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PREFACE 


TO  THl 


SEVENTH  AMERICAN  EDITION. 


Thb  former  editions  being  no  longer  in  print,  the  publisher  has 
requested  the  present  editor  to  add  such  notes  and  references  as 
he  deemed  requisite.  In  complying  with  this  request,  the  editor 
has,  perhaps,  been  led  into  a  more  extended  field  of  inquiry  than 
he  at  first  supposed  would  be  desirable.  The  excellent  and  fuU  notes 
of  the  late  Mr*  Wheaton — ^the  exact  and  succinct  annotations  of  the  late 
Mr.  Wharton  and  the  concise  references  of  Mr.  Law,  the  former  editors — 
have  been  substantially  retained,  but  greatly  enlarged  and  somewhat 
modified  to  meet  the  present  state  of  the  authorities.  The  cumbersome 
modes  of  reference  adopted  in  the  former  editions  has  been  justly  com- 
plained of,  and  in  this  edition  a  simple  and  usual  method  of  reference 
is  used,  which  enables  the  reader  at  a  glance  to  see  both  the  text  and 
any  accompanying  note. 

The  editor  fears  that  the  length  of  some  of  the  notes  may  subject 
him  to  the  criticism  of  his  professional  brethren;  but  when  it  is 
recollected  that  many  years  have  elapsed  since  Mr.  Selwyn  first  pre- 
pared his  accurate  and  methodical  labours;  that  the  same  branches 
of  law  so  fully  and  luminously  discussed  by  him,  have  much  engaged 
professional  and  judicial  attention  in  this  country;  that  the  greatly 
increased  commerce  of  an  extended  territory  has  brought  into  exist- 
ence many  new  applications  of  commercial  law  not  found  in  Eng- 
land; and  when  the  real  practical  value  of  a  Nisi  Prius  or  any  other 
hand-book  must  be  in  its  comprehensiye  and  compact  character,  he 
conceives  that  no  other  course  would  have  been  satipfactory. 

The  editor  submits  his  labors  to  that  indulgent  professional  candor 
which  has  been  more  than  once  extended  to  him,  and  which  regards  an 
intention  to  aid  the  researches  and  lighten,  the  labor  of  the  student 
and  practitioner,  with  high  favor. 

PhOaddphia,  JtOy  1«^  1867.  * 


ADVERTISEMENT 


TO  THIS 


ELEVENTH  ENGLISH  EDITION. 


The  Clanses  in  the  Beveral  statates  made  since  the  last  Edition, 
liaye  been  inserted  under  the  proper  heads,  together  with  the  modem 
decisions,  except  in  a  fev  instances,  which,  coming  too  late  for  insertion 
there,  will  be  found  in  the  Addenda.  The  Compiler,  being  anzions  to 
preserve  the  original  design  and  character  of  these  yolnmes,  has  con- 
tinued to  expunge  all  those  portions  of  the  work,  which  were  inconsistent 
with  the  law  as  it  stands  at  present ;  excepting  only  those  statutes  and 
decisions,  which  are  necessary  for  the  explanation  of  the  new  law,  and 
those  to  which  the  latter  statutes  have  reserved  a  temporary  or  partial 
operation. 

Notwithstanding  these  endeavors,  the  additions  rendered  necessary 
by  the  late  important  statutes  and  decisions,  have  unavoidably  increased 
the  length  of  the  work ;  but,  by  continuing  the  enlarged  page,  which 
was  adopted  in  the  last  Edition,  and  by  a  careful  economy  of  space, 
the  printer  has  been  enabled  to  comprise  the  present  Edition  in  volumes 
not  much  larger  than  their  predecessors.  The  Tables  of  Statutes,  and 
of  New  Rules,  have  been  again  prefixed  to  the  first  volume:  and  in 
consequence  of  the  great  increase  in  the  number  of  reporters,  and  for 
the  convenience  of  students,  a  list  of  abbreviations  has  been  added. 
The  General  Index  has  been  remodelled  and  greatly  enlarged. 

Much  labour  has  again  been  bestowed  upon  the  attempt  to  secure,  as 
far  as  possible,  universal  accuracy  of  reference,  as  well  to  the  difierent 
parts  of  this  work,  as  to  the  Keports  and  other  books  which  are  cited ; 
and  it  is  hoped  that  the  present  Edition  will  be  found  not  to  be  inferior 
to  the  last  in  this  particular. 


yi  *  ADVBBTISBMENT. 

The  Compiler  has  been  aBsisted  in  the  preparation  of  this  and  the 
last  two  Editions,  by  his  softj  0.  J.  Selwyn,  of  Lincohi's  Inn,  Ssq. ; 
but  as  his  own  retirement  from  the  active  duties  of  the  profession,  and 
his  son's  engagements  as  a  Chancery  Barrister,  have  prevented  them 
from  giving  that  constant  attention  to  the  course  of  the  decisions  and 
practice  in  the  Courts  of  Common  Law,  which  is  necessary  for  the 
revision  of  this  work,  they  have  on  this  occasion  availed  themselves  of 
the  additional  assistance  of  W.  G.  Remain,  of  the  Inner  Temple,  Esq. ; 
to  whose  learning  and  industry  the  present  Edition  is  under  many  and 
great  obligations. 


:preface. 


Thb  object  of  the  following  work  is  to  investigate  and  explain  that 
brancli  of  jnrispnidence,  which  teaches  the  natnre  and  extent  of  the 
remedies  prescribed  by  the  law  of  England  for  the  redress  of  private 
wrongs,  or,  as  they  are  frequently  termed,  civil  iignries.  Considering 
the  utility  and  importance  of  the  subject,  it  cannot  fail  to  excite  the 
surprise  of  the  reader,  when  he  is  informed  that  a  well  digested  treatise 
on  the  law  of  actions  remained  for  so  great  a  length  of  time  a  desidera- 
tum in  the  profession,  that  it  was  not  until  the  year  1767,  that 
an  anonymous  compilation,  (the  first  deserving  any  notice,)  entitled 
'^An  Introduction  to  the  Law  relative  to  Trials  at  Nisi  Prius," 
was  published.  The  same  work  was  republished  by  the  late  Mr. 
J.  Buller,  in  the  year  1772.  Although  the  title-page  is  silent  as 
to  this  being  a  second  edition;  yet,  from  an  examination  of  the 
contents,  it  appears  very  clearly  that  Mr.  J.  Buller's  book  is  merely 
a  republication  of  the  anonymous  ^treatise  published  in  1767.  It 
is  very  remarkable, .  that  so  many  different  opinionff  should  have 
existed  as  to  the  real  author  of  this  compilation;  gome  persons 
having  ascribed  it  to  Mr.  Ford,  others  to  the  late  Mr.  J.  Olive,  and 
others  to  Mr.  Bathurst.  It  was  the  received  opinion  at  the  bar,  tit  ego 
atuUvij  upon  the  first  appearance  of  this  work,  tha^  it  had  been  com- 
piled by  Mr.  Bathurst,  (who  was  created  Lord  Apsley  in  1771,  and 
Booceeded  his  father  AUen,  Earl  Bathurst,  in  1775,)  for  his  own 
private  use;  but  the  dedication  by  Mr.  Buller  to  Lord  Apsley, 
prefixed  to  the  edition  in  1772,  which  must  -have  escaped  the  notice 
of  those  persons  who  ascribed  this  work  to  a  different  author,  places 
the  question  beyond  the  reach  of  controversy.  That  dedication 
expressly  recognizes  this  treatise  as  owing  its  origin  to  a  collection  of 
notes  formerly  made  by  Mr.  Bathurst  for  his  own  private  use.  This 
book,  having  passed  through  several  editions,  was  supceeded  by  a 
similar  work,  entitled  *^  A  Digest  of  the  Law  of  Actions  and  Trials  at 


yiJI  PBBVACl. 


Nisi  Prins,"  by  Mr.  Espinuae,  of  wUch  there  have  been  four  editioiu. 
The  Compiler  of  the  following  pages  conoeiyed  that  a  treatise  intended 
as  a  companion  at  the  sittings  in  London  and  Middlesex,  and  on  the 
circuit,  might  be  cast  into  a  more  conyenient  form  than  that  adopted 
by  either  of  the  former  writers :  and  that  the  cases  might  be  abridged 
with  greater  accuracy  and  precision.  Under  this  impression,  the 
Abridgment  of  the  Law  of  Nisi  Prins  was  prepared  and  published  in 
three  parts  saccessiyely,  in  the  years  1806, 1807, 1808.  The  Eleventh 
Edition  is  now  submitted  to  the  candour  of  the  Profession. 

Lki»M%  Imt  FAruofry^  1845. 
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y.  St.  Quintin 

y.  Stubbs    . 


879 

1194 

502 

1269 

1402 

1217 

819  n. 

578 

867 

1371  n. 

1051  n. 

.       396 

279 

.     1344 

.       188 

.       361 

.       696 

509  n.,  510 

259,  1365  n. 

.       566 

.    1115 

194,  209 

.       269 

.       106 

.       852 

.     1080 

759,  760,  4 

.       331 

.     1398 

.     1309 

795  n.,  810 

362  n. 

.      349 

386  n. 

.       663 

.     1112 

997  n.,  8 

48,  608  n. 

99 

*        72 

354,6 

350 

958 

960 

306 

773 

1153 

31 

433 

1008 

1008 

822 

1009 

341  n..  1418 

506 

69  n. 

974,  1008 

616 

18 

617,  623 

39 

1192 

393 

175,  917 

1163 


NAHBS  or  0A8X8. 


barker  t.  Tithe  GommiBsionen      1319  n. 


Barlow  ▼.  Bishop    . 
Barnard  t.  Godscall 

Y.  Palmer 

Barnardiston  ▼.  Chapman 
Barnes  y.  Gonstantine 

—  Y.  Hedley    . 

Y.  Holloway 

Y.  Hnnt 

Y.  Lncaa 

Y.  Peterson 

Bamett  y.  Brandao 

• Y.  Giossop  . 

Bamewell  y.  Williams 
^arn&ther  y.  Jordan 
Baron  Y.  Husband  . 
Barough  y.  White  . 
Barraclough  y.  Johnson 
Barratt  y.  Collins    . 
Barrel!  y.  Tmssell  . 
Barret  y.  Glubb 
Barrow  y.  Bell 

Y.  Coles 

Y.  Poile      . 

Barry  y.  Robinson  . 

Y.  Rush 

Barthrop  y.  Anderton 
Bartlet  y.  Bartiet    . 
^—  Y.  Emery    . 

—  Y.  Pentland 

Y.  Robbins 

Y.  Vinor 

BartoUi  Bzp. 
^—  Y.  Brown     . 

Y.  FitEgerald 

Y.  Hanson  . 

■  Y.  Williams 
Bartram  y.  Caddy  . 

Y.  Farebrother 

llarwell  y.  Adkins  . 

Y.  Brooks  . 

sarwick  y.  Matthews 

Y.  Thompson 

BanilUi  y.  I^ewis  . 
Bass  Y.  CUyo 
Bassett  y.  Collis 

Y.  Dodgin    . 

Y.  Mitchell 

Bastard  y.  Bastard 
Basten  y.  Bntter 

—  Y.  Carew 
Batchelor  y.  Bigg  . 
Bate  Y.  Hill 
Bateman  y.  Elman 

Y.  Joseph 

Y.  Phillips 

Y.  Pinder  . 

•     

Bates  Y.  Dandy 

Y.  Grabham  . 

V.  Pilling 

Batesob  y.  Green 

Y.  Lewin 

Bathe,  E.  of,  y.  Sherwin 
Bathe  y.  Taylor 
Bather  Y.  BouHon  . 


109  n 


324 

473 

215 

1377,  8 

1070 

584 

1267 

1341 

1194 

703 

1385 

124 

1381 

512  n. 

101 

414 

1346 

460 

846,  856 

578 

951 

1289 

266 

805 

798 

284  n. 

Ill 

69  n. 

987 

1269 

576 

204 

1381 

486 

1138,  1150 

1377 

346,  406 

1281 

1056 

302 

440 

696 

1007 

393,  5 

649 

273,  408 

1333,  1352 

415  n. 

654  n. 

737 

8 

1115 

662  n. 

378 

863 

148 

307 

940 

918 

440 

1026 

773 

335,  954 

.  1173 


Batley  y.  CatteraU 
Battersby  y.  Kirk  . 
Battley  y.  Faulkner 

Y.  Lewis 

Bawtrey  y.  Isted 
Baxter,  Exp. 

Y.  Dyer 

■  Y.  Hosier 
Y.  Pritchard 

Y.  Taylor 

Bayley  y.  Ashton 

Y.  Ballard 

Y.  DreYer 

Y.  Homan 

—  Y.  Loyd 

Y.  Merrel 

Y.  RimmeU 

Baylis  y.  Dinely 

Y.  Hayward 

Y.  Lawrence 

Bayly  y.  Schofield 
Baynes  y.  Brewster 
Baynon  y.  Batley    . 
Bazett  Y.  Meyer 
Beadils  y.  Sherman 
Beadles  y.  Burch    . 
Beadsworth  y.  Torkington 
Beale  y.  Sanders 

—  Y.  Thompson 
Bealy  y.  Greenslade 
Bean  y.  Bloom 

Y.  Stupart 

Beard  y.  Webb 
Beardesley  y.  Baldwin 
Beardmore  y.  Shaw 
Beasley  y.  Clarke    . 
Beatson  y.  Haworth 
Beauchamp,  Exp.    . 

Y.  Powley 

Beaudeley  y.  Brook 
BeaYan  y.  Delahay 
BeaYer  y.  Lane 
Beck  Y.  Bree 

Y.  Rebow 

Y.  Robley 

Beckett  y.  Dutton  . 
Beckham  y.  Drake  . 

Y.  Knight 

Beckwith  y.  Philby 

■     Y.  Sydebotham 
BecquetY.  MacCarthy 
Bedell  y.  Sherman  . 
Bedford  y.  Deakin  . 
Bedingfield  y.  Onslow 
Beechey  y.  Sides 
Beed  y.  Blandford  . 
Beeman  y.  Duek 
Beesley  y.  DoUey    . 
Beeston  y.  Collyer  . 
Begbie  y.  Hayne 

V.  Levi 

Beilby  y.  Raper 

Y.  Scott 

Belcher  y.  Capper  . 
^^—  Y.  Magnay  . 


396 

748  n. 

143 

114S 

1312 

921 

895 

4 

206 

1130 

148 

211 

1316 

128 

588 

645  n.,  6 

1K2 

685  b. 

277 

1061 

200 

935 

296 

994 

1296,  1311 

781 

443 

49 

469  n.,  1247 

147  b. 

1207 

1001 

303 

402,6 

288 

1352 

1011 

732 

419 

1349 

678 

312 

1316 

1367 

346,  406 

387 

1140,9 

1149 

934 

1026 

72 

1312 

1145 

1129 

920 

99 

395 

136 

1102 

674  n. 

337 

1018 

1019  n. 

233 

250 


HAHBS  OF  CABBS. 


Bekher  y.  H'lqtosh 

V.  Mills 

V.  Sikes 

Belfoar  v.  Weston 
Belk  y.  Broadbent 
Belknap's  case 
Bell's  case  . 

T.  Anslej 

T.  Banks 

T.Bell 

V.  Bromfield 

V.  Garstairs 

V.  Gardiner 

V.  Gilson 

T.  Hobson 

V.  Janson 

V.  Oaklej 

V.  Reid 

V.  Stone 

Bellew  y.  Jackleden 
Belton  v.  Hodges    . 
Bemish  y.  Hilderslej 
Bendiz  y.  Wakeman 
Benest  y.  Pipon 
Bengongh  y.  Rossiter 
Benington  y.  Benington 
Benjamin  y.  Belcher 

V.  Portens 

Bennett  y.  Allcott  . 
— ^—  y.  Bennett  . 

y.  Clough    . 

y.  FaroeU    . 

■ T.  Jonnson  . 

'  y.  Beeye 

V.  Robins    . 

y.  Watson    . 

y.  Womack  . 

Bennington  y.  Goodtitle 
Bennion  y.  Dayison 
Bennns  y.  Gnyldley 
Benslej  y.  Bignold 
Benson  y.  Chester    . 

y.  Chapman 

y.  Welby 

Bent  y.  Puller 
Bentali  y.  Bnm 
Bentinck  y  Dorrien 
Bentley  y.  Griffin    . 

y.  Northonse, 

Benton  y.  Trot 
Benwell  y.  Black    . 
Bmyon  v.  JBvtlyn     • 
Berens  y.  Rncker    . 
Berkeley  Peerage  case 
Bermon  y.  Woodbridge 
Bern  t.  Hattaire 
Bernard  y.  Byens    . 
Bernard!  y.  Mottenz 
Beraasconi  y.  Farebrother 
Bernett  v.  Taylor    . 
Berriman  y.  Peacock 
Beiringtony.  Collis 

y.  Parkhnrst 

y.  PhiUips 

Beny  y .  Adamson 


998  n., 


9  n., 


499 

82 

486 

470 

932  n. 

303 

609 

999,  1023 

384  n. 

999  n. 

1011 

1007,  9 

84,  85 

943 

946 

1023 

927 

996 

1046 

816 

195,  231 

463 

308  n. 

1345 

594  n. 

1329 

267 

1139 

1113,  5 

1260 

433 

340 

1385 

438,  n. 

677 

935 

494  n. 

703 

124 

42,  463 

62 

437  n. 

973 

598,  n. 

243 

865 

349 

300 

400  n. 

1303 

617 

153 

964 

764 

1030,  2 

1197,9,1200 

.     1298 

.     1010 

201,  287 

.       887 

.     1324 

.       343 

.       705 

.       173 

.       916 


437, 


Berry  V.  Herd 

V.  Nevys 

y.  Yoang 

Berryman  y.  Wise  . 
Berthon  y.  Longhman 
Bertie  y.  Beaumont 

y.  Pickering    . 

Berwick  y.  Andrews 
Besford  y.  Saunders 
Bett  y.  Barber 
Best  y.  Osborne 
Betterbee  y.  Dayis 
Betts  y.  Eimpton 

y.  Mitchell, 

Beyan  y.  Gething 

y.  Jones 

y.  Nunn 

y.  Prothesk 

y.  Waters 


Beyans  y.  Rees, 
Beyerley  y.  Lincoln  Gas 
Bewick  y.  Whitfield 
Bezwell  y.  Christie 
Bibb  y.  Thomas 
Bickerdike  y.  Bollman 
Bickerton  y.  Burrell 
Biddell  y.  Leeder  and 
Bidgood  y.  Way 
Bidmead  y.  Gale 
Bieten  y.  Burridge 
Bigg  y.  Spooner 
Biggins  y.  Goode 
Biggs  y.  Fellows 
y.  Lawrence 


Pulham 


--  y.  Martin 
>-  y.  Stuart 


E.  of 


Biker  y.  Morley 
Bilbie  y.  Lumley 
Bill  y.  Bament 
Billing  y.  Deyauz 
Biliinghurst  y.  Speerman 
Binckes,  in  the  goods  of 
Bingham  y.  Gamault 

y.  Stanley 

Bingley  y.  Barle 
Binns  y.  Hey 
Birch,  Ezp. 

y.  Liyerpool, 

y.  Wright 

Bird  y.  Appleton 

y.  Boulter 

y.  Gammon 

y.  Higginson 

V,  Pigou 

y.  Randall 

y.  Relph 

Bin^  y.  Moreau 
Birkett  y.  Willan 
Birkley  y.  Presgraye 
Birks  y.  Trippet 
Birt  y.  Barlow 
Bishop  y.  Bryant 

y.  Chambre 

y.  Chichester 

y.  Crawshay 


248 


1355 

1380 

186 

177 

997 

564  n. 

1333 

800 

56 

55 

649 

159 

313 

804 

148 

1075 

n.,  249 


1197 

1388 

158,  159 

70, 1398 

.  1355 

.   180 

.   890 

.   228 

.   823 

.  1225 

.   310 

1416  n. 

.   916 

.   200 

688 

1144,  1154 

62 

.  1298 

.   391 

23 

84 

.  866,8 

.   349 

.  624  n. 

.   790 

30 

124,  342,  408 

.   635 

.   166 

.   271 

.   862 

.  1405 

993,  1007  n.,  8,  1010 

.   872 

148,  851 

644 

.   996 

.  1112 

49 

.   271 

.   422 

.  80  n. 

112 

12,  13 

.   685 

334,  339 

.  1299 

.   252 


zzu 


NAJCBS  OF  CA8B8. 


BiBhop  y.  GodArej 
'  V.  Montague 

V.  Pentiand 

— —  V.  Rowe 
V.  ShiUito   . 

V.  TouDg     . 

Bise  y.  Dickason     . 
Blachford  y.  Pod    . 

y.  PreBton 

Black  y.  Smith 
Blackasper'B  case    . 
Blackborn  y.  Greayes 
Blackborongh  y.  DayU 
Blackburn  y.  Blackburn 

y.  Scholes 

Blackett  y.  Orissop 

V.  R.  E.  Am.  Co. 

Blackhan  y.  Doren 
Blackhnrst  y.  Gockell 
Blackmore,  Exp. 

y.  Tidderiy 

Blackwell  y.  Nash 
Blades  y.  Free 

Blake's  case 
Blake  y.  Beanmont 

y.  Bowman    . 

y.  Foster 

y.  Lanjon 

—  y.  Lawrence 

y.  Nicholson 

Blaker  y.  Anscombe 
Blanchard  y.  Bridges 
Blanckenhagen  y.  Blundell 
Bland  y.  Collett 

Blaney  y.  Hendrick 
BlaztoD  y.  Pje 
Blaymire  y.  Haley  . 
Bleaden  y.  Hancock 

y.  Rnpallo 

Blenkinsop  y.  Clayton 
Blesard  y.  Hirst 
Blew  y.  Wyatt 
Bliss  y.  Hall 
Blizard  y.  Barnes 

y.  Kelly 

Blofeld  y.  Payne 
Blogg  y.  Pinkers 
Bloodworth  y.  Gray 
Bloss  y.  Cutting 
Blount  y.  Barrow 
Bloxham  y.  Hubbard 

y.  Sanders 

Blozsome  y.  Williams 
Blunco  y.  Marston  . 
Blundell  y.  Catterall 
Blyth  y.  Shephard 

y.  Topham    . 

Boardman  y.  Sill 
Boddington  y.  Schlencker 
Bodenham  y.  Purchas 
Bbehm  y.  Bell 

J y.  Campbell 

y.  Sterling  . 

Boggett  y.  Friar 
Bois  y.  Bois 


795 
663  n.,  1372 
950,1 
139, 360  n. 
1373 
554 
82,  619  n. 
1066 
60 
169,  160 
724  n. 
314 
780  n. 
1266 
821 
1190 
985 
353 
1003 
1089 
36 
533 
301 
534,6 
388  n. 
388  n. 
539 
1111 
399 
1385 
1355 
1123,  1133 
402 
1410 
399 
1415 
1113 
1386 
106 
866 
355 
1145 
1119 
1269 
1265 
444 
408 
1254 
137  n. 
1358 
1378,  1392 
1365 
654 
1310 
1345 
950 
1205 
1389 
375,  382 
137 
1033 
846 
345,  367 
306 
1257 


Bolden  y.  Brogden  . 
BoUand  v.  Nash 
Bolls  y.  Atkinson    . 
Bolton  y.  Dugdale  . 

y.  Gladstone 

■  y.  Puller 

— ^—  Lord  y.  Tomlin 

Bond  y.  Gibson 

y.  Gonsales    . 

y.  Nutt 

y.  Payne 


-  y.  Pittard 

-  y.  Richardson 

-  y.  Seawell 


Bondrett  y.  Hentigg 
Bonnell  y.  Fouke  . 
Bonner  y.  Walker  . 
Bonzi  y.  Stewart  • 
Soon  9.  Boymoni 
Boone  y.  Eyre 
Boorman  y.  Brown 

y.  Nash    . 

Boot  y.  Wilson 
Booth  y.  Macfiurlane 

y.  Southraie 

Boothbey  y.  Sowdea 
Boraston  y.  Green  . 
Bord  y.  Cudmore    . 
Bardenaye  y.  Gregory 
Borradaile  y.  Hunter 
BorrintaU  v.  OreviU 
Borthwick  y.  Carruthers 
Bosanquet  y.  Wray 
Boscawen  y.  Cook  . 
Boson  y.  Sandford 
Bostock  y.  Saunders, 
Botcherby  y.  Lancaster 
Botheroyd  y.  WooUey 
Bothlingk  y.  Inglis 
Bothomly  y.  Fairfiix 
Botting  y.  Martin    . 
Bottomley  y.  Brook 
Boucher  y.  Lawson 
Boulager  y.  Talleyrand 
Boulcott  y.  Winmill 
Boultbee  y.  Stubbs 
Boulton  y.  Cann 
— —  V,  Prentice  . 

y.  Welsh     . 

Bourdillon  y.  Dalton 
Bourne  y.  Mason 

y.  Mattaire 

Bou^fiower  v.  WUmir 
Boyey  y.  Castleman 
Boyill  y.  Hammond 
Bowcher  y.  Noidstrom 
Bowdell  y.  Parsons 
Bowden  y.  Vaughan 
Bowditch  y.  Mawley 
Bowen  y.  Fox 

y.  Jenkin 

Bower  y.  Major 

y.  Swadin 

Bowes  y.  Lucas 
Bowington  y.  Parzy 


.      650 

281 
.     1317 

404 

1008,  1009 

.       243 

842 
.  1143 
.  1014 
.  1002 
45 
.     1136 

586 

881 

.       973 

81 

.     1204 

830 

.       780 

530,  1,  3,  546 

369 

163,  270 

.  625  n. 

.      622 

.     1296 

.      128 

.      678 

.       623 

.      116 

.     1040 

.       133 

.       132 

137,  1151 

.      520 

430  n.,  432 

.     1343 

.       210 

.       626 

1274,  1285 

795  n. 

.      845 

156,  602 

.  430,  2 

.  397  n. 

.       441 

.       384 

.  473  0. 

291  n.,  8 

.       378 

.  514  B. 

49 

.       314 

.       969 

72,  1420 

.     1149 

.     1107 

.       112 

.       998 

542 
1240,  1388 

444 
.  1299 
.  588 
.  137 
.     1395 


KAMBS  OF  CASES. 


Bowker  v.  Biirdekln 
Bowler  v.  Xicholson 
Boirles  y.  Broadbead 
Bowman  t.  Nichol 

Y.  Taylor    . 

B0W17  Y.  Bennet 

Y.  Popo 

Bowyer  y.  Bampton 
Bojce  Y.  Greeo 

V.  Warburton 

Boyd  Y.  Dabois 
Boydell  y.  Drummood' 

Y.  Jones 

Y.  M'Michael 

Bojes  Y.  Hewetson 
Boyle  Y.  Tamlyn     . 
Boyman  y.  Gatch    . 
BoyBon  y.  Coles 
Boyter  y.  Dodsworth 
Bracebridge  y.  Yanghan 
Bracegirdle  y.  Heald 
Bracey  y.  Garter 
Brackenbury  y.  Pell 
Bradbee  y.  Christ's  Hospital 
Bradbnry  y.  Wright 
Braddick  y.  Thompson 
Bradford  y.  Woodhoose 
Bradley  y.  Gill, 

Y.  Gregory 

Y.  Methwyn 

—  V.  Waterhouse 
Bradshaw  y.  Bennett 

Y.  Bradshaw 

Y.  Eyr     . 

Brady  y.  Cnbitt      . 

Y.  Giles 

Bragg  Y.  Anderson 
Braithwaite  y.  Cooksey 

Y.  Skofield 

Bramah  y.  Roberts 
Brammd  9.  JoMt  . 
Bramston  y.  Robins 
Brand  y.  Boolcott  . 
Brandao  y.  Bamett 
Brandlin  y.  Hilbank 
Brandling  y.  Kent  . 
Brandon  y.  Nesbitt 

—  Y.  Newington 

Y.  Pate     . 

Brandram  y.  Wharton 
Brashford  Y.  Buckingham 
Bratt  Y.  Ellis 
Brav  Y.  Hadwen 
Brayshaw  y.  Eaton 
Braythwayte  y.  Hitchcock 
Breaiy  y.  Manby 
Brecknock  Company  y. 
Bredon  q.  t.  y.  Harman 
Bree  y.  Holbeach    . 
Braian  v.  Currmt    . 
Brest  Y.  LoYer 
Bretherton  y.  Wood 
Brett  Y.  Beales 

—  Y.  Cumberland 

Y  J.  S.  and  wife 


206,  561 
1341,  1350 
1318 
334 
1340 
67 
1122 
341,2 
864 
398 
971 
861,  2,  872 
1051  n. 
237 
517 
1206 
188 
819 
81 
593  n. 
862 
175 
1192 
1324,  1377 
668 
535  n. 
165 
1118 
127 
1046  n. 
416 
189 
65 
439 
893  n. 
1110 
1011 
678 
1138 
323 
1377 
85 
81 
1381 
615 
685 
956,  992 
162 
258 
145 
310  n. 
185 
377 
133 
667,  707 
1303 
498 
631 
87 
1888,  9 
1338 
431,2 
71  n. 
312, 463,  474 
44 


Pritchard 


1383  n., 


Brett  Y.  Read 

V.  Sheppard   . 

Brewer  y.  Dew        , 

V.  Palmer    . 

V.  Sparrow 

Brice  y.  Carre 

—  Y.  Smith 
Y.  Stokes 

V.  Wilson 

Bridge  Y.  Grand  Junction 

Company 
Bridges  Y.  Hunter   . 
Bridget  Y.  Mills 
Bridgirater  y.  Bythway 
Brigden  y.  Parks 
Briggs  Y.  Calyerly 

V.  Sowry     . 

Y.  Wilkinson 

Bright  Y.  Purrier     • 

Y.Walker    . 

Brigstock  y.  Stannion 
Brind  y.  Hampshire 
Bringloe  y.  Goodson 
Brisbane  y.  Dacres 
Briscoe  y.  Hill 
Bristol  Dock  Compamif 
Bristol,  Dean,  Ac.  of,  y.  Guyse 

Earl  of;  Y.  Wilsmore 

Bristpw  Y.  Eastman 

—  Y.  Heywood 
—~  Y.  Towers 

Y.  Waddington 


1397 

602 

259 

1409 

256,  260 

468 

882 

806  n. 

793  tt. 

Railway 

1120 

999 

279 

35,36 

807,8 

161 

275,  515,  668,  672 

1236  n.,  1250 

361 

1128 

520 

101,  363 

506 

84,85 

158 

1077 

801 

1223 

135  n. 

1073 

956 

857 


British  Linen  Company  y.  Drummond  150 
Britton  y.  Cole 
Broad  y.  Ham 
y.  JoUyfe 


Broadbent  y.  Ledward 
Brocas  y.  London,  Mayor,  ke,  of 
Brockelbank  y.  Sugrue 
Brocket  y.  Archer  . 
Broennenbuig  y.  Haycock 
Brogden  y.  Marriott 
Brokenshir  y.  Monger 
Bromage  y.  Prosser 
Bromley  y.  Coxwell 

y.  Frazier 

y.  Hesseltine 

— —  y.  Holden 

y.  Wallace 

Brook  y.  Biggs 

y.  Bishopp    . 

y.  Brooke 

y.  Carpenter 

y.  Kent 

q.  t.  y.  Middleton 

y.  Noakes     . 
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Fenn  d.  Blanchard  y.  Wood 

d.  Pewtriss  and  another  y 

Granger 
— -  Y.  Denn 
Y.  Harrison 


44 

1049 

1330 

557 

1263 

980 

71 

858 

989  n. 

872 

817 

86 

1065 

768 

91,  92  n. 

1302 

174  n. 

185 

558 

351 

785 

334 

398 

622  n. 

1364 

1377,  1381 

86,  1145 

305,6 

521 

782 

520 

261 

823 

1102 

232 

919 

442 

388 

56 

1221 

1034 

1271,  2,  3 

1299 

1306 

1312 

97,  926 

761 


Fenner  y.  Dnplock  . 
—  Y.  Plaskett . 
Fennings  y.  Lord  Gre&YiUe 
Fenny  y.  Durrant  . 
d.  Masters  y.  Durrant 


762 
729 
1106 
697, 1210 
307  n. 
1377 
755 
755 
1185  n. 


Fenton  y.  Boyle 

Y.  City  of  Dublin  Steam  Packet 

Company  .  433,  1111 

—  Y.  Emblers  . 
Y.  Logan 


Fentum  y.  Pocock  . 
Fenwick  y.  Laycock 
Ferguson  y.  Carrington 
■  Y.  Mackreth 


.  860,  1 

.       673 

384 

124,  259  n. 

74 

.      560 
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Ferguson  y.  If ahon 
PergnsBon  t.  Nonnan 
Ferrall  ▼.  Shaen     . 
Ferry  v.  Williams  . 
Ffytche  ▼.  Bishop  of  London 
Fidgeon  y.  Sharpe  . 
Field  y.  Adames 

y.  Woods 

y.  Workhouse 

Fielder  y.  Raj 

y.  Starkin   . 

Figgins  y.  Cogswell 

Filbey  y,  Lawfbrd 

Filmer  y.  Burnby 

Pinch  y.  Brook 

Finchett  y.  How     . 

Finnerty  y.  Tipper  .  1053 

Firth  y.  Puryis 

. y.  Thrush 

Pish  y.  Hutchinson 

y.  Richardson 

Pisher  y.  Ameers    . 

y.  Birrell     . 

y.  Boucher . 

y.  Bristow  . 

y.  Clement 

y.  Fellows  . 

V,  Maenamara 

y.  Mowbray 

y.  Ogle 

y.  Pomfret  . 

y.  Prince     . 

y.  Samuda 

y.  Toung     . 

Fishery,  Royal,  of  the  Banne 

Fishmongers'  Co.  y.  Robertson  70, 

Fisk  y.  Masterman 

Pitch  y.  Sutton       •  .126 

Pitchet  y.  Adams   . 

Pitt  y.  Cassanet 

PitEgerald  y.  Elsee 

y.  Poole 

Pitzgerrard  y.  Trant 
Fitzherbert  y.  Mather 
Pitzroy  y.  Gwillim 
Plad  Oyen,  the 
Fleetwood  y.  Curly 
Fleming  y.  Haynes 

y.  Pitman 

Plemyng  y.  Hector 
Fletcher  y.  Braddick 

y.  Dyohe   . 

— ^  y.  Heath    . 
'        y.  Hennington 
■  y.  Inglis    . 

y.  Saunders 

y.  Lord  Sondes 

y.  Wilkins 

Plewellin  y.  Raye  . 
Plewster  y.  Royle  . 
Plight  y.  Chaplm    . 

y.  Glossop    . 

^y.  Thomas    .  .       1119 


Plindty.  Atkins 
— ^  y.  Crokatt 


69  n. 

1373 

583 

119 

579,  680 

211 

673 

332,  393 

594  n. 

766,7 

663 

1267 

273 

123 

159 

172 

1056  n. 

687 

379 

848 

45 

473  n. 

1315 

,2,3 

1067 

1045 

78 

318 

585 

1010 

366 

1395 

174  n. 

1327 

834 

534 

1028 

126  n. 

706 

76 

564  n. 

989  n. 

590 

997,8 

88 

1010 

1257 

55 

537 

1144 

433 

592 

829  n. 

586 

962 

685 

580 

926 

1365 

917 

583 

509  n. 

,  1124 

1025 

994 


531, 


Plindt  y.  Waters 
Plinn  y.  Tobin 
Plint  y.  Brandon 

y.  Plemyng 

Flook  y.  Jones 
Flower  y.  Adam 
Plureau  y.  Thomhill 
Flyn,  Bxp. 
Foley  y.  Addenbrooke 

y.  Lord  Peterborough 

Folkard  y.  Hemmett 
Polke's  case 
Pontleroy  y.  Aylmer 
Foord,  Kzp.  • 
y.  NoU 

—  V.  Wilson   . 
Foot's  case 
Ford  y.  Fothergill 

y.  Racster 

Fores  y.  Wilson 
Porsboom  y.  Kruger 
Forsdick  y.  Collins 
Forshaw  y.  Chabert 
Porse  y.  Hemblinge 
Forster  y.  Clements 
^—  y.  Lawson 

y.  Taylor    . 

y.  Wilson    . 

Forty  y.  Imber 
Forward  y.  Plttard 
Posset  y.  Prancklin 
Poster  y.  AUanson 
— —  y.  Bates 

y.  Blakelock 

^—  y.  Bonner    . 

y.  Charles   . 

y.  Prampton 

—  y.  Jolly 

—  y.  Lennard 

y.  Pearson  . 

— ^  y.  Pierson 

y.  Pointer  • 

y.  Smith 

—  y.  Stewart  . 

y.  Wilmer  . 

Pouldes  y.  Willoughby 
Fountain  y.  Boodle 
Powk  y.  Pinsack    . 
Fowle  Y.  Welsh 
Fowler  y.  Coster     . 

< y.  Down 

y.  MTaggart 

y.  Padget    . 

y.  Richards 

Fox  y.  Bishop  of  Chester 

y.  Pisher 

y.  Pox 

y.  Frith 

y.  Graunt 

y.  Hanbury 

y.  Mahon^y 

Poxcroft  y.  DeyonshirQ 
Poxwist  y.  Tremaine 
Prampton  y.  Cpulson 
r-  y.  FrtLmpton 


956,992 

.   997 
.  464  n. 
958,  960 
.   211 
.  1121 
184 
244 
479,  480  n. 
9  n. 
•   440 
.  1083 
837,  1332 
.   205 
.   158 
485 
.  1201 
129  n.,  133 
.  1297 
1112  n. 
.  1249 
.  1392 
955 
.  892  n. 
.   395 
.  1050 
59 
.   283 
1209,  10 
.   417 
.  1303 
463  n.,  786  n. 
786 
814 
.  162  n. 
658  n.,  9 
1278  n.,  1287 
.   413 
.  1298 
368,  822 
489,  491  n. 
39,  1060 
68 
1111 
1014 
1371  n. 
1049 
68 
492 
227 
264 
1284 
199 
787 
578 
239 
589  n. 
1134  n. 
934 
1142 
285 
824 
803 
112 
297 


KAUBS  09  CASBS. 


Fnmcmm  t.  Poster 
France  t.  White 
FraaciB  ▼.  Roose 

T.  Backer   . 

T.  Wyatt     . 

Fraocks  y.  D.  de  Pieane 
Franco  y.  Natasch 
Frankland  y.  Cole  . 
— —  y.  Lucas 
Franklin  y.  Bank  of  England 

y.  Hosier 

y.  Miller  . 

Franks,  Bxp. 

V.  Morris 

Franknm  y.  E.  of  Falmonth 
Fraser  y.  Berkeley 

y.  Hopkins 

y.  Swansea  Canal 


Freake  y.  Granefeldt 
Freaklej  y.  Fox 
Free  y.  Hawkins     . 
Freeland  y.  Glover 
Freeman  y.  Archer 

y.  Baker  . 

V.  Birch    . 

•—  y.  Blewett 

■  y.  East  India  Company 

— ^—  y.  Joiy     . 
*     y.  Norris  • 

y.  Stacey . 

—  y.  Taylor  632 

Freke  y.  Thomas    . 
French  y.  Andrade 

q.  t  y.  Cozon 

y.  Patten    . 

y.  Watson  . 


Frescobaldi  y.  Kinaston 
Fricker  y.  Thomlinson 
Friend  y.  Eastabrook 
Frith  y.  Leronx 
Fromont  y.  Conpland    463 
Frontin  y.  Small 
Froedike  y.  Sterling 
Frosel  y.  Welsh 
Fmsher  y.  Lee 
Fry  y.  Hill 
^—  V.  Wood  • 

FnUker  V.  Sealei 
Fuller  y.  Abbott     . 

y.  Prest 

■     y.  Smith 
'     y.  Wilson 
Fnrley  y.  Wood 
Fameaoz  y.  Fotherby 
Fnrsdon  y.  Clogg  . 
Furtado  y.  Bodgers 
Further  y.  Farther 
Fyson  y.  Chambers 
Furse  y.  Sharwood 

G. 


861  n. 

155 

1265 

361 

671  n. 

305 

1017 

176 

177 

803 

1383 

531 

195 

37 

1132 

37 

1391  n. 

1364 

160 

689  n. 

413 

999  n. 

1216 

660 

429 

931  n. 

1375 

707,  1408 

1050 

628 

,  1004,  1014 


789 
165 
630 
954 
161 
809 
846 
544 
399 

n.j  1138,  1150 
486,  640 

311  n. 
698* 

684  n. 
372 

664  n. 
448 
484 
697 
394 
66  n. 
726 
40,  1336 

763  n. 
964 
811 
268 
378 


Gabax  y.  Lloyd      .  .  962,  987 

Gabriel  y.  Evill      .  .  1134  n. 

Gaby  y.  Wilt»  and  Berks  Gaoftl      263   n. 


Gage  y.  Acton 
Gainsford  y.  Carroll 

V.  Griffith 

Gairdner  y.  Senhonse 
Gale  y.  Laurie 

y.  Reed 

y.  Walsh 

Gallant  y.  Bonteflower 
Galloway  y.  Bleaden 
Galton  y.  Hancock 
Galway,  Lord,  y.  Matthew 
Gamba  ▼.  Le  Mesnrier 
Gandell  y.  Pontigny 
Gkne,  Exp. 
Ganer  y.  Lady  Lanesborough 
Ganson  y.  Wells     . 
Gantt  y.  Mackensie 
Garbatt  y.  Watson 
Gardiner  y.  Bellingham 

y.  Coleman 

y.  Gray     . 

y.  Jadis     .  . 

V.  Williamson 

Gardner  y.  Bowman 

—  y.  M'Mahon 

Grardom,  Exp* 
Garford  y.  Clerk     . 
Garforth  y.  Bradley 

y.  Fearon 

Gkrgrave  y.  Smith 
Garland  y.  Barton 
Gamett  y.  Ferrand 

y.  Willan    . 

y.  Woodcock 

Garrard  y.  Woolner 
Garratt  y.  Cullum 
Garrels  y.  Kensington 
Oarrett  y.  Jtdl 
— ^  y.  Lister     . 

y.  Moule 

y.  Handley 


Garritt  y.  Sharp 

Garside  y.  Trent  and  M.  Nayig. 

Gas  Light  Co.  y.  Tamer^    91,  537,  570  n. 


678,  796  n. 
.  163 
486,  606  n. 
.  1011 
.  426 
465,  567  n. 
.  396 
.  801 
.  1139 
.  613 
.  327 
.  964 
.  1103 
.       209 

21 
.  1313 
.  398 
.       864 

68 

824,  1386 

.       648 

24 
.  1293 
.  555 
.  148 
846 
1261  n. 
.  307  n. 

60 

.       687 

.       630 

.     1331 

.       422 

.       376 

.       128 

.       826 

1006,  1010 

.       407 

764 

.       203 

.     1147 

.     1123 

418 


GaskeU  y.  King 
Gaters  y.  Madeley  . 
Gateward's  case 
Gatliffe  y.  Boame  . 
Gaulton  y.  Challiner 
Gaunt  y.  Hill 
Gaussen  y.  Morton 
Gaze  y.  Gaze 
Geang  y.  Swaine    » 
Geare  y.  Britton     . 
Geary  y.  Physic     . 
Geikie  y.  Hewson   . 
Genner  y.  Sparks    . 
George  y.  Chambers 
—  y.  Clagett    . 
— ^—  y.  Kinch 
— —  y.  Pritchard 
— —  y.  Wybum  . 
Gerard's  case 

V.  Cook 

Gemon  v.  Royal  Ex.  Ass 


484 
308,  312,  325 
.  1206 
417,8 
.  566 
.  856 
.  1133 
.  898 
.  582 
.  1259 

408 

278 

26  n.,  916  n.,  1220 

.  1186 

821 
1204  n. 

188 
.  1393 
.  1311 
.  1347 
.   975 


••• 


NAMXS  OV  OASES. 


G«rTi8  T.   Grand  Western   Canal 

Coxnpanj 
Geyer  ▼.  Agnilar    . 
Gibb  T.  Mather 
Gibbon  y.  Ck>ggon  . 
-  y.  Mendez  . 


161 


Gibbons  y.  M^Casland 

y.  Pepper . 

Gibbs  y.  Potter 

■        y.  Sontham  . 
Gibson  y.  Bell 

y.  Bray 

— —  y.  Garmtliers 
— —  y.  Ghaters  . 

y.  D'Bste    • 

y.  Dickie     . 

y.  B.  I.  Co. 

— —  y.  Ireson     • 
— -^  y.  King 
— —  y.  Lupton  . 

y.  Minet 

'•^—  y.  Muskett  . 

y.  Winter    . 

Gifford,  Bzp. 
Gilbart  y.  Dale 
Gilbert  y.  Bath 

y.  Sykes 

■  y.  Towns    . 
Giles's  case 
y.  Bonme   . 

—  y.  Bdwards 

—  y.  Groyer   • 

y.  Hart 

y.  Hartis 

I  y.  Hooper   . 

— -^—  y.  Perkins  . 
GUI  y.  Gnbitt 

—  y.  GUsse 
Glllam  y.  Clayton  . 
Gillett  y.  Green 
Gillingham  y.  Laing 
Gillow  y.  Lillie 
Gilman  y.  Hoare     • 

y.  Elton 

OUpin  y.  BendU 
Gipping  y.  Banning 
Girarday  y.  Richardson 
Gisboum  y.  Hurst  . 
Gladstone  y.  Clay  . 

y.  Hadwen 

Gladwell  y.  Blake  . 

Glaholm  y.  Hayes  . 

— ^—  y.  Rowntree 

Glanylll  y.  Stacey  . 

Glasses's  case 

Glassington  y.  Rawlins 

Glasebrook  y.  Woodrow,  120, 120  n.,  627, 

530 
Gleadow  y.  Atkins .  .  764 

Gledstane  y.  Hewitt  .  663 

Gleedon  y.  Atkin    .  .  .806 

Glennie  y.  The  London  Ass.  Comp.     950 
Glossop  y.  Colman .  «  .1163 

Gloyer  y.  Black     .  .  .946 

'  y.  Cope       .  605 


288 

1010 

388 

380,  397 

526 

851 

36 

424 

668 

282 

246 

268,  1290 

1067 

67  n. 

482 

193,  322 

671 

196  n. 

1137 

339 

261  n. 

987 

384 

434 

566 

1410  n.,  1411 

1292 

*  1087 

336 

99 

667 

161  n. 

161 

468 

243 

367,8 

628 

1332 

39 

201 

481 

640  n. 

672 

68 

698 

67,  1408 

671 

946 

260,  1223 

928,  934 

.       632 

809 

.     1292 

1406  n. 

215 


Gloyer  y.  Lane 
Goddard's  case 

y.  Cox     . 

y.  Ingram 

y.  Smith . 

Godefroy  v.  Jay 
Godfrey  y.  Furzo    . 

y.  Saunders 

y.  TumbuU 

Godin  y.  London  Assniance 
Godley  y.  Frith 
Godolphin  y.  Tudor 
Gk>dsaJl  y.  Boldero  . 
Godson  y.  Freeman 
— —  y.  Sanctuary 
Goff  y.  Harris 
Gold  y.  Strode 
Golden  y.  Manning 
Golding  y.  Crowle  . 

y.  Dias 

Goldschmidt  y.  Lyon 
Goldsmid  y.  Bromer 

y.  Gillies 

Goldsmith  y.  Martin 
Goldstein  y.  Fobs    . 
Goldstone  y.  Toyey 
Gomery  y.  Bond     . 
Gompertz  y.  Denton 

y.  Leyy  . 

Gk>nzales  y.  Sladen 
Gooch's  case 
Gk>od  y.  Cheesman 

y.  Coe 

y.  Elliott 

Gk>odall  y.  DoUey  . 
Goodbum  y.  Marley 
Goode  y.  Harrison . 

y.  Howells  . 

Ooodere  v.  Fmiti&n  Lamb 
(Woodland  y.  Blewitt 
Goodman  y.  Aylin  . 

y.  Chase 

y.  Haryey 


441 
336 

137 

146 

1076 

177 

240  n. 

6  n.,  6  n.,  820 

1162 

981  n. 

1348 

673,4 

939,  1037 

817 

216,  249 

1370 

780 

416  n. 

1066 

1219 

282 

21 

984  n. 

92  n. 

1263,4 

327 

84 

662 

1264 

821  n. 

611 

126 

367  n. 

1411,  2 

366,7 

1416 

1136 

1299 

488 

160 

1203  n. 

86^ 

368,  368,  380 


Goodright  d.  Charter  y.  Cordwent       714 


d.  Griffin  y,  Fawson 

d.  Stephens  y.  Moss 

d.  Walter  y.  Dayids 

d.  Welch  y.  Flood 

y.  Cator  . 

y.  Forester 

y.  Glazier 

y.  Rich    . 

Goodtitle  d.  Chester  y.  Alker 
■  d.  Jones  y.  Jones 

d.  Taysum  y.  Pope 

d.  Wright  y.  Gtway 

y.  North 

y.  Otway 

y.  Tombs 

y.  Walton 

Goodwin  y.  Richardson 
Goom  y.  Aflalo 
Goostrey  y.  Mead    . 
Goram  y.  Sweeting 
Gordon  y.  Corbett . 


704 
769 
497,  716 
704 
706 

740,1 
888 
761 
703 
694 

"700  n. 

704  n. 
274,  776 
894 
774 
704 
1362 

871  n. 
368 

998  n. 
391 


NAMES  OF  CASB8. 


Gordon  t.  East  IndU  Companj     236,  245 
v.EUis        .  .  1144,8 


V.  Gordon  . 

— —  ▼.  Harper    . 

T.  Martin    . 

T.  Morlej    , 

T.  Rimmington 

— -^  ▼.  Seoretan        887 
— —  V.  Swan      • 

y.  Wilkinson 

Gore  ▼.  Wright 
Grorges  ▼.  Gore 
Gorham  y.  Thompson 
Goring  y.  Goring    . 
Gorton  y.  Dyson     . 

y.  Falkner  . 

Gosbell  y.  Archer  . 
Goslin  y.  Wilcock  . 

y.  Williams 

Gosling  y.  Bimie  . 
Goss  y.  Kelson 

y.  Lord  Kngent 

y.  Withers 

Gotobed  y.  Wool    . 
Grott  y.  Atkinson    . 
Oouffh  y.  CeeU 
Gould  y.  Johnson  . 

y.  Oliyer 

y.  Robson     . 

—  y.  Shoyer     . 
Gouldsworth  y.  Knight 
Gonpy  y.  Harden    . 
Goyemor  and  Company  of 

England  y.  Newman 
Goyemor  and  Company  of 

Waterworks  y.  Cowper 
€k)yett  y.  Radnidge 
Goyier  y.  Hancock . 
€k>wer  y.  Hnnt 

y.  Popkin 

Gowland  y.  Warren 
Grace  y.  Morgan  . 
Graham  y.  Barras  . 
— —  y.  Crawshaw 

y.  Dyster  . 

^—  y.  Fraine  • 

y.  Fretwell 

— —  y.  Hope  . 
— —  y.  Mnlcaster 

—  y,  Mnsson 
— ^— ^  y.  Partridge 
-'  '  y.  Peat 
Grand  Snrrey  Canal  y.  HaU 
Changer  y.  Geoige 
■              y.  Worms 
Grant  y.  Da  Costa 

y.  Ellis 

— — -  y.  Fletcher 

y.  Gunner 

y.  Moser 

y.  Parkinson 

V.  Paxton 

y.  Yaughan 

Granyille,  Earl,  y.  Danyers 
Oratitudine,  The    . 


.      545 

1365,  1364 

12 

.     1005 

.       970 

1026,  1027  n. 

.       398 

216,  287 

.     1399 

.     1222 

.     1152 

45,  797 

.       815 

669,  673 

185,  873 

.     1066 

.     1325 

104,  1355 

404 

874,  5,  7 

963,  6  n.,  976 

1218 

614 

563  n. 

143 

80  n. 

383 

253 

701 

372 


Bank  of 


362  n. 
Chelsea 

565 

430  n.,  431 

293 

548 

84  n. 

268 

689 

1001 

595 

819 

1213 

872 

1152 

261 

872 

156 

1325 

1346 

1382 

186 

340 

744 

871  n. 

442 

935 

958 

1000 

320,  362,  8,  9 

.       253 

1034  n. 


Gratland  y.  Freeman 
Grayenor  y.  Woodhouse 
Grayes  y.  Blanchet 
— —  y.  Key 
— —  y.  Sawyer   . 
Gray  y.  Gntteridge 

y.  Mathias 

y.  Mendez 

Grayson  y.  Atkinson 
Greathead  y.  Morley 
Oreeby  y.  PruUm    . 
Green's  case 

y.  Beesley  . 

y.  BickneU  • 

— —  y.  Brown    . 

y.  Chapman 

y.  Cresswell 

■  V.  Dayies    . 

y.  Deakin    . 

y.  Dunn 

y.  Eales 

y.  Goddard 

9  ▼.  Gray 

■  y,  Harrington 

—  y.  Heame    . 
y.  Home     ; 

■  ■■         V.  Jones 

y.  Pope 

y.  Royal  Exchange 

■  y.  Salmon  • 
y.  Smithies 

—  y.  Steer 

—  y.  Young    . 
Greenhow  y.  Hsley 
Greenleaf  y.  Barker 
Greenway,  Exp. 

y.  Fisher 

— ^—  y.  Hindley 

y.  Hurd 

Greenwood's  case  . 

y.  B'p  of  London 

Gregg  y.  Wells 
Gregory  y.  Christie 

y.  Doidge  . 
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Holtzapifell  y.  Baker 
Homer  y.  Ashford 
Homes  y.  SaYlll 
Homfhiy  Y.  Rigby 
Hooker  y.  Nye 
Hool  Y.  Bell 
Hooper  y.  Ramsbottom 

Y.  Stephens 

— —  Y.  Summerset 

Y.  TiU 

— — .  Y.  Truscott . 
Hopcraft  y.  Keys    • 
Hopes  Y.  Alder 
Hopkins  y.  Grasebrook 
Hopley  Y.  Dufresne 
Hopper  Y.  ReeYe     . 

Y.  Richmond 

Hqrford  y.  Wilson  . 
Horn  Y.  Adderley  • 
-_  Y.  Baker 
Y.  Chandler  . 


92  n.,  1416 

930  n. 

962,  963 

986 

262,  1376 

1011 

888 

1324 

476 

173 

426  n. 

1143 

885 

698,  726 

334 

973 

496,  616 

1376 

732 

992 

992 

1016,  9 

436 

1386 

1202 

144 

1113  n. 

1317 

62 

685 

686 

1062 

1160 

372 

1325 

111 

1130 

310  n. 

199 

1276 

293 

343 

1209 

1266,  1263 

470,  1 

667 

68 

606  n. 

1360 

619,  674 

1374 

147  n. 

791 

172 

1268 

696,  1211 

66,  355 

184 

357 

1328 

287 

380 

610  n. 

233,  7,  240  n. 

.   638 
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Bom  V.  CuiUrt?  Company 

V.  Hughes 

V.  Lewin 

V.  Koel 

▼.  Widlake      . 

Homblower  t.  Proud 
Hombuckle  v.  Homburj 
Hombj  T.  Gomford 

T.  Lacy 

Homcastle  y.  Suart 
Homer  v.  Battjn    . 

'■  ▼.  Bonner    . 

V.  Flintoff  . 

y.  Grayes    . 

■^  y.  Moor 


Homejer  y.  LuBhington 
Homidg^  y.  Wilson 
HorseftSl  y.  Mather 
Horsej's  case 
Horsfall  y.  Handle^ 
Horsford  y.  Webster 
Horsham  case 
Horton  y.  Byles 

y.  Riley 

Horwood  y.  Heifer 

'      y.  Smith  . 
Hoskins  y.  Robins  . 
Hotham  y.  East  India  Oompan j 
Houghton  y.  Matthews 
Houlditch  y.  Milne 
Houliston  y.  Smyth 
Hounsfield  y.  Drury 
Honriet  y.  Morris    . 
HouBcgo  y.  Gowne  . 
Houston  y.  Robertson 
How  y.  Hall 

—  y.  Norton 

y.  Palmer 

y.  Prinn 

Howard  y.  Burtonwood 
— —  y.  Gastle     . 

■  y.  Growther 
'■  y.  Hodges  . 

-^—  y.  Poole 
■  y.  Shaw 

■  y.  Wood 
Howden  y.  Haigh   . 
Howe  y.  Palmer 
Howell  y.  Batt 

—  y.  Maine 

■  y.  Richards 

y.  White     . 

— ^—  y.  Tonng    . 
Howlet  y.  Strickland 
Howse  y.  Webster  . 
Howson  y.  Hancock 
Howton  y.  Frearson 
Hoye  y.  Bush 
Hubbard's  case 
— —  y.  Qloyer 

y.  Jackson 

Hubert  y.  Groyes    . 

y.  Treheme 

Hucks  y.  Thornton 
Hudson  y.  Granger 


.  1169 

.  157  n. 

.  1211 

21 

.  1349 

234,  1373 

.   297 

673 

819  n.)  820 

969 

.  1221 

1308  n. 

164 

.   667 

665 

946,  1033 

.   508 

49 

.   268 

102,  105 

.   670 

.  1162 

.   309 

90 

.   301 

.  1355 

436,  440  n. 

,  522, 4, 534 

821  n.,  6 

.  853  n. 

298,  301 

.  1071 

400  n.,  559 
.  374 
.  282 
.  1391 
.  1397 
.  866,  8 
.  1267 

8,  10  n.,  13 

.   181 

1112  n. 

67 

.   268 

.  1404 

.  *  81 

65 

.   189 

•   101 

.   312 

486,  545 

.  1381 

.   177 

548,  592 

.   623 

92  n.,  94 

.  1349 

927,  933  n. 
1379  n. 
.  998 
846,  954 
1129,  2 
.  869 
.  1019 
.   824 


Hudson  y.  Harrison 

y.  Hudson 

Huggett  y.  Montgomery 
Huggins  y.  Durham 

y.  Wiseman 

Hughes  y.  Burgess . 

y.  Marshall 

y.  Parker    .  * 

y.  Thorpe    . 

Huguenin  y.  Rayley 
HuU  y.  Gooper 

y.  Pickersgill 

y.  Smallwood 

Hulle  y.  Heightman 
HuUman  y.  Whitmore 
Hulme  y.  Saunders 
Humberstone  y.  Dubois 
Humble  y.  Mitchell 
Hume  y.  Peploe 
Humphrey  y.  Wodehouse 
Humphreys  y.*  Boyce 

y.  Humphreys 

y.  Knight 

y.  Taylor 


Hunt  y.  Bate 

y.  Braines 

y.  Gope 

-; —  y.  De  Blaquiere 

y>  Mortimer 

y.  Royal  Exch.  Ass.  972,  6  n.,  6, 960 

y.  Silk 


.     974 
784  n.,  5, 1365 
455 
313 
131 
5 
641 
109 
69  n. 
1038 
1004 
1331 
230 
98 
994 
555 
669 
864 
161 
40 
318 
784  n. 
269 
891  tt. 
51 
1203,  1209 
625;  1310 
396 
.       213 


y.  Swain 

y.  Ward 

y.  Wotton 

Hunter  y.  Beal 
— —  y.  French 

V.  Fry 

■  y.  Leathley 
— —  y.  M^Gown 

y.  Parker 

y.  Potts 

y.  Prinsep 

— ^—  y.  Rice 

Huntingtower,  Lord,  y.  Gardiner 

Huntley  y.  Bulwer 

Hurd  y.  Fletcher    . 

Hurry  y.  Mangles 


99 

.    48  n. 

1276,  1286 

.     1114 

1274,  5 

1064  n.,  1070 

533 

955,  1015 

425 

1035  n.,  1232,  1374 

256,279,  1017  n. 

526  n. 


1356 
634 
175 

493 
1286 


y»  Royal  Exch.  Ass.  Gomp.  963, 984  a. 


Hurst  y.  Gwennap 

y.  Orbell 

y.  Watkis     . 

Hurlfs  case 

Huscombe  y.  Standing 
Hussey  y.  Ghristie  . 

y.  Grickitt  . 

y.  Grills      . 

y.  Jacob 

Hutchins  y.  Ghambers 
Hutchinson  y.  Bell 

y.  Heyworth 

».  Xeamt 

y.  Puller 

y.  SUandly 

y.  Sturges 

Hnthwaite  y«  Fhaire 


260,  1371  n. 
99 
390 
1050 
566 
1386 
1411 
878 
1414 
672  n.,  688  n. 
661 
101 
601 
704 
316 
592,3 
781 
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Hottman  r.  Boulnois 
Hatton  T.  Bragg     . 

▼.  Eyre 

V.  OAome  . 


uoa 

1384,  8 
590 
420 
508 
,  147  n. 
1401 
308  n. 


Hjde  ▼.  Dean  of  Windsor  . 

▼.  Johnflon 

T.  If  cakes 

T.  Scissor 

—  y.  Trent  and  Mersey  Nayiga- 

tion        ^  .  .       416  n.,  417 

T.  Watts  .  .  518  n. 

V.  Willis  .  .  .533 

Hyleing  ▼.  Hastings  •  .        56 


Ibbs  y.  Richardson 
Idle  y.  Royal  Exchange 

Company 
Iggolden  y.  May 
Ilchester,  E.  of,  Exp. 
De's  case 

Dlidge  y.  Goodwin 
nott  y.  Genge 
Impe  y.  PiU 
Indedon  «.  Berry    . 

y.  Grips     . 

Ingle  y.  Wordsworth 
Ingledew  y.  Cripps 

y.  Donglas 

Inglis  y.  Haigh 

y.  Yaoz 

Ingram  y.  Lea 
Inkersalls  y.  Samms 
Inman  y.  Stamp 
Ireland  y.  Bircham 
^— ^—  y.  Johnson  . 

y.  Thompson 

Irons  y.  Smallpiece 
Irying  y.  Motly 

y.  Richardson 

y.  Yeitch 

y.  Wilson 

Irwin  y.  9earman 
Isaac  y.  Belcher 

y.  Impey 

Isaacky.  Clark* 
Isherwood  y.  Oldknow 

y.  Whitmore 

Israel  y.  Beigamin  . 
lyatt  y.  Mann 
Ison  y.  Gorton 

J. 

Jackman  y.  Nightingale 
Jackson  y.  Adams  . 

y.  AttriU     . 

y.  Colegraye 
y.  Cnmmins 
y.  Dachaire 
y.  Fairbank 
y.  Gisling  . 
y.  Hanson  . 
y.  Hudson  . 


.    1401 
Assurance 

974 

464,6 

888,  892 

1083 

1120 

898 

790 

1066 

521,2 

1218 

553 

135 

149 

1012 

189 

108 

842,  859 

493 

688 

137 

1327,  1358 

1373 

1236 

146 

97 

1112  n.,  1116 

1381 

921 

1379 

506 

160 

336 

1353 

1402,  8 


.  203  n. 

.     1258 

58 

.     1420 

1388,  9 

64 

144 

.       631 

1191  n.,  2 

.      389 


Jackson  y.  Hnrlpck . 
y.  iTyin 

—  y.  Lomas 

y.  MageQ 

y.  Nlchol 

y.  Piggott 

y.  Rogers 

-^—  y.  Vernon 

y.  Warwick 

y.  Wickes 

Jacob  y..  Allen 

—  y.  King 
Jacobs  y.  Hart 

—  y.  Latonr 
Jacomb  y.  Harwood 
Jacques  y.  Withy   . 
JafRray  y.  Fairbain 
Jaggers  y.  Binmngs 
James  y.  Bindington 

y.  Cotton    . 

y.  Dayid 

y.  Dods 

y.  Emeiy  and  Cladde 

y.  Griffin     . 

y.  Holditch 

—  y.  Phelps    . 

y.  Plant     . 

y.  Salter     . 

— —  y.  Thomas  . 
Jameson  y.  Swinton 
J'Anson  y.  Stuart 
Jaques  y.  Golightly 

y.  Withy     . 

Jardine  y.  Payne    • 
Jarman  y.  WooUoton 
Jarratt  y.  Ward 
Jaryis  y.  Dean 

y.  Wilkius    . 

Jee  y.  Thurlow 
Jefferies  y.  Dnncombe 
Jefferson  y.  Morton 
Jeffery  y.  Bastard   . 
^-^—  y.  Leg^dra 
Jefferys.y.  Gurr      .    . 
Jeffreys,  y.  Walter   . 
Jeffry  y.  Barrow 
Jelfb  y.  Ballard. 
Jellis  y^  Mountford 
Jendwine  y.  Slade 
Jenkins,  y.  Biddulph 

,  on  d.  Harris  and 
Prichard    . 

y.  Power 

y.  Reynolds 


Jenks  y. 
Jenkyns  y.  Usborne 
Jenner  y.  Clegg 
Jenney  y.  Herle 
Jennings  y.  Brown 

y.  Griffiths 

r-  y.  Harley 

"    ■■  y.  L<)ttis 

— — y.  Newman 

— y.  Rundall 

— ^ y.  Throgmorton 


.  893  n. 

209,  228,  236 

64 

273 

1282 

349 

415  n. 

1236  n. 

407 

602 

786  n. 

683,4 

338 

1387 

784  n. 

616 

133  n. 

1249 

24 

75 

1336 

1300 

478 

1281 

376,8 

1066,  1072 

1347,  8 

744 

.  605  n. 

352,  4,  375 

.     1046 

85,90 

85,  90,  616 

334 

246 

1012 

1345 

403 

296 

1133 

610  n. 

1194 

1004,  6 

76 

1415 

613  n. 

276 

229 

648 

689 


Wife,  y. 


1273, 


706 
1033 
846,  862 
609. 
1289  n. 
667 
331 
55 
1250 
47. 
1304 
808 
135 
66,  1409 
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Jenys  ▼.  Fawler 
Jernegftn  v.  Baxter 

V.  HarriBOQ 

Jesse  T.  Roy 
Jesson  v.  Collins 
Jewell  Y.  Harding  . 
Jobson  y.  Forster 
JoddereU  t.  Cowell 
Joel  y.  Morison 
John  y.  Jenkins 
Johnes  y.  Lawrence 
Johns  y.  Came 

y.  Gittings 

— —  y.  Simons 


Johnson  y.  Aylmer  1261,  2 

y.  Baker  .  .      561 

y.  Bann     .  ,  .    1416 

— —  y.  Baynes  .  1209 

y.  Broderick  .  .1248 

y.  Browning  .    1076 

y.  Barton  ,  .        36 

y.  ColUngs  .  .      348 

y.  Dodgson  .  124,869 

y.  Faulkner  .  670,  1 

y.  Hill       .  .  1394  n. 

■  y.  Hudson  .  .        62 

■  y.  Johnson  87, 901 

y.  Jones    .  .    1213 

y.  Eennion  .  383 

■  y.  Lancaster  .168 
— —  y.  Lawson  .  .  763  n. 

y.  Leigh  .  .    1343 

y.  Machielsne  .  .    1249 

y.  Duke  of  Marlborough   .      339 

y.  May  ,  .     1397 

■  y.  Sheddon  .  .  984  n. 

y.  Warner  .  .  932  n. 

y.  Whitchcott  .  46,  46 

y.  Wollyer  1 199  n. 

Johnston  y.  Usbom  .  .      823 

Johnstone  y.  Hudlestone  669,  712,  716  n., 

845 
y.  Sutton 


393 

787 

586 

1246 

14 

1112 

816 

473  n. 

1107 

1212 

579 

1311 

1062 

1034  n.,  1251 


Jombart  y.  Woollett 
Jones,  Exp. 

y.  Ashbumham 

y.  Barkley 

y.  Bowden 

y.  Bright 

— ^  y.  Brinley 

y.  Clay 

y.  Cliflf 

—  y.  Cooper 

y.  Corbett 

y.  Cowley 

y.  Dowle 

y.  Dwyer 

y.  Dyke 

y.  Edney 

^—  y.  Edwards 

y.  Flint 

y.  Fort 

y.  Gooday 

y.  Gurdon 

—  y.  Gwynn 


996,  1066 

243 

1226 

46 

119,  622,  627 
647 
647 
101 
27  n. 
1390 
849 
392 
666 
664 
287 
185 
180 
732 
858 
1394 
920,  1353 
.       929 
1063,  4 


Jones  y.  Hart 

y.  Jones 

y.  King 

y.  Elitchen 

y.  Lake 

y.  Lander 

y.  Le  Dayid 

V.  Littledale 

y.  Littler 

d.  Griffiths  y. 

y.  Morgan 

y.  Pearle 

y.  Powell 

y.  Price 

y.  Radford 

y.  Randall 

y.  Reynolds 

y.  Richard 

y.  Ryde 

y.  Ryder 

y.  Salter 

y.  Scott 

y.  Simpson 

y.  Smith 

y.  Snow 

y.  Stordy 

y.  Tanner 

y.  Tarleton 

y.  Tresilian 

y.  Tyler 

y.  Waite 

y.  Waters 


Marsh 


.    1395 

494  n.,  1280 

.      802 

.     1212 

601 

1308,  9  n. 

.      823 

1257, 1262 

.      713 

.      357 

1394  n. 

.    1118 

446,1344 

.      370 

.    1411 

.      705 

435 

100 

.       148 

.      744 

.       150 

.      924 

.       121 

.     1304 

.       596 

.      805 

426,  430  n. 

32 

.     1387 

43 

.      460 


y.  Williams,  (2  M.  k  W.)      757,  835 
y.  Williams,  (11  M.  k  W.)     .    1130 


y.  Winkworth 

y.  Yates 

Jordan  y.  Lewis 

V,  TioelU 

Jordin  y.  Crump 
Jory  y.  Orchard 
Joseph  y.  Orme 
Josselyn  y.  Lacier 
Joule  y.  Jackson 
Jourdain  y.  Wilson 
Joumu  y.  Bourdieu 
Judd  y.  Eyans 
Judine  y.  Da  Cossens 
Judson  y.  Etheridge 
Julian  y.  Shobrooke 
Juxon  y.  Thomhill 


1379  n. 
.  1144 
.  1073 
.  537 
903 
178,  925  n. 
.  271 
.  331 
.  672 
..  509 
.  94*n. 
.  559 
.  200 
1389,  1394  n. 
.  350 
.       Ill 


K. 


Kaines  y.  Knightly 
Karrer  y.  James     . 
Kay  y.  Brookman   . 

y.  Groyer 

y.  D.  de  Pienne 

Kaye  y.  Bolton 

y.  Dutton 

y.  Waghom    . 

Keable  y.  Payne 
Keane  y.  Boycott    . 
Kearsey  y.  Carstairs 
Kearslake  y.  Morgan 


940 
151  n. 
664  n. 
928 
305 
483 
54  n. 
634  n. 
61  n. 
128 
267,  497 
.      127 


VAMMB  OF  OABBa 


zlvii 


K«ate  y.  Temple 
Keates  t.  Whieldon 
Keating  ▼.  Balkelj 
Keeble  t.  Hickeringill 
Keech  t.  Hall 
Keegan  y.  Smith     • 
Keene  y.  Deardon  . 

y.  Dee 

In  y.  Keigwin 


Kelbj  y.  Vernon 
Kell  y.  Nainbj 
Kellner  y.  Le  Mesnrier 
Kellow  y.  Rowden 
Kelly  y.  Glnbbe      . 

y.  Partington 

y.  Solari 

Kemble  y.  Farren  . 

y.  Mills      . 

KemejB  y.  Proctor 
Kemp  y.  Cmwes 
■■■  ■  ■  y.  Derrett 

y.  Finden     . 

— —  y,  Goodal 
Kempson  y.  Saunders 
Kempster  y.  Nelson 
Kempton  y.  Cross  . 
Kendrick  y.  Lomaz 
Kenebel  y.  Scrafton 
Keniston  y.  Goodall 
Kennawaj  y.  Trelearan 
Kennett  y.  MUbank 
Kennej  y.  May 
Kenrick  y.  Taylor  . 
Kensington  y.  Inglis 
Kent  ▼.  Bird 

y.  Hnskinson 

—  y.  Penkeyon 
— ^  y.  Shnckard   . 
Kenirorthy  y.  Schofield 
Kerrison  y.  Cole 
— ^  y.  Dorrien 
Kerry  f  S.  of^  v.  Thorley 
Kershaw  v.  Goz 
Kettle  ▼-  i^Mtnsall 
»  ■»■  r*  ▼•  Hiv^mond 
— Vy. 


Hfot 


KeirleM^:  ^jan 

Key  y.  f}W 

y.  ffni 

T.  Shaw 

Keys,  Exp. 
Keyser  t.  Scott 
K^yworth  y.  Hill 
»Kidd  y.  Walker 
Kiddell  y.  Bnmard 
Kidwelly  y.  Brand 
Kilby  v.  Wilson 
Kldare,  Ld.  ▼.  Fisher 
Clner  y.  Bailey 
KUnitz  y.  Surrey    . 
Kilvington  y.  Steyenson 
Kinder  y.  Butterworth 
Kine  y.  Beaumont  • 
King,  The,  $m  Bex. 
King  y.  Baker         • 


179, '860 


854 

332  n.,  409 
1404 
469 
720 
290 
772 
729,  787 
898 
81 
1148 
964,  988  n. 
610 
618 
1260,  6 
85 
164 
118 
179 
670  n. 
708 
78 
628 
96 
1199 
754 
383 
893 
300 
846 
149 
683 
1129 
6,  1025 
1412 
866 
1310 
1387 
,  870,  2 
484 
1374 
1050 
337 
662  n. 
205 
469 
946,  1014 
281 
603 
200,3 
191 
1010 
317,  1380 
399 
649 
503  n. 
1139 
703 
557 
867 
155,  156  n. 
281 
396 

.     1211 


953, 


King  y.  BicUey 

V.  Boston 

y.  Braddon 

y.  Fraser 

y.  Gillett 

y.  Gloyer 

y.  GriiOan 

y.  Jones 

y.  Lake 

y.  Leith 

V.  Meredith 

y.  Milsom 

y.  Phippard 

—  y.  Pippet 

y.  Thom 

y.  WUson 

Kingdon  y.  Nottle 
Kingham  y.  Robins 
Kingsford  y.  Marshall 
Kingston,  Ld.  y.  Babbingto 

y.  Knibbs 

y.  Long  . 

— ^-^—  y.  Preston 
Kinloch  y.  Craig  . 
Kinnersley  y.  Mussen 
Kinnitz  y.  Surry  . 
Sapping  y.  Swayn  . 
Kirbride  y.  Dyke  . 
Earby  y.  Sadgroye  . 

y.  Smith 

Kirk  y.  Blurton 
Kirkebridge  y.  Wilson 
Kirkham  y.  Martor 
Kirkman  «.  Hargrtofon 

y.  Shawcross 

Kirtland  y.  Pounsett 
Kirton  y.  Braithwaite 
Kirwan  y.  Kirwan  . 
Kist  y.  Atkinson     . 
Kitohen  y.  Bartsch 

y.  Buckly   . 

Kitehener  y.  Power 
Kitehin  y.  Campbell 
Kitson  y.  Fagg 
KnatehbuU  y.  Feamhead 
Knibbs  y.  Hall 
Knight  y.  Benett    . 

y.  Bourne  . 

y.  Cambridge 

— —  y.  Clements 

y.  Cox 

y.  Crockford 

y.  Gibbs     . 

— —  y.  Hunt 

y.  M*Douall 

y.  Quarles  . 

^-^—  y.  Turquand 
— —  y.  Woore  . 
KniU  y.  Williams  . 
Knobel  y.  Fuller  . 
Knowles  y.  Blake   . 

y.  HorsfaU 

y.  Michel  . 

— y.  Richardson 

Ko<^8tra  y.  Lucas  . 


378 

654 

343 

624,5 

142 

958 

1046  n. 

501,  2,  802 
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— —  y.  Biscoe  . 
— -  y.  Grole 


91« 

1342 
294 


■-  y.  Gordon   . 

-  y.  Great  Western  Railway 

-  y.  Hoskins  . 

-  y.  Langley  • 

-  y.  Leigh 

-  y.  Manning  • 

-  y.  Mellor 

-  y.  Mitchell . 

-  y.  Moor 

-  y.  Norton    • 
-y.  Patrick  . 

-  y.  Potts 

-  y.  Smith     . 
y.  Staniland 


Parkes  y.  Renton 
Parkin  y.  Dick 
Parkinson  y.  Lee    . 
Parmenter  y.  Webber 
Parmeter  y.  Cousins 
Parminter  y.  Sjmons 
Parmiter  y.  Coupland 
Pamaby  y.  Lancaster  Canal 


.     1402 

.     1373 

1255,  1268 

.     1023 

.  564  n. 

.       397 

.     1067 

538,  628 

.      837 

.     1296 

.     1120 

.     1364 

.  472  n. 

.       800 

.     1037 

.     1060 

495,  516 

538 

.     1014 

.     1123 

805,  811 

.     1014 

941 

.       478 

.       184 

^    .     1033 

784 

1210,  1406 

1070  n. 

1066,  1071 

469,  470 

268 

242 

562 

282 

894 

274 

349 

88 

562 

1066,  9 

351 

257,  287,  539 


1212 
1128,  1352 
1221 
274,  1382 
1373 
1017 
282 
857 
1197 
996 
643,8 
677 
1017 
.351 
1049,  1061 
.     1108 


M 


VAICBS  Of  OAfiXS. 


Pftinliam  t.  Hunt  . 

Parr  v.  Anderson    . 

•*-^  y.  Eliason 

Parrat  y.  Carpenter 

Parroll  ▼.  Fishwick 

Parrot  y.  Mamford 

Parry  y.  House 

Parsons  y.  Coward 

■■■    ■    ^  y.  Hancock 

-— — —  y.  Scott 

.■  y.  Thompson 

Parton  y.  Williams  and  others 

Patrick  y.  Stubbs  . 

Partridge  y.  Ball    . 

y.  Court  . 

I    y.  Scott  .  • 

■  y.  Whiston 

Pascoe  y.  Pascoe    . 
Pasley  y.  Freeman,  460  n.,  644  n./5  n.,  6, 

660 
Pasmore  y.  North  .  •      336 


140 

947 

344,  563  n. 

1254  n. 

1064  n. 

919 

laos  n. 

.588n. 

816 

973,  979 

59 

927,  928 

441 

.       725 

.       804 

458 

.  578,  9 

677 


123 
823 

1412 
819 
653 
339 

1342 


932 
725 
1271 
622,3 
1049 
1392 
1194 
494,516 
601 
664 
998  n. 
818 


Passenger  y.  Brookes 
Patersoa  y.  Gandasequi 

■  y.  Powell 
"'  ■  y.  Task   . 
Pateshall  y.  Tranter 
Paton  y.  Winter     . 
Patrick  y.  Colerick 

■  y.  Greenway 

—  y.  Johnson 
Patten,  Lessee  of,  y.  Patten 

■      y.  Thompson 
Patterson  y.  Scott  . 
Pattison  y.  Jones    . 

■  ■  ■'       y.  Robinson 
Paul  y.  Goodluck   . 
— ^  y.  Nnrse 
Pawling  y.  Ludlow 
Pawly  y.  Holly 
Pawson  y.  Watson 
Paxton,  Ezp. 

y.  Popham  570  n.,  571 

Payny.  Porter  •  .     1063 

Payne  y.  Caye  •  .      180 

y.  Ohapmaa  83 

y.  Drew      .  •  .    1360 

y.  Powlett  .  .  .     1310 

y.  Whale     .  .  .655 

Paynter  y.  Walker  .      308  n.,  593 

Peaceable  y.  Bead  •  706 

^.-^  V.  Watson  •  .      763 

Peacock  y.  Peacock,  (2  Campb.)    .    1135 
y ,  (Cro.  Blis.)    .        35 

■  ■  y.  Puryis  .  670 

y.  Rhodes  .  345, 369 

Peake  y.  Tucker  838 

Pearce  y.  Hooper    .  •  1037  n. 

y.  Rogers    .  •  •    1105 

V,  Watt*  .  .    1041 

— —  y.  Whale    .  .  .177 

Pearse  y.  Morrice   .  •      542 

Pearson  y.  Qarrett  .  .      402 

y.  Graham  248,  251 

y.  Henry  .  .  798, 9 

y.Lemaitrt  .    1057 


Peanon  y.  Roberts 
Pease  y«  Hurst 
Peaselie's  case 
Peohell  y.  Jenkinson 
— —  y.  Watson 
Pedder  y.  M'lUster 

V,  WaU 

Pedler  y.  Paige 
Peele  y.  Capel 

y.  Com.  Cariisle 

Peer  y.  Humphrey  . 

Peers  y.  Henriques 

Pelham,  Ld.,  y.  Pickecsgill 

Pellecat  y.  Angell 

Pellett  y.  Henworth 

Pellew  y.  Wonford,  Hundr^  of 

Pemberton  y.  Shelton 

Pendock  y.  Mackinder 

PendreU  y.  Pendrell 

Penfold  y.  Westcote 

Penn  y.  Ward 

Pennell  y.  Meyer     • 

Penny  y.  Junes 

y.  Porter 


Penruddock's  case 
Penson  y.  Lee 
Penton  y.  Robart 
Pepys  y.  Low 
Perham  y.  Raynal 

■  y.  Pro6tor   . 
Perkinson  y.  Gilford 
Perreau  y.  Beyan  1190 
Perry  y.  Diggs 
y.  Bdwardf    . 

■  y-  Jackson 
Peter  y.  Compton  . 
Peters  y.  Anderson 

■  ■  ■   ■  y.  Fleming   • 

—  y.  Heyward  • 
y.  Mills 

—  y.  Stanway  . 
Petrie  y.  Bury 

y.  White 

Pettitt  y.  Mitchell  . 
Peytoe's  case 
Peyton  y.  Watson  . 
Pfiel  y.  Yanbatenberg 
Phelps  y.  Aul^jo    . 
Philipson  y.  Chase 
Phillimore  y.  Barry 
Phillips,  in  the  goods  of 
— —  y.  AstUng 

—  y.  Barber 
— -^—  y.  Berryman 

■  '       T.  Biggs 
— —  y  Biron 

y.  BistoUi 

V.  Clagett 

— —  y.  Cockayne 
— ^—  y.  Cole 
— —  y.  Dices 
■  y.  Echard 

—  y.  Fielding 
'  V,  Marri$an 


926, 1185  s. 
.  138 
.  754 
.  895 
.  460 
.  279 
.      139 

562 
.      578 

579 

1356, 1373 

•      4n. 


,    71  n. 

345 
.  1312 
.215  a. 
.    1317 

884 
.  758 
.  1264 
.  37 
.766b« 

364 

.      109 

1118,1130 

.     1034 

1367,  8  B. 

260 
.       144 

•  1177 
.919n. 

806 
a.,  1191  n^3 
.  1380 
.  491 
.  154 
.  860 
.       13T 

129 
.       665 

754 

•  916 
.480n. 
.635,7 

189 
.  125 
1894,6 
.  138 
.  1016 
.  177 
872,  1359 

•  790 
.   375 

•  972 
»   689 

80 

•  931 

•  868 
.588n. 
.   344 

896,414 
.  277 
.  810 
.  115 
.  1258 


XAMBB  OF  CUtfML 


Itii 


Phillips  T.  Headlam 
— — -  T.  Hopwood 

■  ■  V.  Hunter  . 

V.  Huth 

— —  V.  Irving   . 
— —  V.  Jansen  . 

V.  Kettle    . 

— —  V.  Philips  . 

■  ▼.  Price 

— ^—  V.  Robinson 


-  ▼.  Shaw 


PhiUiskirk  y.  Plackwell 
Philpot  Y.  Briant  . 
— ^—  Y.  Gorden  . 
^^—  Y.  Dobbinson 
— ^—  V.  Jones  • 
^-^—  Y.  Eellej  . 
■  Y.  Wallet    . 

Philpott  Y.  Aslett  . 
Pbillpotts  Y.  SYauB  • 
Phipps,  Ezp. 

M    Y.  Scnlthorpe 
Phyn  Y.  Boy.  Bx.  Ass.  Oomp. 
Pioard  y.  Brown 
Pickard  y.  Bankes  . 

■  Y.  Bonner    . 
— —  Y.  Sean 
Pickering  y.  Bask  . 

■  Y.  Dowson 

■  Y.  Tmsto 
Pickersgill  y.  Palmer 
Pickford  y.  Grand  JoncUoa  Railway  118, 

430  n. 
Pideock  y.  Bishop 
Pie's  case    . 
Pierce  y.  Fothergill 
"  Y.  Street     . 


1017  n. 

237 

266 

828,  830 

1014 

1067 

1312 

696 

1100 

666 

1074 

312 

384 

276 

1211 

137 

1370, 1382 

866 

66 

4     163 

186  n. 

1401 

968 

809,  813 

101 

93 

1381 

820 

648 

1396  n. 

928 


Pierson  y.  Dnnlop  • 
-^—  Y.  Hutchinson 
Pieschell  y.  Allnntt 
Pigott  y.  Bayley     . 
■       Y.  Birtles 

Y.  Hearn 

Pike  Y.  Bradbuiy   . 
Pilchard  y.  Kingston 
PtUans  Y.  Van  Mierop 
Pihaore  Y..Hood 
Pilton,  Bxp. 
Pim  Y.  Read 
Pinchon's  case 
Pinoombe  v.  Rndge 
Pindar  y.  Ainsley   . 

Y.  Wadswortb 

Pinder  y.  Wilks      . 
Pinero  y.  JndBon    . 
Pinhom  y.  Tuckington 
Pinkney  y.  GoUins  . 

Y.Hall      . 

Pinnel's  case 
Pinney  y.  Pinney  . 
Pinnock  y.  Harrison 
Piper  Y.  Dennis 
Kppett  Y.  Hearn  . 
Ksani  Y.  Lawson  . 
Pisior  Y.  Cater 


126 


64 
631 
309 

1066 
360 
361 
996 

1316 
673 

1309 

886  n. 

Ill 

62  B. 
668 
701 

1044 

806 

476 

471  n. 

444 

626  n. 

1401 
399 

1060 

327 

a.,  666 

814 

1388 

1171 

1064 

1060 
498 


Pitaiher  y.  Bail^ 
-—  Y.  ToYey 
Pitchford  Y.  Davis 
Pitt  Y.  Ohappdow 

—  Y.  Donovan 

—  Y.  Green 

—  Y.  Purssord 
-—  Y.  Russell 

—  Y.  Shew 

—  Y.  Snowdeii 

—  Y.  Yalden 
Pitlegrew  v.  Pringle 
Pitts  v.  Carpenter 

—  Y.  Gaince 
Plaistow  Y.  Van  Uxem 
Planch^l  Y.  Fletcher 
Plasket  Y.  Beeby    . 
Plaxton  v.  Dare      v 
Player  v.  Bandy 
Pleasant  d.  Haydon  y.  Benson 
Plimley  v.  WesUey  . 
Plowden  v.  Thorpe 
PInmer  v.  Marchant 
Pltmketi  V.  Cobbett 
Poland  v.  Glynn     • 
Pole  v.  Harrobin     . 
Polglase  v.  Oliver   . 
PolhUl  Y.  Walter    . 
PoUard  v.  Bell 

'  v.  Evans 

■■■  Y.  Herries  • 

Polyblank  v.  Hawkins 
Pomfret  v.  Ricroft  . 
■       Y.  Windsor 
Pond  v.  King 

—  v.  Underwood 
PoBtifex  v.  Bignold 
Pool  V.  Bousield  • 
Poole  v.  Huskinson 

Y.  Longneville 

Y.  Poole 

—  v.  Tumbridge 
«    Y.  Warren 

Pope  v.  Biggs 

—  Y.  Davis 
— «  v.  Foster 
«*—  Y.  TiUman 
Poplett  V.  Stockdale 
Popplewell  Y.  Wilson 
Pordage  v.  Cole         114, 116 
Porter  v.  Bathorst 

—  Y.  Gray 

v.  Harris 

■     '  ■  Y»  Palsgrave 

■■  v.  Shepherd 

— —  Y.  Sweetnam 

v.  Taylor     . 

— —  Y.  Vorley     . 

Y.  Walker    . 

Porthonse  v.  Parker 
Portman  v.  Morgan 
Postlethwaite  v.  Gibson 

v.  Parkes 

Postman  y.  Harrell 
Pothonier  v.  Dawson 


63,79 

613 

1137 

324 

1268 

642 

77 

516,  646 

682  n.,  1334 

677 

176 

1001,  9 

167 

468 

69 

947,  995 

616 

764 

687 

712 

379 

1299,  1304 

816 

1066 

211 

670  n.,  671 

160 

320,  660 

1007,  8 

1068 

400  n« 

620) 

466  n. 

706 

968 

786 

658 

60 

1341 

670  n« 

16 

161  n« 

620  n. 

676 

681 

1074 

1200 

1409  B. 

401 

B.,  467,  623 

1303 

1218 

650 

398 

624 

468 

1145 

268 

284 

870,  1163 

726  n. 

928 

1113 

681 

1396 


Ifiii 


HjUOS  OWCASatk 


Pott  T.  Tamer 
Potten  T.  Bradley   . 
Potter  T.  Brown 
— ^—  T.  Nicholson 
^^—  T.  Rayworth 
T.  Starkie    . 

■  T.  Tomer    . 
Potts  T.  Bell 

—  T.  Sparrow    . 
PoQlter  Y.  Killingbeck 
Poaltott  T.  Lattimore 
Powell  Y.  Ansell 
Y.  DiYett     . 

■  Y.  Edmunds 
Y.  Ford 

— ^—  Y.  Graham  . 
— —  Y.  Gudgeon 
■^—  Y.  Jones 

v.KiUiek    . 

'  Y.  Layton    . 

Y.  Milbank  . 

— —  Y.  Monnier 
— —  Y.  Rees 

V,  Wood 

Power  d.  Boyce  Y.  Bowe 

—  Y.  Barham  . 

Y.  Wells 

Powle  Y.  Hagger 

Y.  Tebbuti    . 

Powles  Y.  Innes 
Powley  Y.  Walker  . 
Pownal  Y.  Fenrand 
J'oxon  9,  Smart       . 
Poynton  y.  Forster 
Possi  Y.  Shipton     • 
PraU  Y.  Rutleis 

Y.  Stem 

Y.  Swaine 

Y.  Taylor 
Pray  y.  Edie 
Precious  y.  Abel 
Preece  y.  Gbrrie 
Prescott  Y.  Boucher 
— —  Y.  Flinn    . 
PresgraYe  y.  Saunders 
Prestidge  y.  Woodman 
Preston  y.  Ghristmas 
Prestwick  y.  Marshall 
Price  Y.  Bell 
V.  Grofts 

—  Y.  Easton 
— —  Y.  Edmunds 


-  Y.  Fletcher 
Y.  Harwood 

.-  Y.  Helyar 

-  Y.  HUl 

-  Y.  Jenkings 

-  Y.  Littlewood 

-  Y.  Messenger 
Y.  MitcheU 
Y.Neal 
Y.  Noble 

Y.  Rees 

Priddy  y.  Henbrey 
Priest  Y.  Parrot 


196  n. 

1199 

280 

247  n. 

357 

259 

46 

993 

124 

858, 861 

.       651 

107,  554 

337,  871  n. 

180 

396 

808 

962 

348 

675  n. 

431 

81,  761 

348 

801,6 

796  n. 

725  n. 

648 

98,  656 
111 

602  n. 

990 

49 

76  n.,  78 

615 

1068 

432 

1218 

667 

812 

311 

942 

1105 

677 

674,  5  n. 

394 

1212 

924 

44  n.  565 

325 

1008 

1063 

50 

384,  407 

519  n. 

916,  933  n. 

259 

107 

1261 

1129 

927 

413 

99,  394 
80  n. 

137 

69  n. 

667  n. 


Priest  Y.  Wood 
Priestley  y.  Fowler 
Prince's  case 
— ^—  Y.  Blackburn 

Y.  Nicholson 

Pring  Y.  Glarkson   . 
Prior  Y.  Smith 

Y.  Hembrow  . 

Probart  y.  Knouth  • 
Proctor  Y.  Burdet  . 
^—^  Y.  Nicholson 
^—  Y.  Sargent 
Prole  Y.  Wiggins  . 
Propert  Y.  Parker  • 
ProBser  y.  Nixon    . 

Y.  Smith     . 

Pmessing  y.  Ing     . 
Puckford  Y.  Msizwell 
Puckle  Y.  Moor 
Puget  de  Brass  y.  Forbes 
Pugh  Y.  GurgenYen 
Y.  Griffith     . 


-  Y.  Jenkins 
Y.  Martin 


Pnllen  Y.  Palmer    . 
Pulling  Y.  Tucker  • 
PurceU  Y.  Macnamara 
Purchell  Y.  Salter  . 
Purdon  y.  Purdon  . 
Pure  d.  Withers  y.  Sturdy 
Pumell  Y.  Toung   . 
Parsell  y.  Home 
Purset  Y.  Hutchings 
Purslow's  case 
Purssord  y.  Peek    . 
Purton  Y.  Honnor  . 
Pye  Y.  Pleydell 
Pyne  y.  Dor 


821, 


.  1293 
.  1104 
.  7880. 
562,  4  iL 
.      811 

384 

166 
.  77  IL 
.  134  n. 

520 
68 

568 

569 
.  4941L 
.  1076 
.  209 
.  333 
•  74  a. 
.  142 
.  340,1 

634 
1343  n. 
.  1415 
.  162  n. 
.     1380 

210 

1064,  1074 

1212,  1350 

.       147 

734 
1335  tt. 
27 
36 
.  7390. 
.  383 
.  1069 
.  1362 
.     1365 


Q. 

Quantock  y.  England 
Quarles  y.  Searle    . 
Quarman  y.  Burnett 
Qaarrier  Y.  Golston 
Queen  y.  Blagden  . 

Y.  Daniel 

Y.  Murrey    . 

Quested  y.  Browne 
Quick  Y.  Staines     . 
Qain  y.  King 


229 
.     1199 
420,  1110 
91,  341  n.,  1418 
.     1178 

.    nil 

.       758 

.       176 

785 

.  606  n. 


Raba  y.  Ryland 
Rabies  y.  Sikes 
Rackstraw  y.  Imber 
Radford  q.  t.  y.  M'Intosh 
Ragg  T.  Wells 
Raggett  Y.  Axmore 
Ralkes  y.  Todd 
Raine  y.  Bell 
Ralph  Y.  Harrey     . 
Ram  Y.  Patenson    . 
Ramsbottom  Y.  Buckhurst 


.  1145 
69 
.  463  n. 
1314  n. 
.  816 
.  384 
.  846 
.  1016 
.  1137 
.  1297 
765 


KAMIS  01  OAnS. 


lix 


Bamsbottom  t,  Lewis 

V,  Morilej 

■  T.  Tanbridge 
Bamsden  t.  Jackson 
Ramse J  t.  Atkinson 

■  T.  Baton 
Bamstrom  y.  Bell   . 
Band  y.  Vanghan  . 
Bandal  y.  Ck>ckran 
— -^—  V.  Lynch     • 
Bandall  y.  Bigbj    . 
Bandleson  y.  Mnrraj 
Rankin  y.  Horner   . 
Bann  y.  Hnghes 
Baper  y.  Birkbeck 
Bapson  y.  Gnbitt    . 
Bashleigh  y.  Salmon 
Batcliffe  y.  Bnrton 
— — —  Y.  Ghi^man 

Y.  Sboolbred 

BaYen  y.  Stockdale 
Baw  Y.  Cntten 
Bawdon  y.  Wentworth 
Bawllns  y.  Vandyke 
— ^— —  Y.  Yincent 
Rawlinson  y.  Pearson 

■  Y.  Shaw 
RawBon  y.  Johnson 

Y.  Walker 

Ray  Y.  Clerk 
Rajmond  y.  Fitch 
Rajnay  y.  Alexander 
Rajner  y.  Oodmond 
Rea  Y.  Sheward 
Read's  case 
Read  y.  Ambridge 
— ^—  T.  Bonham 

Y.  Brookman  . 

Y.  Nash 

^-^  Y.  Pope 

Y.  Bann 

Y.  B,  E.  Ass.  COb 

— ^—  Y.  Sowerby     . 
Reading,  Mayor  of,  y.  Clarke 
Reaj  Y.  White 
Reddel  y.  Dobree    . 
Rede  y.  Beielocke  . 
Bedman  y.  London 
Bedpath  y.  Boberts 
Redshaw  y.  Hester 
Reed  Y.  Allen 

Y.  Ayton 

Y.  Cowmeadow 

■  Y.  Deere 

Y.  Passer 

Y.  Wilmot 

Reee  y.  Abbott 
--^—  Y.  Berringtott 
Y.  M.  of  Headfbrt 

—  V,  Man»M 

—  Y.  Morgan 

Y.  Warwick 

ReeYe  y.  DaYis 
ReeYes  y.  Capper 
— —  Y.  Qibson 


a94«298 


328 
189 
189 
797,8 
107 
251,4 
955 
680 
981 
541 
553 
1110 
231,  287 
42,  807,  846 
339 
1109 
391 
1343 
767 
997 
598  n. 
177  n. 
254 
n.,  302 


520 

196  n. 

589  n. 

118 

413 

754 

502,  802 

113 

951 

1342 

791 

1257 

976 

518  n.,  1347 

851 

555.  616 

73  n. 

1037  n. 

276,8 

68 

128 

1358 

811 

1012 

1399 

612  n. 

697  n. 

211 

920 

954 

13 

205 

407 

384 

340 

564  n. 

1216 

348 

1236  n.,  1250 

1327,  1358 

5 


Regnart  y.  Porter   . 
Reignolds  y.  Edwards 
Remington  y.  SteYens 
Bench  y.  Britton 
Renew  y.  Azton 
Beniger  y.  Fogassa 
Bennie  y.  Robinson 
Benoalds  y.  Green 
Renom  v.  Watkm    . 
Bex  Y.  Abingdon,  Lord 


667 

.     1349 

156,  593 

596 

143,  321 

.     1337 

.     1406 

.     1298 

674 

1048  n.,  1092 


Abingdon,  Mayor  ot,  1089  n.,  1095 

Almon 

Amery 

Anderson    . 

Arnold 

Ashton 

Attwood 

Aatridge     . 

Baldwin 

Banghnrst 

Bankes 

Barker 

Barnard's  Inn 

Bar 

Bathwick    . 

Bedall 


1054 
.  1169 
.  1163 
.  1177 
.  1088 
1159,  1176 
.  1178 
.     1096 

918 
.  1082 
.  1089 
.  1087 
.  1345 
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1158 
1169,  1174 
.  1159 
.  1164 
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1083,  1090 
.  1183 
16 
81,  1162 
1173,6,7 
14  n.,  17 
Olonc. 

1378 

1091 
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Bedford  LoycI,  Corporation  of  1158 

Beedle 

Bellringer   . 

Bennet 

Benney 

Berry 

Bettesworth 

Biddle 

BiUingshnrst 

Bingham 

Bird 

Birmingham 

Birmingham   and 

Railway  . 
Bland,  Dr.  . 
Bolton 

Bonsall,  Lord  of  the  Manor  of,  1085 
Bossiney,  Mayor  of  1082 

Boucher      .  .  1171  n. 

Bower  (S.)  .  .     1098 

Boyles  .     1161 

Brame         •  .    1164 

Brampton    .  •  13, 21 

Brecknock  and  AbeigaYenny 

Canal  Company    .  1078 

Brewers'  Company  1085 

Bridge        .  .  .1167 

Bridgnorth,  M.  of   .  .1172 

Bridgwater,  Corporation  of,   1082, 

1166 
Bristol  Dock  Company       .    1087 

(2  Q.  B.) 

1088 
Bristol  and  Exeter  Baihray,  1078 
Brooke        .  .     1157 


Brooks 

Bucks,  Justices  of 

Bnlcock 

Bnller 
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1084 
1181 
1082 
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B/a  y.  Bullock  .  .287 

—  Bamstaad    .  1176 
Burdett        .            .             1054,  7 

—  Barton-on-Trent    .  16 

—  Cambridge)  Gorponition  of     1083 

■  '       Cambiidgei  Major  of,   (4 

Barr)  .  .    1083 

—  Cambridge,  Major  oi,  (3  T. 

R.)  .  .  •     1094 

Cambridge,  Ma^or  af  .1176 

(12  A. 

ft  E.)        .  .    1166 

^ Cambridge,  Umyersi^  of       1083 

Canterbury,  Abp.  of      1077, 1088 

MaijCarlUe  .    1048 

■  Carmarthen,  Corporation  of, 

1158,  9 
■■  ■  ■     Carmarthen,  Major  and  0.  of,  1086 

■  Castell  Careinion    .  .      885 
■■'  ■       Chalice       .            .  1094, 6 

* Chalke  .  .     1093 

Chftwton,  Inhabe.  .  .  707  a. 

— — ^-  Cheshunt  Turnpike,  Trus- 
tees of      .  .    1084 

-—— Cheater,  Citj  of      .  .     1090 

«-«—  Chester,  Bishop  of  82,  1087 


Chittj 

«    1172 

Clarke 

.    1183 

Clear 

.     1084 

Coggan 

.     1085 

Colchester,  Major  of 

.     1083 

Coleridge    . 

.     1089 

Cotton 
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Courtenaj  . 

.     1183 

CreeTej       .           .  ; 

1048  n^  1055 

Crosbj 

885 

Cudlipp 

.     1163 

Cutbush                 • 

.     1176 

Daris 

.  679  n. 

Dawbenj    . 

.     1156 

Daj 

.     1165 

Dean  Indosure,  Commit-' 

Bioners  of  .  .    1078 

Denbighshire,  Justioes  of  1084 
Derbj,  Major  of    ..  1092,  3 

DerereuzJSt.)        ,  .        13 

Dolgellj  Union  Guardians  1084 
Doneaeter,  Mayor  ^c  nf,  1092,  3 
Dover,  Major  of  795  n^  1091 

Eastern  Counties  Baawaj  1094 
Elj,  Bp.  of  1084,  1088,  1091 

England,  Bank  of  1087, 1089 

ErisweU      .  .  .763 

Brith  .  .  .764 

Excise,  Commissioners  of  .  1077 
Exeter,  Major  of    .  .     1094 

Chapter  of  .    1087 

Fall  .  •  .    1099 

Faversham  .       1093, 1176 

Ferris  .  .630 


Fielding 

Filewood 
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Fox 

Francis 
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■  Greame 
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(2  Q.  B.) 
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Griffiths 

■  Grimes 

Hale 
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Harris 

Hastings,  Major  of 
UaTering-Atte-Bower 
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.  1078 
.  1088 
.  1163 
1171,4 
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.  1084 
.  1181 
.  1164 
.  1174 
.  1084 
.  1181 
.  1085 
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.  1168 
.  1167 
.  1083 
.  1083 
.  116« 

Hajdon  .  .  633  n. 

Head  1173,  7 

HAdm        •  .  .1180 

Hedges  .1163 

Ld.  of  the  Manor  of  Hendoui  1085 
Hereford,  Mayor  of  .    1089 

Hertford,  Major  of  1156,  9 

Highmore   •  .  .    1169 

Hodge         .  •  .    1164 

Holt  .  .     1067 

Bomtom,  Parttm9  o/  .    1179 

Hopkins      •  •  •     1091 

Homhrook  .  •  .    1067 

Home  .  .    1363 

Hostmen  in  N.  upon  T.       •    1177 
HoweU        .  .  1156,7 

Hughes  •  .639n, 

HuU  and  Selbj  Railwaj     .    1089 
Hulston      .  .  .1163 

Humphery  .  .  1166  n. 

Ipswich,  Bailifb  of  .     1099 

Jeflbry         .  .  1293  b« 

Jeyes  .  •    1073 

SuJolm      «  .  .     1164 

Joliflb  .1179 

Jones  .  •  1169 

Jotham  .    1069 

Kea  ,  759 

Eelk  .  •  .    1099 

Kendall  .  .     1084 

King's  Clere,Ghurchw«Erdens 


of 
Kirke 

Kynatton    , 
Lambert 
Lane  . 

Langhom   .  • 

Ledgard      •  • 

Leeds,  Mayor  of     • 
Leicester,  Justices  of 
Lewis  • 
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.  1058 
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.  1175 
1095  n. 
.  1082 
.  1084 
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-  Lincoln's  Inn,  Benchers  of     1087 

-  Liyerpool  •  1092 
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"  London,  Corporation  of  the 

City  of      .  .  1160,  1 

^—^  London  Abb.  Company  1666 

Luffe  .  .768 

■  ■        Lnffin^on  .  •  .14 

Lyme  Regis  .        1662,  3,  4 

^^-—  Macgowan  1699  n. 

M'Eay         1686,  1159,  1178,  1183 
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way .  .  .     1698 
'             Mansfield  Inhabs.  .  760 

Margate  Pier  Company       1696,  1 

Marsden  .   1651  n.,  1169 

Marsh  .  .  .181 

Mears  .     1686 

Meln  .  .     1162 

Merchant  TaUors*  Co.    1684,  1177 

■'  Middlesex,  Archdeacon  of      1679 

■  Middlesex,  Justices  of,  (5  B. 

*Ad.)  .  .  1666 
Middlesex,  Justices  of,  (4  B. 

AA.)  .  .  1689 
— ^— Middlecoy  .  .  .  1626 
Midhnrst     ..           .  .     1686 

■  Lady  Mildmay        .  .      697 

Miller  .  1176,4 

Milyerton    .  .  .     1683 

■  Monkhonse  1185  n. 
Lord  Montagao                  .     1086 

Morgan  1167 
Morpeth,  Bailiflb  of            .     1683 

■  Morris         .  .  .     1174 
Mothersell  .                        .1179 

■     ■      Myers  .    1221 

■  Newbnry  Corporation        .    1699 

Newsham  .  •    1682 

Northfield  .  .        18 

North  Pethertott     .  .      762 

■  Norwich,  Dean  of  .  .    1688 

■  ■  ■  Norwich,  Mayor  o^  1086  n.,  1686, 

1696 

-—^-^  Nottingham  •  1687 

'  Nottingham,  Mayor,  &o.,  of,  1691 , 5 

.  Nottingham  (M  Waterwoi^v,  1677 


Ogden 

1158,9 

OliTer 

1185  tt. 

Orford,  Bvrgetsm  of 

.     1681 

Osbonme    . 

.     1176 

Otley 

.     1369 

Oundle 

.     1694 

Oxford,  Bishop  of  • 

.     1691 

Oxford,  M.  ko.  of,  1682, 

1168,1163 

Oxford  and  Whitney  Road     1 668 

Parkyn 

.     1163 

Parry          .            .  1168, 7,  1171 

Pasmore      .            .  1686,  1176,  1 

Payn 

1678,  1694 

Peltier 

]665n. 

Pepper 

.     1162 

Pendleton  . 

1469  n. 

PhiU^       . 

.     1176 

Physicians,  OoUege  of 

.     1688 

Pindar 

1182, 3 

Rex  ▼.  Pitt 
Pole 


Ponsonby 

Prowes 

Pnlsford 

Qnayie 

Ramsden 

Reading 

Rennett 

Richardson,  ^1  Bnrr.) 

Richardson,  (9  East) 

Rippon 

Roberts 

Robinson 

Rook 

Sedgwick 


.  .  683  n. 

1080  n.,  1081  n. 
.     1159 
.    62  n. 
.     1174 
1162,  8 
.     1168 
759 
.     1665 
1692,  3 
.     1178 
1689 
.     1157 
28 
•  759 
182 


Severn  and  Wye  Railway 

Company 
Shepherd 

Shropshire,  Justices  of, 
Simpson 
Slatter 


Slythe 

Smith 

Sourton 

Sparrow 

Spencer 

Stafford,  Marq.  of 

Stafford,  Mayor  of 

Startifiint   . 

St.  Andrew's,  Holbom 


1678 

.     1166 

.      928 

.     1679 

.     1162 

1164,  5 

.     1179 

759 

.     1684 

1176,  6  n. 

1677,  1687 

1691,  1697 

.       175 

1691  n. 


8t.  Cha^9  Salcpj  Overde$rf 
of  .  ,  , 

St.  Devereux 

St.  John      ... 
St.  John  Delpiktt    . 
St.  Nicholas 
St.  Paul's,  Bedford 
Stewart 
Stoke  Damerel 
Stone 


Swansea 

Swyer 

Symmons 

Tate 

Taunton  St 

Taylor 

Theodorick 


James 


1696 
13 
.  1164 
15 
.  1112 
1469  n. 
.  1689 
1088,  1158 
.  767 
.  1686 
.  767  n. 
.  1163 
.  1162 
1694,  1345 
884,  1164 
.  1175 


-  Thetfbrd,  Churchwardentof 

St.  Seter's             .  .    1687 

-  Thetford,  Mayor,  ftc,  of  .  1081 
-Tibshelf  ...  16 
--Tidderley    .            .  .    1098 

-  Tmtaff$lf  Mayor  of  .  .  1082 
-Traill          .  .787 

-  Treasury,  Comm'rs  of  .     1086 

-  Trdavmey   .            .  .     1158 

-  Tregony  .     1080 

-  Treyenen    .            .  .1164 

-  Tucker  .  1175, 6 
-Varlo                      .  .     1169 

-  Victoria  Park  Company  .  1688 
-Wakefield  .  .  1294 
-Wakelin  .  .1164 
-WaUis  .     1159 
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Bex  T.  Walsh 

Walter 

Wantlej 

Ward 
Warlow 

Warren 
Weir 

Weobly 


1240,  1 
1058  n. 
.  14  n. 
1083,  1090 
1158,  1160 
.  1083 
.  934 
.     1087 


WeBtminiter,  Ghurchwardeni 
and  Orergeers  of  St.  John 
and  St  Margaret  .    1087 

West  Riding,  Jastices  of    .    1089 


— ^—  Westwood 

Dr.  Whaley 

White,  (Str.) 

White,  (1  NcT.  k  P.) 

Whitwell    .  .  • 

Wigan 

Williams,  (8  B.  k  G.) 

Williams,  (Saj.  R.) 

Williams,  (1  Bl.  B.) 

Williams,  (1  Bnrr.) 

-^— ^  Wilson 

Wilts  and  Berks  Canal 

—  Windham 

Wix 

— —  Woolmer 

Wroxton 

Wynne 

Tarborongh,  E.  of 

■  Tonge 

Tork,  Archb'p  of 

^—^  York,  Major  of 

York,  Wm. 

Reyner  ▼.  Hall 
— ^—  T.  Pearson 
Reynolds  t.  Backle 

T.  Ghettle 

V.  Clarke 

— ^^  V.  lyemey 

T.  Kennedy 

T.  Thorpe 

▼.  Webb 

Rhemes  t.  Hamphiys 
Rhind  v.  Wilkinson 
Rhodes  t.  Bullard 
^—  T.  Smethnrst 
Ribbans  r.  Grickett 
Rice  ▼.  Shute 
Rich  T.  Frank 
T.  Kneeland    . 

—  y.  Parker 
Richards  t.  Acton 
T.  Barton 


v.  Bassett 
Y.  Browne 
Y.  Gomforth 
Y.  Franknm 
Y.  Fry     . 
Y.  HarYey 
Y.  Hayward 
Y.  Hoiditch 
Y.  Peake 
Y.  Porter 
Y.  Richards 


1170,  3 
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.  1079 
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.  1162 
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.  1092 
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.  1159 
.  1086 
.  1078 
.  1083 
.  1099 
.  1059 
.  16, 18 
.  1158 
.  1084 
.  780  n. 
.  1094 
1091,  3,  4 
.  1172 
.  987 
.  1011 
.  625 
340,  376 
.  452,  7 
.  392 
.  1068 
.  1208 
82 
.  1380 
.  990 
.  466 
152  n.,  163,  153  n. 
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430  n.,  432,  1148 

.      623 

415 
.  1008 
.  1194 
.  185 
.  450 
.  796 
.  1209 
.  665 
.  446 
.  1137 
.  532 
1405,  6 
1333,  1352 

869 
.  291|  308,  313 


Richardson  ▼.  Atkinson 
— — —  Y.  Brown 

Y.Dunn 

— ^—  Y.  Qoss 

Y.Hall 

— ^— -^  Y.  Jackson 
— — — ^  Y.  Langridge 
— —  Y.  Orford,  Mayor  of 
Richmond,  D.  of,  y.  Costelow 

Y.  Smith 

Richards  y.  Bennett 
Y.  Murdock 


Ricketts  y.  Lewis 
Rickford  Y.  Ridge  . 
Rickman  y.  Garstairis 
Rider  y.  Edwards 

Ridgway  y.  Hnngerford  Market  Com- 
pany 
Ridley  Y.  Taylor 
Y.  TindaU 


Ridout  Y.  Bristow 

Y.  Brongh 

Rig  Y.  Wilmer 
Rigden  y.  Vallier 
Rigg  Y.  GnrgenYen 
Right  d.  Lewis  y.  Beard 
—  Y.  Banks 
— ^-  Y.  Bawden 

Y.  Gnthell      . 

Y.  Darby 
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Ring  Y.  Rozbrough 

Ringstead  y.  Lady  Lanesborongh 

Ripley  y.  Scaifis 

Rippon  Y.  Norton 

Risely  Y.  Ryle 

Ritchie  y.  Atkinson 

Riyers  y.  Griffiths 

Riyis  y.  Watson 

Roach  y.  Wadham 

Robert  y.  Hamage 

Roberts  y.  Bate 

y.  Brown 

^^—  y.  Camden 


-  y.  Elsworth 

-  y.  Fonnereaa 

-  y.  Hayelock 

-  Y.  Jackson 

-  y.  Karr 

-  Y.  Malston 
-y.  OgUby  . 

-  y.  Peake 

-  q.  t.  Y.  Withered 

-  y.  Wyatt 


Robertson  y.  French  946, 
— —  y.  Hamilton 
-  y.  Kensing^n 


-  y.  Liddell 

-  y.  Powell 

-  y.  Score 


Robins  y.  Cox 
-^—  y.  Gibson    . 
-^—  y.  May 
Robinson  y.  Exp.    . 
-^— ^  y.  Alexander 
■      y.  Bland  . 


.    1370 

649 

76 

1278  B. 

315, 1408 
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707 

836 

1253 

138? 

71  D. 

997,  9  n. 

1219 

382 

946 

1192 


708 


1103 

328 

140 

401 

156 

261 
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12,640 

720 

878 

717 

713 

71911. 
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302 
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47 
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997 
76 
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402 
663- 
1363 
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350,  829 
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380 
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V.  Macdonnell 

V.  Nahon 

— V.  Reynolds 

V.  BoUnd 

▼.  Taylor 

T.  Touray 

— ^—  T.  Yarrow 
Robson  ▼.  Bennett  • 

T.  Douglas 

— —  V.  Drammond 

-  T.  Baton     . 
T.  Rolls 

T.  Spearman 

Rochester  D.  and  Chr.  of,  t 
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Rock  ▼.  Leighton    . 
Roderick  y.  Hovil  . 
Rodgers  y.  Maylor  . 
Rodney  y.  Chambers 
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994 
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.     1102 

619,  620 

232  n.,  1225 
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944,  954,  994 
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.  373,6 
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1146, 1 
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Pierce 


1398 
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953 
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Rodwell  Y.  PhilUps 
Roe  d.  Beebee  y.  Parker 

—  Berkeley  y.  Archbishop  of  York 

845 

Blair  y.  Street        .  .      712 

— —  Brown  y.  Wilkinson  .      707 

Crompton  y.  Minshal         .      716 

^—  Dorant  y.  Moore     .  .772 

— ^—  Gilman  y.  Heyhoe  .  .878 
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^— —  Gregson  y.  Harrison  .  494, 5 

Hambrook  y.  Doe  .  .728 
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Leake  y.  Doe  •  732 
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'  Reade  y.  Reade  .  694 
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Pierce 

Y.  DaYis 

Y.  Elliot 

Y.  Hayley 

— ^  Y.  LoYeless 

—  Y.  Pierce 

Y.  Power 

-^—  Y.  Rawlings    . 
Y.  Wiggs 

—  Y.  Wilkins 
Roebuck  y.  Hammerton 
Roffey,  Exp. 
Y.  Greenwell 


Rogers  y.  Allen 
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—  Y.  Birkmire 
Y.  Clifton    . 

—  Y.  DaYis 

Y.  Imbleton 

■  Y.  Langford 
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.  770 
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.  989  n. 
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Rogers  y.  Pitcher   . 

Y.  Price 
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Rolleston  y.  Smith  . 
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Y.  Yate 
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Y.  Hart 
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Ross  Y.  Bradshaw  . 
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Y.  Hunter 
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Y.  Noel 

Y.  Smith 
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Rotheiy  y.  Curry    . 

Rothschild  y.  Currie 
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Round  Y.  Hope  and  Byde 

Rouse  Y.  Bardin     • 

Y.  Patterson 
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962 
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1324 

480 
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15 
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1304 
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1385 
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432,  1393 
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1309 

966 
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1288 
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140 

n.,  1  n. 
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Routledge  y.  Burrell,  518, 
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26  Geo.  ni.  c.  44,  policies  of  insurance,  942. 

26  Gko.  m.  c.  57,  s.  38,  deeds  executed  in  B.  I. — evidence,  563. 

c.  86,  liability  of  shipowners,  424. 

27  Geo.  ni.  c.  1,  insurance  on  lottery  tickets,  938. 

28  Geo.  ni.  c.  37,  s.  20,  auction-duty,  181  and  n. 

c.  56,  policies  of  insurance,  942. 

31  Geo.  ni.  c.  25,  biUs  of  exchange,  stamp,  334. 

0.  35,  witnesses,  repealed,  884. 

32  Geo.  in.  c.  58,  limitation  of  time  as  to  quo  warranto  informations,  1167,  1178. 

c.  60,  libel, — ^verdict,  1060. 
35  Geo.  m.  c.  63,  8.  13,  policy— stamp,  334,  963. 

37  Geo.  III.  c.  78,  pilotage,  1018,  n. 

c.  136,  stamp — bills  of  exchange,  33?. 

38  Geo.  ni.  c.  87,  s.  1,  4,  5,  absence  of  executor  beyond  sea,  789. 

8.  6,  infant  executor,  788. 

39  k  40  Geo.  III.  c.  42,  bill  of  exchange— Good  Friday,  371. 

42  Geo.  ill.  c.  85,  s.  6,  protection  of  persons  holding  public  employment,  29,  922. 

c.  38,  drugs  used  by  brewers,  62. 

43  Geo.  III.  c.  46,  8.  4,  action  on  judgment— costs,  617. 

c.  67,  conToy,  1006. 

c.  127,  s.  6,  stamp — ^bills  of  exchange,  334. 

c.  141,  protection  of  J.  P.,  928. 

c.  162,  pilotage,  1018  n. 

c.  160,  prize  act,  964. 

47  Geo.  III.  sess.  2,  c.  70,  pilotage,  1018  n. 

48  Geo.  III.  c.  65,  duty  on  game  certificate,  912. 

0.  104,  pilotage,  1018  n. 

49  Geo.  III.  c.  118,  bribery,  635. 

c.  126,  sale  of  office,  673. 

61  Geo.  m.  c.  87,  drugs  used  by  brewers,  62. 

62  Geo.  III.  c.  87,  pilotage,  1018  n. 

c.  93,  game  certificate,  912  n.,  913. 

c.  144,  s.  1,  2,  bankruptcy  of  members  of  parliament,  226. 

63  Gko.  ni.  c.  127,  s.  4,  summary  method  for  recorering  tithes  under  lOZ.,  1294. 

s.  5,  tithes,  limitation  of  action,  1313. 
65  Geo.  III.  c.  68,  highway,  Ac,  repealed,  1350. 

c.  184,  stamp  duties— bills  of  exchange,  332. 

insurance,  1040. 
s.  37,  administering  without  probate,  783. 
c.  192,  copyhold — surrender  to  the  use  of  will,  878. 
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55  Geo.  in.  c  194,  apothecary,  quaUfication,  124. 

56  Geo.  m.  c  68,  s.  11,  gold  coin,  where  legal  tender,  160. 

57  Geo.  III.  c.  52,  deserted  premises,  701. 

c.  93,  8.  1,  charges,  &c.,  upon  distresses  for  rent^  not  exceeding  202.,  684. 

s.  6,  persons  making  distresses  mast  give  copjr  of  charges,  605. 
c.  99,  8.  3,  spiritual  persons  not  to  trade,  59  n. 

58  Geo.  m.  c.  30,  costs  in  inferior  courts,  39,  1269. 

c.  93,  bills  of  exchange  not  void  for  usury  without  notice,  344. 

59  Geo.  m.  c.  12,  s.  24,  parish  houses,  701. 

1  Geo.  lY.  c.  87,  more  speedy  recoyeiy  of  lands  unlawfully  held  over,  721. 

B.  2,  mesne  profits,  774 ;  s.  3,  sureties,  772. 
1^2  Geo.  lY.  c.  78,  acceptance  of  bills,  388. 

3  Geo.  lY.  c.  39,  8.  1, 4,  secret  warrants  of  attorney,  247. 

c  75,  marriage,  14. 

4  Geo.  lY.  c  17,  marriage,  15. 

c.  34,  master  and  servants,  1104. 

c.  76,   8.  2,  publication  of  banns,  16,  16. 

8.  3,  marriages  in  chapels,  16. 

8.  7,  notice  of  true  names,  ib. 

8.  9,  marriage  not  within  three  months  after  banns,  17. 

8.  16,  consent  as  to  marriage  of  party  under  twenty-one,  ib. 

8.  17,  where  father  or  guardian  is  non  compos,  ib. 

8. 19,  marriage  not  within  three  months  after  license,  ib. 

8.  22,  marriage  by  person  not  in  holy  orders,  or  without  banns  or 
license,  18. 

8.  23,  infant — false  swearing,  ib, 

8.  28,  witnesses,  ib, 

8.  30,  royal  family,  19. 

8.  31,  QusJcers, — Jews,  ib, 
c.83,  8. 1,  fiictor, — consignee — ^lien,  827. 

8.  2,  consignee — ^pledge,  ib, 

8.  3,  bankruptcy  of  factor,  ib, 
c.  91,  8.  1,  marriages  abroad,  22. 
6  Geo.  lY.  c.  114,  removing  disability  of  corporations  and  partnerships  to  underwrite 

policies  on  ships,  957. 
6  Geo.  lY.  c.  16,  bankrupt,  191. 

8.  1,  repealing  clause,  190,  1. 

8.  2,  who  may  be  bankrupts,  196. 

8.  3,  4,  5,  6,  8,  acts  of  bankruptcy,  198,  214,  217,  and  n. 

8.  7,  concerted  declaration,  194. 

8.  8,  paying  money  to  persons  who  struck  the  docket,  217. 

8.  9,  10,  11,  traders  having  privilege  of  parliament,  226. 

8. 13,  fhiudulent  or  malicious  commission — ^power  to  assign  bond,  265. 

s.  16,  joint  commissions  against  partners  in  firm,  227. 

8.  17,  second  or  other  commission  against  other  member  of  firm,  ib. 

8. 18,  proceedings  where  petitioning  creditor's  debt  insufficient,  231. 

8.  19,  commission  valid  notwithstanding  act  of  bankruptcy  prior  to 
the  petitioning  creditor's  debt,  227,  8. 

8.  44,  limitation  of  time,  262. 

8.  50,  mutual  credit,  281. 

8.  51,  dividends  on  security  payable  after  bankruptcy,  269. 

8.  52,  54,  proof  by  sureties,  271. 

8.  56,  debts  payable  on  contingency,  269. 

8.  59,  creditor's  election,  278. 

8.  72,  reputed  owner,  232. 

8.  73,  fraudulent  conveyance  of  goods,  246. 

8.  74,  distress,  667. 

8.  75,  where  bankrupt  entitled  to  lease  or  agreement  for  lease,  258, 
496. 

8.  77,  powers  to  be  executed  by  assignees,  194. 

8.  81,  conveyance,  &c.,  two  months  before  commission,  247  n.,  248, 
259. 

8.  82,  protection  to  all  payments  without  notice,  249,  251,  2,  9. 

8.  83,  constfuctive  notice,  251. 

8.  84,  protection  to  deliveiy  of  goods  without  notice,  252. 
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4  Qeo.  rV,  c.  16|  8.  85,  notice  to  bodies  corporate,  262. 

8.  86,  no  purchase  impeached   unless  commission  sued  out  within 

twelve  months,  253. 
8.  8T,  titles  to  property  not  impeached  after  twelve  months,  ib. 
8.  90,  in  actions  no  proof  of  requisites  to  support  commission  neces- 
sary unless  notice  given,  283. 
8.  91,  ditto  in  suits  of  equity,  285. 
B.  92,  depositions  conclusive  in  actions  or  suits  for  debts  due  to  the 

bankrupt's  estate,  unless  he  dispute  the  commission,  ib, 
8.  93,  proviso  for  debtor  paying  money  into  court  before  the  time  for 

the  banlcrupt  disputing  the  commission  is  over,  ib. 
8.  94,  if  commission  afterwards  superseded,  debtor  discharged  from 

claims  of  bankrupt,  286. 
8.  98,  auction  duty,  182. 
8.  105,  assignee  becoming  bankrupt,  not  discharged  as  to  hi&  future 

eJDTects,  Ac,  277. 
8.  108,  creditor  having  security,  249,  253,  4. 
8.  Ill,  no  action  to  be  brought  for  dividend,  263. 
8.  121,  certificate,  discharge  of  bankrupt,  265. 
8. 126,  effect  of  certificate-— evidence— -discharge,  266. 
8.  127,  future  effects  liable  under  second  commission,  267,  8,  276. 
s.  130,  what  shall  deprive  bankrupt  of  benefit  of  certificate,  277. 
8.  131,  promise  in  writing  to  pay  debt  barred  by  certificate,  55,  276. 
8.  135,  act  to  extend  to  aliens,  denizens,  and  womeUf  195. 
c.  79,  assimilating  currency  in  United  Kingdom,  391. 
c.  92,  8.  1,  marriages  in  modem  chapels,  19. 

c.  94,  8.  1,  person  intrusted  with  goods  for  consignment — ^true  owner,  827. 
8.  2,  bill  of  lading,  dock  warrant,  Ac,  828. 
8.  3,  pledge,  without  notice,  ib. 
8.  4,  payment  in  usual  course  of  business,  829. 
8.  5,  pledge  fh)m  factor,  ib. 
8.  6,  bankruptcy  of  factor,  ib. 
c.  110,  shipping — certificate — repealed,  1224. 
c.  125,  pilotage,  1018  n. 

8.  53,  5,  liabilities  of  shipowners,  425. 
7  Oeo.  lY.  c.  46,  regulating  partnerships  of  bankers,  323. 

c.  57,  B.  32,  voluntary  assignment  by  insolvent,  208. 
8.  61,  new  contract  after  discharge  barred,  56. 
7  &  8  Gko.  lY.  c.  15,  8.  1,  notice  of  dishonour  of  bills  becoming  due  on  day  preceding 

Good  Friday,  &c.,  374. 
8.  2,  bills  becoming  due  on  day  of  fast  or  thanksgiving,  371,  4. 
8.  3,  Good  Friday,  Christmas  Day,  Ac,  as  Sunday,  371. 
c  17,  distress  for  land-tax  due,  685. 
c.  25,  simony,  581. 

c.  27,  repealing  1  Geo.  I.  c.  6,  1041  n. 
c.  29,  s.  57,  restitution  of  goods  obtained  by  fhiud  and  felony,  1374. 

8.  76,  Jersey  not  part  of  the  United  Kingdom,  62. 
c.  31,  riots — remedy  against  hundred,  I04I  n. 
c  37,  penalty  for  giving  cockades,  642. 
9  Geo.  IV.  c.  13,  fire  insurance  stamp,  1040. 

c.  14,  8.  1,  limitations — promise  in  writing,  55,  146. 

8.  5,  infant — promise  in  writing  after  full  Age,  55,  130. 
8.  6,  representation  as  to  credit  must  be  in  writing,  660. 
8.  7,  extension  of  statute  of  frauds,  180,  864. 
c.  15,  variance — amendment,  542. 
c.  17,  repeal  of  test,  1166. 
c.  31,  8.  27,  certificate  by  J.  P. — assault,  28. 
c.  49,  s.  15,  bankers'  draft,  333. 
c  69,  destruction  of  game  by  night,  910. 
c  86,  pilotage,  1019  n. 
c.  94,  simony,  581. 

10  Geo.  IV.  c  7,  s.  14,  catholic  emancipation,  1166. 

11  Geo.  lY.  k  1  Will.  lY.  c  40,  executors  trustees  for  persons  entitled  to  residue,  785. 

c  47,  8.  1,  p.  464. 

8.  2  and  3,  liability  of  devisee  on  bond  of  ancestor  where 
heir  is  bound,  464,  613. 
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:  1  Geo.  IV.  k  I  Win.  lY.  e.  47,  s.  6,  liabilitj  of  heir  after  alienation,  612. 

8.  7,  riens  per  descent,  repUcationi  t^. 
8.  8,  liabilitj  of  devisee  after  alienation,  614. 
8.  9,  trader's  estates  assets   in  equity  where   heir  is 

bound,  ib. 
8.  11,  conTeyance  by  infant  heirs,  ib. 
8.  12,  conveyance  by  persons  having  limited  interests,  ib. 
c.  68,  for  the  protection  of  carriers  by  landj  420. 

8.  1,  mail  contractors,  &c.,  not  liable  for  loss  of  certain 

goods  above  lOl.  unless  value  declared,  421. 
8.  2,  increased  rate  of  charge,  ib. 
8.  3,  carriers  to  give  receipts,  ib. 
8.  4,  liability  not  limited  by  notice,  ib, 
8.  5,  every  office  deemed  a  receiving-house,  422. 
8.  6,  not  to  affect  special  contracts,  ib. 
8.  7,  recovery  of  extra  charges,  ib, 
8.  8,  not  to  protect  felonious  acts,  ib. 
8.  9,  actual  value  must  be  proved,  ib. 
8.  10,  money  may  be  paid  into  court,  ib. 
c.  70,  8.  36,  37,  service  of  declaration  in  ejectment,  727. 
1  Will.  IT.  c.  7,  8.  7,  judgment  on  cognovit  not  within  bankrupt  act,  256. 

c.  21,  8.  2,  extending  provisions  of  9  Ann.  c.  20,  to  all  other  writs  of  man- 
damus, 1098. 
8.  4,  empowering  court  to  make  rules  and  orders,  ib. 
8.  6,  proceedings  not  to  abate  by  death,  4c.,  1 099. 
8.  6,  costs  to  be  in  discretion  of  the  court,  ib. 
1  &  2  Will.  IV.  c.  32,  game,  906. 

8.  2,  meaning  of  word  game,  ib. 

B.  3,  of  lulling  game  at  improper  seasons,  911. 

8.  4,  of  possession  of  game  after  expiration  of  season,  912. 

8.  6,  game  certificate  sufficient  qualification,  906. 

for  gamekeeper  beyond -manor,  911. 
8.  7,  under  existing  leases,  except  in  certain  cases,  landlord  shall 

have  game,  906. 
8.  8,  act  not  to  affect  existing  or  future  agreements  respecting 

game,  nor  any  rights  of  manor,  &c.,  ib, 
8.  9,  not  to  affect  king's  forest  rights,  ib. 
8.  10,  lords  of  manors  to  have  game  on  wastes,  ib, 
8.  11,  where  landlord  may  authorize  others  to  seU  game,  ib. 

8. 12,  where  occupier  liable  to  penalty  for  selling  game,  907. 

8. 13,  lords  of  manors  may  appoint  gamekeepers,  910. 
powers  of  gamekeepers,  ib. 

8. 14,  lords  of  manors  may  g^rant  deputations,  ib, 

8.  15,  regulations  respecting  g^amekeepers  in  Wales,  911. 
8.  16,  deputation  must  be  registered,  ib. 
8.  17,  certificated  persons  may  sell  game,  ib: 
8.  23,  penalty  for  killing  game  without  certificate,  907. 
8.  30,  penalty  for  trespassing  on  lands  in  search  of  game  in  day- 
time, ib. 
c  56,  establishing  court  of  bankruptcy,  191. 

s.  12,  first  substituted  for  commission,  195  n. 

8.  19,  annulling  of  fiat,  288. 

8.  25,  6,  bankrupt's  personal  and  real  estate  vested  in  assignees, 

193,  264. 
8.  42,  concerted  fiat,  194. 
c.  58,  interpleader  act,  259  n.,  1098. 
2  k  3  Will.  IV.  c.  39,  s.  17,  declaration  of  employer  by  attorney,  173. 

c.  71,  8.  1,  shortening  time  of  prescription,  445. 

8.  2,  limitation  of  time,  as  to  enjoyment  of  ways  and  watercourses, 

1126,  7,  1352. 
s.  3,  limitation  of  time  as  to  enjoyment  of  lights,  1123. 
s.  4,  completion  of  period — interruption,  446,  1 1 23. 
8.  5,  general  allegation  of  right,  449,  1131,  1206,  1348,  1352. 
B.  6,  no  presumption  allowed  under  twenty  years,  446,  1127. 
8.  7,  time  of  disabilities  excluded,  446,  1127. 
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2  &  3  Win.  lY.  c.  71,  8. 8,  what  shall  be  ezclnded  in  computation  of  fortj  yean,  1124, 7. 

c.  98,  billB  of  exchange  pajable  at  particular  place,  381. 
•  c.  100,  8.  1,  shortening  time  required  in  claims  of  modns  decimandi,  ko.' 

1306. 
8.  2,  what  compositions  for  tithes  yalid,  1306. 
8.  4,  to  what  cases  this  act  extends,  ib, 
8.  5,  6,  time  ezclnded  in  computation,  1307. 
8.  7,  what  allegation  necessaiy  in  actions,  ib, 
8.  8,  no  presumption  allowed,  ib. 
c.  114,  8.  1,  records  of  former  commissions  removed  into  court  of  bank- 
ruptcjr,  286. 
8.  4,  5,  8,  fiats  to  be  entered  of  record,  ib. 
8.  9,  proceedings  in  bankruptcy  eyidence,  t5. 

3  Ic  4  Will.  lY.  c  14,  8.  28,  executors  of  ofKcers  of  savings'  banks,  794  n. 

c.  23,  8.  5,  insurances  on  fkrming  stock  exempted  from  stamp,  1040  n. 
c.  27,  8.  2,  entry  or  distress  to  be  made  within  twenty  years  after  right 
accrued,  679,  742,  3,  1313. 
8.  8,  when  right  of  entiy  shall  be  deemed  to  have  first  accrued, 

743. 
8.  4,  6,  in  respect  of  interest  in  reversion  or  remainder,  745. 
8.  6,  how  administrator  may  claim,  t6. 
8.  7,  tenant  at  will,  ib. 
8.  8,  tenant  from  year  to  year,  746. 
8.  9,  right  of  entry,  where  rents  of  20«.  or  upwards,  reserved  by 

lease  or  writing,  have  been  wrongfully  received,  ib. 
8.  10,  constructive  possession  by  entry  laken  away,  ib. 
8.  11,  eJQFiBct  of  continual  claim  destroyed,  ib. 
8.  12,  possession  of  one  parcener,  Ac,  not  possession  of  others,  ib. 

8. 13,  possession  of  younger  brother  not  possession  of  heir,  747. 
8.  14,  acknowledgment  in  writing  equivalent  to  possession,  ib. 
B.  16,  saving  clause  as  to  disabilities,  t6. 

8.  17,  limitation  of  saving  clause,  ib, 

8. 18,  farther  limitation,  748. 

8.  19,  places  not  to  be  deemed  beyond  seas,  ib, 

8.  20,  other  estate  in  same  land,  &. 

8.  21,  where  tenant  in  tail  barred  remainder-man  also,  ib. 

8.  22,  possession  adverse  to  tenant  in  tail  runs  against  remainder- 
man, 749. 

8.  23,  possession  under  assurance  by  tenant  in  tail,  ib. 

8.  28,  mortgagors,  when  barred,  •6. 

8.  29,  spiritual  corporations,  limitation  as  to  right  of  entry,  kcj 
760. 

8.  34,  right  to  the  land,  when  extinguished,  761. 

8.  36,  effect  of  receipt  of  rent,  ib. 

8.  36,  abolition  of  real  actions,  692  n. 

6.  89,  no  descent,  discontinuance,  or  warranty  to  bar  right  of  entry, 
738. 

8.  42,  limitation  of  actions  for  arrears  of  rent,  638,  628. 
and  of  distresses,  679. 

8.  43,  tithes,  limitation,  1313. 
c.  42,  s.  1,  empowering  judges  to  make  new  rules,  166,  929, 1334. 

8.  2,  trespass  may  be  maintained  by  and  against  executors  for  in- 
juries done  to  property  in  lifetime  of  the  person  deceased, 
800,  806. 

8.  3,  limitation  of  actions  of  debt,  and  of  covenant,  and  actions  for 
penalties,  71  n.,  638,  587,  8,  622,  628. 

8.  4,  provision  in  fiivour  of  infants,  Ac,  622. 

8.  7,  what  is  beyond  the  seas,  162,  3. 

8.  8,  plea  in  abatement  must  state  residence  of  defendaiUf  121, 462, 
665,  1148. 

8.  9,  plaintiff  may  reply,  discharge  by  bankruptcy,  &c.,  482,  ]  148. 

8.  13,  wager  of  law  abolished,  68,  805. 

8. 14,  debt  on  simple  contract  against  executor,  806. 

s.  16,  writ  of  inquiry  under  stat.  8^9  Will.  III.  c.  11,  may  be 
executed  before  sheriff,  607  n. 
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3  A  4  Will.  IV.  OS  42,  8.  17,  detiBae  triable  before  sheriff;  664. 

8.  21,  payment  of  monej  into  coort,  12,  31,  140,  546,  929,  1052, 

1071,  1116,  1266. 
8.  22,  local  action  now  triable  in  any  county,  517,  618  n.,  1198, 

1325,  1332. 
8.  23,  farther  amendments  allowed  at  nisi  prins,  543. 
8.  24,  immaterial  yariaace,  how  corrected,  544. 
8.  28,  allowance  of  interest,  185,  398. 

8.  29,  on  policies  of  assurance,  1028, 1352. 

in  trespass,  1352. 
in  trover,  1396. 
8.  31,  liability  of  executors  to  costs,  817. 
8.  32,  costs  on  acquittal  and  non  pros,  40. 
8.  37,  8,  executors  may  distrain  for  arrears  of  rent,  675. 
c.  50,  repealing  former  acts  relating  to  shipping,  1224. 
G.  53,  8.  102,  customs — seizure-^costs,  1373. 
8.  107,  cufltoms-^officers—- assault,  30. 
c  54,  8. 12,  no  ship  admitted  to  be  British  unless  registered  and  navi- 
gated as  such — crew — master,  95, 1224. 
€•  56,  ship  registry  act,  1224. 

8.  2,  shipping :  certificate,  requisites  of^  1229. 
8.  5,  what  ships  are  entitled  to  become  registered,  1226. 
8.  7,  8,  9,  loss  of  privileges,  1227. 
8.  10,  at  what  place  ships  shall  be  registered,  1229. 
8.  11,  to  what  ports  ships  shall  be  deemed  to  belong,  t5. 
8. 11,  26,  28,  38,  39,  when  and  how  registry  de  novo  is  to  be  made, 
and  when  a  temporary  certificate  or  license  may  be  granted, 
1237. 
8.  12,  no  foreign««  to  be  owners  unless  members  of  British  fhctoiy, 

ftc,  1228. 
8. 13, 14,  to  obtain  registry,  what  is  required  on  the  part  of  the 

owners ;  declaration  required,  1230. 
8.  20,  bond,  ib, 

8.  21,  change  of  master,  1239. 
8.  25,  true  account  of  ship,  1232. 
8.  27,  penalty  for  detention  of  certificate,  1240. 
8.  30,  at  what  place  ships  shall  be  registered,  1229. 
8.  31,  34,  35,  36,  37,  41,  42,  43,  transfer  of  property  in  ships,  regUr 

lations  concerning,  1232-1237. 
8.  32,  into  how  many  parts  property  in  ships  is  to  be  divided,  1228. 
8.  33,  only  32  persons  to  be  owners  at  one  time,  ib. 
8.  40,  evidence  of  affidavits  and  books  <^  registry— copies  made 

evidence,  1241. 
B.  43,  mortgage  of  ship  duly  registered  not  affected  by  bankruptcy 
mortgagor,  232. 
e.  74,  abolition  of  fines  and  recoveries,  705  n.,  738. 
8.  56,  bankrupt's  estate  tail,  194 

B.  67,  assignees  of  bankrupt  empowered  to  recover  rents,  ftc,  t5. 
c.  98,  8.  2,  exclusive  privileges  of  Bank  of  England,  322. 
8.  6,  bank  notes  legal  tender,  160. 

8.  7,  three  months'  bills  exempt  from  usury  laws,  343, 582  n« 
e.  104,  fireehold  and  eopyhold  estates,  assets,  610,  799. 
c.  106, 8.  2 — 12,  descent:  rules  of  inheritance,  751,  2. 
8.  3,  devise  to  heir,  611,  751. 
4  ft  5  Will.  rV.  c  22,  8.  1,  2,  8,  apportionment  of  rents,  &c.,  626,  7,  801  n.,  1321. 

c.  83,  Uthes-^amending  2  kS  Will.  lY.  c.  100 ;  1305. 
e.  89,  amending  3  ft  4  Will.  lY.  c.  54,  navigation  act,  95,  1224. 
6  ft  6  Will.  FY.  c  19,  repealed,  except  as  to  the  register-office  of  merchant  seamen,  1242. 

e.  29,  8.  23,  24,  subdivision  court  in  bankruptcy,  191. 

8.  25,  court  of  review,  and  subdivision  court,  courts  of  record, 
191,  921. 
€.  41,  notes,Hl»ills,  or  mortgages  for  gaming,  usurious,  fto.,  conridera* 
tions,  not  void,  but  deemed  to  have  been  made  for  illegal  con- 
sideration, 342,  572,  582  n.,  1413. 
e.  50,  highway  act,  1350. 


IxXZVi  TABLB  OF  STATUTB8  CITBD. 

5  &  6  WilL  ly.  c.  66,  for  regalating  tonna^  of  ships,  1224  n* 

c  59,  B.  4,  5,  feeding  impoaDded  cattle,  682. 
c.  69,  B.  6,  parish  lands,  g^ardlaos,  702. 

B.  7,  8,  guardians  incorporated,  701. 
c.  74,  s.  2,  tithes — Quakers,  1294. 
c.  75,  tithes — ^turnips,  1315. 
c.  76,  mnnicipal  corporation  act. 

8.  1,  charters,  Ac,  inconsistent  with  act  repealed,  1079  n.,  1170. 

8.  13,  qualification  of  burgesses,  1171. 

8.  14,  ezcluslTe  trading  in  boroughs  abolished,  567  n.,  1177. 

8.  35,  inspection  of  papers,  1177. 

8.  49,  election  of  mayor,  1079  n. 

8.  52,  disqualification  of  corporate  officers,  1172. 

8.  69,  notice  of  meetings — quorum  of  council,  1174  n. 

8.  90,  council  to  make  bj-laws,  1173. 
c.  83,  s.  3,  costs  in  action  for  infringing  patents,  39. 

6  A  7  Will.  lY.c.  58,  s.  1,  acceptance  of  bills  for  honour,  381. 

c.  71,  for  the  commutation  of  tithes  In  England  and  Wales,  1318,  9, 

1320,  1. 
c.  76,  8.  6,  declaration  to  be  made  bj  publisher  of  a  newspaper,  1058. 

8.  8,  certified  copies  of  declaration,  eyidence,  1059. 
c  85,  marriage  act,  amended  by  7  Will.  17.  k  1  Vict.  c.  22,  p.  19. 

8.  1,  licenses  of  archbishop,  &c.,  20. 

8.  2,  Quakers  and  Jews,  »6. 

8.  4,  notice  to  registrar,  19. 

8.  6,  notice  read  before  guardians,  ib^ 

8.  7,  certificate  of  notice,  20. 

8.  10,  consent  required,  tb, 

8. 11,  license  of  registrar,  ib. 

8.  12,  what  acts  required  before  license,  t6. 

8.  14,  twenty-one  days  after  notice,  ib, 

8.  20,  ceremonies  required,  ib. 

8.  26,  marriages  in  chapels,  16  n. 

8.  43,  fraudulent  marriage,  20. 
c.  86,  registration  of  marriages,  20,  762. 

c.  105,  mayor  to  continue  in  office  till  successor  has  accepted  the  office, 
1079  n. 

7  WilL  lY.  k  1  Vict.  c.  22,  amending  marriage  and  register  acts,  20. 

8.  24,  notice  of  marriage  suspended  in  registrar's  office,  19. 
8.  39,  34,  marriages  in  chapels,  16  n. 
8.  36,  effect  of  notice,  19. 
c.  26,  wills. 

8.  1,  definitions,  895. 

'8.  2,  repealing  clause,  896. 

8.  3,  all  property  now  disposable,  ib, 

8.  4,  stamps,  fines,  Ac,  payable  as  before,  897. 

8.  5,  entry  of  wills  on  court  rolls,  fines  to  lord,  ib, 

8.  6,  estates  pur  autre  vie,  when  assets  by  descent,  801 . 

8.  7,  testator  must  be  twenty-one,  897. 

8.  8,  wills  of  married  women,  ib, 

8.  9,  how  wills  must  be  executed,  ib. 

s.  10,  appointments  by  will  in  exercise  of  power,  898. 

8.  11,  soldiers  and  seamen's  wills  excepted,  ib. 

8.  12,  provisions' in  11  Geo.  IV.  k  1  Will.  lY.  c.  20,  as  to 

seamen  not  affected,  ib, 
8.  13,  publication  not  required,  ib. 
8. 14,  attesting  witness,  ib. 
8.  16,  gifts  to  attesting  witness  void,  ib. 
8.  16,  creditor  attesting,  good  witness,  899. 
8. 17,  so  executor,  ib, 

8.  18,  will  revoked  by  marriage,  with  exception,  ib, 
8.  19,  not  revoked  by  presumption,  ib, 
8.  20,  not  revoked  but  by  other  will  or  destroyed,  »6. 
8.  21,  alterations  of  no  effect,  ib. 
8.  22,  revoked  will  not  be  revived,  without  re»execution,  900. 
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T  Will*  IV.  ft  1  Vict,  c  26,  s.  23,  operation  of  will  not  be  prerented  by  aabsequent  eon- 

vej&nce,  900. 
8.  24,  will  speaks  from  death,  ib, 

8.  25,  residaaiy  devise  inclades  lapsed  and  yold  devises,  ib. 
8.  26,  general  devise  includes  copyhold  and  leasehold  as  well 

as  freehold,  ib, 
8.  27,  general  devise  and  bequest  includes  estate  over  which 

testator  has  general  power  of  appointment,  901. 
8.  28,  devise  without  words  of  limitation  passes  fee,  ib. 
8.  ii9,  words  ^'  die  without  issue"  mean  without  issue  living 

at  the  death,  ib. 
8.  30,  where  devise  of  real  estate  to  trustee  or  executor  passes 

fee  simple,  ib. 
8.  31,  how  unlimited  devise  to  trustees  shall  operate,  ib. 
8.  32,  where  devises  of  estate  tail  do  not  lapse,  ib. 
8.  33,  where  gifts  to  children  leaving  issue  shall  not  lapse,  ib. 
8.  34,  act  does  not  extend  to  wills  made  before  Ist  January, 

1838,  902. 
8.  35,  nor  to  Scotland,  ib. 
e.  28,  declaratory  law  for  protection  of  mortgagees,  750. 
c.  33,  po8t.office,  433. 
c.  69,  amending  Uthe  commutation  act,  6  ft  7  Will.  lY.  c.  71, 1320. 

8.  8,  mode  of  assessment,  ib. 
c.  69,  8.  10,  agreements  in  lieu  of  composition,  1320. 
c.  73,  empowering  queen  to  confer  certain  powers  on  trading  com- 
panies, 1139. 
c.  76,  8.  1,  election  not  void  for  want  of  title  in  presiding  oiEcer. 
1165. 
B.  23,  quo  warranto  to  be  brought  within  twelve  months, 

1167,  1178  n. 
6.  26,  corporation  not  dissolved  by  non-election  of  mayor, 

ftc,  1170. 
s.  26,  powers  of  stat.  11  Qeo.  IV.  c.  4,  extended  to  elections 

under  5  ft  6  Will.  IV.  c.  76 ;  1080  n. 
8.  49,  grant  of  charters,  1171  n. 
c.  80,  bills  of  exchangee  payable  at  or  within  twelve  months  ex-  ' 

empted  from  usury  laws,  343,  582  n. 
e.  89,  amended  laws  relating  to  burning  or  destroying  buildings 
and  ships,  1241. 

1  Jt  2  Vict.  c.  10,  contracts  by  associations  having  spiritual  persons  members,  59  n. 

329. 
c.  64,  merger  of  tithes,  1320. 
c.  74,  recovery  of  tenements  under  20^  rent,  702. 

c.  96,  members  of  banking  co-partnerships,  actions  by  and  against,  1161. 
c.  100,  continuing  power  to  judges  to  make  rules,  ftc,  106. 
c.  110,8.  1,  abolition  of  arrest  on  mesne  process,  603. 

8.  3,  arrest  of  defendant  about  to  quit  England,  ib. 

8.  8,  creditor  filing  affidavit  of  debt,  act  of  bankruptcy,  218. 

8.  9,  warrant  of  attorney  to  confess  judgment  must  be  attested  by  an 
attorney,  247  n. 

8. 11,  judgment— execution  of  all  lands,  copyholds,  ftc,  214. 

8.  19,  memorandum  of  judgment,  794  n. 

e.  39,  filing  petition  in  insolvent  court,  act  of  bankruptcy,  220. 

8.  80,  discharge  of  insolvent  from  annuities,  547. 

8.  91,  new  contract  after  discharge  of  insolvent  barred,  56. 

2  ft  3  Viet.  c.  11,  8.  1,  closing  dockets  of  judgment,  794  n. 

8.  2  ft  4,  entering  judgments,  ib. 

8.  12,  convejrances  by  bankrupt  valid  notwithstanding  prior  act  of 

bankruptcy,  if  without  notice,  249. 
8.  13,  purchase  from  bankrupt  not  to  be  impeached,  unless  commis- 
sion within  twelve  months,  249,  253. 
c.  29,  contracts,  dealings,  ftc,  with  bankrupt  valid  notwithstanding  prior 

act  of  bankruptcy,  if  without  notice,  250. 
c.  35,  8.  3,  game  certificates,  914. 

B.  4,  Ucenses  to  deal  in  game,  ib. 
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2^3  Vict  c  37j  bills  of  exchange  payable  within  twelve  months^  and  other  loaa» 

exempted  from  usury  laws,  343,  582  n. 
c.  45,  amending  5  &  6  Will.  lY.  c.  60 ;  1350. 
o.  60,  extending  11  Geo.  lY.  k  1  Will.  c.  47;  612,  4. 
c.  62,  merger  of  tithes,  1320. 

3  &  4  Yict.  c.  5,  repefSing  13  Qw>,  II.  c.  19,  hors^racing,  94,  1417. 

c.  15,  tithes,  1320. 

c.  24,  frivolons  actions— costs  where  damages  less  than  40<.,  25,  38,  39, 

936,  1060,  1269,  1353,  1396. 
c.  47,  partial  repeal  of  9  Ann.  c.  20;  1096. 
c.  66,  East  India  ships,  1224  n. 
c.  68,  pilots,  1019  n. 

c.  72,  s.  1,  certificate  of  marriage  oat  of  district,  20. 
c.  82,  amending  1^2  Vict.  c.  110,  judgments,  794  n. 
c.  92,  s.  1,  2,  4,  6,  20,  non-parochial  registers,  eridence,  13. ' 

4  ft  5  Yict.  c.  14,  spiritual  persons  partners  in  joint-stock  companies,  59  n.,  329. 

c  36,  tithes,  1294. 

c.  51,  amending  5  ft  6  Will.  lY.  c.  50;  1350. 

c.  57,  bribery,  evidence  of  agency,  642. 

5  ft  6  Yict  c.  7,  explaining  stat  20  Qeo.  II.  c.  19 ;  1104  (z). 

c.  18,  amending  stat  5  ft  6  Will.  lY.  c.  69 ;  702. 
c.  39,  pledges  by  fiftctors,  819. 

s.  1,  hontLfide  advances  made  to  factors  vaMd,  831. 

s.  2  ft  3,  bondfidt  deposits  in  exchange  protested,  832. 

s.  4,  meaning  of  terms  "  document  of  title,"  "  intrusted,"  fte.  832, 3. 

s.  5,  agent's  civil  responsibility  not  diminished,  833. 
c.  54,  s.  2,  confirming  parochial  agreements  for  rent-charges,  1319. 

s.  6,  power  to  exchange  lands  for  tithes,  1321. 

s.  7,  power  to  confirm  old  agreements  giving  lands,  ftc,  for  tithes,  «&. 

s.  11,  fixing  half-yearly  days  of  payment  of  rent-charge,  1320. 

s.  14,  power  to  alter  apportionment,  1321. 

8. 18,  avowry  in  replevin  on  distress  for  rent-charge,  payable  under 
the  tithe  commutation  act,  1209. 
c.  97,  s.  1,  repealing  clauses  of  local  and  personal  acts,  giving  double  or 
treble  costs,  922  n. 

B.  2,  repealing  clauses  of  public  acts,  giving  double  or  treble  costs, 
922  n.,  1208. 

s.  4,  notice  of  action  must  be  given  one  calendar  month  at  least, 
98  n.,  923  n. 
€.  98,  8.  31,  action  on  the  case,  for  escape,  628. 

c.  104,  municipal  corporations  amendment  act,  1079  n.,  1162  n.,  1170  n. 
c.  107,  passengers  in  merchant  vessels,  1241. 

c.  116,  relief  of  insolvent  debtors,  195  n.  *       . 

c.  122,  s.  3,  chancellor  may  dispense  with  the  petitioning  creditor's  bond, 
265. 

s.  7,  limitation  of  liability  through  act  of  bankruptcy,  198,  249. 

B.  8,  concerted  acts  of  bankruptcy,  194,  209. 
.   s.  9,  petitioning  creditor's  debt,  227. 

8. 10,  who  are  traders  within  bankrupt  laws,  197. 

s.  11,  creditor  filing  affidavit  of  debt,  218. 

s.  13,  debtor  not  attending  summons,  219. 

B.  14,  signing  an  admission  of  demand,  t6. 

B.  15,  admitting  part  of  demand,  and  not  paying,  ftc,  t5. 

B.  16,  refiisal  to  sign  demand,  what,  220. 

B.  17,  attested  admission  of  debt,  made  out  of  court,  t6. 

s.  20,  not  paying,  ftc,  judgment  debt,  act  of  bankruptcy,  t5. 

s.  21,  disobeying  order  of  court  of  equity,  ftc,  for  payment  of  money, 
act  of  bankruptcy,  221. 

s.  22,  filing  declaration  of  insolvency,  an  act  of  bankruptcy,  217. 

8.  23,  notice  to  the  bankrupt  before  advertisement,  192. 

s.  24,  bankrupt  not  commencing  action  after  notice,  tft. 

s.  26,  actions  by  assignees  of  bankrupt,  255. 

s.  30,  power  of  commissioners  to  break  open  houses,  ftc,  1344. 

8.  31,  actions  by  assignees  against  a  partner,  262. 

8.  37,  effect  of  certificate,  265,  6,  8. 
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6  ic  e  Vict,  c  122,  8. 38,  Certificate  void,  when,  277.  .    . 

8.  39,  certificate  need  not  be  signed  bj  creditors,  266,  277. 
8.  42,  bankrupt  pleading  certificate,  266. 

8.  43,  promise  subseqnent  to  sning  ont  fiat  must  be  in  writing,  276. 
8.  64,  court  of  review  formed  by  one  judge,  191  (a). 
8.  66,  power  of  a  commissioner  of  the  conrt  of  bankruptcy,  921. 
8.  67,  petitioning  creditor's  affidavit,  265. 
6  J^  7  Vict,  c  30,  punishment  of  releasing  impounded  cattle,  686. 

c.  45,  bills  of  exchange  having  less  than  twelve  months  to  run  exempt  from 

the  usury  laws,  344,  582  n. 
c.  66,  secret  warrants  of  attorney,  247. 
c.  67,  s.  1,  of  demurrer  to  the  return  to  a  mandamus,  1092  n.,  1099. 

8.  2,  of  the  writ  of  error  upon  judgment  on  demurrer  to  the  return, 

1099. 
8.  3,  no  suit  to  be  instituted  for  anything  done  in  pursuance  of  any 
peremptory  writ  of  mandamus,  1100. 
c.  73,  attorneys,  165. 

8.  1,  repealing  former  acts,  166,  230. 
8.  2,  qualification  of  attorney,  166. 
8. 15,  16, 17,  18,  admission  of  attorneys,  165  n. 
8.  22,  23,  26,  attorney's  certificate,  165  n.,  166. 
8.  27,  signing  the  roll,  166. 
8.  37,  38,  attorney's  bills,  167,  8,  9,  170. 
8.  39,  biUs  chargeable  on  executors,  170. 
8.  40,  41,  43,  of  referring  bills,  171. 
c.  85,  evidence,  397,  450,  1,  883  n. 
c.  89,  amending  municipal  corporations  act,  1079  n.,  1162  n.,  1170,  n. 

8. 1,  election  of  mayor  not  to  be  void  through  any  defect  in  his  election 

to  office  of  alderman,  &e.,  1167,  8. 
8.  4,  as  to  proceedings  now  pending  in  Queen's  Bench,  1168. 
8.  5,  for  expediting  proceedings  in  mandamus  by  quo  warranto  as  to 
corporate  officers  in  boroughs,  1078,  1089  n.,  1168,  1178,  n. 
c  96,  8.  1,  libel*  apology  given  in  evidence  in  mitigation  of  damages,  1054, 
1266. 
8.  2,  payment  of  money  into  court  in  Ubel,  1052,  3. 
8.  4,  5,  6,  indictment  for  libels,  1061. 
8.  6,  effect  of  plea  of  not  guilty,  1054. 
*i  St  S  Vict.  c.    3,  suspending  actions  for  penalties  for  gaming,  1417. 
c  21,  marine  insurances,  stamp  duties  on,  334,  953  n. 
c.  29,  night  poaching  act,  910. 
c  32,  tender  of  Bank  of  England  notes,  160. 

8.  7,  notes  of  the  Bank  of  England  free  from  stamp  duty,  333. 
8.  27,  privileges  of  Bank  of  England,  322. 
8.  10,  11,  who  may  issue  bank  notes,  ib. 
8. 12,  banker  ceasing  to  issue  bank  notes,  323. 

8.  26,  banking  company  may  issue  bills  not  payable  to  bearer  on  de- 
mand, ib. 
c.  56,  marriages  in  district  churches,  19. 
c.  58,  suspending  actions  for  penalties  for  gaming,  1417. 
c.  70,  for  facilitating  arrangements  between  debtors  and  creditors,  195  n. 
c.  76,  transfer  of  property,  845. 

8.  3,  assignment,  &c.,  of  lands  must  be  by  deed,  494  n.,  506. 
8.  4,  lease  or  surrender  in  writing  must  be  by  deed,  624,  768, 1398  n. 
8.  6,  effect  of  words  "grant,"  "  exchange,"  in  a  deed,  477. 
8. 12,  merger  of  reversion,  effect  of,  505. 
c  81,  marriages  in  Ireland,  23. 
c.  96,  amending  rnsolvent  debtors'  act,  6  k6  Vict.  c.  116 ;  196  n. 

8. 18,  distress  for  rent  after  petition  filed  for  protection  frt)m  process, 

available  for  one  year's  rent  only,  668. 
8.  41,  abjudication  of  banlcruptcy  on  petition  to  lord  chancellor  after 

filing  declaration  of  insolvency,  217. 
8.  69,  party  making  distress  under,  not  to  be  deemed  a  trespasser,  when, 
687,  688. 
c.  110,  joint-stock  companies  act,  1139. 

B.  45,  power  of  joint-stock  companies  to  draw  bills,  323. 


Xo  TABLE  OF  STATUTES  CITED, 

t  li  8  Yifi^  c  111,  baDkruptcj  of  joint-stock  companies,  221,  1139. 

B.  2,  bankruptcy  of  company  not  bankruptcy  of  individual  member, 
222. 

8.  4,  5,  6,  7,  acts  of  bankruptcy,  222,  3,  4. 

B.  8,  9,  10,  actions  by  and  against  bankrupt  companies,  224,  6,  255. 

B.  11,  bankrupt  law  to  extend  to  companies,  225. 
c,  112,  merchant  seamen's  wages,  1242. 

B.  2,  contract  with  seamen  for  wages — register-ticket,  kc.,  ib, 

0.  3,  form  of  the  agreement,  1243. 

B.  4,  penalties  for  transgressing  rules,  ib. 

B.  5,  seaman's  lien  upon  the  ship,  not  taken  away,  ib, 

B.  6,  penalties  for  deserting,  &c.,  i5. 

6.  7,  penalty  for  absenting,  quitting  the  ship,  Ac,  1244. 

B.  8,  how  forfeiture  to  be  ascertained,  ib, 

B.  9,  forfeiture  for  desertion,  ib. 

B.  10,  as  to  debts  and  effects  of  seamen  incurred  after  signing  the  agree- 
ment, ib, 

B.  11,  copy  of  the  agreement  to  be  evidence,  time  when  wages  are  to  be 
paid,  1243. 

B.  13,  penalty  for  master  not  giving  seamen  their  register-ticketB,  Ac, 
1244. 

8.  14,  made  of  obtaining  immediate  payment  of  wages,  1245. 

s.  15,  seaman's  remedy  before  a  J.  P.  for  wages  up  to  20Z.,  1243,  1250. 

8. 16,  master's  remedy  in  caSe  of  bankruptcy  of  owner,  1243. 

8.  17,  crew  to  be  sent  home  when  ship  sold  at  a  foreign  port,  1245. 

B.  19,  register-office  to  be  continued,  t6. 

8.  20,  who  are  to  procure  register-tickets,  ib, 

8.  31,  as  to  disposal  of  effects  of  seamen  dying  abroad,  ib, 

s.  37,  master  must  have  apprentices  on  board,  t6. 

8.  46,  47,  49,  as  to  discharge  of  any  of  the  crew  abroad,  ib, 

8.  50,  entering  into  the  royal  navy,  not  a  desertion,  1244. 

8.  54,  shipping  seamen  at  foreign  port,  1245. 

8.  61,  act  not  to  extend  to  colonial  vessels,  when,  ib, 

B.  62,  mode  of  recovering  penalties'imposed  by  the  act,  ib. 
c.  113,  joint-stock  banks'  regulation,  225,  1140, 1152. 


TABLE    OF    THE   NEW   RULES, 
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REFERRED  TO  IN  THIS  WORK. 


1  Will.  lY.  1831,  Trinlly  Tenn,(a)  b.  6,  particalars  of  demand,  kc,  71,  167,  556. 

s.  11,  service  of  declaraUon  in  ejectment,  723. 
Schedole.    Fonns  of  declarations  on  bills,  notes,  Ac,  387. 

2  Win.  IV.  1832,  Hilary  Term.(6) 

Reg.  I.  B.  27,  bail-  in  ejectment,  amount  of  recognizance,  772. 
B.  28,  action  on  bail-bond,  where  brought,  600. 
s.  29,  signing  judgment  in  such  action,  603. 
fl.  76,  praecipe  for  writ  of  habere  facias  unnecessary,  771. 
8.  99,  compounding  penal  action  when  part  of  pexialty  goes  to  crown, 

631. 
8.  104,  costs  when  money  is  paid  into  court  in  actions  which  are  con- 
solidated, 991. 
Reg.  lY.  original  writ  not  to  be  repeated  in  declaration,  726. 
4  Will.  IV.  1834,  Hilary  Term.(e) 
Pleadings  in  general. 

Reg.  I.  s.  1,  title  of  declaration  and  pleadings,  162  n. 
8.  2,  plea  of  puis  darrein  continuance,  141,  811. 
B.  5,  several  counts,  or  pleas,  &c.,  when  allowed  or  not,  70, 106, 431, 445, 

633,  687,  804  n.,  1203,  1208,  1312,  1332,  1344, 1350, 1405. 
8.  7,  costs  of  several  counts,  or  pleas,  &c.,  when  not  established  upon  the 

trial,  1353. 
8.  8,  venue  not  to  be  stated  in  body  of  declaration,  1198. 
8.  21,  special  character  of  parties  not  in  issue,  unless  specially  denied, 
815. 
In  particular  actions. 
Reg.  I.  Assumpsit. 

«.  1,  effect  of  plea  of  non-assumpsit,  122,  1406. 
8.  2,  this  plea  inadmissible  in  action  on  bill  or  note,  391. 
Reg.  n.  Covenant  and  debt 

8.  1,  effect  of  plea  of  non  est  factum,  542,  560. 
8.  2,  plea  nil  debit  abolished,  48,  625  ;  but  tee  1312. 
8.  3,  effect  of  plea  of  never  indebted,  566. 
Reg.  HI.  Detinue— effect  of  plea  of  non  detinet,  665.    Sw  3f<uon  v.  FameU^ 

12  M.  A  W.  684 ;  and  Addenda,  p.  civ. 
Reg.  lY.  Case. 

8.  1,  effect  of  plea  of  «  Not  Guilty,"  433,  1052,  1132,  1265,  1380. 
8.  2,  all  matters  in  confession  and  avoidance  to  be  specially  pleaded, 
433,  1380. 


(a)  These  rules  will  be  found  in  2  B.  &  Ad.  783;  7  Bingh.  774;  5  Hoore  k  P.  813  ; 
1  Cr.  A  J.  468 ;  1  Tyr.  620. 

(6)  3  B.  ft  Ad.  374 ;  8  Bingh.  288 ;  1  M.  &  Sc.  415 ;  2  Gr.  k  J.  167 ;  2  Tyr.  341. 

(c)  5  B.  ft  Ad.  1;  3  Nev.  ft  M.  1 ;  10  Bingh.  463 ;  4  M.  ft  Scott,  131 ;  2  Cr.  ft  M.  1 ; 
4  Tyr.  ad  fin. 


Xeii  TABLE  OF  JSnSW  BULES. 

4  Will.  lY.  1834,  Hilary  Term-^Contmutd. 
Beg.  v.  Trespass. 

B.  1,  locus  in  qao,  how  designated  in  trespass,  qaare  claosnm  fregit, 

1333. 
s.  2 J  effect  of  plea  of  <<  Not  Gniltj"  in  such  action,  1335. 
8.  5,  plea  of  right  of  common  of  pasture,  449 
Same  Term.    Bnles  relating  to  practice. 

s.  1,  delivery  of  pleadings,  &c.,  subsequent  to  declaration,  737. 
8.  8,  plea  of  judgment  recovered  in  another  court  must  state  date,  Jkc, 
in  margin,  617. 
1  Tict  1837,  Hilary  Term.(rf) 

DeUvery  of  plea  in  ejectment,  731. 
1  Vict.  1837,  Trinity  Term.(e) 

General  issue,  "  by  statute,"  31,  929. 

plea  of  payment  of  money  into  court,  140. 
credit  given  in  particulars  of  demand,  71,  136,  390. 
payment  must  be  pleaded  in  bar,  136,  557. 
proceedings  after  payment  into  court,  141. 
staying  proceedings  in  actions  on  bills,  351,  390. 

3  Vict  1839,  Michaelmas  Term.(/) 

Quo  warranto,  1163. 

4  Vict  1840,  HUary  Term.(^) 

Ejectment,  730. 

(d)  7  A.  &  E.  972. 

\e)  4  Bingh.  N.  0.  816 ;  4  M.  it  W.  3 ;  3  N.  A  P.  381 ;  8  A.  &  E.  279. 

(/)  11  A.  &B.  2;3P.  &D.  1. 

Iff)  2}i.k  Gr.  239 ;  2  Scott's  N.  B.  430  ,•  1  Q.  B.  1 ;  4  P.  &  D.  522. 


TABLE   OF   ABBREVIATIONS. 


A.  &E.    . 

1 

Adolphas  and  ElUs's  Reports. 

Add.  B.  R.      . 

1 

Addams's  Ecclesiastical  Reports. 

Aleyne    . 

■ 

Aleyne's  Reports. 

AmbL 

> 

Ambler's  Reports. 

And. 

>        < 

Anderson's  Reports. 

Andr. 

Andrews's  Reports. 

^'if  "A?^"^^"  ^^' }        ^^^"*>  Jv  PaP«'  Book.(I) 

Aston'8  Ent    .        .        .        ABton's  Entries. 

Atk. 

Atkjns's  Reports. 

Bac.  Abr. 

Bacon's  Abridgment. 

B.  s  A.   • 

Bamewall  and  Alderson's  Reports. 

B.  ft  Ad. 

Bamewall  and  Adolphus's  Reports. 

B.  et  C    ■ 

Bamewall  and  GressweU's  Reports. 

— 

Battj 

Batty's  Irish  Reports. 

Beay. 

.        Beavan's  Reports. 

Beaw. 

Beawes's  Lex  Mercatoria. 

Bingh.     . 

Bingham's  Reports. 

Bingh.  N.  G. 

Bingham's  New  Gases. 

Bl.  Gomm. 

Blackstone's  Gommentaries. 

Bl.  H.      . 

Henry  Blackstone's  Reports. 

BL  R,      . 

Mr.  Justice  Blackstone's  Reports. 

BU. 

Bligh's  Reports  of  Gases  in  the  Hoose  of  Lordi. 

BU.  N.  S. 

Bligh's  New  Series. 

Bos.  k  Pal.      . 

Bosanquet  and  Puller's  Reports,  in  3  vols. 

Bos.  ft  Pal.  N. 

B.    ! 

Bosanquet  and  Puller's  New  Reports. 

B.  P.  B.  . 

Paper  Book  of  BuUer,  J.  (2) 

Bro.  Abr. 

Brooke's  Abridgment. 

Broderip 

Broderip's  Reports. 

Brod.  ft  Bingh. 

Broderip  and  Bingham's  Reports. 

Bro.  Ga.  C.     . 

Brown's  Reports  of  Gases  in  the  Goart  of  Ghancery. 

Bro.  P.  C. 

Brown's  Gases  in  Parliament. 

Browul.  . 

Brownlow's  Reports. 

BaU.  N.  P. 

Bailer's  Nisi  Prias. 

Bnlst.      . 

Bulstrode's  Reports. 

Bunb. 

Banbury's  Reports. 

Bam.  £.  L.     .                .        Barn's  Ecclesiastical  Law. 

(1)  These  MSS.  consist  of  the  Paper  Book  of  Athurat^  J.,  BuUer,  J.,  Laiorence,  J.,  and 
Dampier,  J.,  in  an  onintermpted  series  from  T.  T.  8  Geo.  III.,  to  M.  T.  66  Geo.  III. 
They  are  in  Lincoln's  Inn  Library,  and  are  referred  to  in  the  foUowing  pages  as  P.  B. 
DampieTf  MSS.  L.  L.  L.,  preceded  by  the  initial  of  the  judge. 

(2)  See  note  (1). 
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Burr. 

Burr.  S.  C. 
Gampb.   . 
Garth.     . 
Ga.  Temp.  Holt 
G.  T.  H.  • 
G.  T.  N.  . 

C.  T.  T.  . 
CI.  ft  Fi. . 
Glajton  . 
Glift 

Go.  B.     . 
Go.  Ent.  . 
Go.  Lit.  . 
Go.  B.  L. 
Goll. 

Gom.  R.  . 
Gom.  Dig. 
Gomb.     . 
Gowp. 
Gox 

Gro.  Gar. 
Gro.  Eliz. 
Gro.  Jac. 
Gr.  ft  J.  . 
Gr.  ft  Mee. 
Gr.  M.  ft  R. 
Gr.  ft  P.  . 
Gurt.  Bcc.  Rep 
Dalton's  Shff. 
Dav, 
Degge 
Doct.  PI. 
Doct.  ft  Stud. 
Doug. 
Dowi.  P.  C. 

D.  P.  B.  . 
D.  ft  R.  . 
Dyer 

East,  P.  C. 
East 
Eden 

Eq.  Ga.  Abr. 
Esp.  N.  P.  G. 
Fitzgib.  . 
Fitz.  Abr. 

F.  N.  B.  . 
Fort. 
Freem.    • 

G.  ft  D.  . 
Gilb.  Debt 
Gilb.  R.  . 
Gilb.  G.  B. 
Gilb.  Evid. 
Gouldsborough 
Gow'b  N.  p.  G 
Gundry  . 
Gwm. 

Hagg.  Gons. 
Hagg.  Ecc.  R. 
Hale,  H.  G.  L. 


Burrows'  Reports. 

Burrows'  Settlement  Gases. 

Gampbell's  Nisi  Prius  Gases. 

Garthew's  Reports. 

Gases  in  the  time  of  Holt,  Ghief  Justice  of  King's  Bench. 

Gases  in  the  time  of  Lord  Hardwicke. 

Gases  in  the  time  of  Lord  Ghancellor  Northington. 

Gases  in  the  time  of  Lord  Ghancellor  Talbot. 

Glark  and  Finnelly's  Reports  in  House  of  Lords. 

Glayton's  Reports. 

Glift's  Entries. 

Goke's  Reports. 

Goke's  Entries. 

Goke  upon  Littleton. 

Gooke's  Bankrupt  Law. 

GoUyer's  Reports,  V.  G.  Knight  Bruce. 

Gomyn's  Reports. 

Gomyn's  Digest. 

Gomberbach's  Reports. 

Gowper's  Reports  in  the  King's  Bench. 

Gox's  Chancery  Gases. 

Croke's  Reports  in  time  of  Charles  1st. 

Groke's  Reports  in  time  of  Elizabeth. 

Groke's  Reports  in  the  time  of  James  Ist. 

Grompton  and  Jervis's  Reports. 

Grompton  nnd  Meeson's  Reports. 

Grompton,  Meeson  and  Roscoe's  Reports. 

Craig  and  Phillips's  Reports.   • 

Gurteis's  Ecclesiastical  Reports. 

Dalton's  Sheriff. 

Davis's  Reports. 

Degge's  Parson's  Companion. 

Doctrina  Placitandi. 

Doctor  and  Student. 

Douglas's  Reports  In  King's  Bench. 

Dowling's  Practice  Cases. 

Dampier,  J.,  Paper  Book.(3) 

Dowling  and  Ryland's  Reports  in  King's  Bench. 

Dyer's  Reports. 

East's  Pleas  of  the  Grown. 

East's  Reports  in  King's  Bench. 

Eden's  Reports. 

Equity  Cases  Abridged. 

Espinasse's  Nisi  Prius  Cases. 

Fitzgibbon's  Reports. 

Fitzherbort's  Abridgment. 

Fitzherbert's  Natura  Breyinm. 

Fortescue's  Reports. 

Freeman  s  Reports. 

Gale  and  Davison's  Reports. 

Gilbert's  Treatise  on  Debt. 

Gilbert's  Reports. 

Gilbert's  History  of  Common  Pleas. 

Gilbert's  Evidence. 

Gouldsborough's  Reports. 

Gow's  Nisi  Prius  Cases. 

Gundry,  MSS.(4) 

Gwillim's  Tithe  Cases. 

Haggard's  Consistory  Reports. 

Haggard's  Ecclesiastical  Reports. 

Hale's  History  of  the  Common  Law. 


^3)  See  note  (1),  p.  xciii. 

(4)  These  MSS.  were  purchased  of  Nathaniel  Gundry,  Esq.,  the  only  son  of  Mr.  Justice 
Gundry,  by  whom  the  notes  were  taken;  and  will  be  found  in  Lincoln's  Inn  Library. 
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ifCT 


Hard.      . 

Hare 

Hawk.  P.  G. 

U.  Bl.      . 

Hob. 

Holt 

Holt's  N.  P.  C. 

Inst. 

Jac. 

J.*W.   . 

Jon.  T.    . 

Jones,  W. 

Keb. 

Keen 

Eenjon   . 

Law  J.  (N.  S.) 
Lord  Baym. 
Leon. 
Lev. 

Lib.  Ass. 
Lib.  Int. 
LiU.  Ent. 
L.  L  L.    . 
Lit. 

L.  P.  B.  . 
Lutw. 
M^CleL    . 
M.  ft  x.   . 
Madd.      . 
M.  ft  Gr. 
Uarch 
Marsh.  R. 
Marsh. 
M.  ft  S.   • 
M.  ft  Rj. 
M.  ft  W. 
Mer. 

Middz.  Sit 
Mod. 

Mod.  Ent. 
Mont,  ft  A. 
Mont,  ft  B. 
Mont  ft  Oh. 
M.  D.  ft  D. 
Mont,  ft  M«A. 
M.  ft  Malk. 
M.  &  Rob. 
Mo.  ft  P. 
Moore  (0.  P.) 
M.  ft  Sc. 
Moor 
M.  ft  Or. 
M.  ftK.  . 
Xer.  ft  Man. 

Key.  ft  P. 
N.  R.        . 

N07 
Owen 
Palm.      . 
Park. 

Park's  Ins. 
Peake's  Ad.  Ca. 


Hardress's  Reports. 

Hare's  Reports.  V.  G.  Wigram. 

Hawkins's  Pleas  of  the  Grown. 

Henrj  Blackstone's  Reports. 

Hobart's  Reports. 

Reports  Temp.  Holt,  G.  J.,  of  the  King's  Bencb. 

Holt's  Nisi  Prius  Gases. 

Goke's  Institutes. 

Jacob's  Reports. 

Jacob's  and  Walker's  Reports. 

Sir  Thomas  Jones's  Reports. 

Sir  W.  Jones's  Reports. 

Keble's  Reports. 

Keen's  Reports. 

{Notes  hj  Lord  G.  J.  Kenjon,  when  at  the  Bar,  Edited  b j 
Hanmer. 
Law  Journal,  New  Series. 
Lord  Raymond's  Reports. 
Leonard's  Reports. 
Levinz's  Reports. 
Liber  Assisamm. 
Liber  Intrationum. 
Lilly's  Entries. 
Lincoln's  Inn  Library. 
Littleton's  Tenures. 
Paper  Book  of  Lawrence,  J.  (5) 
Lutwyche's  Reports. 
M<Gleland's  Reports. 
M'Gleland  and  Younge's  Reports. 
Maddock's  Ghancery  Reports. 
Manning  and  Granger's  Reports. 
March's  Reports. 
Marshall's  Reports. 
Marshall  on  Insurances. 
Maule  and  Selwyn's  Reports. 
Manning  and  Ryland's  Reports. 
Meeson  and  Welsby's  Reports. 
Merivale's  Reports. 
Sittings  for  Middlesex,  at  Nisi  Prius. 
Modern  Reports. 
Modern  Entries. 
Montagu  and  Ayrton's  Reports. 
Montagu  and  Bligh's  Reports. 
Montagu  and  Ghitty. 
Montagu,  Deacon,  and  De  Gez's  Reports. 
Montagu  and  M'Arthur's  Reports. 
Moody  and  Malkin's  Reports. 
Moody  and  Robinson's  Reports. 
Moore  and  Payne's  Reports. 
Moore's  Gommon  Pleas  Reports. 
Moore  and  Scott's  Reports. 
Sir  Francis  Moor's  Reports. 
Mylne  and  Craig's  Reports. 
Mylne  and  Keene's  Reports. 
Nevile  and  Manning's  Reports. 
Neyile  and  Perry's  Reports. 
Bosanquet  and  Puller's  New  Reports. 
Noy's  Reports. 
Owen's  Reports. 
Palmer's  Reports. 
Parker's  Reports. 
Park,  J.  A.  on  Insurance. 
Peake's  Additional  Gases. 


(5)  See  anUf  note  (1),  p<  zciii. 
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Pete's  N.  P.  G. 
P.  A  D.    . 
PhiU.       . 
Phill.  Ecc.  Rep. 
Philllpps's  Et. 
Plowd.    . 
Pollezf.   . 

Postleth.  Diet 

Prec.  in  Chanc. 

Pri. 

P.  Wmfl. . 

R.  A.       . 

Rast.  Ent. 

Raym. 

Raym.  T. 

Rep. 

Rep.  Ch. 

Rich.  C.  P. 

R.T.  H. 

R.  T.  H. 

Rob.  A.  R. 

Rol.  Abrid. 

Rol.  R. 

Rose 

Ran.  Eject. 

RusB. 

RttBB.  k  M. 

Ry.  &  H. 

Salk. 

Saund.    . 

Say. 

Sch.  k  Lef. 

Scott 

Scott'B  N.  R. 

SesB.  Oa. 

Shep.  Touch. 

Show. 

Show.  P.  C. 

Sidf. 

Sim. 

Sim.  k  St. 

Skin. 

Starkie  N.  P.  G. 

Str. 

Sty. 

Sugd.  V.  k  P. 

Swanst.  . 

Taunt.     . 

Tidd.  Pr. 

T.  R. 

Turn. 

Tarn,  k  R. 

Tyrw.      , 

Tyrw.  k  G. 

Vangh.    . 

Ventr. 

Ves. 

Ves.  Jnn. 

YeB.  k  B. 

Vet.  entp. 

Vid.  Ent. 

Vin.  Abr. 

Went.  OfT.  Exop. 

West,  G.  T.  H. 


Peake'B  Nisi  PrinB  Gases. 

Perry  and  Davison's  Reports. 

Phillips's  Reports. 

PhilUmore's  Ecclesiastical  Reports. 

Phillipps  on  Evidence. 

Plowden's  Gommentaries. 

PoUexfen's  Reports, 
f  Postlethwayt's  Universal  Dictionary  of  Trade  and  Gom- 
\     merce. 

Precedents  in  Ghanceiy. 

Price's  Reports  in  the  Goort  of  Exchequer. 

Peere  Williams's  Reports. 

Rolle's  Abridgments. 

Rastall's  Entries. 

Lord  Raymond's  Reports. 

Sir  Thomas  Raymond's  Reports. 

Sir  E.  Goke's  Reports. 

Reports  in  Ghancery. 

Richardson's  Practice,  Gommon  Pleas. 

Reports  time  of  Hardwicke,  G.  J.  B.  R. 

Reports  time  of  Holt,  G.  J.  B.  R. 

Robinson's  Admiralty  Reports. 
*   Rolle's  Abridgment. 

Rolle's  Reports. 

Rose's  Gases  in  Bankruptcy. 

Runnington's  Ejectment. 

Russell's  Reports. 

Russell  and  liylne's  Reports. 

Ryan  and  Moody's  Nisi  Prius  Reports. 

Salkeld's  Reports. 

Saunders's  Reports. 

Sayer's  Reports. 

Schoale  and  Lefroy's  Reports. 

Scott's  Reports,  G.  P. 

Scott's  New  Reports. 

Session  Gfltses. 

Shepherd's  Touchstone. 

Shower's  Reports. 

Shower's  Parliamentaiy  Gases. 

Siderfiu's  Reports. 

Simons's  Reports. 

Simons  and  Stuart's  Reports. 

Skinner's  Reports. 

Starkie's  Nisi  Prius  Gases. 

Strange's  Reports. 

Style's  Reports. 

Sugden's  Law  of  Vendors  and  Purchasers  (10th  Edit.) 

Swanston's  Reports. 

Taunton's  Reports. 

Tidd's  Practice. 

Dumford  and  East's  Term  Reports,  E.  B. 

G.  Turner's  Reports. 

Turner  and  Russell's  Reports. 

Tyrwhitt's  Reports. 

Tyrwhitt  and  Granger's  Reports. 

Vaughan's  Reports. 

Ventris's  Reports. 

Vesey,  senr's  Reports. 

Vesey,  junr's  Reports. 

Vesey  and  Beames's  Reports. 

Veteres  Intrationes. 

Vidian's  Entries. 

Viner's  Abridgment. 

Wentworth's  Office  of  Executor. 

West's  Gases  in  Time  of  Lord  Hardwicke. 
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Wils.      . 
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Winch.  Bnt. 
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Y.  A  C.  N.  0. 
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Willes's  Reports. 

Wilson's  K.  B.  ft  G.  P.  Reports. 

Winch's  Reports. 
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Yelverton's  Reports. 
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Younge's  and  Jervis's  Reports. 
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Addison 

Aiken  . 

Alabama 

American  Law  Register 

Angell . 

AnUion's  Kisi  Prins  Oases 

Appleton 

Ashmead      .        ■• 

Bailey 

fiailey'fl  Ghaneezy 

Baldwin 

Barbour's 

Barbour's  Chancery 

Barr    ^ 

Bay     , 

uce      •        ■        • 

Bibb     . 

Binney 

Blackford 

Bland's  Chancery 

Bhttchfbrd    . 

Bradford 

Brayton        •        « 

Breese 

Brevard 

Brightly 

Broekenbrongh 

Brockenbrough  and  Holmes's 

Brockenbrongh's  Cases 

Browne,  (P.  A.)   . 

Burritt 

Caines'  N.  Y.  Term 

Caines'  Cases  in  Error  . 

Carolina  Xaw  Repository 

€all      .        .        .        . 

Cameron  and  Norwood  ' 


Cases 


BTA.TBS. 

Penn. 

Vt.      . 

Ala.    . 

Penn. . 

R.I.    . 

N.Y.  . 

Me*     • 

Pepn. . 

S.  Car. 

S.  Car. 

U.  S.  3d  Oir.  Ct. 

N.Y.  . 

Jf .  Y.  . 

Penn. 

8.  Car. 

U.  S.  Dist  S.  Car. 

Ken.    . 

Penn. 

ind.     . 

Md.     . 

U.  S.  2d  Cir.  Ct. 

JJ.  Y.  Sur. 

Vt.      . 

m.    . 

€.  Car. 

Penn.  N.  P. 

XT.  S.  4th  Cir.  Gt 

Va.     . 

Va.      . 

Penn. 
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N.Y.  . 

N.Y.*. 

N.C.  . 

Va.      . 

N.  C.  . 
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Addis.  R. 
Aik.  Vt.  R. 

Ant.  n. 

Am.  L.  R. 
Rh.  Isl. 
Anth.  N.  P.  a 
Maine  R. 
Ashm.  R. 
Bail.  R. 
Baa.  Chy.  R. 
Baldw.  R. 
Barb.R. 
Barb.  Chy.  R. 
Pa.  State. 


Binn.  R. 
Blackf.  R. 

Blatch. 
Brad. 
Brayt.  R. 

Brev.  R. 
Bright. 
Brock.  R. 

1  Va.  Ca. 

2  Va.  Ga. 
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Carter 

Ind.    . 

Cart 

Gasej 

Penn. 

Penn.  St  Rep. 

Charlton,  (T.  U.  P.)      . 

Ga.      . 

Cbarh.  R. 

Charlton,  (R.  M.)          .        . 

Ga.      . 

R.  M.  Charit  R. 

Cheves          .        .        .        • 

S.Car. 

Ch.  S.  C.  R. 

Chipman,  ^.\      .... 
Chipman,  (D.)      .... 

VL       . 

N.  Cbipm.  R. 

Vt.      . 

Chipm.  R. 

Clarke'B  Y.  Chancery   .        .        .        , 

N.  Y.  . 

Clarke's  Ch'y. 

Cobb 

6a. 

Geo.  R. 

Coleman's  Cases 

»        li»  Y.  •        • 

CoL  Ca. 

Coleman's  Caines^  Cases 

N.  Y.  . 

Col.  k  Ca.  Ca. 

Comstock     .    *    . 

N.  Y.  . 

Corns. 

Conference.   SeeCameron  and  Nonfood 

I       K.  C.  •        • 

ConnecticDt          .        .        •        .        , 

Conn. 

Conn.  R. 

Constitutional      .        •        .        .        , 

S.  Car. 

Const  R. 

Constitutional.   IfewBer.     . 

S.  Car. 

Const  R.  N.  S. 

Cooke           

Tenn. 

Cowea 

K.  Y.  •        • 

Cow.  R. 

Coze             

N.J.   . 

Crabbe         

IT.  S.  Pa.  VisL 

Crabbe. 

Cranch 

V.  s.  s.  c. 

Cran.  R. 

Cashing 

Mass.  . 

Cush. 

DaHas 

Penn. . 

DaU.  R. 

Dana            

Ky.      . 

Da.  Ky.R.                            i 

Daj              

Conn. 

Dayeis 

V.  S.  Me.  Dist. 

Day. 

Denio 

N.  Y.  .        . 

Den.  R. 

Dessanssnre 

S.  Cat. 

Dessaus.  R. 

Deyerenx  Equity          .        .        .        . 

N.  Car. 

Dey.  Eq.  R. 

Deyereux  Law 

N.  Car. 

Dey.  R. 

Deyereux  and  Battle     .        .        .        . 

N.  Car. 

Dey.  &  Bat  R. 

Deyerenz  and  Battle's  Bqnitj 

N.  Car. 

Dey.  k  Bat.  Eq.  R. 

Douglass 

Mich.  •        • 

Doug.  R. 

Dudley 

Ga.      .        .        . 

Dud.  Ga.  R. 

Dudl^s  Law  an<i  Equify     . 

8.  Car. 

Dud.  S.  C.  R. 

Edwards's  Chancery     .        .        .        . 

N.  Y.  .        • 

Edw.  Ch.  R. 

English         .        .        .        .        . 

Arkansas    • 

Eng. 

Fairfield 

Me.      •        .        . 

Fairf.  R. 

Freeman's  Chancery     .        .        .        . 

Miss.  . 

Free.  Chy. 

Gallison 

U.  S.  1st  Ct.  Ct.  , 

Gall.  R. 

Gill 

Md. 

Gill  and  Johnson 

•  Mq.      •        • 

Gill  k  Johns.  R. 

Gilmer 

Va.      .        .        . 

GUm.  R.  or  Ta.  R. 

GHmazi          .        •        .        .        . 

in. 

1 

Gilpin 

U.  S.  Pa.  DIst     . 

Gilp.  R. 

Grattan 

.      Va.      .        .        . 

Grat  Ya. 

Gray 

Mass.    . 

Gray. 

Green 

N.J. 

Green 

Iowa. 

Green's  Chancery          »        .        .        . 

N.J. 

Greenteaf 

Me.      •        •        • 

Greenl.  R.  (Maine  R) 

Griswold 

.       Ohio    . 

Ohio  R. 

Hall's  Superior  Court    .        .        .        . 

N. Y.    .        .        , 

Han's  R. 

Halsted 

N.  J.    . 

Halst.  R. 

Hammond             •        •        »        .        . 

OWo    . 

Ham.  R.  k  Ohio  It. 

Hardin 

Ky. 

Hard.  R. 

Harper's  Law 

S.  Car. 

Harp.  R. 

Equity 

S.  Car. 

Harp.  Eq.  R. 
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DeL     . 

Harringt.  R. 

Harris            ...».• 

Pfc.       .        .        . 

Pa.  State  R. 

Harris  and  Gill     .        .        .        .     -  . 

Md.      .        .        . 

Ear.  k  Gil. 

Md 

T7a.i>    Jk  TnlinB' 

—  and  M'Henry      .        .        .        , 

ALU.            •                •               . 

Md.      .        .        . 

Har.  k  McH. 
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Hairks 

Hajwood.  Vols.  1  &  2  , 

Vols,  3,  4  *  5 
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Hill's  Chancery     . 
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IredeJl's  Law 
— — — ,  Equity     • 
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Jones    . 

Kelly     . 

Kentucky  Decisions 

Kentuclrir 
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Kirby    . 

Leigh    .        .       ^ 

Littell  . 

LitteU's  Select  Cases 

Louisiana 

Magmder 

Maine    .        . 

Manning's 

Martin's  (N.  Car.) 

Martin 

,  (New  Ser.) 

and  Yerger 

MarshaU's  (A.  K.) 

(J.J.)  . 

Mason 

Massachusetts 

McCord 

McCord's  Chancery 

McLean  . 

McUuUan's  Chancery 

McMuUan 

Meigs    .        •        • 

Metcalf 

Minor  . 

Miles    . 

Missouri 

Monroe 

Monroe's  (6.) 

Munford 

Murphy 

New  Hampshire    . 

New  York  Term.    See  Comet, 

North  Carolina  Term.    See  Taylor 

NoU  and  McCord 

Ohio.    See  Mammond. 

Orerton 

Paige's  Chancery 


Dec. 


STAT18. 

N.J.    . 

N.  C.  . 

N.  0.   • 

Tenn. 

Va.       . 

N.Y.   . 

S.  Car. 

S.  Car. 

N.Y.    . 

N.Y. 

U.  S.  D.  C. 

Miss.    . 

U.  S.  S.  Ct. 

Ken.    . 

Tenn. 

N.  C.   . 

N.  C.   . 

Va.      . 

N.Y.   . 

N.Y.   . 

N.Y.   . 

Penna. 

Geo.    . 

Ken.    . 

Ken.    . 

N.  Y.  Ct.  App. 

Conn. . 

Va.      • 

Ken.    • 

Ken.    . 

La. 

Mar'd 

Me. 

Mich. 

N.  Car. 

La. 

La. 

Tenn. 

Ken.    . 

Ken.    . 

U.  S.  1st  Cir.  Ct. 

Mass. 

S.  Car. 

S.  Car. 

U.  S.  7th  Cir.  Ct 

S.  Car. 

S.  Car. 

Tenn. 

Mass. 

Ala.     . 

Penn. 

Mo. 

Ken.    . 

Ken.    . 

Va.      . 

N.  Car. 

N.H. 


S.  Car. 

Tenn. 
N.Y. 
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Mich.  R. 
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Min.  R. 
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B.  Mon. 
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Murph.  R. 
N.  Hamp.  R. 


N.  &  McC. 

Overt,  or  Tenn.  R. 
Paige  R. 
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Paine 

Parsoaft's 

Peck 


Pennington 

Pennsylvania,  bj  Rawle,  Penrose 

Peters's  Admiralty 

Circait  Ot 

Peters 

Pickering    -. 

Pike     . 

Porter 

Randolph 

Rawle 

Rawle,  Penrose  k  Watts. 

Rice     . 

Rice's  Eqnitj 

Richardson's  Law 

■  Equity 
Riley's  Chancery  Gases 

Law  Gases 

Robinson 


See  Pemu^ 


Root 

Rogers's  City  Hall  Recorder 

Rnffin  (bound  with  Hawks). 

Sandford's  Y.  Chancery 

Sandford's   . 

Saxton's  Chancery 

Scammon  .        • 

Sergeant  and  Rawle 

Shaw,  (10th  and  11th  Yer.) 

Shepley 

Slade 

Smedes  and  Marshall  . 

Smedes  and  Marshall's  Gh. 

Smith 

Southard 

South  Carolina 

Spear  . 

Spear's  Eq.  . 

Spencer 

Stanton 

Stewart 

Stewart  and  Porter 

Story 

Strobhart's 

Chy 

Sumner 

Taylor 

Tennessee.    See  Overton, 

Tyler 

Tyng.    (1st  Mass.) 

Yan  Ness     . 

Yermont 

Virginia 

Wallace 

Wallace,  Jr. 

Walker 

Walker's  Chanceiy 

Ware 

Washington's  Ct.  Ct 

Washington 


ft  Watts 
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XT.  S.  2d  CSr.  a.         Paine  R. 

Pa.  Chy.    . 

Pars. 

Tenn. 

Peck's  R. 

m     . 

111.  Rep. 

N.J. 

Penn.  N.  J.  R. 

•        •        • 

Pennsyl.  R. 

•        •        . 

Pet  Ad.  R. 

U.  S.  3d  Oir.  ( 

X         Pet  0.  C.  R. 

U.  S.  Sap.  Ct 

Pet.  R. 

Mass. 

Pick.  R. 

Arkansas  . 

Pike's  R. 

Ala. 

.   •     Por.  R. 

Ya.    . 

Rand.  R. 

Penn. 

Rawle's  R. 

S.  Car. 

Rice  R. 

S.  Car.      . 

Rice  Eq.  R. 

S.  Car. 

Rich.  R. 

S.  Car. 

Rich.  Eq.  R. 

S.  Car. 

Riley's  Chy.  Gas. 

S,  Car. 

Riley's  Gas. 

Ya.    . 

Rob.  Ya.  R. 

La.    . 

Rob.  La.  R. 

Conn. 

Root 

N.  Y. 

Rog.  Rec. 

N.Y. 

N.Y. 

amd.  Chy. 

N.J. 

Sax.  Cij,  R. 

m. 

Sea.  I.  R. 

Penn. 

S.  AR. 

Yt     . 

YtR. 

Me. 

Shep.  R.  (M.  R.) 

Yt      . 

Yerm.  R. 

Miss. 

S.  k  M.'s  Mi.  R. 

Miss. 

S.  k  M.'s  Chy.  R. 

Ind.  • 

Smith's  R. 

N.J. 

South  R. 

S.  Car. 

S.  Car.  R. 

S.  Car. 

Spr.'s  R. 

S.  Car. 

Spr.'s  Eq.  R. 

N.J. 

Spen.'s  R. 

Ohio 

Ohio  R. 

Ala.  . 

Stew.  R. 

Ala.  . 

Stew,  k  Por.  R. 

U.  S.  1st  C.  C. 

.    .        Stoiy's  C.  0. 

S.  Car. 

Strob.  R. 

S.  Car. 

Strob.  Chy.  R. 

U.  S.  1st  C.  C 

*.   .        Sumn.  R. 

N.  Car.      . 

Tayl.  R. 

Yt.     . 

Tyler's  R. 

Mass. 

Mass.  R. 

U.  S.  Dis.  of] 

^.  Y.     Y.  N.  P.  0. 

Yt     . 

YtR. 

Ya.    . 

Ya.  Gas. 

U.  S.  3d  C.  C 

t  .        Wal.  R. 

U.  S.  3d  Ct 

Wal.  Jr. 

Mis.    . 

Walk.R. 

Michigan   . 

Walk.  Chy.  R. 

U.  S.  Dis. of] 

lie. 

U.  S.  3d  Cir. 

Ct        Wash.  C.  G.  R. 

Ya.    . 

Wash.  R. 
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Watte 

Watts  and  Sergeant 

Weston.     (12th  Vt)     . 

"Wharton  • 

Wheeler's  Criminal  Cases 

WUlUms 

Wright 

Wendell 

Wheaton      . 

WUcox 

Woodbnry  k  Minot 

Wythe's  Chancerj 

Yates's  Select  Oases 

Yeates 

Yerger 

^briskie     . 


STATBS. 

▲BBBBVIATIOMB. 

Penn. 

Penn. 

W.  &  S.  R. 

Vt     .        .        . 

Vt.R. 

Penn. 

Whar.B. 

N.  Y.         .        . 

W.  Crim.  0. 

Verm. 

WiU.  Verm. 

Ohio 

Wri.  0.  R. 

N.  Y.          .        . 

Wend.  R. 

U.  S.  Snp.  Ct.    . 

Wheat.  R. 

Ohio 

Ohio  R. 

U.  S.  1st  C.  0. 

Wood,  k  M.'s  R. 

Va.    . 

/     Wythe's  R. 

N.Y. 

Ya.  S.  0. 

Penn. 

Yeates's  R. 

Tenn. 

Yerg.  R. 

New  J.       . 

Zab.  (N.  J.  R.) 

\ 


•I  .* 
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AN  ABRIDGMENT 


•  •. 


OF 


THE  LAW  OF  NISI  PRIUS. 


CHAPTER  I. 

OP  THE  ACTION  OP  ACCOUNT. 

I.    In  what  Cases  thk  Action  op  Account  mat  be  maintained. 

p.  1. 
n.    O7  the  Plbabinos  and  Evidence,    p.  4. 
m.    Or  THE  Judgment,    p;  4. 

* 

I.  To  Accounitj  p.  4.     2.  Finals  p.  6. — Extcvtion^  p.  6. 


I.    In  what  Oases  an  action  of  Account  may  he  maintained. 

A  PREFBRENCB  haying,  for^  many  years,  been  given  to  the  mode  of 
proceeding  by  bill  in  a  court  of  equity,(l)  (where  a  discovery  by  the 
defendant  s  answer  upon  oath  may  be  obtained,)  and  having  the  account 
taken  before  a  master  in  the  Court  of  Chancery,  the  action  of  account 
has  in  a  great  measure  fallen  into  disuse.  (2)  It  will  not,  therefore,  be 
necpssary  to  enter  fully  into  the  nature  of  this  action,  but  briefly  to 
apprise  the  reader  in  what  cases  it  may  be  maintained,(3)  what  pleas 

(1)  Where  plaintiff  has  an  adequate  remedy  at  law  \>y  action  of  account,  it  is  held  in 
Oonnecticat  that  chancery  has  no  jurisdiction.  Stannard  t.  WhUtUtty^  9  Conn.  Rep.  556. 
It  has  also  been  held  in  Connecticut,  that  no  action  at  law  will  lie  for  the  settlement  of 
a  partnership  account,  where  the  number  of  partners  exceeds  two ;  the  remedy  is  in 
equity.  Beach  y.  HotehkUi^  2  Conn.  425.  But  it  is  otherwise  in  Pennsylvania,  and  pro- 
bably in  most  of  the  other  states.  WTUUn  v.  Watmouffh,  15  S.  &  R.  153 ;  Oriffith  y. 
WiUmg,  3  Binn.  317. 

(2)  The  want  of  a  Court  of  Chancery  has  led  to  the  revival  and  frequent  use  of  this 
action,  in  Pennsylvania,  and  some  other  states.  The  reader  will  find  a  great  deal  of  in- 
fonnation  upon  its  principles  and  proceedings,  and  an  examination  of  the  ancient,  and, 
in  Bngland,  obsolete  learning  upon  the  subject,  in  Jamea  v.  Browne,  1  Dall.  339.  Crou- 
taUU  V.  MCall,  5  Binn.  433 ;  3  S.  ft  R.  7.  Whelm  v.  Watmough,  15  S.  k  R.  153.  Legis- 
lation has  greatly  aided  this  action  ih  Pennsylvania,  and  much  simplified  its  former  com- 
plicated machinery.  See  Brightly 's  Purdon's  Dig.  tit.  Account,  p.  20,  8th  ed.  1853,*  2 
Troubat  k  Haly's  Pract  131-160,  3d  ed.  1853. 

(3)  In  general  it  lies  in  all  cases  where  one  has  received  money  as  the  agent  of 
anotner,  and  where  relief  may  be  had  in  chanceij.  Per  Rogers,  J.,  Bredm  v.  Kingland, 
4  Watts,  422.  Bj  a  client  against  an  attorney  at  law  to  obtain  an  account  of  moneys 
received.  Ibid.  By  a  eetiui  que  tnut  against  trustee  appointed  by  wiU  to  obtain  an  ac- 
count of  his  receipts  and  expenditures ;  Bredm  v.  Dwen^  2  Watts,  95.    But  not  for  the 
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ma^  be  pleaded  .tQ.ii;  and  in  what  form  judgment  may  be  entered.  To 
maintain  an  actibzi  of  account,f  a)  there  must  be  either  a  privity  in  deed, 
by  the  consent*  of  the  party  (for  an  action  of  account  does  not  lie 
against  a  disQ^eisor  or  other  wrong-doer,)  or  a  privity  in  law,  as  in  the 
case  of  a  guardian,  &c.(l)  By  the  common  law,  an  action  of  account 
for 'the  rents  and  profits  may  be  maintained  by  the  heir,  after 
[  *2  ]  Ue  •&!»  attained  ^the  age  of  14  year8,(5)  against  the  guardiaii(2) 
*ipl*B0cage;(8)  so  at  the  common  law  account  will  lie  against  a 

» 
» 

^a)  1  Inst  172,  a.  (6)  Lit.  8.  123  ;  1  Inst.  89,  a. 
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-.^covery  of  mesne  profits  bj  plaintiff  in  ^ectmenti  even  where  the  action  of  trespass  is 
lost  by  the  death  of  the  defendant,  unless,  perhaps,  under  circumstances  of  peculiar 
y  hardship.    Barker  v.  Whiitaker,  6  Watts,  474. 

*<In  Pennsylvania,  the  action  of  account  render  lies  between  partners ;  between  client 
and  attorney ;  tenants  in  common ;  guardian  and  ward ;  trustee  and  cutui  que  trust ; 
against  an  executor  for  a  legacy,  and  in  general  in  all  cases  where  one  man  has  received 
money  as  the  agent  of  another,  and  where  relief  may  be  had  in  chancery.  Thus,  an  ac- 
'  tion  of  account  render  will  lie  upon  a  contract  of  lease,  by  the  landlord  against  the  ten- 
ant, to  recover  that  portion  of  the  profits  of  the  demised  property  which,  by  his  contract, 
he  was  bound  to  render  as  rent  But  to  support  this  action,  generally  a  contract,  ex- 
press or  implied,  must  be  shown ;  the  liability  to  account  for  the  profits  of  an  infant's 
lands,  is  an  excepted  case.  So,  also,  it  lies  for  and  against  executors  and  administra- 
tors. 

^'The  action  of  account  render  is  a  very  unfit  instrument  to  ascertain  and  adjust  the 
real  merits  of  long,  complicated,  and  cross  accounts.  It  is  inapplicable  to  a  vast  variety 
of  cases  of  equitable  claims,  of  constructive  trusts,  of  fhiudulent  contrivances,  and  of 
tortious  misconduct  There  is  a  want  of  due  power  to  draw  out  the  proper  proofs  from 
the  party's  own  conscience ;  and  there  is  also  an  inconvenience  in  taking  the  account  at 
law,  by  reason  of  the  incapacity  of  the  legal  procedure  to  operate  beyond  the  immediate 
plaintiff  and  defendant,  or  to  include  rights  or  claims  which  may  be  collaterally  in- 
volved. 

"  The  difficulties  thus  existing  at  law,  are  effectually  obviated  by  the  procedure  in 
equity.  A  foundation  is  first  laid  for  all  necessary  inquiries,  by  the  discovery  elicited 
by  the  defendant's  answer.  The  account  is  then  referred  to  a  master,  who  is  armed  with 
power,  not  only  to  examine  witnesses,  but  also  to  examine  the  parties  themselves,  and  to 
compel  production  of  books  and  documents.  It  is  not  liable  to  interruption  by  contro- 
versies on  particular  items,  but  is  carried  on  continuously,  to  its  close.  The  master  re* 
ports  the  final  result  to  the  court  The  report  may  be  excepted  to  on  any  points  which 
are  thought  objectionable ;  and  all  such  points  are  simultaneously  re-examined  by  the 
court,  and  either  at  once  determined,  or,  if  necessary,  referred  back  to  him  for  review. 
As  soon  as  the  report  is  finally  settled  and  confirmed,  a  decree  is  made  for  payment  of 
the  ultimate  balance.  If  the  interests  of  other  persons  are  entangled  in  the  account,  the 
court  may  require  that  they  be  made  parties  to  the  suit,  or  may  direct,  if  necessary,  the 
institution  of  cross  suits ;  and  thus,  having  all  their  interest  before  it,  may  so  modify  a 
single  decree,  as  effectually  to  embrace  and  arrange  them  all."  Brightly's  Eq.  Jnr. 
li  121,  122.  123 ;  Adams's  Eq.  225 ;  1  Story's  Eq.  {  449. 

(1)  S.  P.  JSTm^  of  France  v.  Morris^  cited  3  Yeates,  261 ;  16  S.  A  R.  169.  If  the  sale  of 
a  chattel  by  one  tenant  in  common  be  authorized  or  ratified  by  the  other  tenant,  and  the 
purchaser  acquiesce  in  the  claims  of  the  latter,  this  creates  a  privity  between  the  latter 
tenant  and  the  purchaser,  which  is  sufficient  to  maintain  this  action.  Oviatt  v.  Sagcj  7 
Conn.  Rep.  95. 

(2)  It  is  the  only  action  that  can  be  brought  against  a  guardian  qua  guardian  in  a 
court  of  law,  other  than  an  action  on  his  bond.  Oreen  v.  Johnsoiij  3  Gill  ft  Johnson, 
390.  The  moment  a  ward  is  emancipated  from  the  authority  of  his  guardian  by  reach- 
ing the  age  prescribed  by  law,  his  cause  of  action  is  complete.  The  relation  which  ex- 
isted between  them  ceases  to  be  a  subsisting  trust :  an  action  of  account  may  be  imme- 
diately instituted  in  a  court  of  law,  and  from  that  time  the  act  of  limitation  dates  the 
commencement  of  its  operation.    Ibid. 

(3)  The  guardian  in  socage,  like  all  other  accountants,  by  the  common  law  may  claim 
an  allowance  of  all  his  reasonable  costs  and  expenses. 
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bailiff(l)  or  receiver,  ((A  and  in  favor  of  trade  and  commerce  by  one 
merchant  against  another.((2)  But  this  action  did  not  lie  for  one  joint- 
tenant,  or  tenant  in  common,  against  his  companion,  although  he  should 
have  taken  the  whole  profits  to  his  own  use,  unless  he  had  been  ap- 
pointed bailiff  to  render  an  account,  (e)  But  now,  by  stat.  4  Ann.  c. 
16,  s.  27,  an  action  of  account  may  be  maintained  by  one  joint-tenant, 
or  tenant  in  common,  his  executors  or  administrators,  against  the  other, 
as  bailiff,  for  receiving  more  than  his  share  or  proportion,(2)  and  against 
the  executors  or  administrators  of  such  joint-tenant  or  tenant  in  com- 
mon. One  tenant  in  common  brought  an  action  of  account  against 
another,(/)  and  charged  him  as  bailiff  and  receiver.  As  to  the  account 
given  against  him  as  bailiff,  the  defendant  entered  into  the  account ; 
and  as  to  the  account  against  him  as  receiver,  demurred  specially,  be- 
cause the  plaintiff  did  not  state  by  whose  hands  the  defendant  received 
the  money :  the  court  held  the  exception  good,  notwithstanding  4  Ann. 
c  16,  8.  27,  for  that  statute  only  empowered  the  plaintiff  to  charge  the 
defendant  as  bailiff;  but  as  the  plaintiff  had  gone  further,  and  charged 
the  defendant  as  receiver,  he  ought  to  have  shown  by  whose  hands  he 
received  the  money,  as  was  required  by  the  common  law.(^)  As  the 
statute  is  a  general  statute,  it  is  not  necessarv  for  the  plaintiff  to  set  it 
forth,  or  to  refer  to  it ;  but  he  must  set  forth  so  much  as  to  bring  his 
case  within  the  statute  ;{h)  and,  therefore,  in  an  action  for  account  by 
one  tenant  in  common  against  another,  upon  this  statute,  the  plaintiff 
must  state  in  his  declaration,  that  he  and  defendant  were  tenants  in 
common,  and  that  defendant  has  received  more  than  his  just  share.(3) 
It  is  not  sufficient  to  charge  defendant  merely  as  bailiff.  (4) 


e)  1  Inst.  172,  a. 

d)  Cited  by  TindcUj  G.  J.,  in  Cottam  Y.  Partridge^  4  M.  &  Or.  284;  4  Scott's  X.  B.  819. 

t)  I  Inst.  200,  b. 

/)  WaUcer  x.  Holyday^  Comjn's  Rep.  272. 
(g)  1  Inst.  172,  a. 
(A)  Wheder  v.  Home,  Willes,  208 ;  SturUm  T.  Richard9(m,  13  Law  J.  (N.  S.)  Exch.  281. 

(1)  By  bailiff  is  nndentood  a  seirant  who  has  administration  and  charge  of  lands, 
goods,  and  chattels,  to  make  the  best  benefit  to  the  owner.  Against  snch  bailiff  an  ac- 
tion of  account  lies  for  the  profits  which  he  hath  raised  or  made,  or  might  bj  his  indns- 
try  or  care  have  reasonably  raised  or  made,  his  reasonable  charges  and  expenses  being 
deducted.  Sergeant  y.  Parsons,  12  Mass.  149.  An  infant  shall  not  be  charged  on  such 
account.  1  InsL  172,  a.  *' Every  person  who  enters  on  the  estate  of  an  infant,  enters 
as  a  guardian  or  bailiff  for  the  infant."  Per  Ld.  Hardwicke,  C,  in  Dormer  v.  Forteecue, 
3  Atk.  130  ;  2  Troub.  k  Haly's  Pr.  133,  3  ed. 

(2)  A  tenant  in  common  is  entitled  to  a  deduction  of  a  Just  proportion  of  snch  ex- 
penses as  were  necessarily  disbursed  for  the  common  estate.  Anderson  y.  Oreble,  1  Ash- 
mead,  136. 

(3)  One  tenant  in  common  cannot  bring  an  action  for  money  had  and  receiYed, 
against  co-tenant,  for  his  share  of  the  rent  received  by  such  co-tenant,  but  his  remedy 
is  only  by  action  of  account.     Thomas  v.  Thomas,  14  L.  S.  467. 

(4)  S.  P.  Irvine  v.  HarUon,  10  S.  t  R.  221 ;  Griffith  v.  Witting,  3  Binn.  317  ;  H^Fadden 
Y.  Sallada,  6  Barr,  283 ;  Jourdan  v.  WUkins,  2  Wash.  G.  G.  R.  482.  Under  the  stat.  of  4 
Anne,  a  tenant  in  common  is  answerable  only  for  so  much  as  he  has  actually  received 
more  than  his  just  share,  and  not,  as  in  the  case  of  bailiffs  at  common  law,  for  what  he 
migfa  t  have  made.  Irvine  v.  ff anion,  M^Fadden  v.  SaUada,  Jourdan  v.  Wilkms,  supra,  Qwcre, 
Whether,  if  one  tenant  in  common  receive  the  whole  profits,  claiming  them  as  his  own, 
and  denying  the  right  of  the  other,  he  would  be  liable  to  this  action.  Id.  222.  At  com- 
mon law,  independently  of  the  3  &  4  Anne,  one  tenant  in  common  may  bring  an  action  of 
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An  action  of  account  against  a  tenant  in  common  on  this  statate 
differs  from  an  action  of  account  against  a  bailiff  at  common 
[  *S  ]  law ;  *for  a  bailiff  at  common  law  was  answerable,  oot  only  for 
his  actual  receipts,  but  for  what  he  might  have  made  of  the  lands 
without  his  wilful  default:  but,  by  the  words  of  this  statute,  a  tenant 
in  common,  when  sued  as  bailiff,  is  answerable  only  for  so  much  as 
he  has  actually  received  more  than  his  just  share  and  proportion.(t) 

Where  there  is  a  running  account  between  a  merchant  and  broker, 
the  proper  remedy  for  recovering  the  balance  is  by  an  action  of  account 
and  not  of  assumpsit  ;{k)  but  for  the  balance  of  an  account  assumpsit 
lies,  though  the  items  on  each  side  are  numerous.(2)  (1)  At  the  com- 
mon law(m)(2)  executors  in  general  could  not  have  this  action  for  an 
account  to  be  made  to  the  testator,  because  the  account  rested  in  pri- 
vity ;  but  the  stat.  Westm.  2,  18  Ed.  I.  stat.  1,  c.  23,  gave  this  action 
to  executors,  and  (according  to  Sir  Edward  Coke,  1  Inst.  89,  b.  2  Inst. 
404,)  the  statute  of  31  Ed.  III.  stat.  1,  c.  11,(3)  to  administrators. 

(i)  Per  WiUe$t  G.  J.,  delivexiog  the  opinion  of  the  court  in  Wheeler  t.  BonUf  Wmes, 
200,  210.  {k)  ScoU  y.  IPIntoeh,  2  Campb.  238. 

(I)  TofiMu  y.  WaUhearj  6  Taunt.  431.    See  also  Arnold  v.  Webb^  5  Taunt.  432,  n. 
(m)  Lit.  B.  125  {  1  Inst  89,  b,  90,  b;  2  Inst.  403. 

account  against  his  co-tenant,  as  bailiff,  where  the  latter  is  so  expressly  appointed. 
It  Adam  y.  Orr^  4  W.  ft  S.  550.  The  English  statutes  have  been  more  or  less  re-enacted 
in  the  United  States.  Clay's  Alabama  Rey.  Laws,  226;  1  Morehead  k  Bro.  Rey.  Laws 
of  Ky.  315;  Rey.  Laws  of  Vt,  1839,  219 ;  Rey.  Laws  of  N.  J.,  1847,  46;  Howard  k 
Hutch.  Rot.  Laws  of  Mississippi,  547;  Rey.  Laws  of  Arkansas,  1838,  60;  Rey.  Laws 
of  Missouri,  1845,  56;  2  R.  S.  of  New  York,  306;  Rey.  Laws  of  Wisconsin,  1839, 
311 ;  Purdon's  Dig.  of  Pa.  Laws,  1841,  41,  1037  ;  1855,  20. 

(1)  "  The  right  to  file  a  bill  for  an  account  has  been  considered  in  numerous  cases, 
though  neyer  to  my  knowledge  precisely  limited.  As  a  general  rule,  such  a  bill  may  be 
filed  in  cases  where  the  account  is  complicated  and  consists  of  a  great  yariety  of  items, 
so  that  it  cannot  be  properly  taken  at  law,  or  when  a  court  of  equity  has  jurisdiction  on 
some  other  ground,  as  where  a  fiduciary  relation  existed  between  the  parties,  or  in  cases 
of  trust.  The  relation  of  principal  and  factor  has  been  deemed  one  of  those  relations. 
The  factor  is  considered  to  partake  of  the  character  of  a  trustee.  And  so  it  is,  as  has 
been  said,  *with  regard  to  an  agent  dealing  with  any  property;  he  obtains  no  interest 
himself  in  the  subject-matter  beyond  his  remuneration ;  he  is  dealing  throughout  for 
another,  and  though  he  is  not  a  trustee  according  to  the  strict  technical  meaning  of  the 
word,  he  is  quasi  trustee  for  that  particular  transaction  for  which  he  is  engaged ;  and 
therefore,  in  these  cases,  the  courts  of  equity  haye  assumed  jurisdiction.'  Foley  y.  HiU^ 
2  Ho.  Lords  Gas.  28,  35.  There  can,  I  think,  be  no  doubt  where  the  dealings  between 
merchant  and  merchant  haye  been  continuous  through  a  series  of  years,  and  especiaJlj 
where  they  have  neyer  been  finally  closed,  and  there  are  yarious  items  of  accounts  on 
both  sides,  it  is  a  proper  case  for  a  bill  for  an  account.  It  would  certainly  appear  to  be 
ui^just  to  allow  a  final  balance  to  be  exacted,  while  there  was  any  thing  in  the  preyious 
dealings  unai^usted  or  only  a<yusted  by  a  settlement  made  in  ignorance  of  a  just  and 
proper  claim."     RooU  y.  Wye^  2  Handy,  234,  per  Gholson,  J. 

(2)  One  of  two  or  more  joint  purchasers  of  a  tract  of  land,  under  an  agreement  to 
resell  and  divide  the  profits,  may  sue  the  party  who  received  the  proceeds  for  his  share 
in  ateumpeitf  and  need  not  resort  to  the  action  of  account  render,  as  there  is  but  one 
item  to  settle  between  them.  Brubaeker  v.  Robinson^  3  Penn.  Rep.  295.  So  also  on  anj 
single  transaction ;  OalbretUh  v.  Moorej  2  Watts,  86 ;  ifFaddm  v.  Encin^  2  Wharton,  40. 
So  also  for  his  share  of  loss  without  a  balance  struck  or  promise  to  pay ;  PeUur  v.  SewaU^ 
12  Wend.  386. 

(3)  This  statute  empowers  the  ordinary,  in  the  case  of  Intestacy,  to  depute  the  next 
and  most  lawful  friends  of  the  intestate  to  administer  his  goods ;  which  deputies  shall 
have  an  action  to  demand  and  recover,  as  executors,  the  debts  due  to  the  intestate.  See 
a  precedent  of  a  declaration  in  account  by  an  administrator.    Vidian's  Entries,  75. 
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The  Stat,  25  Ed.  III.  stat.  5,  c.  5,  has  extended  the  same  remedy  to 
the  executors  of  executors.  (1)  At  the  common  law  this  action  did  not 
lie  against  the  executors  of  the  accountant  \{2)  but  by  stat.  4  Ann.  c. 
16,  s.  27,  an  action  of  account  may  be  maintained  against  the  executors 
or  administrators  of  a  guardian,  bailiff,  or  receiver.  This  action  does 
not  lie  against  an  infant  ;(^)(3)  nor  by  one  executor  against  another,(o) 
for  the  possession  of  the  one  is  the  possession  of  the  other.(4) 

(n)  1  Inst.  88,  b ;  1  Inst.  172,  a.  (o)  P.  N.  B.  271,  4to  edit,  note  (/). 

(1)  Bat  where  A.  died,  having  appointed  his  widow  B.,  together  with  C.  and  D.  his 
execators,  and  B.  afterwards  married  E.  who  received  money  of  the  estate  and  died, 
having  appointed  F.  his  executor,  it  was  held  that  an  action  of  account  might  be  main- 
tained by  B.  G.  and  D.  against  F.    8miUh  v.  Ch^pman^  6  Conn.  Rep.  14. 

(2)  These  rales  of  the  common  law,  viz. :  1.  That  account  did  not  lie  by  executors,* 
2.  That  account  could  not  be  maintained  agai$iat  executors,  had  some  exceptions.  As 
to  the  first,  an  account  might  have  been  maintained  at  the  common  law  by  the  executors 
of  merehanta;  as  to  both,  in  the  case  of  the  king,  the  action  lay.f  It  should  also  be  re* 
marked,  that  though  at  the  common  law  executors  in  general  were  not  compellable  to 
account ;  yet  if  they  consented  to  settle  an  account,  they  were  liable  to  an  action  of  debt 
for  the  balance.^ 

(3)  Hence  an  infiint  cannot  be  guardian  in  socage.  I  Inst.  88,  b.  Guardianship  in 
socage  is  said  not  to  exist  in  Pennsylvania.    Gord.  Law  of  Decedents,  426-434. 

(4)  In  what  eaui  the  Action  <if  Account  map  be  maintainid. — The  action  of  account,  or 
account  render,  is  an  existing  common  law  remedy  in  the  United  States,  where  it  has 
not  been  abolished  by  statutory  enactments ;  2  Greenl.  Evid.  {  34 ;  but  it  has  faUen  into 
disuse;  the  bill  in  equity  or  the  action  of  assumpsit  being  substituted  for  it. 

In  some  of  the  States,  assumpsit  and  debt  have  been  substituted  for  account,  while  in 
others,  courts  of  equity  are  resorted  to,  having  concurrent  jurisdiction  with  courts  of  law 
in  most  matters  of  account.  If  a  man  receives  money  belonging  to  another,  and  renders 
an  account  of  it,  the  remedy  for  the  balance  due  from  him  is  by  assumpsit  or  debt.  But 
if  he  refiues  to  render  an  account  of  the  money  received  by  him,  and  the  owner  has  no 
evidence  of  the  receipt,  the  only  mode  of  compeUing  him  in  a  court  of  law  to  render  an 
account  and  pay  over  the  balance,  is  by  action  of  account.  The  foundation  of  the  remedy 
being,  that  the  plaintiff  wants  an  account  and  is  not  able  to  prove  the  items  without  it. 
Psllhig  on  Ace.  116 ;  1  Arch.  N.  P.  196 ;  1  Steph.  N.  P.  1.  The  remedy  by  action  of 
account  is  said  to  have  been  first  brought  into  use  in  the  time  of  Hen.  3 ;  1  Spence's 
Chancery,  49. 

In  Connecticut  it  will  lie  in  every  case  where  a  person  has  received  money  to  the  use 
of  another;  especially  if  it  be  received  of  a  third  person,  to  be  delivered  over.  Mumford 
▼.  Aveiy,  Eirby,  163. 

It  also  lies  against  a  woman  as  receiver  of  property,  though  she  were  a  feme  covert 
the  time  of  receiving  it.  Oreen  v.  Johneon^  3  Gill  k  John.  388;  Smith  v.  Woodt,  3  Venn. 
486.  And  it  has  b^n  held  that  where  one  assumes  to  be  guardian,  or  agent  of  a  guar* 
4ian,  and  as  such  enters  on  an  infiimt's  lands  and  receives  rents,  the  infant  may  treat  him 
as  a  trespasser,  or  waive  the  tort  and  bring  an  action  of  account  or  bill  in  equity.  Sher^ 
man  v.  BalloUy  8  Cow.  304 ;  Stanard  v.  WhUileeepy  9  Conn.  666. 

**  Upon  examination  of  the  cases,"  says  Kennedy,  J.,  in  Tkouron  v.  Paul^  6  Whart.  616, 
''it  wUl  be  perceived  that  the  action  of  account  render  is  only  maintainable  by  the  plain- 
tiff against  the  defendant,  upon  the  ground  that  the  latter  has  been  intrusted  with  the 
care  of  the  landtf  b^onging  to  the  former,  and  had  the  capacity  at  least  to  receive,  if  he 
did  not  actually  receive  the  rents  and  profits  thereof,  for  the  use  of  the  owner,  or  with 
the  nsanagement  and  disposition  of  gocNis,  partly  if  not  wholly  belonging  to  the  plaintiff, 
and  been  in  receipt  of  the  moneys  arising  ^herefrom,  either  in  part  or  in  whole.  And  as 
between  merchants,  who  are  copartners  in  trade,  it  is  also  quite  clear  that  at  common 
law  Uie  action  of  account  render  can  only  be  maintained  by  one  against  the  other,  upon 
the  ground  fliat  the  defendant  has  been  intrusted  with  the  goods  belonging  to  them,  to 
be  disposed  ci  by  him  for  the  common  benefit  of  both,  or  has  received  moneys  for  the 
ase  of  both."  Account  render  wUI  lie  upon  a  contract  of  lease  by  the  landlord  to  recover 

*  Hargrave's  Co.  Lit.  90,  b,  n.  (3).  f  F.  N.  B.  117 ;  11  Bep.  90,  a. 

I  F.  N.  B.  267,  Lord  Hale's  note. 
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*II.  Of  the  Pleading%  and  Evidence. 

The  defendant  may  plead  in  bar  to  this  action,(p}  that  he  was  nerer 
bailiff  or  receiyer,  or  tnat  he  has  fully  account^,  or  that  he  has  ao- 

{p)  1  B.  A.  121,  T6t.  Intr.  16;   Bast.  Entr.  17,  19,  21. 

the  portion  of  the  profits  of  the  property  leased  which,  by  his  contract,  he  was  bound  to 
render  as  rent.    Long  y.  FUzimmont^  1  Watts  k  Serg.  630. 

And  if  the  tenant  sells  the  landlord's  share  of  the  profits  without  his  consent,  he  be- 
comes liable  for  the  price,  although  the  buyer  has  become  insolvent,  which  the  landlord 
may  recover  in  account  render.    lb. 

In  account  render  a  count  charging  the  defendant  as  bailiff  of  the  plaintiffs  land,  may 
be  joined  to  a  count  charging  him  as  tenant  in  common  with  the  plaintilT.  JfAdam  t. 
Orff  4  Watts  k  Serg.  560.  The  declaration  may  be  amended  by  adding  such  count.  lb. 
If  an  agreement  of  settlement  between  partners  be  set  aside,  in  an  action  upon  it,  on  the 
grround  of  fhiud  in  obtaining  it,  the  parties  are  thereby  restored  to'their  original  rights 
and  liabilities,  and  an  action  of  account  render  will  afterwards  lie  by  one  against  the 
other.     Leonard  v.  Leonard^  IW.  kS,  342 ;  Cochran  t.  Perry^  8  lb.  262. 

Receiying  an  account  rendered  without  objection,  does  not  preclude  the  party  from 
afterwards  showing  an  unobserved  error  which  passed  without  notice  by  the  common 
blunder  of  both  parties.    Jonu  t.  Dunn,  3  W.  &  S.  109.   In  an  action  of  account  render, 
the  declaration  stated  that  the  plaintiff  was  possessed  of  an  undivided  third  part  of  a 
certain  limekiln,  and  that  the  defendant  had  die  care  and  management  of  the  whole,  Ac ; 
and,  as  bailiff  of  the  plaintiff,  to  render  an  account  to  the  plaintiff  of  his  share,  Ac    It 
appeared  that  the  plaintiff  and  defendant,  together  with  a  third  person,  were  tenants  in 
common  of  the  limekiln.    It  was  held,  that  the  third  tenant  in  common  was  a  competent 
witness  for  the  plaintiff,  and  that  his  testimony  was  admissible  to  prove  the  tenancy  in 
common,  kc. ;  and  the  receipt  of  money  by  the  defendant.    St^m  v.  Hartzeily  6  Whart. 
448.    Account  render  lies  against  an  attorney  at  law,  at  the  suit  of  his  client,  to  obtain 
an  account  of  moneys  received.    Brtdin  v.  Kingland,  4  Watts,  420 ;  WaUon  r.  JHckermm^ 
7  Barr,  376.    The  foundation  of  the  action  of  account  render,  by  one  partner  against 
another,  is  that  each  must  account  for  that  portion  received  by  him,  and  that  one  is  not 
bound  for  the  deficiencies  of  the  others,  unless  a  joint  liability  is  distinctly  proved. 
JiPFadden  r.  Salada,  6  Barr,  283;  WheUn  v.  Watmough,  16  S.  Ac  R.  163.    Account  render 
will  lie  for  a  landlord  against  a  tenant,  where  by  the  terms  of  the  lease,  the  latter  was  to 
deliver  an  account  to  the  former  for  a  proportion  of  the  profits  received,  e.  y.  for  tolls  at 
a  mill.    Long  v.  Fitnmmons,  iW.kS.  630.   The  plaintiffs  being  the  owners  of  certain 
goods,  sold  one  half  of  them  to  A.  and  took  from  him  his  note  at  six  months,  for  the 
price,  under  an  agreement  that  all  the  goods  should  be  shipped  to  a  foreign  port,  on  their 
joint  account;  the  shipment  to  be  under  the  control  of  the  plaintiff,  and  the  profit  and 
loss  to  be  equally  divided  between  them.    The  shipment  was  accordingly  made  by  the 
plaintiff,  but  resulted  in  a  loss.    None  of  the  goods  or  of  the  proceeds,  went  into  the 
hands  of  A.    Held,  that  under  these  circumstances  the  plaintiff  could  not  maintain  an 
action  of  account  render  against  A.    Thouron  v.  Pou/,  6  Whart  616.    Account  render 
does  not  lie  by  the  administrator  of  a  wife,  against  her  husband's  grantee,  for  the  profits 
of  land  conveyed  by  him  without  her  separate  acknowledgment.     ConkUn  t.  ^imA,  8 
Barr,  614.    The  plaintiff  and  defendant,  with  two  others,  entered  into  a  contract  to  per- 
form certain  work.   Plaintiff,  defendant,  and  one  of  the  others,  contributed  all  the  c&pitaJ. 
The  amounts  contributed  by  each  did  not  appear.    All  the  capital  advanced,  and  all  the 
payments  received,  were  sunk  in  the  works.    Held,  that  in  such  a  case,  account  render 
would  not  lie,  but  relief  must  be  obtained  by  a  bill  in  equity  under  the  act  of  assembly  of 
13th  of  October,  1840.    JPFaddm  v.  SaUada,  6  Barr,  283.    Account  render  liee  ag&inst 
a  trustee  to  enforce  payment  to  his  eegtui  que  trust  of  the  trust  fund.    JDennUon  r.  C?o<A- 
rmgj  7  Barr,  176;  Bredm  v.  Dwen,  2  Watts,  95. 

The  action  of  account  lies  to  recover  a  balance  which  may  be  found  due  upon  the 
settlement  of  the  partnership,  and  not  to  recover  a  specific  sum  of  money  received  bj  one 
partner  for  the  benefit  of  the  concern.  Wood  v.  Merrow,  26  Verm.  (2  Deane,)  340.  Wheie 
the  privity  which  exists  between  the  parties  arises  fh>m  the  connection  between  them 
as  partners,  the  connection  should  be  stated  in  the  declaration.  Where  the  action  is  to 
recover  money  which  the  defendant  has  received  as  part  of  the  capital  stock  of  the  firm 
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oonnted 'before  auditors  assigned  bj  the  plaintiff;  or  that  he  has 
accounted  before  to  the  plaintiff  himself  ;{q)  or  any  matter  which  tends 
to  show  that  he  was  never  accountable ;  or  a  relea8e.(l)  When  the  plain- 
tiff charges  the  defendant  as  receiver  from  such  a  time  to  such  a  time,(r) 
the  defendant  must  answer  the  whole  time(2)  precisely.     By  stat.  21 

(o\  F.  N.  B.  117,  D.  note  (d)^  recognized  in  Baxter  v.  ffozier^  5  Bingh.  N.  C.  298. 
(r)  Soutkcdt  V.  Rider,  T.  Raym.  57. 


and  for  which  he  ought  to  acconnt,  he  should  be  charged  as  receiver  and  not  as  bailiff. 
Wood  T.  Merrowj  26  Verm.  340. 

But  this  action  does  not  lie  against  an  infant,  nor  a  wrong-doer,  or  any  other  person 
where  no  privity  exists.  Harker  ▼.  WhUaker,  5  Watts,  474.  Nor  for  the  settlement  of 
partnership  accounts,  unless  there  be  a  joint  liability  on  the  part  of  the  defendant  to 
render  an  account  to  the  plaintiff.  Whelen  y.  Watmou^h,  15  S.  k  R.  153 ;  Brack  t. 
Ifolchkisa,  2  Conn.  424, 430.  Nor  to  recover  mesne  profits,  ifap  v.  WUUamSf  3  Verm.  239 ; 
nor  between  tenants  in  common  and  joint  tenants  of  goods,  occupying  the  goods  in  com- 
mon. If  Murray  v.  Raweorij  3  Hill,  59 ;  nor  to  recover  damages  as  for  a  tort.  Brenemaid 
V,  MayOf  9  Vt.  31. 

In  England,  the  action  of  account  lies  in  all  common  law  courts  of  record.  F.  N.  B. 
129 ;  2  Inst  380.  And  both  in  England  and  in  this  country,  in  matters  of  account  courts 
of  equity  possess  a  concurent  jurisdiction  in  most  if  not  in  all  cases  with  courts  of  law. 
MUeheU  v.  Chreat  Works  Milling  and  Mamtfacturing  Company ^  2  Story,  648 ;  Poet  v.  iTtm- 
herly,  9  John.  R.  470  \  Jonet  v.  BuUock,  2  Dev.  Ch.  368  ]  NeUon  y.  JffarrUf  I  Terg.  360 ; 
Bruce  v.  Burdet,  1  J.  J.  Marsh.  80. 

(1)  "The  general  issue  in  account  render  is, '  never  bailiff  or  receiver,'  or,  as  it  is  ex- 
pressed in  the  old  law  language,  ne  unquee  bailiff  or  receiver.  Whatever  matter  goes  to 
show  the  defendant  never  was  accountable,  may  be  so  pleaded.  The  defendant  may 
also  plead  in  h&Tjplene  eomputavit,  (fully  accounted,)  or  a  release  or  nonage,  or  payment 
to  the  plaintiff  or  the  plaintiff's  order.  So  he  may  plead  he  was  the  plaintiff's  servant, 
to  drive  his  plough  or  keep  his  cattle,  for  then  he  was  never  accountable.  So  an  award 
of  all  matters  between  the  parties,  so  that  the  plaintiff  accepted  the  plaintiff's  bond  for 
the  same  sum.  So  that  the  account  Is  barred  by  the  statute  of  limitations,  for  this  is  a 
plea  in  bar.  So  he  may  plead  the  general  issue,  and/>Z«ne  eomputavit;  and  when  this 
latter  plea  is  so  added,  it  is  like  the  plea  of  payment  added  to  nan  est  factum.  The  mak- 
ing of  the  deed  is  still  denied.  So  plene  eomputavit  thus  added  does  not  admit  of  record  a 
liability  to  account ;  nor  would  the  jury  be  confined  to  the  inquiry  whether  the  defend- 
ant had  fully  accounted.  The  two  pleas,  taken  together,  make  the  defendant  say  to  the 
plaintiff:  'We  never  were  joint  bailiffs  and  receivers ;  but  if  you  prove  we  were,  then  I 
will  show  that  I  have  fully  accounted.' " 

Where  the  action  is  brought  against  two  jointly,  one  of  whom  pleads  the  general  issue, 
and  the  other  makes  default,  on  which  judgment  by  default  is  entered  against  him,  the 
former  shall  account  alone ;  as  writs  of  summons  and  capias  are  originals  in  this  state, 
and  no  process  of  outlawry  can  be  had  against  the  absent  defendant. 

It  is  a  rale  with  respect  to  pleading,  in  this  action,  1.  That  whatever  matter  can  be 
pleaded  in  bar  to  the  action,  must  be  so  pleaded ;  and  that  whatever  matter  which  may 
be  so  pleaded  in  bar,  cannot  afterwards  be  pleaded  before  the  auditors ;  the  reason  is,  to 
avoid  trouble  and  charge  to  the  parties. 

2.  Except  in  case  of  release  or  plene  eomputavit,  if  the  party  is  once  chargeable  and 
accountable,  he  cannot  plead  in  bar,  but  must  plead  before  auditors ;  these  exceptions 
are  because  a  release  and  having  fully  accounted  are  total  extinctions  of  the  right  of 
action,  which  the  court  is  to  judge  of;  and  even  in  those  cases  they  must  be  pleaded 
specially,  and  cannot  be  given  in  evidence  on  ne  ungues  reeeivor.  Therefore  he  cannot 
plead  in  bar  that  he  has  made  payment  of  the  money  he  received  to  account  with,  or 
tiiat  he  has  made  satisfaction  for  the  same ;  for  these  pleas,  being  matters  that  show  he 
was  once  accountable,  are  only  to  be  pleaded  before  auditors.  2  Troubat  &  Haly's 
Pract.  145,  3rd  ed.  1853,  and  cases  there  cited. 

(2)  It  is  a  general  rule  in  pleading,  that  the  plea  must  answer  eveiy  material  part  of 
the  declaration.  If  a  plea  begin  with  an  answer  to  the  whole,  but  in  truth  the  matter 
pleaded  be  only  an  answer  to  part,  the  plea  is  bad,  and  the  plaintiff  may  demur;  but  if 
the  plea  begin  as  an  answer  to  part,  and  is  in  truth  an  answer  to  part  only,  it  is  a  dis- 
continuance, of  which  the  plaintiff  may  take  advantage ;  the  plaintiff,  however,  ought  not 
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Jac.  I.  c.  16,  8.  8,  actions  of  account  (other  than  snch  accounts  as  con- 
cern the  trade  of  merchandize  between  merchant  and  merchant,  their 
factors,  or  seryants)  must  be  commenced  and  sued  irithin  six  years  next 
after  the  cause  of  action.(8^  If  the  defendant  plead,  that  he  was  never 
receiyer,(^)  he  cannot  give  m  evidence  a  bailment  to  deliver  to  another 
person,  and  that  he  has  delivered  accordingly :  for  though  this  special 
matter  prove  that  he  is  not  accountable,  yet,  as,  upon  the  delivery,  he 
was  accountable  conditionally  {viz.  if  he  aid  not  deliver  over,)  the  evi- 
dence does  not  support  the  plea.     So  a  release  cannot  be  given  in 


f 


t)  See  Cottam  y.  Partridge,  4  M.  &  6r.  271 ;  4  Scott's  N.  R.  819  \poH^  tit  ABSBmpstt. 
t)  2  RoU.  Abrid.  683,  (F.)  pi.  I. 


to  demur  in  this  case,  but  to  take  his  judgment  for  the  part  unanswered  by  nU  dicU;  for 
if  the  plaintiff  demurs,  or  pleads  oyer,  the  whole  action  is  discontinued.  1  RolL  Abrid. 
487,  pi.  10  ;  WeeJa  T.  Peach,  1  Salk.  179 ;  Market  t.  JohnMon,  1  Salk.  180 ;  Vinemt  t.  Bet- 
ton,  1  Lord  Rajm.  716  ;  Peere  y.  Senriquee,  2  Lord  Raym.  841 ;  Gilb.  Hist.  G.  B.  155, 158. 

"  There  must  be  eridence  of  a  pririty,  either  bjr  contract,  express  or  implied,  or  bj  law ; 
and  if  the  defendant  is  charged  as  bailiff,  or  guardian,  or  receiver,  or  tenant  in  common, 
or  joint  tenant,  he  must  be  proved  to  have  acted  in  the  specific  character  charged ;  for 
the  measure  of  their  liability  is  different ;  tenants  in  common  and  joint  tenants  being 
answerable  for  what  thej  have  actually  received,  without  deducting  costs  and  expenses ; 
receivers  being  charged  in  the  same  manner,  but  allowed  costs  and  expenses,  in  special 
cases,  in  favor  of  trade ;  and  guardians  and  bailiffs  being  held  to  account  for  what  th^ 
might,  with  proper  diligence,  have  received,  deducting  reasonable  costs  and  expenses.*' 
2  Greenl.  on  Evid.  {  37.  Sargent  v.  Paraone,  12  Mass.  149;  Grifitkr.  Willing,  3  Binn. 
317  ,*  Jordan  v.  Wilktnt,  2  Wash.  G.  G.  R.  482 ;  Irvine  v.  ffanlon,  10  S.  ft  R.  221. 

The  defendant  may  plead,  in  bar  to  this  action,  that  he  was  never  guardian,  bailiff,  or 
receiver,  or  that  he  has  fully  accounted,  or  that  he  has  accounted  before  auditors  as- 
signed by  the  plaintiff;  or  that  he  has  accounted  before  to  the  plaintiff  himself;  or  his 
infancy ;  or,  if  he  be  charged  as  receiver,  that  the  plaintiff  gave  him  the  money,  or  as- 
signed it  for  satisfaction  of  his  debt,  or  he  may  plead  in  his  discharge  a  release  from  the 
plaintiff  of  all  actions,  an  arbitrament,  or  the  statute  of  limitations,  or  that  he  was  the 
plaintiff's  hired  servant  or  apprentice.  1  Steph.  N.  P.  3  ;  Pull.  Ace.  121 ;  Jordan  ▼.  YTO- 
kins,  2  Wash.  G.  G.  482 ;  Spatdding  v.  Dwdap,  1  Root,  319 ;  Real  v.  BeHrand,  4  Wash.  G. 
G.  R.  556;  Pickett  v.  Peareone,  17  Yt.  470;  or  any  matter  which  tends  to  show  that  he 
was  never  accountable.  All  defences  which  admit  the  defendant  to  be  once  accountable, 
should  be  reserved  for  pleading  by  way  of  discharge  before  the  auditors. 

If  the  plea  is  that  defendant  accounted  before  two,  it  will  be  supported  bj  evidence 
that  he  accounted  before  one  of  them  only ;  for  the  accounting  is  the  substance.  Bull. 
N.  P.  127,  4th  ed.  A  plea  of  plene  eotnputavit,  in  an  action  of  account,  against  a  tenant 
in  common  and  bailiff,  is  not  satisfied  by  defendant's  showing  that  he  rendered  an  ac- 
count of  the  produce  of  the  sales  of  goods  belonging  to  himself  and  plaintiff,  together 
with  an  account  of  the  charges  attending  the  sales ;  he  ought  also  to  render  an  acount  of 
the  loss,  if  any,  accruing  from  the  sales,  or  an  account  which  shows  an  agreed-upon 
balance  between  plaintiff  and  defendant.    Baxter  v.  Hosier,  5  Bing.  N.  G.  288. 

An  action  of  account  by  one  partner  against  his  copartners,  for  a  settlement  of  the 
partnership  accounts,  must  be  commenced  within  five  years  next  after  the  cause  of  ac- 
tion, and,  unless  so  commenced,  will  be  barred  by  the  statute  of  limitations,  for  such  ac- 
counts do  not  concern  the  trade  of  merchandise  between  merchant  and  merchant ;  and, 
therefore  are  not  embraced  by  the  exceptions  to  the  statute.  Pull.  Ace.  23 ;  Perkim  v. 
Turner,  1  Har.  k  McHen.  400. 

The  proof  under  the  plea  of  plene  computavit,  is  different  ttom  what  it  is  before  the  au- 
ditor, on  the  issue  of  nothing  in  arrear.  The  former  defence  seems  to  rest  upon  the 
ground  of  an  express  settlement  of  the  dispute,  and  a  surrender  of  all  the  property  per- 
taining to  the  trust,  while  the  latter  issue  is  sustained  by  merely  showing  that  there  is 
nothing  now  in  the  defendant's  hands  for  which  he  is  liable  to  account ;  which  maj  be 
shown  either  by  proving  that  the  property  has  been  surrendered  to  the  plaintiff,  or  to  a 
third  person  by  the  plaintiff's  direction,  or  that  it  has  been  destroyed,  or  has  perished 
without  the  fault  of  the  defendant.    Pickett  v.  PearMons,  17  Vt.  470. 
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evidence  nnder  the  plea,  that  the  defendant  was  never  receiver.(t£)  Li 
account  against  the  defendant(2;)  as  receiver  hy  the  hands  of  A.  it  is 
BHfficient  S>r  the  plaintiff  to  prove  that  A.  directed  the  defendant  to 
borrow  of  another  to  pay  the  plaintiff:  that  the  defendant  borrowed 
accordingly,  und  that  A.  gave  bond  to  the  lender.  (1) 

(»)  WiOoughby  ▼.  SmdU^  1  Browl.  24.  {x)  Harringion  v.  DMne^  Hob.  36. 

(1)  The  evidence  for  the  plaintiff  must  support  the  material  avennents  in  the  declara- 
tion. If  the  defendant  is  charged  as  bailiff  or  receiver,  the  allegation  mnst  be  proved  as 
laid ;  and  if  he  is  tenant  in  common,  or  joint  tenant,  he  mnst  be  so  charged,  and  proved 
to  have  acted  in  the  specific  character  alleged ;  for  the  liability  of  persons  acting  in  these 
several  capacities  is  different  Tenants  in  common  and  joint  tenants  are  only  answera- 
ble for  what  they  have  actually  received,  and  are  not  allowed  costs  and  expenses ;  guar- 
dians and  baililb  are  answerable  for  what  they  might  have  received,  deducting  reasona- 
ble charges  and  expenses;  while  receivers  account  for  what  they  actually  receive,  without 
any  allowance  for  costs  and  expenses,  except  in  special  cases  in  favor  of  trade  and 
merchandise.  Onffith  v.  WUling,  3  Binn.  319 ;  Jordan  v.  WUkitu^  2  Wash.  C.  C.  R.  482 ; 
lTvin%  V.  HcoiUm^  10  S.  k  R.  221 ;  Brmimaidv.  May^  9  Yt.  31. 

As  between  partners,  it  is  sufficient  to  charge  the  defendant  generally  with  the  receipt 
of  money  to  their  joint  benefit;  and  if  Uie  plaintiff  prove  that  a  partnership  existed,  that 
the  defendant  was  the  acting  partner,  and  that  he  received  any  part  of  the  sum  charged, 
from  any  of  the  persons  mentioned  in  the  declaration,  he  is  entitled  to  a  general  verdict 
on  the  issue  ofru  ungues  receivor,  Jamea  v.  Browne^  1  Dall.  339.  But  if  Uie  declaration 
is  for  the  money  of  the  plaintiff,  and  the  proof  is  of  money  belonging  to  the  plaintiff  and 
others,  as  partners,  the  declaration  is  not  supported.  Jordan  v.  Wilkint,  2  Wash.  G.  0. 
R.  482.  If  there  are  several  defendants,  they  must  be  proved  to  be  jointly  and  not  seve- 
rally liable.  Whdm  v.  Watmough^  15  S.  fr  R.  158.  A  decUration  in  account,  which 
alleges  that  the  defendant  was  bailiff  of  the  plaintiff  of  certain  property,  and  which 
shows  that  the  parties  were  joint  tenants  of  the  property,  is  sustained  by  evidence  tend- 
ing to  show  a  joint  ownership  of  the  property,  and  that  the  defendant  has  received  more 
than  his  share  of  the  avails  of  the  property,  and  this  evidence,  upon  the  issue  whether 
the  defendant  was  bailiff  and  receiver,  will  entitle  the  plaintiff  to  a  verdict.  PiekeU  V. 
PMrtofu,  lY  Vt.  359. 

Where  a  claim  has  been  assigned  for  valuable  consideration,  with  power  to  collect  the 
same  for  the  use  of  the  assignee,  who  afterwards  receives  the  money,  he  is  not  bailiff 
and  receiver,  and  the  assignor,  having  parted  with  the  legal  Interest,  cannot  maintain 
an  action  of  account  against  him.  His  only  remedy,  if  any,  is  in  chancery,  and  not  at 
law.    Dexttr  v.  Hiteheockj  10  Conn.  Rep.  209. 

A  declaration  in  an  action  of  account,  by  an  administrator  against  a  surviving  partner 
in  the  business  of  attorneys,  with  the  intestate,  as  bailiff  and  receiver,  is  good,  although 
the  declaration  does  not  aver  of  what  the  defendant  was  bailiff,  and  does  not  aver  of 
whom  the  defendant  received.  Bobnuon  v.  Wright^  Brayt.  22.  As  between  partners.  It 
is  sufficient  for  the  plaintiff  to  charge  the  defendant  generally  with  the  receipt  of  the 
money  to  their  joint  benefit;  and  having  proved  a  receipt  by  the  hands  of  any  one  of  the 
persons  mentioned  in  the  declaration,  he  is  entitled  to  a  general  verdict  upon  the  issue 
of  M  ungues  receivor.  James  v.  Browne^  1  DaU.  339.  If  tiie  declaration  charge  the  de- 
fendant as  bailiff  of  certain  goods  belonging  to  the  plaintiff,  to  make  profit  of  for  the 
plaintiff,  and  as  receiver  of  certain  sums  by  the  hands  of  A.  and  B.,  being  the  money  of 
the  plaintiff;  and  the  evidence  is  of  money  received  from  G.  and  D.,  on  partnership  ac- 
Goxmt,  the  plaintiff  and  defendant  being  partners,  the  variance  is  fatal.  Jordan  v.  WHn 
kmij  2  Wash.  G.  G.  R.  482.  In  an  action  of  account,  for  a  note  given  by  A.,  in  the  name 
and  in  favor  of  the  plaintiff,  received  by  the  defendant,  to  be  accounted  for ;  on  a  plea 
of  "never  bailiff,"  &c.,  a  note  given  by  A.  to  the  selectmen,  for  the  use  and  benefit  of  the 
plaintiff,  supports  the  issue,  /^aiding  v.  Dunlap,  1  Root,  319.  A  count  against  one  as 
receiver,  without  stating  what  moneys  were  received,  is  bad.  Jfoy  v.  WiUiamSj  3  Yt. 
239.  Where  plaintiff  consigned  to  defendant  a  cargo  of  goods,  to  be  sold  on  commis- 
sion, he  agreeing  to  return  what  were  unsold,  and  he  sold  a  part  and  delivered  to  the 
pUintiff  an  account  current,  debiting  himself  with  all  the  goods  and  crediting  the  sales, 
leaving  a  large  balance  of  unsold  and  unretumed  goods;  it  was  held,  that  these  &cts 
did  not  maintain  the  plea  of  "fully  accounted,"  as  the  plaintiff  could  not  have  had  "in- 
fwiti/  eomptOoMaen^^  against  the  defendant  for  the  balance  of  account.  Meed  v.  Betran,  A 
Wssh.  C.  G.  B.  566 ;  Bak$r  y.  Biddle,  1  Baldw.  G.  G.  R.  418. 
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III.  Of  the  Judgment. 

1.  To  Aeeount    2.  Fmdl, — JSxeeuHon. 

1.  Thbbe  are  two  jadgments  in  this  action : — ^the  first  judgment  is, 
that  the  defendant  do  acconnt^f^)  usually  termed  a  judgment 
[*5]  *qiiod  comptitet.{l)  This  is  in  the  nature  of  an  award  of  the 
court,  interlocutory  only,  and  not  definitiye,(2)  and  whereon  a  writ 
of  error  does  not  lie.(2)  It  is,  however,  essentially  necessary  that  this 
ludgment  should  be  entered  ;{a)  for  where  the  defendant  pleaded  that  he 
had  fully  accounted,  and  issue  being  joined  thereon,  the  jury  found  for 
the  plaintiff,  and  assessed  damages  and  costs,  and  judgment  was  entered 
accordingly,  and  execution  taken  out ;  the  court,  on  motion,  set  aside 
the  judgment  and  execution,  obsereing  that  the  judgment  was  wrong, 
for  it  ought  have  been  only  a  judgment  to  account :  and  they  compared 
the  irregularity  in  this  case  to  the  irregularity  of  signing  final  judgment 
before  interlocutory  judgment.  (3) 


! 


y)  Go.  Ent.  46,  b  ;  Rast  Ent  17.  (z)  Meteaff*9  case,  11  Bep.  38, 

a)  Hughet  y.  Burgeu^  Ca.  Temp.  Hard.  394. 


(1)  The  form  of  this  judgment,  in  the  case  of  Godfrey  t.  SmmAerB^  3  Wils.  88,  was  as 
follows: — "Therefore  it  is  considered,  that  the  defendant  account  with  the  plaintiff  of 
the  time  aforesaid,  in  which  he  (defendant)  and  the  said  S.  S.  were  the*  baiUf&  of  the 
plaintiff,  and  had  the  care  and  administration  of  the  aforesaid  goods  and  merchandises, 
ftc.  to  be  merchandized  and  made  profit  of  for  plaintiff;  and  the  defendant  in  mere j,  &c., 
because  he  hath  not  before  accounted,"  &c.  See  forms'of  all  the  pleadings,  &c.,  in  this 
action,  in  Brownlow's  Entries,  tit.  "  Account  Render."  Thej  are  also  copied  into  6  Pena. 
Law  Jour.  p.  49. 

(2)  Accord.  BufXtr  v.  Zeiglerj  1  Penn.  Rep.  136  j  2  Troub.  k  Haly's  Practice,  148, 3d 
edition,  1863. 

(3)  After  the  judgment,  quod  computetf  (which  may  be  by  de&ult  and  is  then  Interlo- 
cutory only,)  and  auditors  are  assigned,  the  defendant  may  show  before  them  any  thing 
amounting  to  a  discharge  firom  the  debt,  as  payment,  delivery  over  of  the  money  or  goods, 
expenditure  on  behalf  of  the  plaintiff,  inevitable  accident,  or  that  he  was  robbed  of  them 
without  his  de&ult,  or  that  they  were  cast  into  the  sea  for  the  preservation  of  the  ship, 
or  that  they  were  seized  by  the  king's  enemies,  Ac,  provided  the  matter  of  discharge  so 
pleaded  "be  consistent  with  the  previous  verdict  and  judgment,  and  does  not  amount  to  a 
plea  in  bar  of  the  action  altogeUier.    PuU.  Ace.  128 ;  1  Steph.  N.  P.  3. 

It  is  the  province  of  the  auditors  to  weigh  the  evidence  and  investigate  the  facts,  and 
determine  thereon,  and  a  report  will  not  be  set  aside  for  a  mistake  of  facts.  Parker  y, 
Avery,  Kirby,  353 ;  Wood  v.  Barney,  2  Yt.  369.  The  report  of  the  auditors  must  be  cer- 
tain, and  state  a  special  account.  Fmney  v.  Harheeon,  4  Yeates,  614.  Exceptions  must 
be  made  before  the  auditors,  and  cannot  be  taken  after  the  report  has  been  returned. 
Moore  v.  Hunter,  4  Teates,  368  ;  CroutUXat  v.  WCaU,  6  Binn.  433. 

The  plaintiff  may  recover  in  the  final  judgment,  a  larger  sum  than  that  demanded  in ' 
his  declaration,  and  where  he  declares  for  the  value  of  his  property  as  well  as  damages 
in  rendering  the  judgment,  each  should  be  distinguished.     OraU  v.  PkUUpe,  6  Binn. 
664,  668. 

In  an  action  of  account  against  the  defendant  as  receiver,  to  render  an  account,  if  the 
defendant  come  at  the  first  day  and  submit  to  account,  the  plaintiff,  it  is  said,  cannot 
recover  damages;  but  if  he  plead  to  the  action  ne  unquee  eon  reeeivor,  he  is  liable  to 
damages.  It  is  also  said  that  damages  are  not  recoverable  in  an  action  of  account 
against  a  man  as  receiver  of  money,  to  deliver  over  or  to  redeliver  upon  request ;  bnt 
that  in  an  action  of  account  against  a  man,  as  receiver  of  moneys  to  merchandise  with, 
damages  are  recoverable  for  the  profit  which  has  been,  or  might  have  been  made  of  the 
money.    1  Steph.  N.  P.  6. 

The  individual  members  of  a  co-partnership,  who  have  advanced  money  for  the  benefit 
of  the  firm,  are  entitled  to  interest  on  such  advances  from  the  time  they  are  made. 
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After  the  jpdgment  to  account,  the  defendant  usually  offers  to  ac- 
count, and  thereupon  the  court  assigns  auditors  to  take  and  declare  the 
account  between  the  parties.  The  auditors  a88igned,(i^  are,  in  general, 
some  of  the  oflScer8(l)  of  the  court,  who  may  convene  the  parties  before 
them  from  day  to  day,  until  the  account  is  aetermined.  If  the  auditors 
find  the  parties  remiss  and  negligent,  they  must  certify  to  the  court 
that  they  will  not  account.  By  stat.  4  Ann.  c.  16,  s.  27,  the  auditors 
are  empowered  to  administer  an  oath,  and  examine  the  parties  touching 
the  matters  in  question,  and  for  the  trouble  in  auditing  and  taking  such 
account,  shall  have  such  allowance  as  the  court  shall  judge  reasonable, 
to  be  paid  by  the  party  on  whose  side  the  balance  of  account  shall  be. 
Special  bail  is  not  to  be  found  until  after  judgment  to  account.  (<?)  (2)  If 
the  defendant,((2)  after  the  judgment  to  account,  does  not  personally 
appear  in  court  to  give  bail  to  account,  there  must  issue  a  capias  ad 
eommUandura  for  the  purpose  of  bringing  him  into  court.  With  respect 
to  pleading  before  the  auditors,(3)  the  following  rules  are  to  be 
♦observed : — 1.  In  order  to  avoid  trouble  and  charge  to  the  par-  [  *6  ] 
ties,(«)  what  might  have  been  pleaded  in  bar  to  the  action  shall 


[b)  WiUiams  y.  LeCy  1  Mod.  42.    See  the  form,  3  Wils.  89 
fe)  Beeves  y.  Oibson,  I  Lev.  300.  (d)  Cheei 

«)  Tc^lor  T.  Fage,  Cro.  Oar.  116 ;  3  Wils.  113,  S.  P. 


ci  Beeves  t.  Otbtofij  i  Lev.  300.        _        (d)  Chester  v.  Eunty  C.  B.  M.  13  Geo.  IL 


Hodges  T.  Parker,  Vl  Vt.  242 ;  and  a  claim  by  one  partner,  for  serviceg  rendered  subse- 
quent to  the  dissolution  of  the  firm,  in  settling  its  concerns,  is  a  proper  item  to  be  adjusted 
in  an  action  of  account  between  the  partners,  brought  for  the  liquidation  of  their  part- 
nership accounts.    Bradley  y.  ChamherUeny  16  Yt.  613. 

All  articles  of  account  between  the  parties  incurred  since  the  commencement  of  the 
suit,  lire  included  bj  the  auditors,  and  the  whole  is  brought  down  to  the  time  when  they 
make  an  end  of  the  account.  Couseher  y.  Tulamj  4  W.  G.  G.  R.  442.  A  report  that  the 
plaintiff  has  no  legal  demand  at  present  is  sufficiently  certain  and  final.  lb.  Kitchen  y. 
Strawbridgey  Id.  84. 

But  a  general  verdict  for  the  plaintiff  and  judgment  of  quod  computet  do  not  conclude 
the  defendant  as  to  the  dates  and  sums  mentioned  in  the  declaration.  Hewbold  y.  SimSf 
2  S.  A;  R.  317. 

(1)  In  Oodfreg  v.  Saunders,  0.  B.  3  Wils.  73,  the  three  prothonotaries  were  assigned 
auditors. 

(2)  It  was  said,  by  all  the  prothonotaries  in  the  Gourt  of  Gommon  Pleas,  that  the 
defendant  upon  the  first  writ  should  not  be  held  to  special  bail,  yet,  in  special  cases,  by 
the  discretion  of  the  court,  he  shall  find  bail.    Noy,  28. 

(3)  Auditors  take  the  account  and  refer  objections  and  issues  to  the  court ;  and  if  the 
party  neglect  to  tender  issues  in  fiict  and  law  to  them,  he  cannot  afterwards  come  into 
court  in  a  summary  way  and  object  to  the  items.  Wilson  v.  Wilson,  2  South,  791.  They 
may  report  a  balance  in.  favor  of  the  defendant.  Dickerson  v.  Whittlesey,  2  Root,  121. 
The  principles  of  law  on  which  auditors  proceed,  may  be  examined ;  and  their  proceed- 
ings may  be  amended.  Spencer  v.  Usher,  2  Day,  116;  Parker  v.  Avery,  Kirby,  353 ;  Wood 
V.  Barney,  2  Yt  369.  A  report  that  the  defendant  had  fully  accounted  is  bad.  It  should 
find  that  he  was  nothing  in  arrear.  fencer  v.  Usher,  supra.  So  a  report  that  the 
defendant  shall  pay  a  sum  to  the  plaintiff,  without  finding  how  much  he  owed,  is  bad. 
Thomas  v.  Alsop,  2  Root,  12.  They  may  be  inquired  of  as  to  the  principles  on  which 
they  made  up  the  sum  found  by  them  to  be  due  to  the  plaintiff.  State  v.  Worthington,  1 
Boot,  137 ;  Spalding  v.  Dunlap,  1  Id.  319.  Exceptions  must  be  made  before  the  audi- 
tors, and  cannot  be  taken  after  the  report  is  returned.  OrottsiUat  y^JfCall,  6  Binn.  432  ; 
Moore  v.  Hunter,  4  Yeates,  358 ;  Moore  v.  Hunter,  3  Binn.  475,  note.  Contra,  Orats  y. 
PhiU^,  3  Binn.  474.  A  judgment  of  quod  computet  being  interlocutory,  is  within 
the  control  of  the  court,  and  may  be  opened  at  a  term  after  it  was  entered.  Kitchen 
V.  Strawbridge,  4  Wash.  G.  G.  84.  But  after  such  judgment,  an  objection  to  the  plain- 
tiff's disabili^  comes  too  late.  Bredm  v.  Dwen^  2  Watts,  96  ]  see  2  Troub.  k  Haly's 
Pract.  p.  155,  3d  ed.,  cases  cited  in  note  (5). 
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not  be  allowed  as  a  discharge  before  the  auditors.  2.  If  the  party  is 
once  chargeable  and  accountable,(/)  he  cannot  plead  any  matter  in 
bar^  except  a  release,  or  plene  eomptUavit;  but  must  plead  before  the 
auditors.fl)  The  exceptions  proceed  on  this  ground,  that  a  release, 
and  the  havinff  fully  accounted,  are  total  extinctions  of  the  right  of 
action,(</)  of  Which  the  court  is  to  judge ;  and  eyen  in  these  cases  they 
must  be  pleaded  specially,  and  cannot  be  given  in  evidence  on  ne  unquet 
reeeivar.  8.  Nothing  can  be  pleaded  before  the  auditors,(A)  contrary 
to  what  has  been  previously  pleaded  and  found  by  verdict,  oecause  the 
consequences  would  be  either  two  contradictory  verdicts,  which  would 
perplex  the  court,  or  two  similar  verdicts,  which  would  be  nu^tory. 
4.  If  the  defendant  plead  before  the  auditor8,(t)  any  matter  in  disdiarge, 
wiuch  is  denied  by  the  plaintiff,  so  that  the  parties  are  at  issue,  the  au- 
ditors must  certify  the  record  to  the  court,  who,  thereupon,  will  award 
a  venire  facias  to  try  it  ;(2)  and  if  on  the  trial  the  plaintiff  make  default, 
he  shall  be  nonsuited ;  but,  notwithstanding  the  nonsuit,  he  may  bring 
a  icire  facias  upon  the  first  judgment. 

2.  The  final  judgment  is,(i)  that  the  plaintiff  do  recover  against  the 
defendant  so  much  as  he,  the  defendant,  is  found  in  arrear.(3)  A  writ 
of  error  lies  upon  this  last  judgment  only;  but,  although  it  be  found 
erroneous,  and  reversed,  the  first  judgment  shall  stand  in  force ;  for  the 
twojudgments  are  distinct  and  perfect.(4) 

Execution. — It  is  not  unworthy  of  remark,  that  this  action  is  the 
first  of  a  civil  nature  in  which  process  of  execution  against  the  person 
was  given.  This  process  is  given  by  stat.  Westm.  8,  18  Ed.  I.  c.  11; 
but,  under  this  act,  the  guardian  in  socace  cannot  be  committed  to  prison, 
for  he  is  in  loco  parentis^  and  the  words  of  the  statute  are  de  servienr 
tibus  balivisy  ^c. 

(/)  3  WUg.  113,  114.  (g)  1  Brownl.  24,  25. 

m  3  was.  114.  (•)  BuU.N.  P.  128. 

(k)  MetealfM  case,  11  Rep.  40,  a. 

(1)  Bat  ft  general  rerdict  for  the  plaintiff  and  jadgment  of  quod  computet  do  not  con- 
clude the  defendant  as  to  the  dates  and  sams  mentioned  in  the  declaration.  Ntmbold 
T.  Simt^  2S,k'SL  317. 

(2)  On  the  trial  of  such  issues  the  plaintiff  cannot  give  evidence  of  moneys  received 
by  the  defendant,  before  the  time  laid  in  the  declaration.  Sveigart  t.  Lowmarter^  U 
S.  *  R.  200. 

(3)  The  form  of  this  judgment  for  the  plaintiff  upon  demurrer  to  plea  before  the  audi- 
tors, in  Godfrey  v.  Samden,  3  Wils.  94,  was  as  follows : — ^'^  Therefore  it  is  considered, 
that  the  plaintiff  do  recover  against  the  defendant  the  aforesaid  12,0002.  (the  sum  laid  in 
the  declaration),  for  the  value  of  the  goods  and  merchandizes  aforesaid,  and  also  278/. 
7t.  9<f.  for  his  damages,  as  well  by  reason  of  the  interpleading  aforesaid,  as  for  his  costs 
and  charges  by  the  plaintiff  in  and  about  his  suit  in  that  behalf  expended,  to  the  said 
plaintiff  by  the  court  here  adjudged  with  his  assent ;  and  that  the  said  defendant  be  in 
mercy,"  Ac.  Forms  of  the  pleadings  may  be  found  in  Pull,  on  Ace.  p.  122 ;  5  Penn.  Law 
Jour.  49,  and  2  Qfeenl.  on  Evid.  2  36  in  note. 

(4)  The  reader  who  is  desirous  of  further  information  concerning  the  nature  of  this 
action,  is  referred  to  the  record  and  proceedings  in  the  case  of  Godfrey  v.  Saunden^  3 
Wils.  73,  which  is  said  by  Ch.  Just.  Tilghman,  6  Binn.  668,  to  throw  more  light  on  the 
subject  than  any  case  of  modem  times.  See  also,  2  Leigh's  N.  P.  1546.  Appendix,  by 
Am.  editor. 
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♦CHAPTER  11. 

OP  ADULTEET.(1) 

I.    Op  the  remedy  for  this  Injury  and  in  what  Cases  an 

Action  may  be  maintained,    p.  7. 
n.    Op  the  Venxjb — ^Declaration — Plea.    p.  11. 
ni.    Of  the  Evidence,  and  herein  op  the  Statutes  relating  to 

Marriage,    p.  12.    Proof  of  Adultery,    p.  28. 
ly.     Of  the  Damages,    p.  24.       Costs,    p.  25. 


I.  Of  the  remedy  far  this  Injury j  and  in  what  Cases  an  Actum  may  be 

maintained. 

In  ancient  times  sdnltery  was  inqoirable  in  tonrns  and  Ieets,(a)  and 
punishable  by  fine  and  imprisonment;  but  at  the  present  day  this 
offence  belongs  to  the  ecclesiastical  courts,  and  the  temporal  courts  do 
not  take  any  cognizance  of  it  as  a  public  mron^.  Several  attempts, 
indeed,  have  been  made  by  the  legislature  to  bring  this  offence  within 
the  pale  of  criminal  jurisdiction,  but  they  have,  for  the  most  part,  been 
wholly  ineffectual.(2)  During  the  time  of  the  commonwealth,  in  the 
year  1650,  when  the  ruling  powers  found  it  for  their  interest  to  put  on 
the  semblance  of  a  yery  extraordinary  strictness  and  purity  of  morals,(5) 
adultery  was  made  a  capital  crime.rS)  But  at  the  restoration, 
when  men,  from  an  abhorrence  *ot  the  hypocrisy  of  the  late  [  *8  ] 
times,  fell  into  a  contrary  extreme  of  licentiousness,  it  was  not 
thought  proper  to  renew  a  law  of  such  unfashionable  rigour ;  adultery, 
therefore,  at  the  present  day,  as  far  as  respects  the  temporal  courts,  is 
considered  merely  as  a  ciyil  injury ;  and  the  only  remedy,  which  the 
law  affords,  is  an  action,  whereby  the  husband  may  recover,  against  the 
adulterer,  a  compensation  in  damages  for  the  loss  of  the  society,  com- 
fort, and  assistance  of  his  wife,  in  consequence  of  the  adultery. 

Although  there  are  not  wanting  authorities((r)  to  show  that  the  action 
for  adultery  is,  for  some  purposes  at  least,  to  be  considered  as  an 

(a)  3  Inst.  206.  (b)  4  Bl.  Com.  p.  64. 

(c)  Cooke  T.  Sayer,  2  Keajron,  371;  6  East.  388,  389;  JBaiehelor  7.  JBiffg,  3  Will. 

319;  2  Bl.  R.  854;  per  Oroie^  J.,  in  Wheedon  y.  TimbreU,  6  T.  R.  361;  and  6  East, 
391. 


(1)  See  Bishop  on  Marriage  and  Dirorce,  415-453,  2nd  ed. ;  Morgan's  Treatise  on  the 
Law  of  Marriage,  Adulteiy,  and  Divorce,  2  toIs.,  Syo.,  Oxford,  1826;  2  Greenleaf's 
End.  h.  t. ;  Nicolas  on  the  Law  of  Adnlterine  Bastardj,  8vo.,  London,  1836 ;  Tebb's 
Essay  on  the  Scripture  doctrines  of  Adultery  and  Diyorce,  8  vo.,  London,  1822 ;  Lewis' 
Criminal  Law,  8vo.,  Philadelphia,  1847. 

(2)  In  the  year  1604,  (2  Ja.  I.)  a  bill  was  brought  into  parliament  "  For  the  better  Re* 
pressing  the  detestable  Grime  of  Adultery.''  This  bill  was  committed,  but  when  the 
repoit  was  made  by  the  committee,  the  Earl  of  Hertford  said,  that  they  found  the  bill 
rather  concerned  some  particular  persons  than  the  public  good,  whereupon  the  bill  was 
dropped.  See  5th  yoI.  of  Pari.  Hist.  p.  88.  Another  attempt  was  made  in  the  year 
1800,  but  failed;  the  bill  passed  the  Lords,  but  was  negatived  in  the  Commons.  Pari. 
Hist.  YoL  35,  p.  225  to  325. 

(3)  The  provisions  of  this  act  will  be  found  in  Scobell's  Acts,  part  2,  p.  121,  fo.  ed. 
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action  on  the  case,  yet  it  may  also  be  considered  as  the  subject  of  an 
action  of  trespa88.(c{)  (1)  In  a  m#dem  CBBe,{e)  where  in  the  analogous 
action  for  the  seduction  of  the  plaintiff's  sister  and  servant,  the  action 
was  brought  in  cmBj  and  the  defendant  demurred  generally,  on  the 
ground  that  the  action  was  misconceived,  and  should  have  been  trenxm, 
and  not  ease,  the  court  overruled  the  demurrer :  Lord  Ahinger^  C.  B., 
observing,  that  the  question  is  not,  whether  trespass  will  lie,  but  whedier 
ea9e  will  not  lie  also ;  in  actions  of  crim.  con.,  it  has  always  been  the 
practice  to  brine  trespass  or  case  indiscriminately.  (2) 

To  maintain  this  action,  it  is  essentially  necessary,  that  the  husband 
should  present  himself  in  court,  as  has  been  said,  with  clean  bands, 
that  is,  without  any  imputation  of  having  courted  his  own  dishonour,  or 
having  been  instrumental  to  his  own  disgrace ;  for  it  is  now  Bettled,(/) 

{d)  Woodward  ▼.  Walton^  2  N.  B.  476 ;  Ditcham  v.  Bond,  2  M.  ft  S.  436,  S.  P.  le- 
cognizing  Woodward  Y.  WdUon,  (e)  CAomdarZom  v.  HazUwood^  6  M.  ft  W.  517. 

(/)  Per  de  Orey^  C.  J.,  in  Howard  v.  Burionwood^  G.  B.  Hiddx.  Sitt.  after  Trin. 
T.  16  Geo.  II.  Agreed  bj  the  coart  in  Duberley  t.  Gunning ^  4  T.  R.  651,  and  there 
said  by  BuUer^  J.,  to  be  settled  law. 


(1)  In  Woodward  y.  Walton^  2  B.  ft  P.  N.  R.  476,  where  it  was  holden,  that  an  action 
for  debauching  the  plaintiff's  daughter  joer  quod  $erviiium  aminl  is  an  action  for  trespass, 
and  that  consequently  a  count  for  that  purpose  might  be  jxnned  with  a  count  for  bresk- 
ing  and  entering  the  plaintiff's  house.  Sir  J.  Maasfiekl,  delivering  the  epinioa  of  the 
court,  introduced  the  following  remarlcs :  "  A  little  confusion  has  arisen  in  some  of  the 
cases  from  the  insertion  of  the  words  vi  ei  armit  in  declarations  in  actions  on  the  case, 
these  words  being  generally  applicable  to  actions  of  trespass  only ;  and  I  certainly  do 
not  recollect  to  have  seen  them  used  in  actions  upon  the  case.  In  actions  Uke  the  pre- 
sent, as  for  as  my  recollection  goes,  the  form  of  the  declaration  has  always  been  in  tres- 
pass vi  et  armit  et  contra  pacetn,  I  cannot  distinguish  between  this  action  and  an  action 
for  criminal  conversation.  If  that  be  the  subject  of  trespass,  this  must  be  00  too.  In 
the  action  for  criminal  conversation,  the  violence  is  not  the  ground  of  action ;  both  in 
that  case  and  In  this,  if  the  ii^ury  were  committed  with  violence,  it  would  amount  to  a 
rape.  I  do  not  see,  therefore,  any  good  reason  why  either  of  them  should  be  the  subject 
of  an  action  of  trespass.  But  it  teemt,  from  the  eases  which  ws  have  looked  intOf  that  thi 
action  for  criminal  conversation  has  been  considered  for  years  as  the  subject  of  an  action  of 
trespass.  In  actions  by  a  master  for  an  assault  upon  his  servant,  per  quod  servititm 
amisit,  there  is  no  trespass  against  the  plaintiff;  the  sole  foundation  of  the  action  is  the 
loss  of  service;  yet  this  also  hfts  been  considered  as  an  action  of  trespass.  Accord. 
Baney  v.  Townsend^  1  M^Gord,  207  ;  Moran  v.  Dawes,  4  Cow.  412  ;  Parker  y.  EUsoU^  Gil- 
mer, 33 ;   Wilt  V.  Vickers,  8  Watts,  233  ;  Ream  v.  Rank,  3  S.  ft  R.  215. 

(2)  Case,  and  not  trespass,  is  the  proper  form  of  action,  where,  at  the  time  of  the  seduc- 
tion, the  daughter  resided  in  the  house  of  another.    Clouyh  v.  Denney,  5  Greenl.  446.   In 
Moran  v.  Dawen,  4  Gowen,  412,  it  was  said  by  the  court,  that  ^^case  is,  without  exception, 
the  proper  remedy ;"  but  see  post,  1113,  note  1.  In  Ream  v.  Rank,  3  S.  ft  R.  215,  the  Su- 
preme Gourt  of  Pennsylvania  maintained  that  ease  was  the  most  proper  form  of  action, 
although  trespass  might  lie.     In  Virginia,  it  is  held  that  the  action  may  be  either  trespass 
or  case.  Parker  v.  ElUott,  Gilmer,  33 ;  6  Munf.  587.  In  Jones  v.  Tevis,  4  Littell,  25,  it  was  held 
by  the  Gourt  of  Appeals  of  Kentucy,  that  an  action  would  lie  in  behalf  of  the  father  while 
living,  and  in  behalf  of  the  mother  after  his  death,  for  enticing  away  an  infant  daughter, 
by  which  the  parent  lost  her  services,  which  action  must  be  ease,  not  trespass;  but  that 
no  action  would  lie  on  behalf  of  the  parent  for  procuring  the  marriage  of  such  infant 
without  the  parents'  consent.    The  wife  cannot  give  consent  to  defendant's  entering  the 
dwelling  of  the  husband  with  a  view  to  the  commission  of  the  offence.    Forsythe  v.  Tht 
State,  6  Ohio  R.  23.    The  gist,  in  either  form  of  action,  is  the  injury  done  to  the  husband 
in  alienating  his  wife's  affections,  destroying  the  comfort  he  had  from  her  company,  and 
raising  children  for  bim  to  support  and  provide  for ;  In  fact,  it  is  a  civil  action  brought 
to  recover  a  pecuniary  compensation  for  a  civil  injury,  and  not  to  punish  the  defendant 
for  having  violated  the  laws  of  morality  and  infringed  the  rules  of  decency.     1  Steph.  N. 
P.  6 ;  Reeves,  Dom.  Rel.  63. 
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that  if  the  husband  has  consented  to,  or  provided  means  for,  the  adul- 
terous intercourse  of  his  wife  with  the  defendant,  the  ground  of  the 
action  is  removed,  and  the  defendant  will  be  entitled  to  a  ver- 
dict;  for  volenti  nan  fit  injuria,{l)    So  if  *the  husband,  after    [*9] 
marriage,  transgresses  those  rules  of  conduct  which  decency 
requires(^)  and  affection  demands  from  him,  and  in  an  open,  notorious, 
and  undisguised  manner,  carries  on  a  criminal  correspondence  with 
other  women,  he  cannot  maintain  this  action.(8)    So  if  a  wife  be 
suffered  to  live  as  a  prostitute(A)  with  the  privity  of  the  hus- 
band, and  the  defenaant  has  thereby  been  drawn  in  to  *com-     [  '^'lO  ] 
mit  the  act  of  which  the  husband  complains,  the  action  cannot 
be  maintained.(4)    But  if  the  husband  has  been  guilty  of  negligence 

(if)  Wyndham  t.  Lord  Wycombe,  4  Esp.  N.  P.  C.  16;  and  Sturi  y.  Marquis  of  ^land- 
ford  there  cited,  both  ruled  by  Kmyon,  0.  J.  (2). 

(A)  Per  Lord  Man^fidd,  C.  J.,  in  SmUh  v.  AUiMon,  Boll.  N.  P.  27;  Hodges  t.  Wyndham^ 
Peake,  N.  P.  C.  39. 

(1)  From  Lord  KenyofCs  account  of  (Hbber  y.  Sloper,  in  4  T.  B.  655,  it  would  appear 
as  if  the  yerdict  In  that  case  had  been  giyen  in  conformity  with  this  position.  But,  in 
fact,  the  jury  in  Cibber  y.  Sloper,  found  a  yerdict  for  the  plaintiff,  with  IQL  damages. 
The  cause  was  tried  before  Lee,  G.  J.,  at  the  Middlesex  sittings  after  Michaelmas  Term, 
5th  of  December,  1738.  The  case  is  truly  stated  in  Buller's  N.  P.  27,  as  foUows: — 
In  Cibber  y.  Sloper,  it  was  holden,  that  the  action  lay,  though  the  priyity  and  consent  of 
the  husband  to  the  defendant's  connexion  with  the  wife  were  clearly  proyed.  The  clear 
proof  here  alluded  to  was  this — ^that  the  plaintiff  and  defendant  liyed  in  the  same  house ; 
that  their  bed-chambers  were  adjoining  to  each  other ;  and  that  there  was  a  communi- 
cation between  them  by  a  door.  Mrs.  Gibber  used  to  undress  herself  in  her  husband's 
room,  and  leaye  her  clothes  there,  and  putting  on  a  bed-gown,  retired  to  Mr.  Sloper's 
Toorh  with  one  of  the  piUows  taken  from  her  husband's  bed,  Mr.  Gibber  shutting  the 
door  after  her  and  wishing  her  good  night.  It  was  proyed  also,  that  Mr.  Gibber  some- 
times called  Mr.  Sloper  and  Mrs.  Gibber  up  to  breakfast.  Lord  Kenyon^  at  a  time  subse- 
quent to  that  aboye-mentioned,  viz.  on  the  first  trial  of  Hoare  y.  AUm,  Middlesex  sittings 
aOer  Mich.  Term,  41  Geo.  III.  MSS.,  stated  "that  in  Cibber  y.  Sloper,  the  chief  justice 
thought  the  conduct  of  the  husband  so  gross,  that  it  was  a  case  for  small  damages,  but 
that  it  did  not  go  to  the  ground  of  the  action;  since  that  time,  howeyer,  it  had  been 
thoifght,  that  where  the  husband  furnished  means  for  the  criminal  intercourse,  the  action 
would  not  lie."  It  has  been  repeatedly  determined,  that  if  the  act  complained  of  be 
with  the  husband's  priyity,  the  action  will  not  lie.  This  doctrine  was  recognized  by 
Lord  Mantfidd,  G.  J.,  in  the  case  of  Woreleyy.  Bissett,  Middlesex  sittings  after  Hil.  1782, 
and  Ibley  y.  Lord  Peterborough^  B.  R.  B.  25  Geo.  UI.,  said  arg.  in  Bennett  y.  AUeoU,  2 
T.  R.  166.  Another  action  was  brought  by  Cibber  against  Sloper,  for  detaining  the 
plaintiff's  wife,  which  was  tried  on  the  4th  of  December,  1739,  and  a  yerdict  found  for 
the  plaintiff,  damages  500i.,  Mrs.  Gibber  haying  been  preyented  by  the  detention  from 
performing  on  the  stage,  where  she  used  to  receiye  a  large  salary. 

(2)  Although  the  opinion  of  Lord  Kenyon,  G.  J.,  as  deliyered  in  Siurt  y.  Marquia  of 
Blandford,  coincided  with  the  position  in  the  text,  yet  the  jury  in  that  case  found  a  yer^ 
diet  for  the  plaintiff,  with  100^  damages. 

(3)  Lord  Alvanley,  G.  J.,  differed  in  opinion  with  Lord  Kenyan  on  this  point :  Lord 
A.  thought  that  the  infidelity  or  misconduct  of  the  husband  could  not' be  set  up  as  a 
leg'il  defence  to  the  adultery  of  the  wife ;  that  circumstance  alone  which  struck  him  as 
famishing  any  defence  was,  where  the  husband  was  accessory  to  his  own  dishonour ;  in 
that  case,  he  could  not  complain  of  an  injury  which  he  had  brought  on  himself,  and  had 
consented  to ;  but  that  the  wife  had  been  injured  by  the  husband's  misconduct,  could 
not  warrant  her  in  injuring  him  in  that  way,  which  was  the  keenest  of  all  injuries.  In 
a  case  of  this  kind,  therefore,  (Brondey  y.  Wallaee,  4  Esp.  N.  P.  G.  237,)  Lord  Alvahl^ 
directed  the  jury  to  consider  eyidence  of  infidelity  in  the  husband,  as  going  in  mitiga- 
tion of  'damages  only,  and  not  as  furnishing  an  answer  to  the  action,  or  as  entitling  the 
defendant  to  a  yerdict. 

(4)  "  If  the  wife  is  a  prostitute,  and  the  husband  is  not  priyy  to  it,  it  goes  only  in 
mitigation  of  damages ;  but  if  he  is  consenting  to  it,  or  otherwise  conniyes  at  it,  it  takes 
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merely,  or  inattention  to  the  behayionr  and  condnct  of  luB  wife  m^  ibe 
d6fenaant,(t)  not  amounting  to  a  consent,  such  circomstanoe  inll  go  in 
mitigation  of  damages  omy.  In  Winter  v.  Henny  4  C.  &  P*  498, 
AldersaUj  J.,  in  somminff  up  said,  ^^I  apprehend  the  law  to  be,  that 
the  plaintiff  will  be  entiSed  to  recoyer,  unless  he  has,  in  some  degree, 
been  a  party  to  his  own  dishonour,  either  bv  giving  a  general  license  to 
his  wife  to  conduct  herself  as  she  pleased  with  men  generally,  or  by 
assenting  to  the  particular  act  of  aaultery  with  this  defendant,  or  by 
having  totally  and  permanently  given  op  all  the  advantage  to  be  derived 
from  her  society.  If  you  shodd  be  of  opinion  that  the  plaintiff  has 
done  any  of  these  three  things,  then  the  defendant  will  be  entitled  to 

your  verdict."(l) 

In  an  action  for  adultery  with  the  plaintiff's  wife,(A;)  it  appeared  that 
the  plaintiff  and  his  wife  had  agreed  to  live  separately :  the  plaintiff 
proved  several  acts  of  adultery  committed  by  the  defendant  after  the 
separation  of  the  plaintiff  and  his  wife,  but  there  was  not  any  direct 
proof  of  adultery  before  the  separation.  Lord  Kenyonj  C.  X,  bein^ 
of  opinion  that  the  gist  of  the  action  was  the  loss  of  the  comfort  and 
society  of  the  wife,  which  was  alleged  in  the  declaration  in  the  usual 
manner,  but  was  not  supported  by  the  evidence,  nonsuited  the  plaintiffl 
On  a  motion  for  a  new  trial,  the  court  concurred  in  opinion  with  the 
chief  justice.(2) 

In  a  ca8e,(7)  where  the  husband  and  wife  had  entered  into  a  deed  of 
separation  with  trustees,  and  the  wife  was  living  separate  from  the  hus- 
band, though  not  in  pursuance  of  the  terms  of  the  deed,  at  the  time  of 
the  adulterous  intercourse,  Lord  ElUnhorough^  C.  J.,  said  that  he  did 

(f)  Agreed  bj  the  court  in  Dtiberley  y.  Ounnmg^  4  T.  R.  661. 
\k)   Wudon  y.  TimbreUy  5  T.  R.  357. 

(l)  Chambers  y.  Camlfidd^  6  Bast,  244.   See  also  WUtonY.  Webster^  7  G.  &P.  198,  CoUrid^t^ 
J.  [See  also  Handy  y.  WaUon,  8  Scott,  N.  C.  579,  Law  Reyiew,  No.  5,  Koy.  1845,  p.  496.] 

away  the  ground  of  the  action.  If  an  illicit  conyersation  be  had,  and  he  is  not  priry^  to 
it  at  the  time,  but  knows  of  it  afterwards  and  then  receiyes  her  back,  yet  he  maj  support 
an  action,  and  the  subsequent  reconcilation  goes  only  in  mitigation  of  damages."  Per 
de  Ora^j  0.  J.,  in  Howard  y.  Burtonwood,  In  CaXeroJi  y.  Earl  of  Harhoroughj  the  plain- 
tiff obtained  a  yerdict,  damages  lOOZ. ;  although  it  was  proyed  that  the  marriage  had 
been  concealed  from  the  mother  of  the  wife,  and  the  husband  yery  seldom  saw  his  wife, 
and  suffered  her  to  remain  with  her  mother,  as  if  she  were  single,  and  to  continue  to 
perform  at  the  theatre  in  her  maiden  name.  4  C.  &  P.  499,  ISndal^  G.  J.  A  diyorce  a 
vmculo  matrimonii  under  the  act  of  Assembly  of  Pennsylvania^  has  been  held  not  to 
debar  the  husband  from  an  action  for  adultery  committed  preyious  to  the  diyorce. 
EaUr  y.  Flomer/elt,  Wharton's  Digest,  404,  2nd  ed. 

(1)  In  action  for  criminal  conversation  with  the  plaintiff's  wife,  eyidence  that  the 
character  of  the  wife  for  chastity  was  bad  before  she  was  married  to  him ;  that  the 
plaintiff  had  liyed  with  her  after  he  had  notice  of  her  improper  intercourse  with  the 
defendant;  that  he  had  conniyed  at  her  intimacy  with  other  men ;  or  that  the  plaintiff 
had  been  improperly  intimate  with  other  women ;  is  no  answer  to  the  action,  but  goes 
only  in  mitigation  of  the  damages.  Sanborn  y.  WiUonj  4  N.  Hamp.  501.  But  if  a 
hosband  suffers  his  wife  to  liye  openly  and  publicly  as  a  prostitute,  and  a  man  is  thereby 
drawn  into  criminal  conyersation  with  her,  no  action  lies.  lb.  And  in  such  a  case  the 
jury  may  be  properly  instructed  to  look,  not  only  to  the  character  and  conduct  of  the 
husband  and  wife,  to  determine  why  such  a  husband  ought  to  recoyer  for  criminal  con- 
yersation with  such  a  wife,  but  to  the  conduct  of  the  defendant,  to  determine  what  he 
ought  to  pay.    lb. 

(2)  2  Qreenl.  on  Eyid.  }  55. 
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not  consider  the  qaeetion,  ^'  whether  the  mere  fact  of  separation  be- 
tween husband  and  wife  by  deed,  was  such  an  absolute  renunciation  of 
his  marital  rights,  as  prevented  the  husband  from  maintaining 
an  action  for  the  seduction  of  his  wife,"  as  ""concluded  by  the  [  *11  ] 
preceding  decision  in  Weedan  y.  Tirnhrell.  But  in  the  case 
then  before  the  court,  the  court  being  of  opinion  that,  taking  the  whole 
deed  into  consideration,  it  was  evident  that  the  only  separation  in  the 
contemplation  of  the  parties,  was  a  separation  with  the  approbation  of 
the  trustees;  and  that,  as  the  wife  had  left  the  husband  without  such 
approbation,  she  was  not  at  the  time  of  the  adulterous  intercourse  living 
separate  from  the  husband  by  his  consent^  and  consequently  the  event 
and  situation  provided  for  in  the  deed  had  not  happened ;  and  in  that 
view  of  the  case,  there  could  not  be  any  question,  but  that  the  plain- 
tiff's right  to  recover  was  not  affected  by  the  deed ;  and  further,  if  the 
wife  had  left  the  husband  with  the  approbation  of  the  trustees,  yet  as 
the  deed  had  provided  '^that  the  wife  might  have  the  care  of  the 
younger  children  of  the  marriage,  and  visit  the  others,  more  especially 
when  they  should  be  ill,  so  as  to  require  the  attention  of  a  mother,  ' 
the  husband  had  not  in  this  case  (as  it  was  holden  that  he  had  done  in 
the  case  of  Weedon  v.  TimbreU,)  given  up  all  claim  to  the  benefit  to  be 
derived  from  the  society  and  assistance  of  his  wife ;  consequently,  that 
the  case  of  Weedon  v.  Timbrelly  allowing  it  the  fullest  effect  according 
to  the  terms  of  it,  could  not  be  considered  as  an  authority  against  the 
plaintiff  in  this  action.  Where  several  defendants  have  carried  on  an 
adulterous  intercourse  with  the  plaintiff's  wife,  the  plaintiff  may  main- 
tain separate  actions,  although  the  cause  of  action  has  accrued  during 
the  same  period*(m)(l) 


n.  Of  the  Venue — Declaration — Plea. 

This  is  a  transitory  action ;  and,  consequently,  the  venue  may  be 
laid  in  any  county,  subject,  however,  to  being  changed,  upon  the  usual 
affidavit,  that  the  whole  cause  of  action  arose  in  another  county,  and 
not  elsewhere  out  of  such  other  county.  Although  the  marriage  be  a 
material  inducement  to  the  right  of  the  plaintiff  to  maintain  the  action 
in  respect  to  the  trespass  on  &e  wife,  yet  it  forms  no  part  of  the  cause 
of  action :  the  trespass  committed  on  the  wife  constitutes  the  whole 
cause  of  action.(n) 

The  common  declaration  in  this  action  is  very  concise ;  in  substance 
it  is  as  follows :  viz.  that  the  defendant  tvith  force  and  armsj  made  an 
assault  on  the  wife  of  the  plaintiff,  and  debauched  and  carnally  knew 

im)  Qregton  t.  WTaggart^  1  Gampb.  416. 
n)  {7tMir<f  T.  JTbe^tf,  10  East,  32. 

(1)  The  plaintilTs  general  character  is  not  in  issue.  Evidence  that  he  was  in  the 
habit  of  intozicationi  or  that  he  kept  a  beer  or  g^og-shop,  which  at  all  times,  day  and 
nighty  was  the  resort  of  the  vile  and  dissipated,  is  inadmissible  to  affect  his  character  or 
show  his  rank  and  condition  in  life.  But  plaintiff's  character  as  a  hnsband  is  in  issue, 
and  evidence  of  unkind  treatment  bj  him  of  his  wife,  produced  by  drunkenness  or  other- 
wise, is  admissible.    NorUm  t.  TTamer,  9  Conn.  Rep.  1*72 ;  2  Greenl.  on  Evid.  {  56. 

VOX-  L — 2 
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her,  whereby  the  plaintiff  wholly  lost  and  was  deprived  of  the  comfort, 
society,  and  fellowship  of  his  wife,  and  of  her  aid  and  assistance  in  his 
domestic  affairs,  and  other  layrful  business. 

The  general  issue  in  this  action  is,  not  guilty. 

The  statute  of  liniitations(l)  may  be  pleaded  in  bar  of  this 
[  *12  ]  action :  *but  the  gist  of  the  action  being  the  injury  sus- 
tained by  the  husband  in  consequence  of  the  adultery,  the 
proper  plea  under  that  statute  is,  not  guilty  within  six  year8.(o)  In  a 
case(p)  where  the  plaintiff  complained  "  of  a  plea  of  trespass,  that  the 
defendant,  with  force  and  arms,  assaulted  and  seduced  the  plaintiff's 
wife,  per  qtiod  consortium  amisity  ^c.  contra  pacenij  ^c.y'*  and  the  de- 
fendant pleaded,  not  guilty  within  six  years ;  on  general  demurrer,  a 
question  arose,  whether  the  action  was  trespass  or  case.  Cooke  v.  Sayer 
was  cited.  Lord  Mlenborottgh^  C.  J.,  said,  it  might  be  material  to  con- 
flider  that  point,  if  the  question  were,  whether  the  limitation  of  six  or 
four  years  only  applied  to  this  case ;  ,but  the  defendant  having  taken 
the  longer  period,  and  pleaded  not  guilty  within  six  years,  that  of 
course  must  include  not  guilty  vrithin  four  years,  and  the  plea  not 
having  been  specially  demurred  to,  was  therefore  good  in  either  way  of 
considering  it. 

Money  cannot  be  paid  into  court  in  this  action.  Stat.  3  &  4  Will. 
IV.  c.  42,  s.  21. 

III.  Of  the  Evidence^  and  herein  of  the  Statutes  relating  to  Marriage— 

Proof  of  AduUery.    p.  23. 

In  other  actions^  evidence  of  cohabitation,  general  reputation,  acknow- 
ledgment of  the  parties  and  reception  by  their  friends,  is  sufficient  to 
establish  the  relation  of  husband  and  wife.  But  in  this  action,  in  order 
that  it  may  not  be  converted  to  bad  purposes,  by  persons  giving  the 
name  and  character  of  wife  to  women  to  whom  they  are  not  married, 
it  has  been  holden  to  be  indispensably  necessary  for  the  plaintiff  to 
prove  the  marriage  ceremony  having  been  performed,  either  by  the 
testimony  of  some  person  who  was  present  at  the  marriage,  or  bv  the 
production  of  the  register,  or  of  an  examined  copy  thereof,(5)(2)  and 

(0)  Cooke  V.  Sai/eTj  2  Kenyon,  371 ;  2  Burr.  753  ;  Bull.  N.  P.  28,  cited  in  Macfoibenf- 
OUvantj  6  East,  388.     See  ante,  p.  8. 

(p)  Macfadzen  y.  Olivant^  6  East,  387.  But  see  Woodvfardv,  WcUUmy  ante,  p.  8;  and 
Ditcham  t.  Bond,  2  M.  &  S.  436. 

(q)  Morris  v.  Miller,  4  Burr.  2057;  1  Bl.  R.  632,  S.  C;  and  Bull.  N.  P.  27;  and  per 
Lord  Mansfield,  C.  J.,  in  Birt  v.  Barlow,  Doug.  174 ;  Hemmings  v.  Smith,  4  Dong.  35,  S.  P 

(1)  By  Stat.  21  Jac.  I.  c.  16,  s.  3,  all  actions  on  the  case,  (other  than  for  slander,) 
must  be  commenced  and  sued  within  six  years  next  after  the  cause  of  such  action ;  and 
actions  of  trespass,  of  assault,  battery,  wounding,  and  imprisonment,  within  four  years. 
It  appears,  from  the  language  of  the  court  in  Cooke  y.  Sat/er,  6  East,  388,  that  they  con- 
sidered the  action  on  the  case  for  adultery  as  falling  within  the  former  description  of 
actions,  and  consequently  that  the  limitation  of  time  was  six  years. 

(2)  **  Upon  every  charge  of  adultery,  whether  in  an  indictment  or  a  civil  action,  the 
case  for  the  prosecution  is  not  made  out  without  evidence  of  the  marriage.  And  it  must 
be  proof  of  an  actual  marriage,  in  opposition  to  proof  by  cohabitation,  reputation,  and 
other  circumstances,  from  which  a  marriage  may  be  inferred,  and  which,  in  these  cases, 
are  held  insufficient ;  for  otherwise  persons  might  be  charged  upon  pretended  marriage^; 
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proof  of  cohabitation  and  reputation  is  insufficient  ;(1)  but  **  if  it  were 
proved  that  the  defendant  had  seriously  or  solemnly  recognized  that  he 
knew  that  the  woman  he  had  laid  with  was  the  plaintiff's  wife,  it  would 
be  eridence  proper  to  be  left  to  a  jury  without  preying  the 
marriage.  "(r)(2)  In  cases  where  the  marriage  is  *to  be  prov-     [  *18  ] 

(r)  Per  Cur.  Rigg  v.  Curgenvm,  2  Wils.  399. 

set  up  for  bad  purposes.  Whether  the  defendant's  admission  of  the  marriage  may  be 
giyeu  in  evidence  against  him,  has  been  doubted ;  but  no  good  reason  has  been  given  to 
distinguish  this  from  other  cases  of  admission,  where  the  evidence  may  be  received, 
though  it  may  not  amount  to  sufficient  proof  of  the  fact.  Thus,  in  a  civil  action 
for  adultery,  where  the  defendant  being  asked  where  the  plaintiff's  wife  was,  re- 
plied that  she  was  in  the  next  room ;  this  was  held  insufficient  to  prove  a  marriage, 
for  it  amounted  only  to  an  admission  that  she  was  reputed  to  be  his  wife.  But  any 
recognition  of  a  person  standing  in  a  given  relation  to  others,  is  primd  fade  evidence 
against  tbe  person  making  such  recognition,  that  such  relation  exists;  and  if  the 
defendant  has  seriously  and  solenmly  a£nitted  the  marriage,  it  will  be  received  as  suffi- 
cient proof  of  the  fact.  Thus,  where  the  defendant  deliberately  declared  that  he  knew 
that  the  female  was  married  to  the  plaintiff,  and  that,  with  full  knowledge  of  that  fact, 
he  had  seduced  and  debauched  her,  this  was  held  sufficient  proof  the  marriage."  2 
Greenl.  on  Evid.  i  49 :  Williams  v.  Williatntj  3  Greenl.  Rep.  135 ;  Forney  v.  EalUicher^  8 
Serg.  k  Rawle,  159. 

(1)  The  plaintiff,  in  an  action  of  cn'm.  con..^  must  prove  a  marriage  valid  in  all  respects. 
It  is  not  sufficient  evidence  of  marriage  to  prove  that  the  ceremony  was  performed,  and 
that  cohabitation  for  a  long  period  followed,  without  showing  also  that  the  person  by 
whom  it  was  performed  was  clothed  with  the  requisite  authority  for  that  purpose.  The 
State  V.  ffodffskirij  I  App.  155.  Evidence  of  mere  cohabitation  and  reputation,  is  insuffi- 
cient 10  prove  a  marriage.  Com.  v.  NorerosSj  9  Mass.  492  ;  Williams  v.  Williams,  3  Greenl. 
135.  But  if  it  were  proved  that  the  defendant  had  seriously  or  solemnly  declared  that 
he  knew  that  the  woman  he  laid  with  was  the  plaintiff's  wife,  it  would  be  evidence  pro- 
per to  be  left  to  a  jury,  without  proving  the  marriage.  Forney  v.  Ilallacher,  supra. 
And  upon  an  indictment  for  adultery,  the  prisoner's  deliberate  declaration  that  he  was 
married  to  the  aUeged  wife,  is  admissible  as  sufficient  evidence  of  the  marriage  ;  espe- 
cially if  it  was  in  another  country.     CayforcPs  case,  7  Greenl.  57. 

Where  a  statute  requires  that  only  certain  persons  shall  solemnize  marriage,  still,  if 
the  statute  is  not  complied  with  in  this  particular,  and  the  marriage  is  not  in  contraven- 
tion to  the  common  law,  it  will  be  valid.     2  Kent,  90. 

A  marriage  certificate,  by  a  person  duly  authorized  to  marry,  or  a  properly  cer- 
tified copy  of  the  same,  may  be  read  as  collateral  proof  of  the  fact  stated  in  it.  Hub- 
bacVs  Evid.  258 ;  Jackson  v.  The  People^  2  Scam.  232.  A  license,  under  which  marriage 
has  been  solemnized,  and  in  which  one  of  the  parties  is  described  by  a  name  different 
from  his  own,  is  not  void  for  the  misdescription,  but  the  court  expressed  an  opinion  that 
it  would  be  void  if  the  name  of  one  person  had  been  inserted  with  a  fraudulent  intention 
that  the  license  should  be  used  by  another.  Lane  v.  Goodwin,  4  Q.  B.  361.  The  fact 
of  a  marriage  may  also  be  proved  by  witne^es  who  were  present  at  the  marriage  cere- 
mony. Kelby  r.  Buekman,' 1  }iAT8h.  391.  But  declarations  of  the  defendant  that  he 
knew  the  parties  were  married,  and  that  with  full  knowledge  of  the  fact  he  had  de- 
bauched the  wife,  have  been  held  to  be  sufficient  without  actual  proof  of  the  celebration 
of  the  marriage.  Forney  v.  HaUaeher,  supra.  And  it  was  intimated  by  Gibson,  J.,  in 
that  case,  pages  161,  162,  that  the  same  strict  rules  as  to  proof  of  marriage  ought  not 
to  be  required  in  this  country  as  in  England. 

(2)  For  civil  purposes,  cohabitation  and  reputation  are  sufficient  evidence  of  marriage. 
Per  Oibspn,  0.  J.,  Senser  v.  Brovm,  1  Penn.  Rep.  452.  And  in  prosecutions  for  bigamy, 
the  confession  of  defendant,  is  sufficient  evidence  of  marriage.  Commonwealth  v.  J/ur- 
iagh,  1  Ashmead,  272.  So  also  for  lewd  cohabitation  or  adultery,  whether  the  marriage 
was  in  the  same  state  or  elsewhere.  llamas  ease,  2  Fairf.  391.  CayfortTs  case,  7  Greenl. 
57. 

A  marriage  is  complete  if  there  be  full,  free,  and  mutual  consent  between  parties  capable 
of  contracting,  though  not  followed  up  by  cohabitation ;  and  in  deciding  on  the  question 
of  assent,  the  court  will  look  principally  to  the  facts  which  transpired  at  the  time  of  the 
marriage.  The  circumstance  of  a  party  being  under  arrest  as  the  putative  father  of  a 
bastard,  is  not  such  duress  as  will  avoid  the  marriage.    Jackson  v.  Winne,  7  Wend.  47. 


13  ADULTERY. 

ed  by  the  production  of  the  register  or  copy,  proof  must  also  be 
adduced  of  the  identity  of  the  parties.  But  the  minister  and  sub- 
scribing witnesses  are  not  the  only  competent  witnesses  to  prore  the 
identity.  In  Birt  v.  Barlow^  Doug.  170,  J5wfler,  J.,  observed,  that  it 
was  not  necessary  to  produce  the  original  register,  and  that  it  was  onlj 
where  that  was  required,  that  subscribing  witnesses  must  be  called: 
that  in  this  case  the  wife's  maiden  name  was  Harriet  Champneys ;  and 
supposing  a  maid  servant  had  proved  that  she  always  went  by  that 
name  till  the  day  of  the  marriage,  that  she  went  out  that  day,  and  on 
her  return  and  ever  since  had  been  called  Mrs.  Birt,  that  would  have 
been  evidence  of  the  identity.  An  omission  in  the  parish  register  of 
the  signatures  of  the  minister,  parties,  and  witnesses,  has  been  holden{«) 
not  to  affect  the  validity  of  a  marriage,  quoad  a  parish  settlement, 
where  it  was  clearly  proved  aliunde  that  a  marriage  had  actually  taken 
place. 

The  books  of  the  Fleet  are  not  evidence  of  a  marriage.  Per  Kenym, 
C.  J.,  in  Beed  v.  Passer ^  Peake's  N.  P.  C.  231 ;  1  Esp.  N.  P.  C.  213, 
S.  (7.;  S.  P.  per  de  Ghrey^  C.  J.,  in  Howard  v.  Burtonwoodj  Middx. 
sittings  after  Trin.  Term,  16  Geo.  III. ;  and  previously  by  Lord  Hard- 
wicke,  and  since  by  Le  Blanc^  J.,  in  Cooke  v.  Lloydy  Peake's  Evidence, 
App.  xxxvi.  But  in  Doe  d.  Passingham  v.  Lloyd^  Salop  Sum.  Ass. 
1794,  Heathy  J.,  admitted  these  books  in  evidence.  See,  however, 
Lloyd  V.  Passingham^  16  Ves.  69. 

Bv  a  Stat.  8  &  4  Vict.  c.  92,  intituled  "  An  Act  for  enabling  Courts 
of  Justice  to  admit  non-parochial  Registers  as  Evidence  of  Sirths  or 
Baptisms,  Deaths  or  Burials,  and  Marriages,"  certain  registers  are  to 
be  deposited(^)  in  the  custody  of  the  registrar-general,  after  being  cer- 
tified(u)  and  identified(2;)  by  the  commissioners  therein  mentioned,  and 
are  then  to  be  deemed  to  be  in  legal  custody,  (y)  and  to  be  receivable  in 
evidence  in  all  courts  of  justice,  subject  to  the  provisions  contained  in 
the  act ;  and  by  sect.  20,  the  registers  of  the  Fleet  and  King's  Bench 
prisons,  Mayfair,  and  Mint,  are  to  be  transferred  to  the  custody  of  the 
registrar-general ;  but  none  of  the  provisions  respecting  the  registers 
made  receivable  in  evidence  by  virtue  of  this  act  are  to  extend  to  the 
registers  so  transferred. 

Great  strictness  being  required  as  to  the  proof  of  marriage  in  this 
action,  it  will  be  necessary  to  make  some  remarks  touching  marriage  in 
general,  in  order  that  the  reader  may  be  apprised  of  the  solemnities 
which  the  law  deems  essential  to  constitute  a  valid  marriage.(l) 

At  the  common  law,(2)  any  contract  made  per  verba  de  prcesenti^  or  in 

words  of  the  present,  or  in  case  of  cohabitation,  per  verba  de 

[  *14]      ^future  also,  between  persons  able  to  contract,  was  deemed  a 

valid  marriage  to  many  purposes,  and  the  parties  might  have  been 

(«)  R.  ▼.  St,  Deuereuzj  Burr.  S.  C.  606  j  1  Bl.  R.  467,  S,  C. 
h)  Sect.  1.  (tt)  Sect.  2. 

[x)  Sect  4.  (y)  Sect.  6. 

z)  R,  y.  Inhabitantt  of  Brampton,  10  East,  283. 

A  justice  of  the  peace  maj  solemnize  a  marriage  out  of  the  county  for  which  he  is  com- 
missioned as  a  justice.    Pearson  y.  Howey,  6  Halst.  12. 
(1)  See  2  Greenl.  on  Eyid.  I  461 ;  Bishop  on  Marr.  k  Diy.  {  315. 


ADULTERY.  14 

compelled  in  the  spiritaal  courts  to  celebrate  it  in  facie  eeclesice.  In  order 
to  constitute  a  valid  marriage,  at  common  law,  it  appears  to  haye  been 
wholly  immaterial  whether  the  ceremony  was  performed  by  a  Protestant 
or  Roman  Catholic  priest,  in  a  private  lodging  or  a  public  chapel.  Hence, 
where  the  marriage  ceremony  was  performed  in  a  private  lodging  by  a 
Roman  Catholic  priest,  in  the  year  1705 ;  and  upon  evidence  that  the 
prisoner,  in  answer  to  the  question  whether  he  would  have  the  woman 
for  his  wedded  wife,  said  that  he  would ;  and  that  the  woman  answered 
affirmatively  to  the  question  put  to  her,  whether  she  would  have  Mr. 
Fielding  for  her  husband  ;(a)  Mr.  Justice  Powelj  upon  a  question  of 
felony,  considered  it  as  a  marriage  contracted  per  verba  de  prcesenti. 
It  appears  doubtful,  whether,  at  the  common  law,  it  was  necessary  that 
the  ceremony  should  have  been  performed  by  a  person  in  holy  orders 
(see  the  argument  in  R.  v.  Luffingtoriy  1  Burr.  S.  C.  232,  and  some  re- 
marks on  uiis  point,  1  Bl.  Com.  439 ;  see  also  the  preamble  to  stat.  57 
Geo.  III.  c.  51 :)  certainly  the  ecclesiastical  law  required  it,  and  if  a 
husband  demanded  a  right  in  the  ecclesiastical  court  which  was  only 
due  to  him  by  the  ecclesiastical  law,  it  was  necessary  for  him  to  prove 
in  that  court,  that  he  had  been  married  by  a  person  in  holy  orders. 
Haydon  v.  Cf-ould,  Salk.  119.  See  Jacob's  note  to  Roper's  Law  of 
Property  arising  from  the  Relation  between  Husband  and  Wife,  vol.  2, 
Addenda  No.  I.  p.  445,  cited  in  a  note  to  JR.  v.  Bathwicky  2  B.  &  Ad. 
641. 

During  a  long  period,  Lord  Hardwicke's  act,  26  Geo.  II.  c.  33,  was 
the  only  statute  relating  to  marriage,  but,  lately,  several  statutes  have 
been  made  with  a  view  to  amend  the  provisions  of  that  act,  and  finally 
it  has  been  altogether  repealed.(l) 

(a)  R.  Y.  Fiddmg^  5  St.  Tr.  644;  JeMon  v.  CoUinB,  Salk.  437  ;  6  Mod.  166. 

(1)  In  most  of  the  states  of  the  Union,  the  contract  of  marriage,  it  is  believed,  is 
goyerned  b j  the  rules  of  the  common  law ;  and  although  statute  provisions  exist  pre- 
scribing certain  formalities,  yet  it  has  been  held  in  several  states  that  the  marriage  is 
valid  as  between  the  parties,  although  these  forms  have  not  been  complied  with.  See 
Ligonia  v.  Buxton^  2  Greenleaf,  102 ;  Milford  v.  Worcester^  7  Mass.  Rep.  48.  Reeves's 
Domestic  Relations,  196,  &c.;  TT^co/' v.  ^oy^«,  2  Halsted,  138;  ffaniZY.  Seedy ^  6Binn. 
405 ;  Dumaresly  v.  FUhly^  3  Marshall,  370 ;  2  Kent's  Comm.  77  ;  WiUianuon  v.  WUlianuon, 
1  Johns.  Ch.  488 ;  Story  on  Confl.  Laws,  J  109-112  ;  Addison  on  Gontr.  687,  2d  Am.  ed. 
1857.  "  Marriage,  in  law  writings,  is  generally  denominated  a  contract,  yet  it  is  said 
to  be  more  than  a  contract,  and  to  differ  from  all  other  contracts.  The  principal  divi- 
sion of  opinion  has  been  whether  it  shaU  be  regarded  as  a  civil  contract  or  as  a  religious 
one.  In  the  Roman  Catholic  Church  it  is  a  sacrament ;  and  though  protestants  do  not 
generally  so  esteem  it,  they  reckon  it  as  of  divine  origin,  and  invest  it  with  the  sanctions 
of  religion.  It  has  been  therefore  said,  that,  '  according  to  juflter  notions  of  the  nature 
of  the  marriage  contract,  it  is  not  merely  a  civil  or  a  religious  contract,'  and  at  the  pre- 
sent time  it  is  not  to  be  considered  as  originally  and  simply  one  or  the  other.  Yet  aU  the 
decisions  attest,  that  however  deeply  the  religious  nature  of  marriage  may  enter  into  the 
affections  of  the  community,  the  law  leaves  its  religious  nature  solely  to  the  care  of  reli- 
gion, and  regards  it  only  in  the  light  of  a  civil  institution.  To  distinguish,  therefore,  it 
is  presumed,  marriage  as  the  law  views  it,  ft-om  marriage  as  a  religious  rite,  the  courts 
and  text  writers  almost  uniformly  describe  it  as  a  <  contract,'  a  ^  civil  contract.'  Thus 
Shelford,  says :  ^  Marriage  is  considered  in  every  country  as  a  contract,  and  may  be  de- 
fined to  be  a  contract,  according  to  the  form  prescribed  by  the  law,  by  which  a  man  and 
woman  capable  of  entering  into  such  a  contract,  mutually  engage  with  each  other  to 
lire  their  whole  lives  together — the  state  of  union  which  ought  to  exist  between  a  hus- 
band and  his  wife.'     Again,  it  is  said,  that '  Marriage  is  a  contract,  having  its  origin  in 
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The  first  of  these,  viz.  8  Geo.  IV.  c.  75,(1)  after  repealing  the  11th 
sect,  of  the  26th  Geo.  II.  c.  83,  relating  to  marriages,  bj  license,  of 
minors,  without  consent  of  proper  parties,  by  sect.  2,  enacts  that  mar- 
riages solemnized  by  license  before  the  passing  of  this  act,  that  is 

before  22nd  July,  1822,  without  the  consent  required  by  the 
[  *15  ]     11th  *sect.  of  Lord  Hardwicke's  act,  shall  be  good,  (if  not 

otherwise  invalid,)  where  the  parties  shall  have  continued  to 
live  together  as  husband  and  wife,  until  the  death  of  one  of  them,  or 
until  the  passing  of  this  act,  or  shall  only  have  discontinued  their  co- 
habitation for  the  purpose  or  during  the  pending  of  any  proceedings 
touching  the  validity  of  such  marriage.  [As  to  what  shall  not  be  a 
living  together  as  husband  and  wife  within  this  section,  see  Poole  v. 
Poole,  2  Or.  &  J.  (Ex)  66,  and  2  Tyrw.  76.]  *  But  this  act  (sect.  8,)  is 
not  to  render  valid  any  marriage  which  has  been  declared  invalid,  bj 
any  court  of  competent  jurisdiction  before  the  22nd  of  July,  1822 ;  nor 
any  marriages,  where  either  of  the  parties  shall  at  any  time  afterwards 
have  lawfully  intermarried  with  any  other  person.  [This  3rd  section 
(which  is  not  repealed  by  4  Geo.  IV.  c.  76,)(6)  has  a  retrospective  oper- 
ation only;  hence  it  has  been  holden,  that  a  marriage  which  would luive 
been  void  by  the  11th  section  of  Lord  Hardwicke's  act,  and  had  once 
been  rendered  valid  by  the  2nd  section  of  the  8  Geo.  IV.  c.  75,  cannot 
subsequently  be  rendered  invalid  by  the  marriage  of  either  of  the  par- 
ties during  the  life  of  the  other  with  a  third  person.]((?)  Nor  is  this 
act  (s.  4,)  to  render  valid  any  marriage,  the  invalidity  of  which  has 
been  established  before  the  22nd  of  July,  1822,  upon  the  trial  of  any 
issue  touching  its  validity,  or  touching  the  legitimacy  of  any  person 
alleged  to  be  the  descendant  of  the  parties  to  such  marriage ;  nor  (sect. 
5,)  any  marriage,  of  which  the  vabdity  or  legitimacy  of  descendants 
has  been  brought  in  question,  in  law  or  equity,  where  judgments  or  de- 
crees or  orders  have  been  made  before  the  22nd  of  July,  1822,  in  con- 
sequence of  proof  having  been  made  of  the  invalidity  of  such  marriage, 
or  the  illegitimacy  of  such  descendants.     The  right(d)  and  interest  in 

(b)  Rote  T.  BWcemore^  Ryan  k  Moodj,  382. 

(c)  R,  T.  St,  John  Delpikej  2  B.  &  Ad.  226.  (d)  Sect.  6. 


the  law  of  natare,  antecedent  to  aU  civil  institutions,  but  adopted  bj  political  societf, 
and  charged  therebj  with  various  ciyll  obligations.  It  is  founded  on  mutual  consent, 
which  is  the  essence  of  all  contracts,  and  is  entered  into  by  two  persons  of  different  sexes, 
with  a  view  to  their  mutual  comfort  and  support,  and  for  the  procreation  of  childreo.' 
Other  definitions  give  the  idea  of  contract  a  more  subordinate  position.  Thus,  Ayliffe, 
says :  *  Marriage  is  a  lawful  coupling  and  joining  together  of  a  man  and  woman,  in  one 
individual  state  or  society  of  life,  during  the  lifetime  of  one  of  the  parties,  and  this 
society  of  life  is  contracted  by  the  consent  and  mutual  good  will  of  the  parties  towards 
each  other.  And  the  authorities  ag^ree  in  distinguishing  it  from  other  species  of  con- 
tract.' "    Bishop  on  Mar.  k  Div.  {  31,  2d  ed. 

(1)  This  act,  which  received  the  royal  assent  July  22,  1822,  was  to  take  effect  from 
the  1st  September.  1822.  During  the  interval  between  those  periods,  viz.,  between  the 
22d  July  and  1st  September,  1822,  the  11th  section  of  the  26th  Geo.  II.  c.  33,  stood  re- 
pealed, and  the  new  provisions  of  this  act,  the  3  Geo.  IV.  c.  75,  had  not  come  into  opera- 
tion ;  the  marriage,  therefore,  of  an  infant  by  license,  without  the  consent  of  parent  or 
guardian,  solemnized  on  the  30th  August,  1822,  was  holden  to  be  valid.  R.  v.  Man* 
Wantle^j  Moody's  Crown  Gases,  163.  See  poet^  p.  17,  sect.  16  of  4  Geo.  IV.  c.  76;  and 
R.  T.  Bmnm^hamf  8  B.  &  C.  29,  there  cited. 
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property  and  titles  of  honour,  which  have  been  enjoyed  upon  the  ground 
of  the  invalidity  of  any  marriage,  by  reason  that  it  was  solemnized 
without  Buoh  consent,  shall  not  be  affected  by  this  act,  although  no  sen- 
tence or  judgment  has  been  pronoimced  in  any  court  against  the  validity 
of  such.  This  statute  shall  not  affect  any  act  done  before  the  22nd  of 
July,  1822y  under  the  authority  of  any  court,  or  in  the  administration 
of  any  personal  estate,  or  the  execution  of  any  will,  or  performance  of 
any  tru8t.(6)  The  remaining  sections  of  this  statute,  from  the  8th  to 
the  26th,  were  repealed  by  the  4  Geo.  IV.  c.  17,  26th  March,  1823, 
which  was  also  repealed  by  stat.  4  Geo.  lY.  c.  76,  except  as  to  any  act 
done  under  its  provisions,  and  also  except  as  to  its  repealing  the  clauses 
contained  under  any  former  act.(/) 

This  statute,  viz.  4  Geo.  lY.  c.  76,  which  passed  on  the  13th  of  July, 
1828,  repealed  so  much  of  Lord  Hardwicke's  act  as  was  then  in  force, 
from  the  1st  Nov.  1823.  The  principal  provisions  are  as  follow : — 
The  2nd  section  relates  entirely  to  the  mode  in  which  banns 
*shall  be  published.  The  3rd  section  empowers  bishops  to  [*16] 
authorize  publication  of  banns  in  chapels.(l) 

By  sect.  7,  no  minister  is  obliged  to  publish  banns,  unless  the  persons 
to  be  married  shall  seven  days  before  first  publication  deliver  to  such 
minister  notice  in  writing,  dated  on  day  of  delivery,  of  their  true 
Christian  names  and  surnames,  and  of  the  houses  of  their  respective 
abodes  within  the  parish  or  chapelry,  and  of  the  time  during  which  they 
have  dwelt  therein. 

A  person,  whose  baptismal  and  surname  was  Abraham  Langley,  was 
married  by  banns  by  the  name  of  George  Smith,  having  been  known  in 
the  parish  where  he  resided  and  was  married  bv  that  name  only,  from 
the  time  of  his  first  coming  into  the  parish  till  his  marriage,  which  was 
about  three  years ;  it  was  holden  that  the  marriage  was  valid.(^)  So 
where  a  person  had  gone  by  an  assumed  name  for  sixteen  weeks,  in 
order  more  effectually  to  conceal  himself,  having  deserted  &om  the 
army,  and  then  was  married  by  his  assumed  name  by  license ;  the  mar- 
riage  was  holden  good,  no  fraud  being  intended  in  respect  of  the  mar- 
riage.(A)  Sut  if  there  be  a  total  variation  of  a  name  or  names,  that 
is,  if  the  banns  are  published  in  a  name  or  names  totally  different  from 
those  which  the  parties  or  one  of  them  ever  used,  or  by  which  they 
were  ever  known,  the  marriage  in  pursuance  of  that  publication  is  in- 
valid ;  and  it  is  immaterial,  in  such  cases,  whether  the  misdescription 
has  arisen  from  accident  or  design,  or  whether  such  design  be  fraudu- 
lent or  not.(t) 

(e)  Sect.  7.  (/)  See  Rou  t.  Blakemor^y  Ry.  k  Mo.  382. 

\g\  R,  V.  BUUnffshursij  3  M.  &  S.  250. 

(h)  £.  y.  Burton  on  Trent,  3  M.  A  S.  637. 

(t)  Per  Lord  Tenierden,  C.  J.,  deliyering  the  judgment  of  the  court  in  B,  y.  Tibtheffj 
\B.  k  A,^.  194,  recognized  In  AlUn  v.  Wood,  I  Bingh.  N.  C.  8.  But  the  case  of  B.  y. 
Tibthdf  waa  decided  as  the  law  stood,  under  the  26  Geo.  II.  c.  23,  s.  8.  See  therefore 
the  langoage  of  the  4  Geo.  lY.  c.  76,  s.  22,  and  the  decision  of  B.  y.  Wroxton^  4  B.  & 
Ad.  640,  thereon^  po€if  p.  18.    But  a  license  under  which  marriage  has  been  solemnized, 


(1)  See  further  on  this  subject  stat.  6  4  7  Will.  IV.  c.  85,  s.  26,  and  7  Will.  IV.  and 
1  Vict.  c.  22,  88.  33,  34. 
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"  The  marriage,  except  in  case  of  a  license,  is  to  be  performed  by 
proclamation  of  banns,  which  is  to  designate  the  individual  in  ord^  to 
awaken  the  vigilance  of  parents  and  gnardians,  and  to  rive  them  an 
opportunity  of  protecting  their  rights ;  it  therefore  requires  that  the 
true  name  should  be  given  them,  evidently  considering  that  a  name 
assumed  for  the  occasion  is  a  name  that  will  not  answer  the  purposes  of 
these  provisions ;  accordingly,  this  court  has  conceived  itself  to  be  car- 
rying the  intention  of  the  law  into  effect,  when  it  has  annulled  marriages 
where  a  false  name  has  been  inserted  in  the  banns,  though  no  fraud 
were  intended ;  upon  the  ground  that  such  proclamation  was  no  pro- 
clamation referring  to  that  marriage,  but  to  another  transaction;  the 
marriage,  therefore,  was  without  proclamation  of  banns,  and 
[*1T]  consequently  illegal."  Per  Sir  TT.  )Scotty  *delivering  judg- 
ment in  WakefieM  v.  Machayj  1  Phill.  Ecc.  Rep.  p.  189, 140, 
n.,  in  which  an  illegitimate  child  was  baptized  in  the  name  of  her 
mother ;  and  though  in  the  course  of  her  life  she  had  used  a  variety  of 
names,  still,  as  the  banns  had  been  published  in  the  name  of  her  mo- 
ther, and  as  it  was  not  upon  the  evidence  demonstrated  to  be  other  than 
the  true  name,  the  court  sustained  the  marriage. 

By  Stat.  4  Geo.  lY.  c.  76,  sect.  9,  marriages  not  had  within  three 
months  after  the  complete  publication  of  banns,  cannot  be  solemnized 
without  republication  of  banns  on  three  several  Sundays  in  the  form 
prescribed,  unless  by  license. 

By  sect.  16,  the  father,  if  living,  of  any  party  under  twenty-one 
years  of  age,  such  parties  not  being  a  widower  or  widow ;  or  if  the 
father  shall  be  dead,  the  guardian  of  the  person  of  the  party  so  under 
age,  lawfully  appointed ;  and  in  case  there  shall  be  no  such  guardian, 
then  the  mother  of  such  party,  if  unmarried  ;  and  if  there  shall  be  no 
mother  unmarried,  then  the  guardian  of  the  person  appointed  by  the 
Court  of  Chancery,  if  any,  shall  have  authority  to  give  consent  to  the 
marriage  of  such  party,  and  such  consent  is  hereby  required  for  the 
marriage  of  such  party  so  under  age,  unless  there  shall  be  no  person 
authorized  to  give  such  consent.  N.  The  language  of  the  foregoing 
section  is  merely  directory ;  it  does  not  proceed  to  make  the  marriage 
void,  if  solemnized  without  consent.  Hence,  where  a  marriage  was 
solemnized  by  license,  the  man  being  a  minor,  whose  father  was  living, 
and  who  did  not  consent  to  the  marriage;  it  was  holden,  that  the  mar- 
riage was  nevertheless  valid.fi) 

In  case(Z)  the  father  or  fatners  of  the  parties  to  be  married,  or  one 
of  them,  so  under  age,  shall  be  non  compos  mentiSf  or  the  guardian, 
mother,  or  any  of  them,  whose  consent  is  necessary  to  the  marriage  of 
such  party,  shall  be  non  compos  mentis,  or  in  parts  beyond  the  seas,  or 
shall  unreasonably  or  froip  undue  motives,  refuse  their  consent  to  a 

and  in  which  one  of  the  parties  is  described  bj  a  name  whoUj  different  from  his  oim» 
is  not  Toid  by  the  mi8descrlption.(l) 

(A?)  R,  V.  Birmingham^  8  B.  &  C.  29.  (Z)  Sect.  It. 

(1)  In  this  case,  Patterson^  J.,  expressed  an  opinion  that  it  would  be  void  if  the  nnme 
of  one  person  had  been  inserted  with  a  fraudulent  intention  that  the  license  should  be 
used  bj  another.    Lane  v.  Ooodviriy  4  Q.  B.  361. 
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proper  marriage,  then  any  person  desirous  of  marrying,  in  any  of  the 
before-mentioned  eases,  may  apply,  by  petition,  to  the  lord  chancellor, 
master  of  the  rolls,  or  vice-chancellor,  who  are  respectively  empowered 
to  proceed  upon  such  petition  in  a  summary  way;  and  in  case  the 
marriage  proposed  shall  upon  examination  appear  to  be  proper,  the  said 
lord  chancellor,  &c.,  shall  judicially  declare  the  same  to  be  so ;  and  such 
declaration  shall  be  as  effectual,  as  if  the  father,  or  guardian,  or  mother 
of  the  person  so  petitioning,  had  consented  to  such  marriage. 

'Whenever(77t)  a  marriage  shall  not  be  had  within  three  months  after 
the  grant  of  a  license  by  any  person  having  authority  to  grant  such 
license,  no  minister  shall  proceed  to  the  solemnization  of  such  marriage 
until  a  new'  license  shall  have  been  obtained,  unless  by  banns  duly 
published. 

*If  any  per8on(»)  shall  Jcnowivigly  and  wilfully  intermarry  [*18] 
in  any  other  place  than  a  church,  or  such  public  chapel  wherein 
banns  may  be  lawfully  published,  unless  by  special  license,  or  shall 
knowingly  and  wilfully  intermarry  without  due  publication  of  banns, 
or  license  from  a  person  having  authority  to  grant  the  same,  or  shall 
knowingly  and  wilfully  consent  to  or  acquiesce  in  the  solemnization  of 
such  marriage  by  any  person  not  being  in  holy  orders,  the  marriages  of 
such  persons  shall  be  null  and  void. 

In  order  to  render  a  marriage  void  under  this  enactment,  it  must 
have  been  contracted  by  both  parties  with  a  knowledge  that  a  due  pub- 
lication of  hanns  had  not  taken  place.  Therefore,  where  the  intended 
husband  procured  the  banns  to  be  published  in  a  Christian  and  surname 
which  the  woman  had  never  borne,  but  she  did  not  know  that/ac^  until 
after  the  solemnization  of  the  marriage ;  it  was  holden,  that  the  mar- 
riage was  valid.(o)  But  in  WHtshire  v.  WtUshirej  8  Hagg.  (E.  R.)  888, 
marriage  by  banns  under  a  false  publication,  by  the  suppression  of  one 
of  the  husband's  Christian  names  by  which  he  was  known,  ttnth  the 
knowledge  and  consent  of  both  parties^  was  holden  void  under  this  22nd 
section.  The  marriage  of  parties  under  a  license  from  a  person  not 
having  authority  to  grant  the  same,  is  not  void(j9)  under  this  section, 
unless  both  parties  knowingly  and  wilfully  intermarry  by  virtue  of  such 
license. 

If  any  valid  marriage,(9')  solemnized  by  license,  shall  be  procured  by 
a  party  to  such  marriage  to  be  solemnized  between  persons,  one  or  both 
of  whom  shall  be  under  the  age  of  twenty-one  years,  contrary  to  the 
provisions  of  this  act,  by  means  of  such  party  falsely  swearing  to  any 
matter  to  which  such  party  is  hereinbefore  required  personally  to  swear, 
such  party  shall  forfeit  all  property  accruing  from  the  marriage. 

In  order  to  preserve(r)  the  evidence  of  marriages,  and  to  make  the 
proof  thereof  more  certain  and  easy,  and  for  the  direction  of  ministers 
m  the  celebration  of  marriages  and  registering  thereof,  all  marriages 
shall  be  solemnized  in  the  presence  of  two  credible  witnesses,  besides 

(m)  Sect.  19. 

(n)  Sect.  22.    But  Beeposi^  p.  19,  6  &  7  Will.  IV.  c.  86. 

(o)  R,  Y.  WraxUm,  4  B.  k  Ad.  640,  and  3  Ner.  k  M.  712.    See   Wriffht  ▼.  Mvocd, 
1  Curt.  Ecc.  R.  662. 
(p)  Dormer  v.  William,  1  Curt.  Ecc.  R.  870. 
(q)  Sect.  23.  (r)  Sect.  28. 
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the  minister  who  shall  celebrate  the  same ;  and  immediately  after  the 
celebration,  an  entry  thereof  shall  be  made  in  the  register-book  kept 
for  that  purpose,  in  which  it  shall  be  expressed  that  the  marriage  was 
celebrated  by  banns  or  license,  and  if  both  or  either  of  the  parties 
married  by  hcense  be  under  age,  not  being  a  widower  or  widow,  with 
consent  of  the  parents  or  guardians,  as  the  case  shall  be ;  and  such 
entry  shall  be  signed  by  the  minister  with  his  proper  addition,  and  also 
by  the  parties  married,  and  attested  by  such  two  witnesses;  which 

entry  shall  be  made  in  the  form  therein  set  forth. 
[  *19  ]  *This  act  does  not  extend(«)  to  the  marriages  of  any  of  the 

royal  family;  nor  to  any  marriage8(t)  amongst  the  people 
called  QiuzkerSj  or  amongst  the  persons  professing  the  Jewish  religion, 
where  both  the  parties  to  any  such  marriage  are  of  the  people  called 
Quakers^  or  persons  professing  the  Jewish  religion  respectively ;  and, 
lastly,  this  statute  is  confined  to  England. 

In  consequence  of  a  decision  {JR.  v.  Northfieldj  Doug.  658,)  which 
took  place,  confining  the  construction  of  Lord  Hardwicke's  act,  26 
Geo.  II.  c.  33,  s.  1,  to  chapels  existing  at  the  time  of  passing  the  act, 
several  statutes  have  been  made  from  time  to  time,  to  give  validity  to 
marriages  solemnized  in  chapels  erected  since  Lord  Hardwicke's  act, 
and  to  make  the  registers  of  such  marriages  evidence.  See  stat.  21 
Geo.  m.  c.  63 ;  44  Geo.  HL  c.  77 ;  48  Geo.  IH.  c.  127 ;  6  Geo.  IV. 
c.  92.  Stat.  5  Geo.  IV.  c.  32 ;  11  Geo.  IV.  and  1  Will.  IV.  c.  18,  re- 
late to  the  solemnization  of  marriages  where  churches  are  rebuilding  or 
under  repair.  See  stat.  7  &  8  Vict.  c.  56,  concerning  banns  and  mar- 
riages in  district  churches  or  chapels. 

Sy  stat.  5  &  6  Will.  IV.  c.  54,  after  reciting,  that  marriages  between 
persons  within  the  prohibited  degrees  are  voidable  only  by  sentence  of 
the  ecclesiastical  court  pronounced  during  the  lifetime  of  both  the  par- 
ties thereto,  it  is  enacted,  that  all  marriages  celebrated  before  the  81st 
August,  1835,  between  persons  within  the  prohibited  degrees  of  affinity, 
shall  not  be  annulled  for  that  cause  by  any  sentence  of  the  ecclesiasti- 
cal court,  except  in  suits  depending  at  that  time ;  provided  that  nothing 
thereinbefore  enacted  shall  afiect  marriages  between  persons  within  the 
prohibited  decrees  of  consanguinity ;  and  by  sect  2,  all  marriages  cele- 
brated after  that  time  between  persons  within  the  prohibited  degrees  of 
consanguinity  or  affinity,  are  made  absolutely  void.  This  act,  however, 
does  not  extend  to  Scotland.(ti^ 

Heretofore  marriages  could  nave  been  solemnized,  except  by  special 
license,  only  in  parish  churches  or  chapels,  according  to  the  rites  of  the 
church  of  England:  but  now,  by  stat.  6  &  7  Will.  I V.  c.  85,  which  took 
effect  on  1st  July,  1837,  and  was  explained  and  amended  by  stat.  7 
Will.  IV.  and  1  v  ict.  c.  22,  marriages  may  be  solemnized  in  any  cer- 
tified place  of  religious  worship  duly  registered,  or  at  the  office  of  the 
superintendent  registrar,  according  to  any  form  and  ceremony  the  par- 
ties may  see  fit  to  adopt ;  provided  they  pay  strict  attention  in  con- 
forming to  the  regulations  prescribed  by  the  act ;  of  which  the  following 
are  most  deserving  of  remark : — 1st,  The  notice(2;)  of  marriage  to  the 

(t)  Sect.  30.  (t)  Sect.  31. 

.     (u)  Sect.  3.  (x)  eki  WiU.  IV.  c.  87,  8.  4. 
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saperintendent  registrar.  As  this  notice  is  to  be  read  at  the  meeting 
of  gnardians9(^)  or  suspended  in  the  superintendent  registrar's 
ot&cey{z)  it  has(a)  an  effect  similar  to  the  *pub]ication  of  banns.  [  *20  ] 
2ndly,  The  certificate,(&)  "which  S.  B.  is  empowered  to  issue, 
if  there  be  no  lawful  impediment  shown.  By  stat.  8  &  4  Vict.  c.  72, 
8.  1,  no  certificate  can  be  granted  for  a  marriage  out  of  the  district  in 
which  one  of  the  parties  dwells,  unless  the  party  make,  by  indorsement 
on  the  notice,  the  declaration  required  by  the  second  section,  the  form 
of  which  is  given  by  the  schedule  to  this  act.  Srdly,  Where  the  mar- 
riage is  by  license  which  S.  R.  is  empowered  to  grant,((;)  care  must  be 
taken  as  to  the  consent ;  for  the  like  consent((2)  is  required  to  marriages 
solemnized  by  license  under  this  act  as  before.  The  12th  section  directs 
what  acts  are  required  before  license  can  be  granted.  The  licenses  by 
archbishop  of  Canterbury,  proper  officers  and  surrogates  are  left  un- 
touched.(6)  4thly,  Time. — Twentv-one  days(/)  must  elapse  after  day 
of  entry  of  notice,  if  no  license;  if  license,  seven  days(/)  before  mar- 
riage can  be  solemnized.  If  three  months(^)  are  sufiered  to  elapse  after 
notice,  without  marriage,  a  new  notice  must  be  given.  The  old  hours 
are  to  be  observed,  during  which  the  marriage  can  be  solemnized,  viz, 
between  eight  and  twelve  in  the  forenoon.  5thly,  The  marriage  must 
be  solemnized  as  the  act  directs  ;{h)  1,  with  open  doors ;  2,  between  the 
stated  hours ;  8,  in  presence  of  registrar  and  witnesses ;  if  at  office, 
presence  of  S.  B.  also  is  required ;  4,  in  some  part  of  the  ceremony 
the  declaration  before  the  witnesses  in  the  form  prescribed ;  lastly,  there 
must  be  no  lawful  impediment.  If  these  particulars  be  not  duly  ob- 
served the  marriage  is  made  void  ;{t)  but  if  they  are  strictly  attended 
to,  the  marriage  is  as  good(Ar)  and  cognizable  in  like  manner  as  a  mar- 
riage before  this  act,  according  to  the  rites  of  the  church  of  England. 
In  the  case  of  a  fxaudulent  marriage,  the  guilty  party  forfeits  all  pro- 
perty accruing  from  the  marriage,  under  a  provision(Q  similar  to  that 
contained  in  the  4  Geo.  lY.  c.  76,  s.  23.  But  the  new  law  extends 
only  to  England  ;(tn)  and  does  not  extend  to  the  marriage  of  any  of 
the  royal  family.  Quakers  and  Jews(n)  may  contract  and  solemnize 
marriages  according  to  usage  as  before,  provided  l)oth  parties  are  Qua- 
kers or  Jews,  and  the  notice  to  registrar  has  been  given  and  his  certi- 
ficate issued.  As  to  the  registers  of  marriages,  the  reader  should  be 
apprized  that  so  much  of  the  stat.  52  Geo.  III.  c.  146,  and  4  Geo.  IV. 
c.  76,  as  relates  to  the  redstration  of  marriages,  has  been  repealed  by 
stat.  6  &  7  Will.  IV.  c.  86,(0"^  which  took  eflfect  on  the  same  day  as  the 
preceding  marriage  act,  (6  a  7  Will.  IV.  c.  85,)  and  which  is  to  be 
taken  as  part  of  it,  as  fully  as  if  incorporated  with  it.(^) 

(y)  6  k  7  Will.  IV.  c.  86,  8.  6.  h)  1  Will.  IV.  &  1  Vict.  c.  22,  8.  24. 

(a)  Ibid.  8.  36.  (b)  6*7  WiU.  IV.  c.  85,  8.  7. 

(c)  Ibid.  8.  11.  ((/)  Ibid.  8.  10. 

{€)  6  A  7  Will.  rV.  c.  85,  8.  1.  (/)  Sect.  14. 

iff)  Sect  15.  (A)  Sect.  20. 

(*)  Sect  42.  (A)  Sect  35. 

(l)  Sect  43.  (m)  Sect  45. 

[n\  Sect  2. 

(o)  Explained  and  amended  by  stat  7  Will.  IV.  k  1  Vict.  c.  22. 

(p)  6  &  7  Wm.  IV.  c.  86,  sect  44. 
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It  seems,  that  to  prove  a  Jewish  marriage,  it  is  not  sufficient 
[  ♦21  ]  to  *produce  witnesses  who  were  present  at  the  ceremony  in  the 
synagogue;  hecanse  that  is  merely  a  ratification  of  a  pre- 
vious written  contract — such  contract,  therefore,  must  be  adduced  and 
proved. (jr.)  A  Jewess  may  give  parol  evidence  of  her  own  divorce  in 
a  foreign  country,  according  to  the  ceremony  and  customs  of  the  Jews 
there.(r)  In  Moss  Y.Smith,  1  Man.  &  Gr.  232, 8 ;  1  Scott's  N.  R.  25, 
to  prove  a  Jewish  divorce  in  England,  it  was  holden  necessary,  by 
Ershine,  J.,  that  the  written  document  of  divorce  delivered  by  the 
husband  to  the  wife  should  be  produced.  According  to  the  evidence  of 
the  hi^h  priest  of  the  German  Jews  in  England,  this  document  is  the 
operative  part  of  the  ceremony,  which  must,  however,  take  place  in  the 

Eresence  of  the  hish  priest  ana  ten  other  persons.     Where  plaintiff  and 
is  wife  were  Quakers,  proof  of  a  marriage,  according  to  the  forms  of 
that  society  was  received  without  objection.^^) 

Marriages  Abroad. — ^A  soldier  on  service(<)  with  the  British  army  in 
St.  Domingo,  in  1796,  being  desirous  of  marria^  with  the  widow  of 
another  soldier,  who  had  died  there  in  the  service,  and  both  parties 
being  desirous  of  celebrating  their  marriage  with  effect,  they  went  to  a 
chapel  in  a  town  where  they  were,  and  there  the  ceremony  was  per- 
formed by  a  person  appearing  there  as  a  priest,  and  officiating  as  such ; 
the  service  being  in  French,  but  interpreted  into  English  by  one  who 
officiated  as  clerk ;  and  which  the  woman  understood  at  the  time  to  be 
the  marriage  service  of  the  church  of  England.  After  this  they  co- 
habited together  as  man  and  wife  for  eleven  years,  until  the  death  of 
the  husband.  On  a  question  as  to  the  settlement  of  the  woman,  a 
doubt  was  raised  whether  the  marriage  was  valid.  The  court  of  B.  B. 
were  clearly  of  opinion  that  it  was  a  valid  marriage,  whether  it  was  to 
be  considered  as  a  marriage  celebrated  in  a  place  where  the  law  of 
England  prevailed,  or  as  a  marriage  according  to  the  law  of  St.  Do- 
mingo, whatever  that  might  be.  I^on  the  former  ground,  inasmuch  as 
there  was  a  contract  per  verba  deprcesenti,  which  contracts  were  bind- 
ing on  the  parties  before  Lord  Hardwicke's  act,  which  did  not  affect 
the  present  case,  this  being  a  marriage  beyond  seas,  and  because  the 
marriage  was  celebrated  by  a  person  who  publicly  assumed  the  office  of 
a  priest,  and  appeared  habited  as  such ;  upon  the  latter  ^ound,  be- 
cause, upon  the  facts  stated,  every  presumption  must  be  made  in  favour 
of  its  validity,  according  to  the  law  of  the  country  where  it  was  cele- 
brated ;  the  marriage  ceremony  having  been  performed  there  in  a  proper 
place,  and  by  a  person  officiating  as  one  competent  to  perform  that 
function,  and  more  especially  as  it  had  been  toUowed  by  a 
[  *22  ]  '''cohabitation  between  the  parties,  as  man  and  wife,  for  eleven 
years. 
The  canon  law  is  the  general  law  throughout  Europe,  as  to  marriages, 

{q)  Horn  v.  Noel^  1  Camb.  61.  But  see  the  elaborate  judgment  of  Sir  W.  Seottj  in 
Lindo  v.  Belisarioj  I  Hagg.  (C.)  227.  See  also  OoldtnUdy,  Bromer^  1  Hagg.  (C.)  324: 
and  Stat.  6  &7  Will.  IV.  c.  85,  ss.  2,  4,  16,  39. 

(r)  Oaner  v.  Lady  Lanethorough^  Peake's  N.  P.  0.  17,  Lord  Kenyon,  C.  J. 

h)  Deane  v.  ThonuUj  M.  k  Malk.  361,  Tmterden^  C.  J. 

\t)  JR.  Y.  Brampton,  10  East,  282. 
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except  where  that  has  been  altered  by  the  municipal  law  of  any  parti- 
cular place.  Before  Lord  Hardwicke's  act,  marriages  in  this  country 
were  always  goremed  by  the  canon  law.  That  statute  did  not  follow 
British  subjects  to  our  foreign  settlements  ;  hence,  it  has  been  holden,(i^) 
that  a  marriage  between  two  British  subjects,  solemnized  by  a  Catholic 

{driest  at  Madras,  according  to  the  rites  of  the  Catholic  church,  fol- 
owed  by  cohabitation,  is  valid,  although  without  the  license  of  the 
Spvernor,  which  it  had  been  uniformly  the  practice  to  obtain  ;  for  that 
oes  not  alter  the  law,  which  the  parties  carried  with  them.  Marriages 
in  Scotland,(2;)  and  beyond  sea,(y)  by  the  law  of  England,  remain  in 
the  same  state,  as  if  the  marriage  act  had  not  been  passed.  So  a  mar- 
riage in  Ireland  by  a  clergyman  of  the  church  of  England  in  a  private 
house,  was  held(2)  yalid,  although  no  evidence  was  given  that  any 
license  had  been  granted  to  the  parties. 

By  Stat.  4  Geo.  lY.  c.  91,  s.  1,  after  reciting,  that  it  is  expedient  to 
relieve  the  minds  of  his  Majesty's  subjects  from  any  doubt  concerning 
the  validity  of  marriages  solemnized  by  a  minister  of  the  church  of 
England,  in  the  chapel  or  house  of  any  British  ambassador  or  minister 
residing  within  the  country  to  the  court  of  which  he  is  accredited,  or  in 
the  chapel  belonging  to  any  British  factory  abroad,  or  in  the  house  of 
any  British  subject  residing  at  such  factory,  as  well  as  from  any  possi- 
bihty  of  doubt  concerning  the  validity  of  marriages  solemnizea  within 
the  British  lines  by  any  chaplain  or  officer,  or  other  person  officiating 
under  the  orders  of  a  commanding  officer  of  a  British  army  serving 
abroad,  it  is  declared  and  enacted,  that  all  such  marriages  shall  be 
deemed  to  be  as  valid  in  law,  as  if  the  same  had  been  solemnized  within 
his  Majesty's  dominions,  with  a  due  observance  of  all  forms  required 
by  law. 

The  marriage  of  an  officer  celebrated  by  a  chaplain  of  the  British 
army  within  the  lines  of  the  army,  when  serving  abroad,  is  valid(a) 
under  this  statute,  though  such  army  is  not  serving  in  a  country  in  a 
state  of  actual  hostility ;  and  though  no  authority  for  the  marriage 
was  previously  obtained  from  the  officer's  superior  in  command. 

On  the  claim  of  Sir  Augustus  D'Este  to  the  Dukedom  of  Sussex, 
the  following  question  was  submitted  to  the  judges: — ^^ Evidence 
having  been  offered  of  a  marriage  solemnized  at  Bome,  in  the  year 
1793,  by  an  English  priest,  according  to  the  rites  of  the 
church  of  '''of  England,  between  A.  B.,  a  son  of  his  majesty  [  *2Z  ] 
George  the  Third,  and  C.  D.,  a  British  subject,  without  the  pre- 
vious consent  of  his  said  Majesty ;  assuming  such  evidence  to  have 
been  sufficient  to-  establish  the  validity  of  the  marriage  between  A.  B. 
to  C.  D.,  independently  of  the  provisions  of  the  stat.  12  Geo.  III.  c. 
11,  would  it  be  sufficient,  having  regard  to  that  statute  to  establish  a 
valid  marriage  in  a  suit,  in  which  the  eldest  son  of  A.  B.  claims  an 
estate  in  England  as  the  son  of  A.  B.,  by  virtue  of  such  marriage  ? 

(u)  Lauteur  t.  Tee$dale,  8  Tannt.  830. 
\x\  ValrympU  v.  DalrympU^  2  Hagg.  Con.  B.  54. 
\yS  Harford  r.  Morriij  2  Hagg.  Con.  R.  429. 
(z)  Smith  r.  MaxtoeUj  Ry.  k  Moody,  N.  P.  C.  80. 
(a)  Waldegraye  Peerage,  4  CI.  k  Fi.  649. 
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Answer :  All  the  judges  are  unanimously  of  opinion  that  it  would  not ; 
for  the  effect  of  the  act  is  not  limited  to  any  particular  country  or  dis- 
trict, but  it  applies  to  contracts  matrimonial  in  general  and  in  the  ab- 
stract, and  declares  an  incapacity  to  contract,  attaching  to  the  person 
of  A.  B.  wherever  he  goes,  D.  P.  1844.  A  sentence  declaratory  of 
the  nullity  of  the  marriage  had  been  pronounced  14th  July,  1794,  by 
Sir  W.  Wynne,  dean  of  the  Arches,  ffeaeltine  v.  Murray y  z  Addams, 
Eccles.  Rep.  400,  note. 

For  the  law  relating  to  marriages  in  Ireland,  see  stat.  7  &  8  Vict. 
c.  81. 

Proofs  of  adultery  must  in  many  cases  be  in  some  degree  presump- 
tive ;  real  and  direct  proof  of  the  fact  is  not  always  to  be  expected ; 
therefore  the  question  in  these  cases  will  be,  whether  there  is  evidence 
of  such  near,  such  approximate  acts,  that  there  must  be  a  legal  pre- 
sumption of  the  adultery.(J)(l)     The  confession  of  the  wife  is  not  evi- 

(6)  See  Wood  v.  Wood^  4  Hagg.  Ecc.  R.  138,  n. 

(1)  Adultery,  being  an  act  of  darkness  and  of  great  secrecy,  cannot  always  be  proved 
by  any  direct  means;  therefore  by  reason  of  such  difficulty,  it  may  be  proved  by  such 
inferences  as  are  received  and  approved  of  either  by  law  or  nature.  *'  It  is  a  fundamen- 
tal rule  of  evidence  upon  this  subject,  that  it  is  not  necessary  to  prove  the  direct  fact  of 
adultery,  because,  if  it  were  otherwise,  there  is  not  one  case  in  a  hundred  in  which  that 
proof  could  be  attainable ;  it  is  very  rarely,  indeed,  that  the  parties  are  surprised  ia  the 
direct  act  of  adultery.  In  every  case,  almost,  the  fact  is  inferred  from  circumstances 
that  lead  to  it  by  fair  inference,  as  a  necessary  conclusion ,  and  unless  this  were  the 
case,  and  unless  this  were  so  held,  no  protection  whatever  could  be  given  to  marital 
rights.  The  only  general  rule  that  can  be  laid  down  upon  this  subject  is,  that  the  circom- 
stances  must  be  such  as  would  lead  the  guarded  discretion  of  a  reasonable  and  jagt 
man  to  the  conclusion ;  for  it  is  not  to  lead  a  rash  and  intemperate  judgment,  moving  upon 
appearances  that  are  equally  capable  of  two  interpretations ;  neither  is  it  to  be  a  matter 
of  artificial  reasoning,  judging  upon  such  things  differently  from  what  would  strike  the 
careful  and  cautious  consideration  of  a  discreet  man.  The  facts  are  not  of  a  technical 
nature;  they  are  facts  determinable  upon  common  grounds  of  reason,  and  courts  of 
justice  would  wander  very  much  from  their  proper  office,  of  giving  protection  to  the 
rights  of  mankind,  if  they  let  themselves  loose  to  subtleties,  and  remote  and  artificial 
reasonings  upon  such  subjects.  Upon  such  subjects  the  rational  and  legal  interpreta- 
tion must  be  the  same."    Lord  Stowell,  ,2  Hag.  Cons.  R.  3;  2  Phill.  Evid.  202. 

Confessions,  though  a  species  of  admissible  evidence,  are  not  alone  sufficient  to 
establish  a  charge  of  adultery.  But  where  they  are  free  from  all  taint  of  collusion,  and 
are  confirmed  by  circumstances  and  conduct,  they  rank  amongst  the  highest  species  of 
evidence.     1  Greenl.  Evid.  §§  214-19;  2  Id.  J  45. 

A  parliceps  criminis  is  a  competent  witness  to  prove  the  fact  of  "adultery,  but  his  evi- 
dence is  weak.     Forster  v.  Forater^  1  Hag.  Cons.  R.  148,  376. 

The  act  of  adultery  may  be  inferred  from  the  general  cohabitation  of  the  parties,  so 
as  to  exclude  the  necessity  of  particular  facts,  although  the  parties  have  separate  beds. 
It  may  be  possible  that  persons  of  peculiar  and  eccentric  dispositions  or  habits,  may  live 
together  in  such  a  manner  without  actual  criminal  connexion ;  and  it  is  physically  pos- 
sible that  persons  may  be  in  the  same  bed  together  without  criminal  intercourse.  Courts 
of  justice,  however,  cannot  proceed  on  such  ground ;  finding  persons  in  such  a  situation 
as  presumes  guilt  generally,  they  must  presume  it  in  all  cases  attended  with  these  cir- 
cumstances. They  cannot  adopt  the  extravagant  professions  of  Platonism  for  the  prin- 
ciples of  their  decisions.     WUliatM  v.  WilUavM,  1  Hag.  Cons.  R.  444. 

"Nor,"  observes  Shaw,  C.  J.,  in  Dunham  v.  Dunham^  6  Law  Reporter,  139,  141, 
"  can  this  course  of  inquiry  and  process  of  reasoning  and  judging  be  much  aided  by 
technical  and  artificial  rules,  or  by  what  are  considered  established  presumptions  of  fact 
from  other  facts.  These  rules  are  useful  and  convenient  in  their  way  in  suggesting 
general  considerations,  which  are  applicable  to  many  cases ;  but  after  all,  they  are  to  be 
taken  with  so  many  exceptions,  and  so  much  allowance,  that  in  the  result  each  case 
must  depend  mainly  upon  its  own  peculiar  circumstances.     It  is  impossible,  therefore, 
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dence  against  the  defendant ;  but  conversations  between  her  and  the 
defendant  may  be  given  in  evidence.(tf)  So  letters  written  to  her  by 
the  defendant  are  evidence  against  him ;  but  the  wife's  letters  to  the 
defendant  are  not  evidence /or  him.  In  a  case  where  the  plaintiff  and 
his  wife  were  8ervants,(rf)  and  necessarily  living  apart  in  different  fami- 
lies, Lor<i  Kenyan^  C.  tK,  was  of  opinion,  that  letters  written  bv  the 
wife  to  her  husband,  before  any  suspicion  of  the  adultery,  might  be 
read  as  evidence  of  the  connubial  affection  which  subsisted  between  the 
plaintiff  and  his  wife,  observing,  at  the  same  time,  that  before  he  ad- 
mitted the  letters  to  be  read,  he  should  require  strict  proof  when,  and 
under  what  circumstances,  they  were  written,  in  order  to  show  that  at 
this  time  there  was  not  any  suspicion  of  misconduct  in  the  wife ;  and 
in  WiRvB  v.  Bernard^  8  Bing.  876,  the  letter  of  the  wife  to  a  third 
person  was  admitted,  to  show  the  state  of  the  wife's  feelings  at  the  time 
it  was  written,  although  it  contained  a  statement  of  facts,  which  could 
not  with  propriety  be  submitted  as  evidence  to  a  jury ;  on  which,  how- 
ever, the  judge  cautioned  the  jury,  telling  them  that  the  letter  was 
not  evidence  of  those  facts.  In  Winter  v.  Wroot^  1  M.  & 
Rob.  404,  "^Lyndhurstj  C.  B.,  permitted  a  witness  to  be  asked  [*24] 
generally,  whether  the  wife  made  complaints  of  the  manner 
in  which  her  husband  treated  her. 

In  Soare  v.  Allen^(e)  a  witness  was  called  by  the  husband  to  prove 
the  representation  made  by  the  wife  to  him  of  the  place  to  which  she 
was  going  previously  to  her  elopement,  in  order  to  remove  all  suspicion 
of  connivance  on  the  part  of  the  husband.     The  Court  of  King's- Bench 

[e\  Biker  t.  Morley^  M.  D.  London  Sittings,  30  June,  1Y41,  Lee,  Ch.  J.,  special  jury. 
Verdict  for  defendant.    BuU.  N.  P.  28,  S.  C, 

(d)  Edw<ird9  v.  Crocks  4  Esp.  N.  P.  C.  39 ;  Kenyon  C.  J.,  Trdatmey  v.  Coleman^  \  B. 
k  A.  90,  S.  P.;  and  2  Stark.  191.  But  in  this  case  the  husband  and  wife  were  not  ser- 
vants. 

(e)  Boart  t.  Allen,  3  Esp.  N.  P.  C.  276. 

to  lay  down  beforehand  in  the  form  of  a  rule  what  circumstances  shall,  and  what  cir- 
cumstances shall  not,  constitute  satisfactory  proof  of  the  fact  of  adultery ;  because  the 
same  facts  may  constitute  such  proof  or  not,  as  they  are  modified  and  influenced  by 
different  circumstances.  Suppose,  for  instance,  a  married  woman  had  been  shown  by 
undoubted  proof  to  have  been  in  an  equivocal  situation  with  a  man  not  her  husband, 
leading  to  a  suspicion  of  the  fact.  If  it  were  proved  that  she  had  previously  shown  (ku 
unwarrantable  predilection  for  that  man  j  if  ^ey  had  been  detected  in  clandestine  cor- 
respondence, had  sought  stolen  interviews,  made  passionate  declarations  j  if  her  affec- 
tion for  her  husband  had  been  alienated;  if  it  were  shown  that  the  mind  and  heart  were 
already  depraved,  aud  nothing  remained  wanting  but  an  opportunity  to  consummate 
the  guilty  purpose — then  proof  that  such  an  opportunity  had  occurred  would  lead  to 
the  satisfactory  conclusion  that  the  act  had  been  committed.  But  wheu  these  circum- 
stances are  wanting ;  when  there  has  been  no  previous  unwarrantable  or  indirect  intimacy 
between  such  parties;  no  clandestine  correspondence  or  stolen  and  secret  interviews;  the 
fact  of  opportunity  and  equivocal  appearances  would  hardly  raise  a  passing  cloud  of 
suspicion  over  the  fair  fame  of  such  a  woman.  But  though  it  is  easy  to  pronounce  with 
confidence  between  cases  thus  distinctly  and  broadly  marked  by  the  circumstances,  yet 
rules  of  evidence  drawn  from  ^em  afford  little  aid  in  complicated  cases,  when  minute 
shades  of  difference  may  vary  the  aspect  of  the  proofs,  and  more  especially  where  there 
is  a  direct  conflict  of  testimony;  when  some  of  the  testimony  must  be  false;  and  when 
constant  caution  is  necessary  in  weighing  the  credit  due  to  witnesses,  and  to  prevent 
being  misled  by  some  or  other  of  these  false  lights." 
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were  of  opinion  that  this  evidence,  being  part  of  the  re$  gegtoe,  was 
therefore  admi88ible.(l) 


rV.  €f  the  Damages.     Costs. 

The  damages  given  by  the  jury  in  this  action  are,  in  general,  pro- 
portioned to  the  degree  of  the  injury.  Circumstances  of  aggravation 
of  the  injury,  and  which  may  therefore  operate  as  an  inducement  with 
the  jury  to  give  large  damages,  are,  the  plaintiff's  having  lived  happily 
with  his  wife  before  her  connection  with  the  defendant,(/)  the  unblem- 
ished character  and  antecedent  virtuous  behaviour  of  the  wife,  a  pro- 
vision having  been  made  for  the  children  of  the  marriage  by  settlement 
or  otherwise,  and  other  similar  topics,  which  the  extraordinary  circum- 
stances of  the  individual  case  may  furnish.  Proof  is  frequently  ad- 
duced of  the  defendant  being  a  man  of  fortune,  by  calling  his  banker 
or  producing  a  settlement,  under  which  he  may  be  entitled  to  any 
estate,  real  or  personal.  But  in  James  v.  Biddington^  6  C.  &  P.  589, 
Alderson^  J.,  rejected  evidence  of  this  description,  observing  that  the 
amount  of  the  defendant's  property  was  not  a  question  in  the  cause. 

Circumstances  of  extenuation,  on  the  part  of  the  defendant,  and 
which  may  tend  to  the  mitigation  of  the  damages,  are  the  plaintiff's  ill 
usage  or  unkiad  treatment  of  his  wife ;  evidence  of  his  intolerable  ill 
temper,  of  his  having  turned  his  wife  out  of  his  house,(^)  and  refused 
to  maintain  her,  &c.,  previously  to  the  adulterous  intercourse ;  ^ross 
negligence  or  inattention  of  the  plaintiff  to  his  wife's  conduct,  with  re- 
spect to  the  defendant  ;(A)  the  wanton  manners  of  the  wife,  or  first 
advances  made  by  her  to  the  defendant  \{i)  a  prior  elopement  of  the 
wife  and  adulterous  intercourse  with  another  person,  or  having  had  a 
bastard  before  marriage  \{1c)  because  by  bringing  the  action  the  hus- 
band puts  the  general  behaviour  of  the  wife  in  issue.  So  letters  written 
by  the  wife  to  the  defendant  before  his  connection  with  her, 
[  *25]  soliciting  a  criminal  intercourse,  (Z)  &c.  may  *be  given  in  evi- 
dence. But  the  defendant  will  not  be  permitted  to  prove  acts 
of  misconduct  of  the  wife  subsequent  to  the  comnussion  of  the  act 
complained  of  in  the  action.  (?n)(  2) 

•(/)  BuU.  N.  p.  27.  {g)  BuU.  N.  P.  27. 

]h)  Per  BuUer  J.,  in  Duberley  T.  Ounning^  4  T.  R.  657. 

(t)  Per  Lord  EUenhorough^  C.  J.,  in  Gardiner  v.  Jadit^  March  2, 1805.   London  Sittings. 
\k)  Roberta  y.  MaUton,  Hereford,  1745,  per  Willes,  G.  J.,  GUb.  Evid.  113,  ed.  1761; 
Bull.  N.  P.  296,  S.  C, 

{I)  Per  Lord  Kent/on^  C.  J.,  Ultam  v.  Fawceit,  2  Esp.  N.  P.  G.  662. 
\m)  Ibid. 


(1)  Where  the  injury  is  stated  to  have  been  committed  within  certain  days,  proof  of 
improper  freedoms  must  be  first  given  within  the  limited  period,  before  evidence  of  the 
trespass  at  a  different  time  can  be  received.  Gardner  v.  Madeira^  2  Yeates,  466  j  Torrt 
Y.  Summertj  2  Nott  k  McG.  267. 

(2)  But  acts  of  misconduct  prior  to  her  actual  adultery  with  the  defendant,  may  be 
proved,  although  they  were  after  the  period  in  which  familiarities  were  shown  to  have 
taken  place  with  the  defendant.     Torre  v.  Summera^  2  Nott  k  McG.  267. 
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In  a  ca8e(n)  (said  to  have  been  unprecedented)  where  the  wife  was 
dead  before  the  trial  of  the  action,  Coleridge^  J.,  told  the  jury  that 
they  must  award  damages  for  the  loss  of  the  society  of  the  wife,  &c., 
down  to  the  time  of  the  death  only. 

It  has  been  supposed  that  in  this  action  a  new  trial  cannot  be  granted 
for  excessive  damages  ;(o)  but  if  it  appear  to  the  court,  from  the  amount 
of  the  damages  given,  as  compared  with  the  facts  of  the  case  laid  be- 
fore the  jury,  that  the  jury  must  have  acted  under  the  influence,  either 
of  undue  motives  or  some  gross  error  or  misconception  on  the  subject, 
the  court  will  think  it  their  duty  to  submit  the  question  to  the  consider- 
ation of  a  second  jury.  (/7)(1)  So  if  the  verdict  be  very  much  against 
the  weight  of  evidence,  the  court  will  grant  a  new  trial  on  payment  of 
co%\&Aq\  With  respect  to  damages,  however,  the  court  never  inter- 
fere8,(r)  unless  they  are  very  excessive,  or  a  strong  case  is  made  out  to 
show  that  the  jury  have  taken  a  perverted  view  of  the  matter.(2) 

Co9tB. — If  the  damages  are  less  than  forty  shillings,  the  plaintiff  is 
not  entitled  to  recover  costs,  unless  the  judge,  immediately  after  trial,. 
certi^  that  the  trespass  or  grievance  was  wilful  and  malicious.  See 
Stat.  3  &  4  Vict.  c.  24,  s.  2,  posty  p.  88. 

<n\   Waton  T.  Wehtter,  M.  D.IC.k  P.  198. 

(o)  See  Wa/ard  v.  Berkeley,  1  Burr.  609  j  JhiberUy  Y,  Ounning^  4  T.  R.  661.  [Accord* 
Torre  v.  Somere,  2  Nott  k  McC.  267.] 

(p)  Chambere  y.  Caulfidd^  6  East,  266. 

{q)  MeUm  v.  Tayhr.  3  Bingh.  N.  C.  109;  3  So.  613. 

(r)  Per  Tindal,  0.  J.,  £dffeU  y.  Francis^  1  Man.  k  Gr.  226  j  1  Scott,  N.  R.  118.  N. 
The  action  was  for  false  imprisonment. 


(1)  Even  if  courts  have  the  power  to  grant  new  trials  in  cases  of  crim.  con.  for  exces- 
siTenees  of  damages,  stiU  it  seems  never  to  have  been  exercised.  The  court  refused  to 
set  aside  a  yerdict  for  $3,000,  although  plaintiff  had  reason  to  know  of  his  wife's  im- 
proper conduct  and  took  no  pains  to  prevent  it.  But  a  new  trial  was  granted  on  the 
ground  of  newly  discovered  evidence.    Smith  v.  Martin^  16  Wendell,  270. 

(2)  The  jury,  in  establishing  the  damages,  in  an  action  for  criminal  conversation,  may 
regard  not  only  the  character  and  conduct  of  the  husband  and  wife,  to  determine  what 
such  a  husband  ought  to  recover  for  the  injury,  but  the  conduct  of  the  defendant,  in 
order  to  determine  what  a  person  who  had  conducted  as  he  had  ought  to  pay.  Sanhom 
V.  NeOeon^  4  N.  H.  601. 

If,  in  an  action  for  adultery,  it  appear  that  the  wife  has  died  since  the  commencement 
of  the  action,  the  jury  should  give  damages  for  the  loss  of  the  society  of  the  wife,  jfrom 
the  time  of  the  discovery  of  the  adultery  to  the  time  of  the  wife's  death,  and,  also,  for 
the  shock  to  the  feelings  of  the  husband ;  and  this  is  so  although  it  appear  there  was  no 
suspicion  of  the  wife's  infidelity  till  she  was  on  her  death  bed,  and  though  the  husband 
continued  to  treat  her  kindly  up  to  the  time  of  her  death.  WeUon  v.  Webtter,  *l  0,  k 
F.  198. 

In  mitigation  of  damages  the  defendant  may  show  that  the  plaintiff  married  an 
actress,  concealed  th^  marriage,  and  very  seldom  saw  her ;  but  suffered  her  to  live  as  if 
she  were  single,  and  to  continue  her  performances  in  her  maiden  name.  CaXerafl  v. 
Harbwvugh^  4.  C.  k  P.  499 ;  2  Grecnl.  Ev.  {  66 ;  or  that  his  means  and  expectations 
are  inconsiderable,  and  not  calculated  to  meet  heavy  damages — 2  Stark.  Evid.  446  ;  or 
that  the  wife's  character  for  chastity  was  bad  before  she  was  married,  or  that  the  plain- 
tiff had  been  improperly  intimate  with  other  women.    Sanborn  v.  NeUeon^  4  N.  H.  601. 

But  evidence  that  the  plaintiff  is  ill-tempered,  and  that,  previously  to  the  illicit  inter- 
course charged,  he  and  his  wife  lived  unhappily  and  occasionally  came  to  blows,  is  inad- 
missible in  mitigation  of  damages.     Van  Voder  v.  M^KiUip,  7  Blackf.  678. 
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OP  ASSAULT  AND  BATTEET. 
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X  Of  the  Nature  of  an  Assault  and  Battery^  and  in  what  Cases  an^ 
Action  for  an  Assault  and  Battery  may  he  maintained. 

An  assault  is  an  attempt,  with  force  or  violence,  to  do  a  corporal  in- 
jury to  another,  as  by  holding  up  a  fist  in  a  menacing  manner  ;(a) 
striking  at  another  with  a  cane  or  stick,  though  the  party  striking 
misses  his  aim ;  drawing  a  sword  or  bayonet ;  throwing  a  bottle  or  glass 
with  intent  to  wound  or  strike ;  presenting  a  gun  at  a  person  wno  is 
within  the  distance  to  which  the  gun  will  carry ;  pointing  a  pitchfork 
at  a  person  who  is  within  reach  ;(2»)  or  by  any  other  similar  act,  accom- 
panied with  such  circumstances  as  denote  at  the  time  an  in- 
.[  *27  ]  tention(l)  (coupled  with  a  present  ability)(c)  of  using  *actual 
violence,  against  the  person  of  another.  For  an  assaidt,  which 
is  considered  as  an  inchoate  violence,  the  law  has  provided  a  remedy 
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a)  Finch's  Law,  B.  3,  c.  9;  1  Hawk.  P.  G.  c.  62,  s.  I. 

b)  Oenner  v.  Sparks^  6  Mod.  173,  4;  and  Salk.  79. 
(c)  See  Stqth^u  v.  MyerSf  4  C.  &  P.  349.    Tindalj  0.  J. 


(1)  Whether  the  act  shall  amount  to  an  assault,  must  in  every  case  be  collected  from  the 
intention.  Trespass  for  assault :  Plea,  son  assault  demesne.  Replication,  de  trytirtd  mH 
proprid.  The  defendant  and  another  person  were  fighting,  and  the  plaintiff  came  and 
.took  hold  of  the  defendant  by  the  collar,  in  order  to  separate  the  combatants,  where- 
upon the  defendant  beat  the  plaintiff.  The  plaintiff's  counsel  offering  to  enter  into  this 
evidence,  it  was  objected  on  the  other  side,  that  the  plaintiff  ought  to  have  replied  this 
matter  specially ;  but  Legge^  Baron,  overruled  the  objection',  observing  that  the  evidence 
was  not  offered  by  way  of  justification,  but  for  the  purpose  of  showing  that  there  was 
not  any  assault,  for  it  was  the  quo  animo  which  constituted  an  assault,  which  was  matter 
-to  be  left  to  a  jury.  Oriffin  v.  Parsons^  Gloucester  Lent  Assizes,  1754.  MSS.  Cited  arg. 
in  HaU  v.  Feamlet/y  3  Q.  B.  920;  3  G.  &  D.  10.  "No  words  can  amount  to  an  assault, 
though,  perhaps,  they  may  in  some  cases  serve  to  explain  a  doubtful  action;  as  if  a  man 
were  to  lay  his  hand  upon  his  sword,  and  say,  *  If  it  were  not  assize  time,  he  would  not 
take  such  language.'  These  words  would  prevent  the  action  irom  being  construed  an 
assault,  because  they  show  he  had  no  intent  to  do  him  any  corporal  hurt  at  that  time." 
Bull.  N.  P.  16.     See  State  v.  Benedict,  11  Verm.  236 :  State  v.  Crow,  I  Iredell,  375. 
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by  an  action  of  trespass  viet  armiSy  at  the  suit  of  the  injured  party,(l) 
for  the  recovery  of  damages  commensurate  to  the  injury  su8tained.(z) 

A  battery^  T^hich  always  includes  an  assault,((2)  is  an  injury  inflicted 
on  a  person  by  beating,  either  with  the  hand  or  an  instrument  ;(8)  as 
by  throwing  water(e)  on  a  person.  The  form  of  action  prescribed  by 
law,  in  the  case  of  battery,  is  the  same  as  tha|;  in  assault,  viz.  an  action 
of  trespass  vi  et  armis.  In  order  to  maintain  this  action,  it  is  imma- 
terial whether  the  act  of  the  defendant  be  wilful  or  not.(4)  Hence  this 
action  lies  against  a  soldier  who  hurts  his  comrade  while  they  are  exer- 
cising, unless  the  defendant  can  show  such  circumstances  as  will  make 
it  appear  to  the  court  that  the  injury  done  to  the  plainti£f  was  inevita- 
ble,(/)  and  that  the  defendant  was  not  chargeable  with  any  negligence: 
the  merely  pleading  that  the  defendant  committed  the  injury  casualiter 
etper  infortunium  et  contra  voluntatem  suam  is  not  suftcient,  for  no 
man  shidl  be  excused  of  a  trespass,  unless  it  may  be  judged  utterly 
without  his  fault.  The  defendant  was  uncocking  a  gun,(^) 
and  '*'the  plaintiff  standing  to  see  it,  it  went  off,  and  wounded  [  *28  ] 
him  :  it  was  holden,  that  the  plaintiff  might  maintain  trespass. 

This  action  lies  not  only  against  him  who  commits  the  injury,  but 


g 


d)  Tenns  de  la  Lej,  Battery,  Com.  Dig.  Battery. 
«)  Pur$ell  V.  ffamej  3  Nev.  k  P.  564 ;  8  A.  &  £.  602. 
)   Weaver  t.  Wardj  Hob.  134.  (^)   Underwood  ▼.  Bewtofif  Str.  596. 


(1)  Defendant  raised  his  hand  against  plaintiflf,  within  striking  distance,  and  said,  ''if 
it  were  not  for  your  gray  hairs,''  &c.;  holden  no  assault,  because  no  intention  to  strike. 
Com,  V.  Eyre,  1  Ser.  &  Rawle,  347  ;  The  U,  S.  v.  Ortega,  4  W.  C.  0.  R.  534 ;  The  State  v. 
Davis,  1  Iredell,  128;  People  v.  ffapa,  1  Hill,  N.  Y.,  361;  Whart.  Grim.  Law,  544-547, 
3d  ed.  1855 ;  Marentelle  v.  Oliver,  1  Pen.  380. 

(2)  For  the  law  relating  to  indictments  for  assault  and  battery,  see  1  Hawk.  P.  C. 
eh.  62,  s.  1,  2;  1  East's  P.  C.  ch.  8,  a.  1.  The  party  injured  may  proceed  by  action 
and  indictment  for  the  same  assault,  and  the  court,  in  which  the  action  is  brought,  will 
not  compel  the  plaintiff  to  make  his  election,  to  pursue  either  one  or  the  other ;  for  the 
fine  to  the  king,  upon  the  criminal  prosecution,  and  the  damages  to  the  party,  in  the 
civU  action,  are  perfectly  distinct  in  their  natures.  Jones  y.  Clay,  1  Bos.  k  Pul.  191. 
But  see  stat.  9  Geo.  lY.  c.  21,  pott,  p.  28.  Sed  Tide  contra,  State  v.  Blyihe,  1  Bay,  166 ; 
and  see  Read  v.  KeUy,  4  Bibb,  400.  State  y.  BlennerhaesU,  Walker  7.  Where  de- 
fendant gave  in  evidence  a  record  or  conviction  in  a  criminal  court  for  the  same 
assault  and  battery  in  mitigation  of  damages,  it  was  held  to  be  no  error  for  the  court  to 
instruct  the  jury '*  that  the  assault  was  no  longer  matter  of  doubt,  and  would  entitle 
plaintiff  to  some  damages."  Moses  v.  Bradley,  3  Whart.  272.  And  even  for  a  threat  or 
menace,  it  seems,  if  any  injury  result  therefrom  to  the  party.  Hurst  v.  Carlisle,  3  Penn. 
R.  176.  In  trespass  for  assault  and  battery,  plaintiff  may  recover  on  proof  of  assault 
only,  without  evidence  of  special  damage.  Lewis  v.  Hoover,  3  Blackford,  407  ;  State  v. 
Benedict,  11  Verm.  236 ;  Hays  v.  PeopU,  1  Hill,  N.  Y.,  351. 

(3)  Striking  a  cane  in  the  hand  of  another  is  a  battery,  because  any  thing  attached 
to  the  person  partakes  of  its  inviolability.  Per  Gh.  J.  M^Mean,  Respubliea  v.  Longehamps, 
1  Dall.  Rep.  114;  State  y,  Davis,  1  Hill,  46.  In  Hurst  v.  CarlisU,  3  Penn.  R.  176, 
Rogers,  J.,  says,  "For  battery,  wounding  or  mayhem,  or  for  an  attempt  to  commit  any  of 
these  (which  in  law  is  termed  an  assault),  the  injured  party  may  have  a  remedy  in 
damages  by  action  of  trespass.  Archb.  25.  Even  for  a  threat  or  menace  to  commit  any 
of  these  injaries.  Reg.  104,  2  Rol.  545,  Nos.  25,  41 ;  or  to  pull  a  man's  house  down, 
(Reg.  108,)  or  the  like :  if  any  injury  arise  to  the  party  from  such  threat  or  menace,  the 
remedy,  it  seems,  is  also  by  action  of  trespass.  Vide  Com.  Dig.  Battery,  D.,  and  the  au- 
thorities there  cited." 

(4)  Neither  does  the  degree  of  violence  with  which  the  act  is  done  make  any  differ- 
ence. Per  Le  Blanc,  J.,  3  East,  602.  [Taylor  v.  Rainbow,  2  Hen.  &  Munf.  423;  Bui- 
lock  V.  Babeock,  3  Wend.  391.] 
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against  him  also  at  whose  command  it  is  done  :(^)(1)  hence  if  A.  conir 
mand  B.  to  beat  another  person,  and  B.  does  it  accordingly,  A.  is 
gailtj  of  the  trespass  as  well  as  B.(2)  Although  the  plaintiff  declares 
for  an  assault  and  battery,  yet  he  may  recover  for  the  assault  only.(i) 
Although  a  plaintiff  has  been  indicted  for  a  felonious  assault,  by  stab- 
bing, and  acquitted,  the  party  injured  may,  notwithstanding,  sue  him 
for  damages  m  a  civil  action,  if  there  has  not  been  any  collusion  in 
procuring  the  acquittal ;(/)  and  the  same  rule  holds  after  indictment 
and  conviction.{k) 

But  by  Stat.  9  Geo.  IV.  c.  81,  s.  27,  persons  convicted  of  unlawfully 
assaulting  or  beating,  may  be  compelled  by  two  justices  of  the  peace, 
to  pay  a  fine  and  costs,  not  exceeding  51. ;  but  if  the  justices  shall  deem 
the  offence  not  to  be  proved,  or  shall  find  the  assault  or  battery  to  have 
been  justified,  or  so  trifling  as  not  to  merit  any  punishment,  and  shall 
accordingly  dismiss  the  complaint,  they  AsMjorthwithil)  make  out  a 

(A)  1  RoU.  Abrid.  655  (V.),  pi.  2. 

(t)  Lib.  Ass.  Anno.  22,  fol.  99,  pi.  60 ;  Bro.  Trespass,  pi.  40. 

\j)  Croshy  y.  Lenff^  12  East,  409.  {k)  Adm.  per  Car.  S,  C, 

{1}  See  Reff.  y.  Kobint(m,  12  A.  k  E.  672. 


(1)  Trespass  vi  et  armu  will  not  lie  against  a  railroad  corporation  for  an  injarj  done 
to  the  plaintiff  by  their  locomotiye  steam  engine,  whether  such  injury  be  wilful  or  acci- 
dental on  the  part  of  the  seryants  of  the  company,  when  it  does  not  appear  that  the 
particular  injury  was  done  by  the  command  or  with  the  assent  of  the  defendants.  Gfr- 
mantown  RaUroad  y.  Vie^  4  Whart.  143 ;  Vandgrifl  y.  Rediker,  2  Amer.  Law  Journal,  116, 
S.  C.  Zab.  R.  185,  per  Carpenter^  J. ;  Erie  Railway/  y.  Skinner,  1  Amer.  Law  Reg.  97, 
103,  note. 

The  master  of  a  ship  when  present,  is  responsible  for  the  conduct  of  his  officers  to- 
wards the  crew.  If  he  is  present  when  the  officers  commit  an  assault  and  battery  oa 
one  of  the  crew,  and  does  not  interfere  to  preyent  it,  he  is  presumed  to  assent  to  and 
encourage  it,  and  is  jointly  liable  for  the  tort  Thomat  y.  Lane^  2  Sumner,  I ;  U.  S.  t. 
Taylor  J  lb.  587-8.  It  cannot  be  maintained  against  a  corporation,  solely  or  jointly  with 
other  defendants ;  and  if  others  are  joined,  the  writ  is  abateable  as  to  all.  Orr  t.  Bank 
of  U.  StateSy  1  Ohio  Rep.  28.  Although  a  captain  may  have  a  right  to  inflict  corporeal 
punishment  upon  a  seaman  under  his  command,  yet  it  is  not  an  arbitrary  and  uncon- 
trolled right ;  he  is  amenable  to  the  law  for  the  due  exercise  of  it.  He  ought  to  be  able 
to  show  not  only  that  there  was  a  sufficient  cause  for  chastisement,  but  that  the  chas- 
tisement itself  was  reasonable  and  moderate.  The  rule  on  this  subject  is  well  laid  down 
by  Abbott  on  Shipping,  125 :  "  By  the  common  law,"  says  he,  '^  the  master  has  authority 
over  all  the  mariners  on  board  the  ship,  and  it  is  their  duty  to  obey  his  commands  in  aU 
lawful  matters  relative  to  the  navigation  of  the  ship  and  the  preservation  of  good  order; 
and  in  case  of  disobedience  or  disorderly  conduct  he  may  lawfully  (forrect  them  in  a 
reasonable  manner.  His  authority  in  this  respect  being  analogous  to  that  of  a  parent 
over  a  child,  or  a  master  over  his  apprentice  or  scholar.  Such  an  authority  is  absolutely 
necessary  to  the  safety  of  the  ship,  and  of  the  lives  of  the  persons  on  board;  but  it  be- 
hoves the  master  to  be  very  careful  in  the  exercise  of  it."  Approved  per  Thompion,  G.  J., 
in  Brown  v.  Howard,  14  Johns.  119.  Michaelson  v.  Dennison,  3  Day's  Rep.  294.  Judge 
Peterty  in  Thome  y.  White,  I  Adra.  Dec.  173,  says:  "I  have  generally  thought  myself 
warranted  to  give  a  latitude  of  construction  to  the  words  '  moderate  correction/  where 
chastisement  was  salutary  and  merited,  and  in  this  I  have  never  been  over  nice.  The 
safety  of  a  ship  sometimes  depends  on  promptly  checking  disobedience  and  stimulating 
exertion.  Subordination  is  peculiarly  essential  to  be  enforced  among  a  class  of  men 
whose  manners  and  habits  partake  of  the  attributes  of  the  element  on  which  they  are 
employed.  I  have  never  bound  over  a  master  for  correcting  a  sailor,  unless  cruelty  was 
exercised,  or  improper  weapons  used."  See  also  Forbee  v.  Pareone,  Grabbe,  283,  per 
Hopkinaon,  J.,  and  1  Gonkling's  Admiralty,  312. 

(2)  It  has  been  held  that  where  two  fight  by  consent,  and  one  is  beaten,  he  may 
recover  damages  for  the  iigury.    See  Stout  v.  Wrm^  1  Hawks,  420. 


ASSAULT  AND  BATTEET.  28 

certificate  under  their  hands,  stating  the  fact  of  such  dismissal ;  and 
by  sect.  28,  such  certificate,  or  in  case  of  conviction,  payment  of  the 
whole  amount  adjudged,  or  sufiering  imprisonment  in  lieu  thereof,  shall 
be  a  bar  to  any  other  proceeding,  civil  or  criminal,  for  the  same  cause. 
Application  for  this  certificate  ought  to  be  made  whilst  the  facts  are 
fresh  in  the  recollection  of  the  justices,  and  it  ought  to  be  heard  in  the 
presence  of  the  prosecutor  :{m)  and  in  a  plea  to  an  action  the  grounds 
of  the  dismissal  must  be  stated,  so  as  to  show  that  it  is  a  bar.(n) 

This  action  must  be  commenced  within  four  years  next  after  the 
cause  of  action.(o) 


II.  Declaration, 


This  is  a  transitory  action,(p)  and  consequently  the  venue  may  be 
laid  in  any  county,(5)(l)  except  where  it  is  otherwise  directed  by  statute ; 
as  where  the  action  is  brought  against  justices  of  the  peace,  mayors,  or 
bailiffs  of  cities,  or  towns  corporate,  head-boroughs,  port-reeves,  con- 
stables, tithing-men,  churchwardens,  overseers  of  the  poor,  &c.,  or  other 
persons  acting  in  their  aid  and  assistance,  or  by  their  command,  for  any 
thing  done  in  their  ofiicial  capacity ;  in  these  cases,  the  venue, 
by  Stat.  21  Jac.  I.  c.  12,  s.  6,  *must  be  laid  in  the  county  [  *29  ] 
where  the  facts  were  committed,  otherwise  the  jury,  who  try 
the  cause,  shall  find  the  defendant  not  guilty,  without  any  regard  to 
any  evidence  given  by  the  plaintiff  touching  the  trespass,  battery,  &c. 

The  provisions  of  the  preceding  statute  being  found  to  be  salutary, 
they  were  by  stat.  42  Geo.  III.  c.  86,  s.  6,  extended  to  all  persons 
holding  a  public  employment,  or  any  office,  station,  or  capacity,  civil 
or  military,  either  in  or  out  of  the  kingdom,  and  who,  by  virtue  of  such 
employment,  had  power  to  commit  persons  to  safe  custody ;  provided 
that,  where  any  action  shall  be  brought  against  such  persons  in  this 
kingdom  for  any  thing  done  out  of  this  kingdom,  the  plaintiff  may  lay 
the  act  to  have  been  done  in  Westminster,  or  in  any  county  where  the 
defendant  shall  reside.  Actions  brought  against  any  persons  for  any 
thing  done  by  any  officer  of  the  customs(r)  or  excise,(i)  or  others  acting 
under  the  direction  of  commissioners  of  customs,  in  execution  or  by 
reason  of  their  office,  must  be  laid  and  tried  in  the  county  where  the 
facts  were  committed.  The  day  is  not  material,(^)  neither  is  the  plain- 
tiff obliged  to  prove  that  the  fact  was  committed  on  the  day  laid  in  the 
declaration.(2)    Proof  of  the  trespass  at  any  time  before  the  com- 


(m)   Coleridge,  J.  in  Reg.  v.  Robineon^  12  A.  &  E.  683. 

(n)  Skute  y.  DavU,  2  P.  &  D.  550 ;  10  A.  A;  E.  635. 

\o\  21  Jac.  I.  c.  16,  8.  8.  (p)  Liu.  Sect.  485. 

\q)  Corheit  v.  Bamee,  Cro.  Car.  444. 

(r)  3  4  4  wax,  IV.  c.  63,  8.  lOY.  («)  Ibid. 

{t)  Litt  Sect.  485 ;  1  Inst.  283,  a. 

(1)  And  the  action  majr  be  brought  in  one  state  for  an  injury  committed  in  another. 
WatU  V.  Thomas,  2  Bibb,  458 ;  Redgrave  v.  Jonee,  1  Uar.  k  M'Hen.  195,  and  Miller  v. 
M^Kee,  3  Har.  &  M'Hen.  593,  and  the  venae  is  transitory ;  HurUy  y.  Marth,  1  Scam.  329; 
Sturgeneger  T.  Taylor^  3  Brevard,  7. 

(2)  The  time  and  damages  were  both  left  blank  in  the  declaration ;  after  the  verdict 
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mencement  of  the  action  is  8ufficient.(l)  An  assault^  being  one  entire 
individual  act,  cannot  be  committed  at  different  times,  and  consequently 
ought  not  to  be  stated  in  the  declaration  to  have  been  so  committed. 
In  trespass  and  assault,  it  was  alleged  in  the  declaration,(u)  that  the 
defendant  on  such  a  day,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  exhibiting  the  bill,  made  an  iissauU  on  the 
plaintiff;  the  declaration  was  holden  bad  on  special  demurrer.  Bat 
where  the  declaration  stated  that  the  defendant  oMaulted  the  plaintiff  on 
divers  days  and  time8(2;)  it  was  adjudged  good  on  special  demurrer.(2) 
The  declaration  ought  to  allege  the  fact  to  have  been  committed  vi  et 
armis  and  contra  pacem.  Doubts  seem  to  have  been  entertained,  whether 

the  omission  of  these  words  was  matter  of  form  or  substance 
[  *30  ]      at  the  common  *law.    But  now,  by  stat.  16  &  17  Car.  II.  c.  8,  s. 

1,  the  omission  is  aided  after  verdict ;  and  by  stat.  4  Ann.  c.  16, 
s.  1,  it  is  enacted,  that  no  exception  shall  be  taken  in  any  court  of  re- 
cord of  the  omission  of  vi  et  armis  and  contra  pacemy  except  the  same 
shall  be  especially  shown  for  cause  of  demurrer.  The  declaration 
ought  to  allege  the  commission  of  the  fact  positively,  and  not  by  way 
of  recital,  e,  g.  for  tliat  on  such  a  day  the  defendant  made  an  assault 
upon  the  plaintiff,  and  not  for  that,  wherea%j  &c.(3)  If  the  declaration 
contain  only  one  count,(y)  the  plaintiff,  after  proving  one  assault,  can- 
not waive  that,  and  proceed  to  give  evidence  of  another.(4) 


III.  Pleadinffs. 
Creneral  Issue. — The  general  issue  to  an  action  of  assault  and  bat- 

(u)  English  v.  Pwaer^  6  East,  395,  recognizing  Miehell  t.  y^eaUf  Cowp.  828. 
(x)  Burgess  v.  Fredove,  2  Bos.  k  Pal.  425. 
(y)  StanU  v.  Pricket,  1  Gampb.  473. 


on  the  pleas  of  not  gnilty  and  son  assault  demesne^  the  court  denied  a  motion  in  arrest  of 
judgment,  and  supplied  the  damages  from  the  writ.  Vigges  v.  Norris^  3  Hen.  k  Man.  268. 

(1)  But  where  the  defendant  pleads  son  assauU  demesne^  the  plaintiff  can  giye  no  evi- 
dence of  an  assault  except  on  the  day  laid  in  the  declaration,  and  this  whether  the 
defendant  gives  evidence  in  support  of  his  plea  or  not.  Oihson  v.  Fleming^  1  Bar.  St 
J.  483. 

(2)  From  the  report  of  this  case  of  Burgess  v.  Fredove,  it  appears  that  the  Court  of 
Common  Pleas  did  not  consider  MicheU  y.  NeaU,  Cowp.  828,  as  a  sound  authority.  But 
Lord  Mlenboroughj  C.  J.,  in  English  v.  Purser,  took  a  distinction  between  the  words 
''made  an  assault,"  in  Miehell  y.  Neale^  and  the  word  "assaulted,"  in  Burgess  v.  Fredove^ 
on  the  ground  that  the  latter  might  mean  that  the  defendant  committed  so  many  different 
assaults  on  the  different  days,  admitting,  however,  that  the  distinction  was  very  nice. 
This  distinction  certainly  was  not  adverted  to  by  the  court  in  Burgess  v.  Freelove, 

(3)  A  declaration  beginning,  "for  that  whereas,"  &c.,  by  way  of  recital,  is  good  after 
verdict  or  on  a  general  demurrer,  but  it  would  be  bad  on  a  special  demurrer.  It  has  how- 
ever, been  holden  by  the  Supreme  Court  of  Appeals  in  Virginia  that  quod  cum  in  trespass 
was  fatal  even  after  verdict,  and  many  judgments  have  been  reversed  on  that  ground. 
Mow's  Executrix  v.  Dishman,  2  Hen.  k  Mun.  559.  Moor^s  Administrator  v.  Dovmey  and 
another,  3  Hen.  k  Mun.  127.  Lomax  v.  Hord^  3  Hen.  k  Mun.  271.  See  Coffin  v.  Coffin^ 
2  Mass.  Rep.  358.     Collier  v.  Moulton,  7  Johns.  Rep.  109. 

(4)  In  the  declaration  in  this  action,  the  plaintiff  may  allege  many  things  by  way  of 
aggravation,  which  would  not  of  themselves  form  a  cause  of  action.  Horton  v.  Monk^ 
1  Browne,  68  j  Jacoby  v.  Ouier,  6  S.  &  R.  399. 
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terj  is  not  gtiiltj,  which  constitutes  a  proper  issue  in  case  the  defendant 
has  not  committed  the  injury  complamed  of.(l)  So  unavoidable  acci- 
dent arising  from  superior  agency,  is  a  defence  admissible  under  the 
general  issue ;  but  a  defence,  admitting  the  trespass  complained  of  to 
be  the  act  of  the  defendant,  must  be  pleaded  specially.(2;^ 

On  the  general  issue,  not  guilty,  matter  of  justification  cannot  be 
given  in  evidence  in  mitigation  of  damages.     But  where  an  action  was 
brought  against  the  captain  of  a  ship,  who  pleaded  not  guilty,  the  de- 
fendant cross-examined  the  plaintiff's  witness  as  to  expressions  used  by 
the  plaintiff,  which  would  have  justified  the  imprisonment,  they  tending 
to  raise  mutiny  and  disobedience ;  and  though  it  was  objected  to  by  the 
plaintiff,  the  evidence  of  what  was  said  by  him  at  the  time  of  the  im- 
prisonment was  received^a)  in  mitigation  of  damages ;  for  every  thing 
that  passed  at  that  time  is  part  of  the  transaction  on  which  the  plain- 
tiff's action  is  founded,  and  he  could  not  be  surprised  by  this  evidence. 
By  Stat.  7  Jac.  I.  c.  5,  '^  In  any  action  upon  the  case,  trespass,  bat- 
tery, or  false  imprisonment,  against  any  J.  P.,  mayor,  bailiff,  constable, 
&c.,  for  any  thing  done  by  virtue  of  their  offices,  and  against  all  others 
acting  in  their  aid  or  assistance,  or  by  their  command  concerning  their 
offices,  they  may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence."     This  statute  was  made  perpetual  by  stat.  21  Jac.  I.  c.  12, 
and  extended  to  churchwardens,(()  overseers  of  the  poor,  and  others 
acting  in  their  aid  or  by  their  command.     See  similar  provisions  as  to 
officers  of  customs  and  excise,  3  &;  4  Will.  lY.  c.  53,  s.  107.    Although 
the  new  rules  of  pleading  do  not  disable  any  person  from 
pleading  the  general  issue,  '''and  giving  the  special  matter  in      [  *81  ] 
evidence,  where  by  statute  he  may  do  so,  yet  it  is  required  by 
B.  G.(c)  1  Vict.  Trin.  Term^  that  in  the  margin  of  the  plea  the  words 
^^by  statute"  shall  be  inserted,  otherwise  such  plea  shall  be  taken  not 
to  have  been  pleaded  by  virtue  of  any  act  of  parliament ;  and  such 
memorandum  shall  be  inserted  in  the  margin  of  the  issue,  and  of  the 
nisi  prius  record.    But  the  plea  of  the  general  issue  ^'  by  statute"  can- 
not(d)  be  pleaded  together  with  special  pleas. 
Money  cannot  be  paid  into  court  in  this  action.(e) 

(2)  Hall  T.  FeaimUy^  3  Q.  B.  919,  3  G.  &  D.  10. 

(a)  Bingham  v.  GamauU,  London  Sittinga,  5th  April,  1788,  coram  BuUer,  J.,  Bailer's 
N.  P.  5th  ed.  17. 

[h)  See  Burton  t.  fferuon,  10  M.  k  V^.  105. 

e)  4  Bing.  N.  C.  816 ;  4  Mee.  k  Wels.  3  ;  3  Ney.  k  P.  361 ;  8  A.  &  E.  279. 

[d)  Legge  y.  Bvyd,  1  M.  &  Gr.  898 ;  2  Scott,  X.  B.  1. 

(e)  Stat.  3  &  4  WiU.  IV.  c.  42,  b,  2I. 


(1)  A  former  recorerj  is  not  admissible  under  the  general  issue  in  this  action.  CoUi 
V.  Carter^  6  Gowen,  691.  But  under  it  the  defendant  may  gire  in  evidence  his  state  of 
mind,  caused  bj  excitement  or  provocation,  so  recent  as  not  to  allow  the  blood  to  cool, 
but  only  in  mitigation  of  damages.  If  such  provocation  is  a  severe  punishment  by 
plaintiff,  a  schoolmaster,  of  defendant's  son,  evidence  of  the  nature  of  that  transac 
tion  is  not  admissible.  But  defendant  may  g^ve  in  evidence  the  appearance  of  his  son, 
iind  of  his  representations  to  his  father.  Otuhman  v.  Waddellj  1  Bald.  66.  He  can- 
not give  in  evidence  in  mitigation  of  damages,  that  plaintiff  had  slandered  him,  if  there 
had  since  been  sufficient  time  for  deliberate  reflection.  Fullerton  v.  Warwick^  3  Black- 
ford, 219,  Nor  the  improper  condact  of  plaintiff  in  his  business  prior  to  the  assault 
Matthews  T.  Terry,  10  Conn.  455. 
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Justification  in  Defence  of  Person. — ^If  the  plaintiff  wae  the  aggressor, 
and  the  injury  of  which  he  complains  was  occasioned  by  his  own  as- 
sault on  the  defendant,  so  that  the  act  of  the  defendant  became  neces- 
sary for  the  defence  of  his  person,  the  action  cannot  be  maintained ;(/)(!) 
because  the  law  will  permit  any  degree  of  violence  to  be  justified,  if  it 
be  necessary  for  the  safety  of  the  per8on.(2)  This  defence  or  justifica- 
tion, which  is  the  most  usual  in  this  action,  and  which  is  technically 
termed  %on  asiault  demesne,  must  be  pleaded  specially.(^)  In  like 
manner  a  defendant  may  justify  an  assault  and  battery  in  the  defence 
of  his  wife,(A)  child,(8)  or  servant. (i)(4)  So  a  wife  may  justify  in  de- 
fence of  her  nu8band,(X;)  a  child  of  a  parent,  and  a  servant  in  defence 
of  the  person  of  his  master.(Q  Where  a  servant  justifies  in  defence  of 
his  master,  it  ought  to  be  alleged  in  the  plea  that  the  plaintiff  would 
have  beat  the  master,  if  the  servant  had  not  interposed.  In  tre8pa8S,(m) 
assault,  and  battery,  against  A.  and  B.,  A.  pleaded  son  Msault,  and 
B.  pleaded  that  he  was  servant  to  A.,  and  that  the  plaintiff  having  as- 
saulted his  master  in  his  presence,  he  in  defence  of  his  master  struck 
the  plaintiff.  On  demurrer,  the  plea  was  holden  ill ;  for  the  assault  on 
the  master  might  be  over,  and  the  servant  cannot  strike  by  way  of  re- 
venge, but  in  order  to  prevent  an  injury :  and  the  right  way  of  plead- 
ing IS,  that  the  plaintiff  would  have  beat  the  master  if  the  servant  had 
not  interposedj?n>tt^  ei  bene  licuiU     Judgment  for  the  plaintiff. 

''If  a  person  comes  up  to  attack  me  and  I  put  myself  in  a 

[*82  ]      ^fighting  attitude,  this  is  not  an  assault  on  my  part,  and  will 

not  make  out  for  that  person  a  plea  of  son  ctssauU  demesne^ivi) 

Justification  in  Defence  of  Possession. — So  a  defendant  may  justify 
in  defence  of  his  possession  ;(o)  as  if  A.  enter  the  close  of  B.  unlaw- 
fully, B.  having  first  reque8tea(5)  A.  to  depart,  may,  on  his  refusal, 


2: 

b 


Cockeroft  t.  Smithy  Salk.  642.  (g)  1  Inst.  282,  b,  283,  a. 

2  Roll.  Ab.  646,  (D.)  pi.  18  ,*  Bro  Trespass,  pi.  128. 
(t)  2  Roll.  Abr.  646,  (D.)  pi.  2.  {k)  Letcard  t.  Bastly^  Ld.  Rajm.  62. 

(I)  2  Roll.  Abr.  646,  (D.)  pi.  3.    Adm.  per  Cur.  in  Ld.  Raym.  62,  and  Salk.  407. 
m)  Barfoot  v.  Reynolds  and  another ^  Sir.  953. 

Per  Lyndhursty  C.  B.,  Moriarty  Y.  Brooketj  6  0.  A  P.  686. 

2  RoU.  Abr.  648,  (Q.)  pi.  2. 


(1)  If  the  party  first  attacked  use  snch  yiolence  as  he  could  not  justify  under  a  plea 
of  son  €usault  demesne^  were  he  the  defendant,  he  cannot  maintain  an  action  for  assault  and 
battery.  Elliott  v.  Brovm<,  2  Wend.  497.  If  two  persons  having  fought,  separate,  and 
afterwards  meet  again  and  renew  the  combat,  the  assailant  in  the  second  fight  cannot 
justify  by  showing  that  his  adversary  was  the  assailant  in  the  first;  but  it  would  go  in 
mitigation  of  damages.     Chritman  y.  Hunter ^  3  Dana,  83. 

(2)  But  as  to  all  violence  beyond  what  is  necessary  for  self  defence,  the  defendant  is 
liable  as  the  aggressor.  EUiott  v.  Brown,  2  Wend.  297;  StaU  v.  Wood^  1  Bay,  351; 
State  y.  Quin,  2  Conn.  Rep.  694 ;  Bennett  v.  Appleton,  26  Wend.  371 ;  Whart.  Am.  Grim. 
Law,  648,  3d  ed. 

(3)  Clerk's  Assistant,  90,  91.     Cuihman  ▼.  Waddell^  1  Baldw.  68. 

(4)  In  Leward  v.  Banlee,  Salk.  407  ;  Ld.  Raym.  62,  it  was  said  by  the  court,  that  a  mas- 
ter could  not  justify  an  assault  in  defence  of  his  servant,  because  the  master  might  have 
an  action  per  quod  eerviiium  amint;  which  opinion  is  adopted  in  Bull.  N.  P.  18. 

(5)  Every  impositio  manuum  is  an  assault  and  battery,  which  cannot  be  justified  upon 
account  of  breaking  the  close  in  law  without  a  previous  request.  Green  v.  Goddari^ 
Salk.  641. 
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justify  laying  his  hand  on  A.  in  order  to  remove  him.{p)  It  mnst  be 
observed,  that  B,  ought  not  to  begin  with  striking,  or  offering  violence 
to  A.,(g)  for  the  law  in  the  first  instance,  merely  allows  B.,  in  defence 
of  his  possession,  to  lay  his  hand  gently  on  A.(l)  Hence  a  charge  of 
beating,  wounding,  and  knocking  the  party  down,  cannot  be  justified 
by  a  plea  of  moUiter  manus  impo8uit.{r){2)  If  indeed  A.  should  for-r 
cibly  resist  the  endeavor  to  remove  him,  it  will  then  be  lawful  to  oppose 
force  to  force,  and  any  degree  of  violence  which  may  be  necessary  in 
self-defence  will  be  justifiable. (8)  If  the  entry  of  the  close  be  forcible, 
as  by  breaking  down  a  gate,  or  the  like,  a  previous  request  is  unneces- 
sary;(»)  for  acts  of  violence,  on  the  part  of  the  trespasser,  may  be  in- 
stantly opposed  by  such  other  acts  of  violence  on  the  part  of  the  owner, 
as  may  be  necessary  for  the  immediate  defence  of  his  possession. 
Trespass,  assault,  and  battery,  with  a  stick  :{t)  the  defendant  pleaded 
as  to  the  assault  and  battery,  that  he  was  possessed  of  a  close,  and 
that  the  plaintiff,  with  force  and  arms  and  with  a  strong  hand,  as  much 
as  in  him  lay,  did  attempt  and  endeavour  forcibly  to  break  into  and  enter 
the  said  close,  whereupon  the  defendant  resisted  and  opposed  such  en- 
trance, and  defended  his  possession  as  it  was  lawful  for  nim  to  do,  and 
that  if  any  injury  happened  to  the  plaintiff,  it  was  in  defence  of  the 
possession  of  the  close.  Replication,  de  injurid  sud  proprid  absque 
tali  eatisdj  and  issue  found  for  the  defendant.  A  motion  was  made  to 
enter  up  judgment  for  the  plaintiff,  notwithstanding  the  justification, 
which  was  found  for  the  defendant,  on  the  ground  that  the  plea  could 
not  be  supported,  on  the  authority  of  Jones  v.  TresUian,  1  Mod.  86, 
where  Twisden^  J.,  said,  "  Tou  cannot  justify  the  beating  of  a  man  in 
defence  of  your  possession,  but  you  may  say  that  you  did  molliter 


(p)  See  the  fomii  2  Lntw.  1486. 

[q)  2  Inst  316. 

[«}  Grem  y.  Qoddard^  Salk.  651. 
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t)  Gregory  and  loifB  y.  SUly  8  T.  B.  299. 
t)   Weaver  y.  Bush,  8  T.  B.  78. 


1)  See  M'llrwf  y.  Cochran^  2  Marsh.  274. 

*21  See  Fordy.  Logan,  2  Marsh.  325. 

[3}  In  trespass  for  assault  and  batteiy  on  plaintiff  In  his  dweUing  house,  defendant 
cannot  justify  by  shoTiring  he  was  the  owner,  and  that  possession  was  unjustiy  with- 
held, and  that  he  used  no  more  force  than  was  necessary  to  effect  an  entrance  and 
overcome  plaintiff's  resistance.  Sampson  y.  Henry ,  11  Pick.  3*79.  And  it  may  be  shown 
by  plaintiff  that  defendant  beat  the  plaintiff  and  his  sons,  whose  wife  was  in  trayail,  and 
that  this  was  known  to  defendant  before  he  entered  the  house,  in  order  to  show  the 
malice  of  defendant,  and  the  aggrayated  suffering  of  the  plaintiff,  although  not  set 
forth  in  the  declaration.  Ibid.  And  defendant  cannot  show  in  mitigation  of  damages 
that  he  entered  to  make  an  attachment,  as  he  had  no  legal  right  to  break  open  a  dwell- 
ing house.  Ibid.  In  trespass  quare  elausum  Jregit,  and  for  an  assault  and  battery,  it 
was  held  that  the  assault  and  battery  was  not  merely  matter  of  aggrayation,  but  a  dis- 
tinct charge  of  injury,  for  which  plaintiff  would  be  entitled  to  compensation,  and  there- 
fore a  defence  to  the  forcible  breaking  and  entering  was  not  a  defence  to  the  whole 
action.  Sampson  y.  Henry,  13  Pick.  36.  In  Pennsylvania,  if  a  defendsoit  justifies  an 
assault,  &c.,  full  costs  are  allowed ;  and  the  justification  need  not  appear  of  record ;  as 
under  the  general  issue,  with  leave  to  give  special  matter  in  evidence,  the  defendant 
may  prove  everything  that  amounts  to  a  justification.  Fisher  v.  Johnson,  1  Browne,  197. 
But  see  as  to  the  plea  of  justification,  post,  vol.  2,  title  Slander.  If  the  defendant  pleads 
9on  assault  demesne,  the  plaintiff  can  give  no  evidence  of  an  assault,  except  on  the  day 
laid  in  the  declaration,  and  this  whetiier  the  defendant  gives  evidence  in  support  of  his 
plea  or  not.  Oibson  v.  Fleming,  1  Ear.  k  J.  483,  See  Com,  v.  Mitchell,  2  Parsons,  466, 
457 ',  YThtLTt.  Am.  Grim.  Law,  704,  3d  ed. 
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manui  imponere,**  &c.    The  case  having  been  argued,  Lord  Kent/on^ 
C.  J.,  Baia  that  the  plaintiff  could  not  succeed  in  his  application,  unless 
he  could  show  that  the  words  mollUer  mantis  imposuit  w^re  mere  tech- 
nical words ;  that  a  party  might  resist  and  oppose  force  by  force,  in 
defence  of  his  possession,  if  necessary ;  if  the  resistance  were 
[  *33  ]      excessive,  the  plaintiff  might  show  that  in  '^'a  new  assignment. 
Lawrencey  J.,  said,  ^^  that  the  general  form  of  pleading  had 
been  by  moUiter  mantM  imposuUy  and  on  this  ground  that  the  defend- 
ant ought  not,  in  the  first  instance,  to  begin  with  striking  the  plaintiff 
but  the  law  allows  him  either  in  defence  of  his  person  or  possession  to 
lay  his  hand  on  the  plaintiff,  and  then  he  may  say,  if  any  further  mis- 
cluef  ensued,  it  was  in  consequence  of  the  plaintiff's  own  act ;  so  that 
the  battery  follows  from  the  resistance.     But  it  does  not  necessarily 
follow  from  anything  stated  in  this  plea,  that  the  defendant  did  more 
than  gently  lay  his  hands  on  the  plaintiff  in  the  first  instance ;  and  if 
not,  this  plea  may  stand  consistently  with  the  authorities."     Rule  dis- 
charged.    In  framing  justifications  in  defence  of  possession,  it  is  not 
necessary  for  the  defendant  to  set  forth  the  particulars  of  his  title ;  it 
is  sufficient  to  state  that  defendant  was  possessed,  &;c.,  for  this  is  merely 
an  inducement  and  conveyance  to  the  substance  of  the  plea.    Trespass 
of  assault,  battery,  and  wounding.     Plea  to  the  wounding,  not  ffuilt7,(«) 
and  to  the  assault  and  battery,  that  he  was  possessed  of  a  house  for 
years ;  that  the  plaintiff  entered  his  house,  ana  would  have  thrust  him 
out  of  possession  thereof,  whereupon  he  moUiter  maniu  imposuUy  to 
put  him  out,  and  the  harm,  if  any  done,  was  in  defence  of  his  own  pos- 
session.    On  demurrer,  it  was  contended,  that  the  defendant  ought  to 
have  set  forth  particularly,  who  made  the  lease,  when  it  was  made,  and 
for  how  many  years ;  but  the  court  held  the  plea  good ;  for  the  state- 
ment of  the  possession  for  years  was  only  an  inducement  and  convey- 
ance to  the  justification,  the  substance  of  which  was,  that  he  offered  to 
thrust  him  out  of  the  possession  of  his  house,  and  that  the  title  or  in- 
terest not  coming  in  question,  it  was  not  necessary  that  the  allegation 
should  be  as  certain  as  where  a  claim  was  made  by  the  defendant.   The 
observations  which  have  been  made  in  respect  of  the  defence  of  real 
property,  apply  also  to  the  defence  of  personal  property,  for  the  pro- 
tection of  which  the  law  will  not  permit  violence  to  be  offered  in  the 
first  instance ;  and  although  it  be  not  necessary  in  this  case  to  request 
the  person  who  has  taken  the  property  to  restore  it,  vet,  unless  snch 
property  is  seized,  or  attempted  to  be  seized,  forcibly^  the  owner  cannot 
justify  any  thing  more  than  gently  laying  his  hands  on  the  trespasser 
in  order  to  recover  it.(l) 

(u)  SkmU  y.  Avery,  Gro.  Car.  138. 


(1)  Force  was  hel^  excusable  where  a  person,  after  request,  had  refused  to  leave  an- 
other's premises,  and  where  an  officer  attempted  to  seize  the  goods  of  the  defendant  and 
in  his  possession,  upon  a  writ  of  attachment  against  another.  Where  there  has  been, 
however,  a  trespass  in  law  merelj,  without  actual  force,  the  owner  of  the  close,  &c.,Diast 
first  request  the  trespasser  to  depart,  before  he  can  justify  laying  his  hand  on  him  for  the 
purpose  of  removing  him ;  and  even  if  he  refuse,  he  can  only  justify  so  much  force  as  is 
necessary  to  remove  him.  But  if  the  trespasser  use  force,  then  the  owner  may  oppose 
force  to  force ;  and  in  such  a  case,  if  be  be  assaulted  or  beaten,  he  may  justify  even  a 
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Jtisiifieattons  by  Officers  executing  Process. — In  like  manner  a 
sheriff's  officer  cannot  justify  any  act  more  than  laying  his  hand  on 
another  for  the  purpose  of  executing  legal  process,  unless  acts  of  vio- 
lence become  necessary  by  a  resistance  on  the  part  of  the  person  ap- 
prehended, or  an  endeavour  to  rescue  himself.(2;)(l)  A  battery  cannot 
be  justified  by  showing  an  arrest  merely,(y)  because  an  arrest 
may  be  made  without  touching  the  person,  as  if  a  bailiff '^'comes  [  *34  ] 
into  a  room  where  the  defendant  is,  and,  Having  locked  the 
door,  tells  him  that  he  is  arrested,  that  is  an  arrest ;  for  the  defendant 
is  in  the  custody  of  the  officer.  In  consequence  of  this  decision  it  was 
doubted,  whether  a  defendant  could  justify  a  battery  by  stating  that 
he  gendy  laid  his  hands  on  the  plaintiff;  but  this  mode  of  pleading 
was  adjudged  to  be  good,  in  Titley  v.  Foxall,  Willes,  688.  And  in 
Tottage  v.  Petty ^  Ca.  Temp.  Hardw.  858,  and  MSS.,  where  to  trespass 
for  assault  and  battery,  the  defendant  as  to  the  assault  and  battery 
pleaded,  that  the  plaintiff  entered  his  house  without  his  leave,  and  there 
disturbed  him ;  whereupon  the  defendant  requested  the  plaintiff  to  quit 
his  house,  and  because  the  plaintiff  would  not,  the  defendant  gently  laid 
his  hands  on  the  plaintiff  to  thrust  him  out ;  on  demurrer,  the  case  of 
Williams  v.  Jones  was  cited  as  an  authority  to  show  that  this  plea  was 
bad ;  but  Lord  Hardwickey  C.  J.,  said,  "  It  was  not  determined  by  us 
in  Williams  v.  Jones^  that  a  battery  could  not  be  justified  by  a  molliter 
manus  imposuit^  but  that  it  could  not  be  justified  by  merely  showing 
an  arrest."  The  court  were  clearly  of  opinion  that  the  plea  was  good, 
and  gave  judgment  for  the  defendant.  (2)  Regularly,  when  the  defen- 
dant justifies  under  a  writ,  warrant,  precept,  or  any  other  authority,  he 
must  set  it  forth  in  his  plea.(i;) 

(x)  TVuseott  V.  Carpenter  and  Many  Lord  Rajm.  229  ;  WiUiarM  y.  Jomb,  Str.  1049,  and 
Ca.  Temp.  Hard.  298,  more  fully  reported. 
(y\  WmiatM  V.  Jonet^  Ca.  Temp.  Hard.  298. 
(2)  1  Inst.  283,  K]  Matthews  v.  Cory,  3  Mod.  137,  138;  Carth.  73,  8.  C, 


wonnding  or  majhem  in  self-defence,  as  above  mentioned.  In  answer,  however,  to  a 
justification  in  defence  of  his  possession,  the  other  party  may  prove  that  the  battery  was 
excessive,  or  justify  the  alleged  trespass  on  the  defendant's  possession,  by  proving  that 
he  had  a  right  of  way  over  the  close,  or  the  like.  But  though  a  man  may  in  such  case 
put  another  out  of  his  house  who  persists  in  remaining  against  the  will  of  the  occupant, 
yet  he  may  not  inflict  a  violent  battery. 

The  proprietor  of  a  public  inn  has  a  right  to  request  a  person  who  visits  it,  not  as  a 
guest  or  on  business  with  a  guest,  to  depart;  and  if  he  refuses,  the  Innkeeper  has  a  right 
to  lay  his  hands  gently  upon  him  and  lead  him  out,  and  if  resistance  be  made,  to  employ 
sufficient  force  to  put  him  out.  And  for  so  doing  he  can  justify  his  conduct,  on  a  pro- 
secution for  assault  and  battery.  Com,  v.  Mitchell^  2  Parson's  Rep.  431 ;  Wharton's 
Amer.  Crim.  Law,  548,  3d  ed.,  and  cases  there  cited. 


(1)  See  Wharton's  Crim,  Law,  549,  3d  ed. 

(2)" 


See  an  excellent  note  on  this  subject,  and  on  the  manner  of  pleading  justifications 
of  this  kind,  in  Cheen  v.  Jonee^  1  Saund.  299,  5th  ed.  1824.  ^^  An  o£Bcer  cannot  justify 
more  than  the  assault,  by  virtue  of  the  arrest,  without  showing  that  the  plaintiff  re- 
sisted or  endeavored  to  rescue  himself,  unleee  it  be  by  way  of  molliter  manus  impoeuit,  and 
in  that  manner  he  may  Justify  the  beating  without  showing  any  resistance  or  attempt  to  rescue," 
Boll.  K.  P.  19,  cites  THtley  v.  Foxall,  In  this  case,  however,  as  well  as  in  the  case  of  a 
plea  of  resistance,  or  an  attempt  to  rescue,  it  is  competent  to  the  plaintiff  to  reply  an  un- 
justifiable or  subsequent  battery,  as  suggested  by  Kingsmilf  J.,  in  a  case  in  28  Henry 
Vn.  "  Que  puis  eel  matter  de  ces  mains  le  defendant  batit  le  plaintiff."  See  Durnford's 
note,  Willes's  Reports,  17,  n.  (6). 
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Other  Jtistifications. — The  law  looks  with  an  indulgent  eye  on  sucli 
acts  of  discipline  as  are  necessary  for  the  preservation  of  social  order. 
Hence  a  master  may  moderately  correct  his  seryant,(l)  a  parent  chas- 
tise his  child,  and  a  schoolmaster  his  scholar,  (a)(2)  In  like  manner  an 
officer  may  justify  the  moderate  and  reasonable  correction  of  those  who 
are  placed  under  his  command,  if  they  disobey  his  orders  ;(3)  and  under 
particular  circumstances  a  person  may(6)  lay  hands  on  another,  in  order 
to  serve  him  with  process.  The  defendant  may  justify  even  a 
[  *35  ]  mayhem,(e)  if  done  by  him  as  an  *officer  in  the  army  for  dis- 
obeying orders ;  and  he  may  give  in  eyidence  the  sentence  of 
the  council  of  war  upon  a  petition  against  him  by  the  plaintiff;  and  if 
by  the  sentence  the  petition  is  dismissed,  it  will  be  conclusiye  evidence 
in  favour  of  the  defendant.  The  several  preceding  instances  of  justi- 
fications must,  as  has  been  observed  with  respect  to  the  justification  of 
$on  asiauU  dememe,  be  pleaded  specially.  (cQ  In  framing  these  pleas 
care  must  be  taken  that  the  battery  be  admitted  and  confessed ;  other- 
wise, on  demurrer,  the  plaintiff  will  be  entitled  to  judgment ;  for  it  is 
a  rule  of  pleading  that  the  party  justifying  must  show  and  admit  the 
fact.  The  fact  admitted  must  also  amount  in  law  to  a  battery  by  tk 
defendant^  otherwise  it  will  not  be  tantamount  to  an  admission,  and  the 
plea  will  be  bad,  as  being  in  violation  of  the  preceding  rule  ;  although 
the  defendant  mi^ht  have  succeeded,  if  he  had  pleaded  the  general 
issue.  The  following  case  will  illustrate  this  position : — ^Trespass,  as- 
sault, and  battery.  The  defendant  pleaded  that  he  was  riding  on  a 
horse  in  the  king's  highway,(e^  and  that  his  horse  being  frightened,  ran 
away  with  him,  and  that  the  plaintiff  was  desired  to  go  out  of  the  way, 
and  did  not,  and  the  horse  ran  upon  the  plaintiff  against  the  defendant's 
will.  On  demurrer,  the  plaintiff  had  judgment,  because  the  defendant 
had  justified  the  battery,  and  yet  had  not  confessed  that  which  amounted 
to  a  battery  by  himself ;  for  if  the  horse  ran  away  against  the  will  of 
the  rider,  it  could  not  be  said,  with  any  colour  of  reason,  to  be  a  bat- 
tery in  the  rider  :(4)  it  was  admitted,  however,  by  the  court,  that  if  the 

(a)  Rastal's  Entr.  613,  pi.  18,  Bd.  2iid. 
(6)  ffarriion  r.  Hodgson^  10  B.  A  0.  445. 

(c)  Lane  and  Vegherg^  H.  11  W\\\,  III.,  per  Treby^  0.  J.,  London  Sittings,  Sfttt.MS,; 
Gilb.  Bv.  37,  Bd.  1761 ;  BuU.  N.  P.  19,  8,  C. 
{d)  1  Inst.  282,  b.  («)  Oibbont  ▼.  Pepper^  Salk.  637,  and  Lord  RaynL  38. 

(1)  In  Pennsylvania,  a  master  has  no  right  to  inflict  corporal  punishment  on  his  hired 
servant.  Com.  v.  Baird^  1  Ashmead,  267.  And  the  law  is  the  same  in  Comiecticut, 
whether  a  minor  or  of  ftill  age.  Matthews  v.  Terry ^  10  Conn.  R.  455.  There  is  do  doubt 
bnt  that  for  a  just  cause,  a  parent  maj  reasonably  correct  his  child,  a  master  his  ap- 
prentice, and  a  schoolmaster  his  pupil.  Tet  that  power  cannot  be  lawfully  exercised 
by  a  master  over  his  hired  servant,  whether  that  servant  be  employed  in  husbandly,  in 
manafacturing  business,  or  in  any  other  manner,  except  in  the  case  of  sailors.    lb. 

(2)  Cuthman  v.  WaddeU^  1  Baldw.  58. 

(3J  The  master  of  a  vessel  may  inflict  moderate  correction,  for  sufficient  cause,  SQCO 
as  disobedience  of  lawful  orders  given  in  the  exercise  of  his  authority,  Ac,  upon  his 
seamen ;  but  he  mast  not  exceed  the  bounds  of  moderation,  and  be  guilty  of  craeltj  or 
unnecessary  severity.  Brovm  v.  Howard,  14  Johns.  Rep.  119  j  Abbott  on  Ship.  125; 
Fleming  v.  BaU,  1  Bay,  3 ;  Sampson  v.  Smith,  15  Mass.  365  j  Aertson  v.  Brady,  Bee, 
161.    And  see  note  1,  ante,  28,  and  cases  cited. 

(4)  If  A.  beats  the  horse  of  B.,  whereby  he  runs  against  C,  A.  is  the  trespasser,  and 
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defendant  had  pleaded  not  guilty,  this  matter  might  have  acquitted  him 
upon  eTidence.(l)  "  The  authorities  show  that  if  the  accident  had  re- 
sulted entirely  from  a  superior  agency,  that  would  have  been  a  defence, 
and  might  have  been  proved  under  the  general  issue ;  but  a  defence 
admitting  that  the  accident  resulted  from  an  act  of  the  defendant, 
would  not  have  been  so  proveable."(/) 

Of  local  ani  transitory  Justifications. — ^If  the  cause  of  the  justifica- 
tion be  local,(y)  as  if  a  constable  of  a  town  in  another  county  arrests 
a  man  that  breaks  the  peace,  the  constable  may  traverse  the  county  in 
which  the  declaration  is  laid ;  but  he  must  not  only  traverse  that  but 
all  other  places,  saving  in  the  town  whereof  he  is  constable.  (A)  So  if 
the  declaration  charge  the  defendant  with  an  assault  and  battery  in 
London,  if  the  defendant  justify  in  defence  of  his  possession  at  Waltham, 
in  Essex,  he  ought  to  traverse  every  other  place  except  Wal- 
tham.(t)  To  traverse  the  parish  and  not  *flie  county  will  be  [  *86  ] 
bad  on  demurrer.(£)  If  the  matter  of  the  justification  be  tran- 
sitory, it  ought  to  follow  the  place  laid  in  the  declaration.(Z)  An  action 
was  brought  for  a  battery  at  D.j{m)  the  defendant  justified  under  the 
command  of  certain  bailiffs  executing  legal  process  at  S.  in  the  same 
county.  The  plea  was  holden  to  be  bad;  for  as  the  bailiffs  have 
authority  throughout  the  whole  county,  the  cause  of  justification  was 
not  local,  so  that  the  defendant  ou&ht  to  have  justified  in  the  same 
place  in  which  the  plaintiff  had  declared.  A  battery  in  his  own 
defence  is  not  local,(n)  but  may  be  justified  in  every  place;  conse- 
quently, such  a  justification,  according  to  the  preceding  rule,  must 
follow  the  place  laid  in  the  declaration. ,  If  a  justification  be  at  the 
Bame  time  and  place,  it  is  needless  to  aver  that  it  is  the  same  treBpasB.(o) 
Where  the  defendant  pleads  a  local  justification,  (p)  the  plaintiff  may 
vary  in  his  replication,  either  in  time  or  place,  from  the  time  or  place 
laia  in  the  declaration,  and  it  will  not  be  a  departure.  To  an  action 
for  an  assault  and  battery,  the  defendant  may  plead  not  guilty  within 
four  years  next  after  the  cause  of  action  ;(g)  hut  if  he  mistakes  the 

(/)  Per  Lord  Denman,  C.  J.,  in  BaU  v.  FeamUy,  3  Q.  B.  921,  3  G.  &  D.  10. 

{g)  1  Inst.  282,  a.  b.  (A)  Peacock  T.  Peacock^  Cro.  Elis.  706. 

(i)  Bridfftcater  r.  Bythway,  3  Ley.  113.  {k)  Johneon  v.  Burton,  Gro.  Eliz.  860. 

(I)  1  Inst.  282,  a.  b.  (m)  Bridgicalery,  Byihway^  3  her.  113. 

(n)  Purset  v.  MuUMngSy  Gro.  Eliz.  842. 

(o)  King  andvx,  v.  Pkqfpard^  Garth.  281. 

ip)  Serle  T.  Bar/ord,  Ld.  Baym.  120,  and  Lntw.  1435. 

(?)  21  Jac.  I.  c.  16,  B.  3. 


not  B.    So  if  A.  takes  the  hand  of  B.  and  with  it  strikes  G.,  A.  is  the  trespasser,  and  not 
B.    Per  Cur.  Salk.  638,  and  Ld.  Raym.  39. 

(1)  In  assault  and  battery,  defendant  may  give  in  evidence,  in  mitigation  of  damages, 
provocations,  which  occurred  at  the  time  of  the  assault,  but  not  such  as  occurred  pre- 
viously. Avery  v.  Ray,  1  Mass.  Rep.  12  ;  S.  P.  Lee  v.  Woleey,  19  Johns.  319  ;  Barry  t. 
InglUj  Taylor  121 ;  S.  G.  2  Hayw.  102  ;  and  see  Watera  y.  Brown,  3  Marsh.  659.  Evi- 
dence of  a  judgment  given  on  an  indictment  for  the  same  batteiy  is  not  admissible  in 
mitigation  of  damages.  Bead  v.  Kelly,  4  Bibb,  400.  And  the  plaintiff  in  this  action 
cannot  give  evidence  of  his  general  character.  Owens  v.  Bradly,  3  Bibb,  195  ;  Jacaway 
V.  Dvla,  7  Terg.  82;  FuUerton  t.  Warwichf  3  Blackf.  219;  MUworih  t.  Thompeon,  13 
Wend.  658. 
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limitation  of  time,  and  pleads  not  guilty  within  six  years,  the  plea  will 
be  bad  on  .demarrer.(r)    This  demurrer  must  be  special. (») 

Of  the  Replication. — ^The  usual  replication  to  the  preceding  justifi- 
cations, where  they  consist  merely  of  matter  of  fact,  triable  by  the 
country,  as  %on  assault  demesne^  is  that  the  defendant  committed  the 
trespass  of  his  own  wrong,  and  without  the  cause  alleged  by  him  in  his 
plea.  This  is  termed  a  replication  de  injurid  sud  propria  absgut  iaii 
causd.Ci)    K  the  defendant  pleads  son  assault  demesnej{t)  and  the 

J>laintiff  can  justify  it,  such  justification  ought  to  be  pleaded  specially; 
or  it  cannot  be  given  in  evidence  under  the  general  replication  of  de 
injurid  sud  proprid.{2)  On  the  general  replication  of  de  injurid  mi 
proprid  to  son  assault  demesne,{u)  the  plaintiff  cannot  give  in  eyidence  & 
battery  at  a  day  and  place  different  from  that  laid  in  the  declaratioiL 
Hence  if  there  were  two  assaults,  one  of  which  the  defendant  can  justify, 
and  the  other  not,fn;)  the  plaintiff  must  new  assign  the  assault  for  which 
he  brougnt  his  action,  (3)  otherwise  the  defendant  will  be  enti- 
[  *37  ]  tied  *to  a  verdict  on  his  justification. (4)  Where  the  plaintiff 
declares  on  a  single  act  of  assault  and  battery,(y)  to  which 
the  defendant  pleads  son  assauJt  demesne^  the  plaintiff  cannot  replj  de 
injurid  sud  proprid^  and  also  new  assign  that  the  defendant  beat  the 
plaintiff  in  a  more  violent  manner  than  was  necessary  for  the  defence 
of  himself;  because  such  replication  and  new  assignment  constitute  in 
effect  a  double  replication,  which  is  not  allowed  by  the  rules  of  plead- 
ing. (5)  Where  the  defendant  pleaded(2)  that  the  plaintiff  was  defendant's 
apprentice,  and  conducted  himself  improperly,  wherefore  defendant 
moderately  chastised  him ;  the  replication  de  injurid  was  holden  to  put 


!; 


[r)  Blaekmore  v.  Tedderly,  Salk.  423,  and  Lord  Rajm.  1099. 
[8)  Macfadzeti  v.  OUvani,  6  Bast,  388. 

t)  King  and  ux,  v.  Phippard^  Carth.  281 ;  Webber  y.  Liversuchj  1  Peake,  Add.  C.  51. 
(u)  Doumt  v.  Skrymshery  1  Brownl.  R.  233. 
(x)  2  RoU.  Abr.  680,  (0.)  pi.  3  j  WaUhy  v.  OMey^  London  Sittings  after  M.  T.  40  G«o. 
III.  MSS.  S.  P.  per  Kenyan^  C.  J. 

(y)  Frankf  v.  MwrrUy  10  East,  81,  n.  (2)  Penn  v.  Ward,  2  Or.  M.  &B.  338. 

(1)  If  defendant  pleads  that  the  assault,  &c.,  were  committed  in  defence  of  a  dwelling- 
house,  of  which  he  was  seised  and  possessed ;  de  ir^furia,  &c.,  is  a  good  replication.  Samp- 
ton  V.  Henry,  11  Pick.  379  j  M^DermoU  v.  Kennedy,  1  Harring.  143. 

(2)  See  Brown  y.  Bennett,  6  Gowen,  185.  If  under  the  stat.  of  N.  Y.,  defendant  gives  notice 
that  he  will  give  in  evidence,  under  the  general  issue,  «on  (M«au2<  demesne,  plaintiff  having 
no  opportunity  to  reply,  may  give  moUUer  manus  in  evidence,  and  defendant  will  be 
allowed  to  rebut  it  by  other  evidence.     Collier  v.  Moulton,  1  Johns.  Rep.  109. 

(3)  "  If  there  were  two  batteries  on  one  day,  and  the  one  were  on  the  plaintifTs  own 
assault,  and  the  other  not,  if  the  defendant  will  justify  one  de  eon  assault  demesne,  the 
plaintiff  may  make  a  new  assignment  of  the  other  battery,"  per  Cur.  in  Klteis  v.  Lombe, 
6  Mod.  120.  A  new  assignment,  however,  in  these  cased,  is  only  necessary  where  there 
is  but  one  count  in  the  declaration ;  for  if  the  declaration  contain  as  many  counts  as 
there  were  assaults,  kc,  and  some  of  them  cannot  be  justified,  the  plaintiff  may  prove 
those  without  a  new  assignment.    Bull.  N.  P.  17. 

(4)  See  Chrisman  v.  Hunter,  3  Dana,  83. 

(5)  A  loss  which  is  not  part  of  the  original  injury,  but  arises  consequently  and  in  part 
from  circumstances  unconnected  with  the  battery,  is  waived  if  not  specially  laid :  and 
therefore  plaintiff  was  not  allowed  to  prove  a  consequential  injury  in  his  business  of 
glass  blower.  Robinson  v.  Hokely,  3  Watts,  270.  Sledge  v.  Pope,  2  Hayw.  402.  Where 
an  actual  battery  is  proved,  the  jury  cannot  find  for  the  defendant.  DvnkinsY,  Bebrahl, 
2  Nott  k  M'C.  85.    See  Oatee  v.  Lounsbury,  20  Johns.  Rep.  427. 
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in  issue  only  the  cause  alleged  in  the  plea,  (that  is,  "whether  the  plaintiff 
misconducted  himself  as  an  apprentice,)  and  not  the  moderation  of  the 
pimishment. 


IV.  Verdict  and  Judgment 

Damages  may  he  giyen  in  this  action  not  merely  for  the  corporal 
injury,  which  in  many  cases  may  he  very  small,  but  also  for  the 
degrading  insult  with  which  it  is  accompanied.  (1)  A  libel  written  by 
the  plaintiff  against  the  defendant  may  be  ^iven  in  eyidence(a)  by  the 
defendant  in  mitigation  of  damages,  althougn  a  cross  action  be  pending 
for  the  libel.  Against  joint  trespassers  there  can  be  but  one  satisfac- 
tion,(i)  and  therefore,  if  they  are  £(ued  in  one  action,  although  they 
sever  in  pleas  and  issues,  yet  one  jury  shall  assess  damages  for  all ; 
and  if  all  the  issues  are  found  for  the  plaintiff,  the  jurors  ought  not 
to  sever  the  damages ;  for,  if  they  do,  the  verdict  will  be  vicious.(2) 
And  if,  in  such  case,  judgment  be  entered  for  the  separate 
damages,  such  judgment  wUl  be  erroneous.  (o)(8)  But  ^before  [  '^'SS  ] 
judgment,  the  defect  of  the  verdict  may  be  cured,  by  the  entry 
of  a  noUe  prosequi  against  all  the  defendants,  except  one,  and  taking 
judgment  against  that  one  onl^.(d)  So,  if  joint  defendants  suffer 
jud^ent  by  default,  and  the  plamtiff  execute  separate  writs  of  inquiry 
against  them,  whereupon  several  damages  are  given,  it  is  irregular : 
and  if  final  judgment  be  entered  for  those  damages,  such  judgment 
will  be  erroneous,  (e)  But  before  final  judgment,  the  court  will  permit 
the  plaintiff,  in  order  to  cure  the  error,  to  set  aside  his  own  proceedings, 
upon  payment  of  costs,  and  to  issue  a  new  writ  of  inquiry.  (4) 

^a)  Fraser  y.  Hon.  G,  Berkeley,  7  0.  &  P.  621,  Abinffer,  C.  B. 

^b)  Hob.  66 ;  Heydoria  case,  5th  Resol.  11  Rep.  7. 

c)  Orane  y.  Hummerttone,  Gro.  Jac.  118 ;  HiU  y.  OoodchUd,  6  Burr.  2791. 

[d)  JRadney  y.  Strode^  Garth.  19.  (e)  MitcheU  y.  Milbank,  6  T»  B.  199. 

(1)  See  2  GreenL  Eyid.  {  89. 

(2)  On  the  trial  of  an  action  against  two  defendants,  A.  and  B.,  it  was  proved  that  the 
assault  by  A.  was  more  yiolent  than  that  by  B.  Lord  Ellenhorough,  G.  J.,  told  the  jury 
that  the  damages  could  not  be  seyered,  so  as  to  give  more  damages  against  A.  than 
against  B.,  bat  that  they  might  give  their  yerdict  against  both,  to  the  amount  which  they 
thought  the  most  culpable  ought  to  pay.  Brown  y.  AUen  and  Oliver,  4  Esp.  N.  P.  G.  158. 
See  Lowfield  y.  Bancroft,  Str.  910,  and  Bull.  N.  P.  15,  to  the  same  effect.  Release  to  one 
of  two  defendants  in  assault  and  battery  discharges  both,  although  the  one  released  had 
suffered  judgment  to  go  by  default,  and  was  released  in  order  to  be  made  a  witness 
against  the  other.  AUen  y.  WheaUy,  3  Blackford,  332.  Weakly  y.  Royer^  3  Watts,  460. 
Plaintiff  may  take  judgment  against  both  de  melioribus  damnie,  HaUey  y.  Woodruff,  9 
Pick.  655.  See  Ammonett  y.  Harris,  1  Hen.  k  Munf.  488  j  Falmer  y.  Crosby,  1  Blackf. 
139;  Livingeton  y.  Bishop,  1  Johns.  290;  Ruble  y.  Turner,  2  Hen.  k  Munf.  38 ;  WUkes  y. 
Jackson,  Ibid.  355 ;  Halsey  y.  Woodruff,  9  Pick.  555 ;  SckuUz  y.  Hunter^  2  Browne,  337 ; 
CridUmd  y.  Floyd,  6  S.  &  R.  413. 

(3)  AlUn  y.  WheatUy,  3  Blackford,  332. 

(4)  If  defendant  suffers  judgment  by  default  without  pleading,  he  admits  the  assault 
and  battery,  but  not  on  any  particular  day  nor  any  circumstances  of  aggravation.  With- 
out proof  that  the  injury  complained  of  was  committed  by  defendant,  the  damages  are 
only  nominaL    Bates  y.  Lopmis,  5  Wend.  134. 


gg  ASSAULT  AND  BATTEBY. 

V.  Of  the  cost9  ;  Certificate  under  stat.  3^4  Viet.  c.  24. 

By  Stat.  8  &  4  Vict.  c.  24,  (3  July,  1840,)  reciting  the  passing  of  tie 
Stat.  43  Eliz.  c.  6,  and  22  &  23  Oar.  II.  o.  9,  and  that  the  evil  arising 
from  frivolons  and  vexatious  suits  still  prevails  and  increases,  and  that 
it  is  expedient  to  make  further  provisions  for  the  prevention  thereof,  it 
is  enacted,  (by  sect.  1,)  "  That  the  said  recited  act  of  the  forty-third  of 
Elizabeth,  so  far  as  it  relates  to  costs  in  actions  of  trespass,  or  trespass 
on  the  case,  and  so  much  of  the  twenty-second  and  twenty-third  of 
Charles  the  Second  as  relates  to  costs  in  personal  actions,  be  repealed." 
And  by  sect.  2,  "  If  the  plaintiff  in  any  action  of  trespass,  or  of  trespass 
on  the  case,  brought,  or  to  be  brought  in  any  of  her  Majesty's  courts 
at  Westminister,  or  in  the  Court  oi  Common  Pleas  at  Lancaster,  or 
Durham,  shall  recover  by  verdict  less  damages  than  forty  shillings,  sncli 
plaintiff  shall  not  be  entitled  to  recover  in  respect  of  such  verdict,  any 
costs,  whether  it  shall  be  given  npon  any  issue  tried,  or  judgment  shw 
have  passed  by  default,  unless  the  judge  or  presiding  officer  before  whom 
such  verdict  shall  be  obtained  shall  immediately  aflterwards  certify  on 
the  back  of  the  record,  or  on  the  writ  of  trial  or  writ  .of  inquiry,  that 
the  action  was  really  brought  to  try  a  right  besides  the  mere  right  to 
recover  damages  for  the  trespass  or  grievance  for  which  the  action  shall 
have  been  brought,  or  that  the  trespass  or  grievance  in  respect  of  which 
the  action  was  brought  was  wilful  and  malicious."  By  sect.  3,  it  is 
provided,  ^^  That  nothing  herein  contained  shall  extend  to  deprive  anj 
plaintiffs  of  costs  in  any  action  brought  for  a  trespass  over  any  lands, 
commons,  wastes,  closes,  woods,  plantations,  or  enclosures,  or  for  entering 
into  any  dwellings,  outbuildings,  or  premises  in  respect  of  which  any 
notice  not  to  trespass  thereon  or  therein  shall  have  been  previously 
served,  by  or  on  behalf  of  the  owner  or  occupier  of  the  land  trespassed 
over,  upon  or  left  at  the  last  reputed  or  known  place  of  abode  of  the 
defendant  or  defendants  in  such  action  or  actions." 

^  Unless  it  appear  from  the  declaration  that  the  action  could 
[  *39  ]  not  *really  have  been  brought  to  trv  a  right  beyond  the  mere 
question  of  damages,  the  case  is  within  the  act,  and  the  judge 
has  the  power  of  certifying ;  and  the  granting  the  certificate  is  entirely 
a  matter  for  the  discretion  of  the  judge  presiding  at  the  trial.(/) 
*^  What  the  judge  is  called  upon  to  do  is  to  consider  the  object  and  de- 
sign of  the  plaintiff  in  instituting  the  action,  and  if  he  is  satisfied  that 
the  plaintiff  conceived  he  had  a  right  which  might  come  in  issue,  the 
judge  has  a  discretion  vested  in  him  to  grant  a  certificate. "(^)  In  this 
case  a  certificate  was  granted  in  an  action  for  imitating  the  wrappers  of 
a  medicine  invented  by  the  plaintiff.  In  an  action  for  libel,  the  judge 
may  certify  under  this  act,  that  the  grievance  for  which  the  action  was 
brought  was  wilful  and  malicious.  (A)    An  action  on  the  case  for  the  in- 

(/)  Shuttleworth  r.  Cocker,  2  Scott,  N.  R.  47 ;  1  M.  &  Or.  829 ;  Barker  y.  SoUier,  8  M. 
&  W.  613. 

(ff)  Per  SHndalj  0.  J.,  in  Morrieon  v.  5aZmofi,  2  M.  A  Or.  392 ;  &  C.  2  Scott's  K.  B. 
449,  454. 

(A)  Foster  v.  Pointer,  8  M.  &  W.  396. 
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fringement  of  a  patent,  is  within  the  operation  of  this  act ;  and  not- 
withstanding the  provisions  of  the  stat.  5  &;  6  Will.  lY.  c.  88,  s.  8,  the 
plaintiff,  recoyering  only  nominal  damages,  cannot  have  his  fall  costs, 
without  a  certificate  under  the  8  &  4  Vict.  c.  24.(«)  The  operation  of 
this  statute  is  not  limited  to  cases  in  which  the  judse  has  power  to  cer« 
tify.  Hence  in  an  action  on  the  case  for  negligently  exposing  plough- 
shares on  a  highway,  wherehy  the  plaintiff  received  severe  injui^ ;  the 
jury  having  ffiven  a  verdict  for  Is.  damages,  and  the  judge  having  re- 
fused to  certify,  on  the  ground  that  it  was  not  a  case  in  which  he  had 
power  to  do  so  under  the  statute ;  it  was  holden  that,  although  the 
action  was  not  one  in  which  the  judge  could  grant  a  certificate,  it  was 
still  within  the  statute,  and  the  plaintiff  was  not  entitled  to  his  costs.(Ar) 
The  discretion  exercised  by  the  judge  at  Nisi  Prius,  cannot  be  reviewed 
by  the  court  above.(Q 

After  the  trial  of  an  action  on  the  case  for  nuisance,  and  no  applica- 
tion made  in  court  under  this  statute  for  a  certificate,  that  it  was  brought 
to  try  a  right,  but  within  a  quarter  of  an  hour  after  delivery  of  the 
verdict,  such  certificate  was  obtained  from  the  judge,  it  was  holden  to 
be*  well  ffiven.  Thompson  v.  GHhson^  8  M.  &  W  •  281,  recognized  in 
Page  v.  l^earce^  ibid.  677,  in  which  case  Lord  Abinger,  0.  B.,  seems 
to  have  been  of  opinion,  that  the  certificate  need  not  necessarily  be 
given  on  the  same  day  as  the  trial,  but  that  the  object  of  the  legisla- 
ture was  merely  that  the  certificate  should  be  the  result  of  the  judge's 
impression  at  the  time.  If  the  certificate  is  informally  drawn  up  at  the 
trial,  it  may  be  amended^m)  afterwards,  and  even  after  a  rule  nisi  has 
been  granted  for  setting  it  aside. 

By  Stat.  58  Geo.  III.  c.  80,  reciting  that  it  is  desirable  to  prevent  as 
mucn  as  may  be,  frivolous  and  vexatious  actions  of  assault 
and  *batterT,  and  for  slanderous  words,  in  inferior  courts,  it  [  *40  ] 
is  enacted,  ^ect.  1,)  that  in  all  actions  or  suits  of  trespass  for 
assault  and  batteir  commenced  in  any  court  having,  or  which  by  his 
Majesty's  writ  of  justices  may  have,  jurisdiction  to  hold  pleas  to  the 
amount  of  forty  shillings,  (other  than  his  Majesty's  courts  at  Westmin- 
ster, the  Court  of  Common  Pleas  at  Lancaster,  or  the  Court  of  Pleas  at 
Durham,)  if  damages,  upon  trial  of  issue,  or  inquiry,  are  under  forty 
shillings,  the  plaintiff  shall  recover  only  so  much  costs  as  damages. 
And  by  sect  2,  in  courts  not  holding  pleas  to  the  amount  of  forty  shil- 
lings, if  damages  under  thirty  shillings,  the  same  law. 

By  Stat.  8  &  9  Will.  III.  c.  11,  s.  1,  ^'  Where  several  persons  are 
made  defendants  to  any  action  or  plaint  of  trespass,  assault,  or  false 
imprisonment,  and  any  one  or  more  of  them  shall  be  upon  the  trial 
thereof  acquitted  by  verdict,  every  person  so  acquitted  snail  have  his 
costs  in  like  manner  as  if  a  verdict  had  been  gpiven  against  the  plaintiff 
and  acquitted  all  the  defendants,  unless  the  judge,  oefore  whom  such 
case  shall  be  tried,  shall  immediately  after  the  trial  thereof  in  open 


(i)  GilUtt  V.  Greeny  7  H.  ft  W.  347. 

k)  MarrioU  T.  Stanley,  1  M.  ft  Gr.  853 ;  2  Scott's  N.  R.  60. 
[I)  Barker  t.  HoUier,  8  M.  ft  W.  513. 
(m)  Shuitieworth  t.  Coeker,  2  Scott,  N.  R.  47 ;  1  H.  ft  Gr.  829. 
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etmrty  certify  upon  tlie  record,  under  his  hand,  tbat  there  iras  a  reason- 
able cause  for  making  suoh  person  a  defendant  to  such  action/Yn) 

In  assault  and  battery  against  several  defendants,  one  let  juagment 
^o  by  default,  and  the  others  pleaded  not  guilty.(d)  On  the  trial,  the 
jury  gaye  damages  against  him  who  had  suffered  judgment  by  default, 
and  found  the  other  defendants  not  guilty :  Wilmoty  J.,  being  desired 
to  certify  that  there  was  a  reasonable  cause  to  make  the  others  defen- 
dants, said,  he  thought  the  stat.  8  &  9  Will.  III.  c.  11,  s.  1,  did  not 
extend  to  this  case,  but  only  to  cases  where  some  of  the  defendants  are 
convicted  by  verdict,  and  others  acquitted.  In  this  case  it  is  as  if  they 
had  severed  in  pleading,  and  as  if  the  action  was  against  the  others 
only :  and  on  these  grounds  he  refused  to  certify. 

By  Stat.  3  &  4  Wul.  lY.  c.  42,  s.  82,  '<  Where  several  persons  shall 
be  made  defendants  in  any  personal  action,  and  any  one  or  more  of 
them  shall  have  a  nolle  prosequi  entered  as  to  him  or  them,  or  upon  the 
trial  shall  have  a  verdict  pass  for  him  or  them,  every  such  person  shall 
have  judgment  for  and  recover  his  reasonable  costs,  unless,  in  the  ease 
of  a  tria^  the  judge  before  whom  the  cause  shall  be  tried,  shall  certify 
upon  the  record  undw  his  hand,  that  there  was  a  reasonable  cause  for 
making  such  person  a  defendant  in  such  action." 

Where  a  previous  statute  had  provided  for  the  protection  of  officers 
acting  in  the  execution  of  it,  that  a  defendant  acquitted  should  have  full 
costs,  &c.,  it  was  holden  that  a  certificate  under  the  8  &;  4  Will.  IV.  c 
42,  s.  82,  would  not  deprive  him  of  such  C06ts.(p) 
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OF  THE  ACTION  OF  ASSUMPSIT. 
I.  Of  thb  Action  of  Assumpsit,  akd  of  thb  Aorsbmbnt  fob  the 

NON-PBRFORMANOB  OF  WHICH  THIS  ACTION  HAT  BB  MAIN- 
TAINED, p.  41.  Op  thb  Considbration.  p.  42.  Forbbar- 
ANCB  of  Suit,  in  what  Cases  a  sufficient  Considbration. 
p.  47.  Consideration  must  move  from  Plaintiff,  p.  49. 
Consideration  must  be  such  as  the  Party  undbrtakiko 
CAN  perform,  p.  60.  Consideration  past  or  bxboutep. 
p.  61.  Thb  Agreement  must  bb  Legal,  p.  56.  Of 
Agreements  contrary  to  Public  Policy,  p.  59.  Of 
Fraudulent  Agreements,  p.  63.  Immoral  Agrbembnts, 
p.  67. 

(n)  See  fktmeaux  y.  Fotherby  and  another^  4  Gampb.  137. 

(o)  CoUinB  V.  Harruon  andoihtrt^  Worcester  Lent  Ass.  1757,  MSS. 

Xp)  Hvmphrey  r.  Wodehoutef  1  Bingh.  N.  0.  506. 
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n.  Op  thb  Gbnbral  Indebitatus  Assumpsit,  p.  68.  Indebitatus 
Assumpsit  por  Monet  paid.  p.  76.  Money  had  and 
Received,  p.  81.  And  on  an  Account  stated,  p.  68,  n., 
106.  Payment  to  Agent,  p.  102. 

ni.  Op  the  Declaration,  p.  106. 

IV.  Op  the  Pleadings,  p.  121. 

1.  In  Abatement,  p.  121. 

2.  Of  the  General  Issue,  and  the  New  Rules  so  far  as  they 

relate  to  the  Action  of  Assumpsit,  p.  121. 
8.   Accord  and  Satirfaction.  p.  124. 

4.  Infancy,  p.  128. 

5.  I^ayment.   p.  136 ;  and  herein  of  Payment  into  Court. 

p.  140. 

6.  Melease.  p.  141. 

7.  Statutes,  p.  142. 

1.  Of  Lmiiaiiont.  p.  142.  2.  QfSst-Qf,  p.  154. 

8.  Tender,  p.  158. 

y.  Damages,  p.  163.    Judgment,  p.  164. 


I.  Of  the  Action  of  Assumpsit,  and  of  the  Agreement  for  the  Non- 
performance of  which  this  Action  may  be  maintained. 

The  action  of  assumpsit  is  an  action  of  trespass  on  the  case, 
whereby  a  compensation,  in  damages,  may  be  recovered  for 
an  "^'injury  sustained  by  the  non-performance  of  a  parol  [  *42  ] 
agreement.  Agreements  are  distinguished  into  agreements 
by  specialty  and  agreements  by  parol.  The  law  of  England  does  not 
recognize  any  other  distinction.  If  agreements  are  merely  written,  and 
not  specialties,  they  are  parol  agreement8.(a)  The  action  of  assumpsit 
is  confined  to  agreements  by  parol,  the  action  of  oovenant(i)  or  debt 
bein^  the  proper  remedy  for  the  non-performance  of  agreements  by 
specialty ;  for  it  is  a  general  rule(<?)  that  assumpsit  will  not  lie  where 
there  is  a  remedy  of  a  higher  nature.  The  essential  parts  of  every 
parol  agreement  are,  the  promise  or  undertaking  of  one  party,  and  the 
consideration  on  which  such  promise  or  undertaking  is  founded,  pro* 
ceeding  from  the  other  party.  Sometimes  the  promise  is  expressed  by 
the  party,  and  sometimes  it  is  raised  by  implication  of  law.  In  the 
former  case  it  is  termed  an  express,  in  the  latter,  an  implied  promise. 
In  parol  agreements,  the  law  will  not  imply  a  consideration ;  conse* 
quently,  in  actions  of  assumpsit,  a  consideration  must  be  stated  and 
provea.(l) 

(a)  Per  Skinner,  G.  B.,  delivering  the  opinion  of  the  judges  in  Eahn  v.  Hughea,  D.  P.  7 
T.  R.  351,  n. 

(b)  BmnuB  y.  QuyldUy,  Gro.  Jac.  505. 

(e)  BuUirode  v.  Oilbum,  2  Str.  1027;  Schleneker  t.  Moxty,  3  B,  k  C.  789;  Baber  v. 
Harru,  9  A.  A  E.  532 ;  1  P.  &  D.  360. 

(1)  Bill«  of  exchange  and  pronussorj  notes  form  an  exception  to  this  rule. 
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Of  the  Catmderation, — ^Every  promise,  for  the  non-performance  of 
which  an  action  of  assumpsit  may  be  maintained,  must  be  founded  on 
a  sufficient  consideration/l)  that  is,  a  consideration,  either  of  benefit  to 
the  defendant((i)  or  of  benefit  to  a  8tranger,(e^  or  of  damage,  or  of 
los8(/^  sustained  by  the  plaintiff,  at  the  reqtiegt  of  the  defen- 
[  *43  ]  dant  ;(2)  and  herein  the  law  of  England  adopts  *and  recog- 
nizes the  rule  of  the  civil  law,  ex  nudo  pacto  nan  oritur 
actio. {g)  Any  act  of  the  plaintiff,  from  which  the  defendant  derives  a 
benefit  or  advantage,  or  any  labour,  detriment,(A)(3)  or  inconvenience  bos- 
tained  b^  the  plamtiff,  however  8mall(i)  the  benefit  or  inconvenience 
may  be,  is  a  sufficient  consideration,  if  such  act  is  performed,  or  such 
inconvenience  suffered  by  the  plaintiff,  with  the  consent,(A;)  either  ex- 
press or  implied,  of  the  defendant,  or  in  the  language  of  pleading,  '^  at 
the  special  mstance  and  request  of  the  defendant.  "(4)  It  is,  however, 
clearly  established,  that  the  consideration  must  be  of  eome  value,  in 
contemplation  of  law;(5)  for  where  A.  in  consideration  that  B.  would 


!; 


\d)  Per  BuOer^  J.,  in  Ntrot  v.  Wallaee^  3  T.  R.  24,  and  Cooke  ▼.  OxUy^  3  T.  R.  653. 
[e)  Per  Qawdy  and  Fmnery  Js.,  in  OreenUaf  r.  Barker^  Gro.  EUe.  194. 
i/)  Per  EUmboroughy  G.  J.  in  Bunn  y.  Ouy^  4  East,  194.  See  Bainbridgt  y.  FhrmUint^ 
8  A.  A  E.  743  ;  1  P.  ft  D.  2. 

(g)  1*1  Ed.  IV.  4  b. ;  Plowd.  306,  a,  308,  b. 


(A)    WaUamton  y.  CflemmU,  1  Tannt.  623. 


•')  Sturlyn  y.  Albany ^  Gro.  Eliz.  67;  March  y.  CtUpq>perj  Gro.  Gar.  70.     See  BaiUn  r. 
Croft,  4  Taunt.  611,  and;>o«(,  p.  46 ;  Jona  y.  WaiU,  6  Bingh.  N.  G.  341. 
(k)  SUokn  y.  Z/ewif,  1  T.  R.  21 ;  CkOd  y.  MorUy,  8  T.  R.  610. 

(1)  It  is  worth  J  of  obseryation  that  Blackstone,  in  that  part  of  the  third  Tolameof 
his  Gommentaries,  wherein  he  treats  of  the  action  of  assumpsit,  has  not  either  named, 
described,  or  eyen  alluded  to  the  consideration  requisite  to  support  an  assumpsit ;  and, 
what  is  more  remarkable,  the  example  pnt  bj  him  in  order  to  illustrate  the  nature  of  the 
action  is,  in  the  terms  in  which  it  is  there  stated,  a  case  ot  nudum  pactum:  '*  If  a  builder 
promises,  undertakes,  or  assumes  to  Gains,  that  he  will  build  and  coyer  his  house  within 
a  time  limited,  and  fails  to  do  it,  Gains  has  an  action  on  the  case  against  the  builder  for 
this  breach  of  his  express  promise,  undertaking  or  assumpsit.''  See  1  Roll.  Abr.  9,  line 
41;  Doct.  and  Stud.  Dial.  2,  ch.  24;  and  Bltee  y.  Oatward,  6  T.  R.  143,  that  an  action 
will  not  lie  for  a  mere  nonfeasance,  unless  the  promise  is  founded  on  a  consideration. 
This  remark  ought  not,  neither  was  it  intended,  to  derogate  from  the  merit  of  a  justlj 
celebrated  writer,  who,  for  comprehensiye  design,  luminous  arrangement,  and  elegance 
of  diction,  is  unriyalled.  It  is  possible,  that  the  learned  commentator  might  hare  se- 
lected his  example  from  Bro.  Abr.  tit.  *<  Action  sur  le  case,"  72,  without  adverting  to  the 
omission  to  the  consideration.  See  the  remarks  of  Mr.  Justice  Coleridge,  in  his  excel- 
lent edition  of  the  commentaries. 

(1)  See  1  Leigh's  N.  P.  1,  and  notes  to  American  ed.;  1  Archb.  N.  P.  68,  and  notes  by 
Juage  Findlay ;  1  Steph.  N.  P.  229,  and  notes  by  Judge  Sharswood. 

(3)  See  MiUer  y.  Drake,  1  Gaines'  Rep.  46;  Powell  y.  Broton,  3  Johns.  Rep.  100;  Rdi- 
gioue  Society  in  Whiiettoum  y.  Stone,  7  Johns.  Rep.  112. 

^4)  See  ffamaker  y.  Bberle,  2  Binn.  609. 

(5)  The  case  of  Wheatleg  y.  Low,  Gro.  Jac.  667,  (recognized  by  ffolt,  C.  J.,  in  Co^^ 
y.  Bernard,  Lord.  Raym.  920,  and  considered  in  the  case  of  Shillibeer  y.  iSflyn^  2  M.  A  W. 
143)  in  which  it  was  a<^udged,  that  the  acceptance  of  a  sum  of  money  by  the  defendant 
from  the  plaintiff,  for  the  purpose  of  paying  it  over  to  a  creditor  of  the  plaintiff,  wafi  a 
sufficient  consideration  to  support  a  promise  by  the  defendant  to  perform  the  trust,  maj 
appear  an  exception  to  this  rule.  The  exception,  however,  is  only  apparent;  for,  from 
the  report  of  the  same  case,  in  Palm.  281,  under  the  name  of  Lo^e  case,  it  is  evident, 
that  the  Ghief  Justice  considered  the  detention  of  the  money  as  a  damage  to  the  plaintiff. 
Whether  the  application  of  the  rule  was  just  in  that  case,  is  another  question.  It  is 
clear,  however,  that  the  rule  itself  was  recognized  by  the  court.  The  compromise  of  a 
doubtful  claim  is  a  good  consideration.    Brown  v.  Sloan,  6  Watts,  421.    Withdrawal  of 
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make  an  estate  at  will  to  him,  as  his  counsel  should  devise,  promised, 
&c.,  it  was  holden  a  void  promise,  for  want  of  a  sufficient  consideration, 
because  B.  might  immediately  determine  his  will.(Z)  So  where  the  tes- 
tator had  committed  to  the  care  of  the  defendant  his  children,(9»)  and 
the  disposition  of  his  goods,  during  their  minority,  for  their  education^ 
and  thereupon  the  defendant  promised  the  testator  to  procure  the  assur- 
ance of  certain  lands  to  one  of  the  testator's  children,  the  consideration 
was  holden  insufficient ;  for  the  law  would  not  intend  that  the  defend- 
ant had  made  any  private  gain  to  himself,  but  that  he  had  disposed  of 
the  goods  for  the  benefit  of  the  children,  according  to  the  trust  reposed 
in  ]mn.(i)     The  mere  performance  of  an  act,  which  the  party  was  by 

(Q  1  BoU.  Abr.  23,  pi.  29.     See  BumU  r.  Bitcoe^  4  Johns.  235 ;  DooUn  y.  Ward,  6 
Id.  194 ;  TTifttir  v.  Hone,  8  Id.  444  j  Tryon  v.  Mooney,  9  Id.  358. 
(m)  Smith  y.  Smith,  3  Leon.  88. 


a  cayeat  bj  heir  at  law.  Seianan  y.  Seaman,  12  Wend.  381.  Deliyery  of  an  article  on 
vhich  plaintiff  claims  a  lien,  although  nnfoanded.  Gardiner  y.  Eopkina,  5  Wend.  23. 
Transfer  of  merepoMeesion  of  land.  Farker  y.  Crane,  6  Wend.  647.  Deliyery  of  a  pledge 
to  one  not  authorized  to  receiye  it.  Saunders  y.  Fope,  1  Ohio,  226.  Sale  of  an  invention, 
if  in  good  faith,  howeyer  worthless.  Marshall  y.  Feds,  1  Dana,  615.  Sale  of  timber  cut 
without  license  on  land  of  third  person,  when  defendant  had  full  notice.  Baker  y.  Faye, 
2  Fairf.  381.  An  expectation  on  Uie  part  of  promisee  that  promisor  would  marry  her  is 
not  a  sufficient  consideration.  Raymond  y.  Sellick,  10  Conn.  480.  An  improyement  by  a 
squatter  on  United  States  land  is  no  consideration  for  a  promise  by  patentee.  Boston  y. 
Bodye,  1  Blackf.  19. 

(1)  A  promise  by  a  father  to  make  good  to  his  daughter  money  of  hers  entrusted  to 
him  and  lent,  and  lost  by  failure  of  borrower,  is  without  consideration,  if  there  was  no 
eyidence  to  show  the  character  of  the  bailment.  -Sodowsky  y.  M^Farktnd,  3  Dana,  205. 
A  request  in  writing  to  plaintiff  to  pay  a  debt  due  from  defendant's  son,  and  to  reim- 
burse himself  out  of  defendant's  property  in  plaintiff's  hands,  creates  no  personal  liability. 
Hart  y.  Hart,  5  Watts,  106. 

Plaintiff,  W.  B.,  and  another,  were  joint  owners  of  a  yessel  at  sea,  of  which  W.  B. 
was  master.  During  the  yoyage  W.  B.  died,  and  after  his  death  it  was  agreed  between 
plaintiff  and  defendant  that  plaintiff  should  deliver  and  pay  the  defendant  the  effects  of 
W.  B.  in  the  yessel,  and  so  much  of  her  earnings  as  W.  B.  would  haye  been  entitled  to, 
and  should  account  to  defendant,  as  he  would  have  been  bound  to  account  to  W.  B., 
and  that  defendant  should  pay  plaintiff  whatever  W.  B.  owed  him,  as  well  on  account 
of  W.  B.'s  share  in  the  vessel  as  otherwise.  Plaintiff  did  not  aver  that  there  had  been 
any  liquidation  of  the  accounts,  or  that  any  profit  had  been  made  by  the  voyage.  The 
court  held  on  demurrer  that  as  it  did  not  appear  that  plaintiff  had  sustained  any  ix^ury, 
or  that  defendant  had  been  benefited  by  plaintiff's  promise,  plaintiff  could  not  sustain 
the  action  against  defendant  for  a  debt  due  to  him  from  W.  B.  FoweU  v.  Brown,  3 
Johns.  Rep.  100. 

And  even  though  special  damage  has  been  sustained  by  the  non-performance  of  a 
promise  for  which  there  was  no  consideration,  assumpsit  will  not  lie. 

As  where  the  plaintiff  were  joint  owners  of  a  moiety  of  a  vessel,  and  the  defendant 
was  owner  of  the  other  moiety,  and  voluntarily  promised  the  plaintiffs  to  effect  an 
insurance  on  the  vessel,  but  neglected  to  do  it,  and  the  vessel  was  subsequently  lost ;  it 
was  holden  that  the  defendant  was  not  liable  to  the  plaintiffs  for  their  moiety  of  the 
vessel,  his  promise  having  been  gratuitous  and  without  consideration.  Thome  v.  Beas, 
4  Johns.  Rep.  84.  Chief  Justice  Kent,  in  his  opinion  in  this  case,  has  gone  into  a  very 
full  investigation  of  the  English  cases,  with  a  view  to  show  that  the  doctrine  of  Manda- 
turn  in  the  civil  law,  notwithstanding  the  opinion  of  Sir  Wm.  Jones,  in  his  Essay  on  the 
Law  of  Bailments,  has  never  been  adopted  by  the  common  law  of  England.  The  autho- 
rities cited  by  him  are  2  Hen.  4,  36 ;  11  Hen.  4,  33,  a ;  3  Hen.  6,  36,  b ;  14  Hen.  6,  186, 
pL  58;  19  Hen.  6,  49,  a.  pi.  6;  20  Hen.  6,  34,  a,  pi.  4;  2  Hen.  1,  11,  pi.  9;  21  Hen.  1, 
41,  a,  pi.  66 ;  Eeilway,  78  pi.  5 ;  Wilkinson  v.  Coverdale,  1  Esp.  Rep.  75 ;  Smith  v.  Za- 
eeUes,  2  Term.  Rep.  188 ;   Webster  v.  Be  Tastet,  7  Term,  157. 

But  where  one  gratuitously  undertakes  to  do  a  thing,  and  enters  upon  the  performance 


43  ASSUMPSIT. 

law  bound  to  perfomiy  is  not  a  sufficient  consideration.  Hence  a  pro- 
mise made  by  the  master,  irhen  a  ship  was  in  distress,  to  pay  an  extra 
sum  to  a  mariner  as  an  inducement  to  extraordinary  exertion  on  hs 
part,  has  been  holden  to  be  yoid ;  because  a  seaman  is  bound  to  exert 

himself  to  the  utmost  in  the  service  of  the  ship.(n)(l)    So 
[  *4A  ]      where,  in  the  course  of  a  voyage,  some  '^'of  the  seamen  deserted, 

and  the  captain,  not  being  able  to  find  others  to  supply  th^ 
place,  promised  to  divide  the  wages,  which  would  have  become  due  to 
them,  among  the  remainder  of  the  crew,  it  was  holden,(o)  that  this  pro- 
mise was  void  for  want  of  a  consideration ;  for  the  desertion  of  a  part  of 
the  crew  was  to  be  considered  as  an  emergency  of  the  voyage  as  mncb 
as  their  death,  and  the  remainder  of  the  crew  were  bound,  by  the  terms 
of  their  original  contract,  to  exert  themselves  to  the  utmost  to  bring 
the  ship  in  safety  to  her  destined  port.  Bt|t  where  the  defendant 
offered  a  reward  to  any  person  who  would  give  such  information  as 
would  lead  to  the  conviction  of  a  felon,  the  plaintiff,  who  was  a  consta- 
ble and  peace  officer  of  the  district  where  the  felony  was  committed, 
was  holden  entitled  to  the  reward  on  giving  the  requisite  information, 
this  being  considered  a  good  consideration  for  a  promise  by  the  defend- 
ant to  pay  the  reward.fp)  So,  where  the  plaintiff  agreed  to  enter  as 
captain's  cook  on  board  of  a  brig  of  war,  upon  an  undertaking  by  the 
defendant,  the  commander  of  the  vessel,  to  pay  him  wages  (122.  per 
annum,)  beyond  the  government  pay,  which  he  would  be  entitled  to  on 
his  rating  as  an  able  seaman ;  it  was  holden,  that  there  was  a  sufficient 
consideration  for  the  agreement  to  entitle  the  plaintiff,  on  the  services 
being  performed,  to  maintain  an  action  against  the  defendant  for  the 
extra  wages.  (^)  Natural  affection,  although  sufficient  to  raise  an  use, 
is  not  a  sufficient  consideration,  whereon  an  assumpsit  may  be  foond- 

[«)  ffarria  v.  Walton^  Peake,  N.  P.  0.  t2,  Lord  Kenyon,  0.  J. 

[0)  Stilk  V.  Hyriekj  2  Camb.  317. 

Ip)  England  v.  DavidsoHy  11  A.  A.  B.  856 ;  3  P.  &  D.  694. 
(q)  Clutierbuck  v.  Coffin^  3  M.  &  Gr.  842 ;  4  Scott's  N.  B.  609. 

of  it,  the  consideration  is  sufficient  to  bind  him  to  perfonn  it  according  to  the  terms  of 
the  agreement,  and  with  diligence  and  good  faith.    Rogert  y.  Lunty  2  Johns.  Gas.  93. 

A  promise  to  pay  damages,  for  the  detention  of  a  sum  of  money  beyond  the  amount 
detained,  is  a  nudum  paetum.    Phtttiplace  y.  Steere,  2  Johns.  Rep.  442. 

Although,  generally,  an  assignee  of  a  chote  in  action  cannot  maintain  an  action  in 
his  own  name,  yet,  if  the  party  indebted  recognize  the  transfer,  and  promise  to  pay  the 
assignee,  there  is  a  sufficient  consideration  for  the  promise,  and  the  assignee  may  sue  on 
it  in  his  own  name.  Crocker  y.  Whiting^  10  Mass.  Rep.  316;  Motcry  y.  Todd,  12  U^ss. 
Rep.  281. 

If  A.  make  a  proposition  to  B.  with  a  promise  that  it  shaU  be  binding  on  him  until  • 
certain  day,  but  B.  does  not  accede  to  it  at  the  time,  the  promise  of  A.  is  without  con- 
sideration ;  and  although  B.  afterwards,  and  before  the  day,  offers  to  comply  with  the 
terms  of  the  proposition,  and  to  perform  them  on  his  part,  still  A.  is  at  liberty  to  retract 
and  refuse  to  perform.  Tucker  y.  Woodtf  12  Johns.  Rep.  190 ;  Keep  y.  Ooodrich^  12 
Johns.  Rep.  397 ;  lAvingeton  y.  Rogers j  1  Gaines'  Rep.  683 ;  bewail  y.  Mayherry^  3  Leigbi 
260;  Conch  y.  Hooper^  2  Id.  667.  When  the  promise  of  one  party  is  the  considerftUon 
for  the  promise  of  the  other,  the  promises  must  be  concurrent,  and  obligatory  on  both 
at  the  same  time. 

Payment  of  part  of  a  debt  is  not  a  sufficient  consideration  for  a  promise  to  forbear  to 
sue  for  the  residue.    Pabodie  y.  King,  12  Johns.  Rep.  426. 

(1)  Extra  seryices  by  a  constable  at  defendant's  request  are  a  good  consideration. 
BaUh  y.  Mannj  9  Wend.  262. 
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ed.(r)(l)  Where  A.  Is  indebted  to  B.  in  one  sum,  and  B.  indebted  to 
G.  in  a  less  sum,  if  B.  promises  A.  to  discharge  bim  of  so  much  of  his 
debt,  as  amounts  to  B.'s  debt  to  0.,  this  will  be  a  good  consideration 
for  a  promise  by  A.  to  pay  G.  the  debt  due  to  him  from  B.(«)(2) 

*The  defendant  being  ipdebted  to  the  testator  in  a  sum  of  [  '''45  ] 
money  upon  simple  contract,(£)  the  plaintiff,  his  executor, 
agreed  to  take  a  less  sum,  payable  by  instalments,  in  lieu  of  the  original 
debt,  in  consideration  whereof,  the  defendant  promised  the  executor  to 
pay  him  the  lesser  sum.  On  assumpsit  brought,  an  exception  was 
taken,  in  arrest  of  judgment,  that  the  consideration  was  insufficient, 
because  it  did  not  appear  that  the  plaintiff  had  discharged  the  defendant 
of  the  original  debt.  But  the  objection  was  OTerruled,  because  the 
original  debt  being  due  to  the  plaintiff,  as  executor,  the  action  to 
recover  that  must  have  been  in  the  detinet ;  but  by  the  agreement  on 
the  part  of  the  plaintiff  to  take  a  less  sum,  and  the  promise  by  the 
defendant  to  pay  that  sum,  it  became  the  proper  debt  of  the  plain- 
tiff, and  the  action  for  it  maintainable  in  his  own  name,  without 
being  named  executor.  And  (by  Yelvertonj  Justice,  (although  the 
less  sum  is  not  any  satisfaction  of  the  greater,  because  they  are 
both  of  one  nature,  yet  in  respect  that  the  nature  of  the  action  was 
changed,  it  was,  therefore,  a  good  consideration. 

In  order  to  facilitate  the  making  of  an  agreement,  for  which  there 
was  sufficient  consideration,  between  the  plamtlff  and  a  third  person, 
the  defendant,  who  received  no  benefit  to  himself  by  the  agreement, 
became  party  thereto ;  it  was  holden,  that  as  the  agreement  was  such 
as  the  plaintiff  would  not  have  made  unless  the  defendant  had  acceded, 
there  was  a  sufficient  consideration  for  the  defendant's  promi8e.(2^)(3) 

(r)  Agreed  by  the  court,  in  Bret  y.  «r.  S.  and  mfsj  Gro.  Eliz.  755;  See  also  Thomat  ▼. 
Thomas^  2  Q.  B.  851. 
(«)  Goldsborough,  49 ;  and  see  Fatrlie  v.  DaUon^  8  B.  J^  G.  395. 
[t)  Qoring  v.  Gwring^  Telv.  10,  11.  (u)  Bailey  v.  Crofi^  4  Taunt.  611. 

(1)  A  release  of  an  equity  of  redemption  is  a  good  consideration,  and  the  common 
law  will  take  notice,  that  the  mortgagor  has  an  equity  to  be  relieved  in  Ghanceiy. 
Thorpe  T.  Thorpe^  Lord  Raym.  663 ;  and  so  of  the  assignment  of  a  ekote  m  action^  per 
Bulier,  J.,  Master  v.  Miller ,  4  T.  R.  341 ;  and  see  also  per  Lord  JSllenborouffh^  in  Surieee  y. 
Hubbordj  4  £sp.  K.  P.  G.  203.  But  see  FreeUm  y.  Ckriatmaa^  2  Wils.  87,  where  it  waf 
holden,  that  the  release  of  an  equity  of  redemption  was  not  of  any  value  in  contempla- 
tion of  law.  In  Wella  v.  WeUe^  1  Lev.  2Y3,  a  release  of  an  equitable  interest  was  holden 
to  be  a  good  consideration.  How  far  a  moral  obligation  is  a  sufficient  consideration, 
and  what  must  be  understood  by  that  term,  see  an  elaborate  note  by  the  learned  report- 
ers of  the  cases  adjudged  in  the  Gourt  of  Gommon  Pleas,  in  Wennall  v.  Adney^  3  Bos.  k 
Pol.  249,  cited  by  Lord  Denman^  G.  J.,  delivering  the  judgment  of  the  court  in  Eastwood 
r.Kenyon,  3  P.  &  D.  282;  11  A.  k  E.  438 ;  poet,  53. 

(2)  See  Addison  on  Gontracts,  16-26;  2d  Am.  ed.  text,  and  notes  by  IngersoU. 

(3)  Where  A.  applied  to  plaintiff  for  goods  on  credit,  and  plaintiff  refused  to  let  him 
have  them  without  security,  on  which  A.  drew  a  promissory  note  for  the  amount,  under 
which  defendant  wrote,  ^*  I  guaranty  the  above ;"  and  the  goods  were  thereupon  de- 
livered. This  was  holden  to  be  a  collateral  undertaking  of  defendant;  but  that  there 
was  no  necessity  for  any  distinct  consideration  passing  directly  between  plaintiff  and 
defendant;  for  being  all  an  entire  transaction,  the  delivery  of  the  goods  to  A.  supported 
the  promise  of  defendant  as  well  as  the  promise  of  A.  Leonard  v.  Vredenburyh^  8  Johns. 
Rep.  29. 

D.  promised  M.  to  make  a  conveyance  of  certain  land  for  the  benefit  of  a  third  person, 
and  M.  promised  to  meet  D.  at  a  place  agreed  on,  and  receive  it.  The  promise  of  D. 
was  a  suflBcient  consideration  to  support  an  action  by  D.  against  M.  for  the  non-perform- 
ftDce  of  bij  undertaking.    Miller  v.  Ihake,  1  Gaines'  Rep.  45. 
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Forbearance  of  Suit — in  what  Cases  a  sufficient  Consideration.{l) — 
If  a  creditor,  at  the  request  of  his  debtor^  forbear  to  sue  him  for  a 
certain  time,  that  is  a  sufficient  consideration  for  a  new  promise  by  the 
debtor,  for  the  non-performance  of  which  an  action  of  assumpsit  maj 
be  maintained.  So  if  a  creditor  at  the  request  of  J.  S.,  forbear  to  sue 
his  debtor  for  a  certain  time,(2;)  that  is  a  sufficient  consideration  to 
support  a  promise  by  J.  S.  to  pay  the  debt.  But  by  Stat,  of  Frauds, 
29  Gar.  11.  c.  3,  s.  4,  this  agreement  must  be  in  writing.(y)  Forbear- 
ance to  sue  an  executor  (having  assets)  for  a  certain  time  upon  a  simple 
contract  debt  of  his  testator,  is  a  good  consideration  to  found  a  promise 
by  the  executor  to  pay  the  debt.(zj  So  forbearance  to  sue  an  executor 
for  a  reasonable  time  for  the  debt  of  his  testator,  although  the  executor 
have  no  assets  ;^a)  but  the  agreement  by  the  executor  to  pay  the  debt 
must  be  in  writing,(6^  otherwise  it  will  be  void  by  Stat,  of  Frauds,  29 
Gar.  II.  c.  8,  s.  4.     Tnat  a  forbearance  to  sue  may  be  a  good  considera- 
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[z)  1  Roll.  Abr.  27,  pi.  49.  (y)  Km^  t.  WiUan,  per  Baym,  G.  J.,  Str.  873. 

[2)  Fish  Y.  Biehardtanf  Oro.  Jac.  47,  and  Yelr.  55.    Confirmed  in  B<md  t.  Ptt^m,  Cro. 
Jac.  273. 

Johnson  t.  Whiteheotty  1  Roll.  Abr.  24,  pi.  33. 

Orifidall  T.  Davies^  1  Freem.  532. 


A  sufficient  consideration  azises  from  the  act  of  sabscribing  for  shares  in  the  stock  of 
an  incorporated  company  to  support  an  action  against  the  sabscriber.  Union  TttrnpUu 
Co,  V.  Jenkins  J  1  Gaines'  Rep.  381.  Assumpsit  lies  for  monej  subscribed  by  defendant 
with  others  for  a  common  object  at  their  suit  after  accomplishing  the  object.  Oeotye  t. 
Marris,  4  N.  H.  R.  533.  Promise  bj  subscription  to  pay  a  sum  to  a  college  on  condiiioDS 
which  were  complied  with,  is  on  a  good  consideration.  Williams  CoUege  y.  Danforiky 
12  Pick.  541.  And  where  plainUfT  had  subscribed  with  others  for  the  establishment  of 
a  seminary,  and  no  precise  time  was  fixed  for  its  erection,  and  a  reasonable  time  had 
elapsed  without  any  thing  being  done,  it  was  held  each  might  recover  back  the  amoant 
paid  by  himself  to  defendant,  under  that  subscription,  in  separate  actions.  Carter  t. 
Carter^  14  Pick.  424.  Where  one  subscribed  for  shares  in  an  incorporated  company,  and 
agreed  ''  to  take  andfilV*  a  certain  number  set  opposite  his  name,  assumpsit  lies  to  compel 
payment  of  instalments.  But  if  he  merely  agree  *'  to  take,"  he  is  not  liable  to  an  action. 
The  remedy  is  by  sale  of  his  shares.  Bangor  Co,  ▼.  MMahonj  1  Fairf.  479.  A  party 
who  subscribes  with  others  a  contract  of  indemftity  is  liable  jointly  with  them,  although 
his  name  is  not  in  the  bodg  of  the  instrument  Crawford  y.  Jarretty  2  Leigh,  634.  A 
Oommittee  appointed  at  a  public  meeting  to  carry  its  object  into  effect  are  responsible  to 
workmen  for  labor  performed  by  them.    M^  Carter  v.  Chambers^  6  Wend.  649. 

(1)  See  1  Parsons'  on  Gont.  366.  Any  suspension  or  forbearance  of  a  man's  legal 
or  equitable  rights  also  will  form  a  foundation  for  an  undertaking,  and  will  make  it  bind- 
ing, though  no  actual  benefit  accrue  to  the  party  undertaking.  Farmer  t.  Stewart^  2  N. 
Hamp.  97  ;  Nichohon  v.  May,  Wright,  660 ;  King  v.  Upton^  4  Qreenl.  387  ;  Etting  y.  Van" 
derUn^  4  Johns.  237  ;  Zane  y.  Zone,  6  Munf.  406;  Taylor  y.  Patrick^  1  Bibb,  168;  Mill  t. 
Zee,  6  Monr.  97  ;  Moore  y.  FUzwaterj  2  Rand.  442 ;  Downing  y.  Funk^  5  Rawle,  69 ;  Keen 
y.  M'Kinsey,  2  Penn.  State  R.  30 ;  Sairs  y.  Ely,  3  Watts  k  Serg.  420 ;  CaldweUy.  BeUsku, 
9  Watts  k  Serg.  63.  A  promise  to  forbear  in  general,  without  adding  any  .particular 
time,  is  understood  to  be  a  total  forbearance.  Hamaker  y.  Eberle,  2  Binn.  510;  Sid- 
well  y.  JEvanSy  1  Penn.  385.  ."  Further  forbearance,"  as  the  consideration  of  a  guaranty, 
is  construed  to  mean  forbearance  for  a  conyenient  or  reasonable  time,  taking  into  view 
in  its  computation  as  one  element  the  period  which  had  theretofore  been  permitted  to 
elapse  without  enforcing  payment ;  and  what  is  a  reasonable  or  conyenient  time  the  court 
must  determine.  Caldwell  y.  Heitshu,  supra;  Hamaker  y.  EberUy  2  Binn.  609.  But  a 
promise  by  a  surety  to  forbear  a  suit  against  his  principal  when  his  cause  of  action 
should  arise,  is  sufficient,  though  at  the  time  of  the  promise  the  surety  had  no  cause  of 
action.  Hamaker  y.  Eberle,  supra.  Payment  of  part  of  a  debt  is  not  a  sufficient  con- 
sideration for  a  promise  to  forbear  to  sue  for  the  residue.  Pabodis  y.  King^  12  Johns. 
R.  426 ;  Barron  y.  Vandvert^  13  Ala.  232. 
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tion,  sach  forbearance  must  either  be  ab8olTite,(0J  or  for  a 
definite  portion  of  time,(<2)  *or  a  reasonable  time  ;(<?)•  forbear-  [*  46  ] 
ance  for  a  little,(/)  or  some  time,(^)  is  not  8nfficient,(l)  A^  • 
forbearance  for  a  given  time  on  the  part  of  the  assignee  of  a  bond  to 
sue  the  obligor,  is  a  good(A)  consideration  for  a  promise  by  the  obligor 
to  pay  the  assignee  at  the  expiration  of  that  time,  or  to  give  him  a 
warrant  of  attorney  for  the  amount.  In  cases  where  an  action  is 
brought  against  a  defendant,  on  a  promise  made,  in  considersition' of 
forbearance  of  suit,  an  objection  will  not  be  allowed,'  after  verdict,  that 
the  declaration  does  not  state  how  the  original  debt  accrued';  for  this  is 
only  inducement  to  the  action.(i)  But  it  must  appear  that  there  is  a  debt 
actually  dae.(A;)  If  the  declaration  omit  to  state  to  whom  the  plaintiff 
forbore  and  gave  day  of  payment,  the  omission  will  be' cured  by 
verdict.(Z)  But,  upon  special  demurrer,  it  has  been  holden  not  sufScient 
to  state  a  consideration  to  forbear  generally,  unless  it  be  also  'shown, 
that  there  was  some  person  to  be  forborne.  Plaintiff  declared  that  B., 
since  deceased,  was,  at  his  death,  indebted  to  the  plaintiff  in  a  sfam  of 
money  for  goods  sold  and  delivered,(97i)  whereof  defendant  Nancy  had 
notice,  and  thereupon,  after  the  death  of  B.,  defendant  Nancy,  oefore 
her  marriage  with  other  defendant  A.,  in  consideration  of  the  preinises, 
and  also  in  consideration  that  plaintiff  would  forbear  and  give  day  of 
payment  of  said  sum  of  money,  as  after  mentioned,  by  note  in  writing, 
signed  by  her  according  to  the  statute,  &c.,  on  20th  March,  1801, 
promised  plaintiff  to  discharge  the  debt  in  a  reasonable  time :  That 
plaintiff  had  forborne  from  the  time  of  the  promise  hitherto,  yet 
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le)  MapUt  Y.  Sidney y  Gro.  Jac.  683. 

^d)  Fish  V.  Michardsoiif  Gro.  Jac.  47. 

>)  Johruon  Y.  WhUeheoU,  I  RolL  Abr.  24,  pi.  33. 

f/)  1  RoU.  Abr.  23,  pi.  26.  (ff)  lb.  pi.  26. 

[h)  Morton  y.  Bum,  7  A.  A  E.  19,  denying  the  authoritj  of  Potter  y.  Turner^  Palm.  185 ; 
Winch,  1  8,0. 

ft)  Austin  Y.  Bewley,  Gro.  Jac.  548 ;  Tkeme  y.  FuUer^  Gro.  Jac.  396. 

[k)  Edwarde  Y.  Bough,  11  M.  k  W.  641. 

\l)  IfarshaU  r.  Birkenahawj  1  Bos.  ft  Pul.  N.  R.  172. 

(fli)  Jonea  y.  Athbumham  and  Nancy^  uz.  4  East,  455,  cited  in  SerU  Y.  Waterwortkj  4 
M.  ft  W.  12 ;  iS:  (7.  in  error  in  Ezch.  Gr.  4  M.  ft  W.  795. 

(1)  "We  take  the  rule  to  be,  that  if  the  promise  be  to  forbear  for  a  conYenient  or  rea« 
Bonable  time,  either  in  general  or  specific  terms,  or  indefinitelj,  it  is  sufficient  to  main- 
tain assnmpsit.''  Per  Washinffton,  J.,  Lontdale  y.  Brown,  4  Wash.  G.  G.  R.  151.  Thus 
defendant  promised  the  intestate,  in  his  lifetime,  and  his  administrators,  who  were  the 
plaintiffs,  to  pay  certain  sums  of  money  due  from  the  ancestor  to  the  intestate,  in  con- 
sideration that  the  intestate  would  forbear  to  prosecute  the  heirs,  of  which  defendant,  in 
right  of  his  Yrife,  was  one.  There  was  an  actual  forbearance  for  more  than  two  years. 
Per  Gur.  "  The  consideration  and  forbearance  generally  is  sufficient,  without  setting 
forth  a  specific  time.  There  was,  in  fact,  a  total  forbearance  for  a  long  time,  which 
brings  the  case  within  that  of  Mapea  y.  Sidney,  Gro.  Jac.  683,  N.  Elting  et  al,  y.  Van" 
derlpn,  4  Johns.  Rep.  237.  Heirs  under  the  statute  of  New  York,  are  liable  for  the  sim- 
ple contract  debts  of  their  ancestor. 

Assumpsit  by  the  payee  against  the  maker  of  a  promissory  note  for  $200,  giYen  under 
the  following  circumstances :  The  defendant,  while  under  arrest  at  the  suit  of  the  plain- 
tiff, made  the  note  in  question,  to  be  delivered  into  the  hands  of  certain  persons,  who 
were  to  decide  upon  the  subject  of  controYersy  between  them,  and  in  consequence  of 
h  is  arrangement,  was  instantly  discharged  from  custody,  after  which  the  arbitratore 
returned  the  note  to  the  plaintiff,  endorsed  $100.  The  court  were  of  opinion  that  th« 
consideration  of  the  note  was  sufficient.    Shqfherdy,  Watroui,  3  Gaines,  166. 
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defendant  refused  to  pay :  special  demurrer,  assigning  for  causes,  that 
it  was  not  alleged,  from  whom  said  sum  of  money  was  due  at  time  of 
promise,  or  that  any  person  was  then  liable  to  pay  the  plaintiff  that  sum, 
or  to  whom  plaintiff  had  forborne,  and  given  day  of  payment  of  said  sum, 
and  in  general,  that  declaration  did  not  disclose  any  legal  and  sufficient 
consideration  for  the  supposed  promise,  or  any  good  cause  of  action. 
The  court  were  of  opinion,  that  the  declaration  was  bad,  observing,  that 
'^  it  is  a  known  rule  of  law,  that  to  sustain  a  promise,  or  to  render  it 
obligatory,  there  must  be  either  a  benefit  to  the  party  making  the 
promise  or  some  loss  or  disadvantage  to  the  party  to  whom  snch  promise 
is  made ;  otherwise  it  is  considered  as  nudum  paetum,  and  cannot  be 
enforced.  It  is  improperly  termed  a  forbearance  to  suej  when  it  is  not 
shown  that  there  was  any  person  liable  to  be  sued,  from  whom  8atisfa^ 
tion  might  have  been  obtained,  and  in  respect  to  whom  plain- 
[  *4tl  ]  tiff  may  have  *been  said  to  have  forborne  suit,  at  the  time  when 
the  promise  was  made.  There  might  not  have  been  anj 
administrator,  or  if  administration  granted,  any  assets  of  the  deceased; 
or  the  deceased  might  have  been  a  bastard,  and  have  had  no  legal 
representatives  entitled  to  take  out  administration  of  his  effects."  The 
consideration  of  forbearance  is  not  confined  to  forbearance  from  suing 
by  action;  for  forbearance  to  sue,  though  the  party  is  liable  in  eqoity 
only,(n)  or  desisting  from  a  suit  in  Chancery,(o)  or  the  giving  up  a  suit 
instituted  in  the  Admiralty  Court,  to  try  a  question  respecting  which 
the  law  is  doubtful,^  p)  has  been  holden  to  be  a  ^ood  consideration.  So 
desisting  from  furtner  complaint  before  a  justice  of  the  peace  ;{q)  so 
forbearing  to  proceed  upon  a  caj^ias  utlagatum  ;{r)  so  staying  the  trial 
of  a  cause  after  issue  joined,(«)  is  a  good  consideration  for  a  promise  to 
pay  the  costs  incurred.  Neither  is  it  necessary  to  show  a  consideration 
equally  extensive  with  the  promise ;  for  forbearance  by  plaintiff,(f)  at 
defendant's  request,  to  entorce  a  fi.  fa.  against  the  goods  of  a  third 
person  for  60{.  is  a  valid  consideration  for  defendant's  promise  to  pa; 
plaintiff  107Z.  in  seven  days.(l) 

In  what  Oases  Forbearance  of  Suit  is  not  a  Consideration, — Forbear- 
ance of  suit  against  a  defendant,  where  originally  there  was  not  any 
cause  of  action,  is  not  a  consideration  to  support  an  assumpsit.(2)  A. 
and  B.  were  bound  jointly  and  severally  in  a  bond(u)  to  0.  who  released 
to  A. ;  afterwards  JB.,  in  consideration  that  C.  would  forbear  to  sue 
him  for  the  payment  of  the  money  due  on  the  bond,  promised  to  pay  it* 
On  assumpsit  brought,  and  a  special  verdict,  the  court  were  clearly  of 

[n^  Seott  y.  Sigyhensorif  1  Lev.  71. 

\o)  Dovfdenay  v.  Olandt  Cro.  Eliz.  768.     See  alBO  CouUton  y.  Carr,  Oro.  Ellz.  847. 
p)  Longridge  v.  DonfUUf  5  B.  &  A.  117,  cited  in  Haigh  t.  Brookt^  10  A.  k  £.  313. 
\q)  Rippon  y.  Norton^  Cro.  Eliz.  881. 
[rS  Jennifigt  y.  Harley^  Cro.  Eliz.  909,  and  Yely.  19. 

(*)  DeU  y.  Fereby,  Cro.  Eliz.  868.  {t)  Smith  v.  Algar^  1  B.  A  Ad.  603. 

(«)  Hammon  y.  RoU^  March,  202. 

(1)  The  fSact  that  a  note  Is  payable  at  a  ftitare  day,  where  it  appeared  it  was  made  to 
close  an  aocoant  for  which  the  maker  was  not  responsible,  independent  of  the  note,  does 
not  fUrnlsh  the  slightest  presumption  that  forbearance  was  purchased  by  it  Rogtr*  t. 
Watefy  2  OiU  k  J.  64. 

(2)  See  Hamaker  v.  Merle,  2  Binn.  609. 
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opinion,  that  the  debt  having  been  entirely  discharged  by  the  relea8e,(2;) 
made  by  the  obligee  to  A.,  there  was  not  any  consideration  whereon  an 
assumpsit  might  be  grounded.  So,  where  in  assumpsit,(y)  it  was  stated, 
that  there  were  controversies  between  the  plaintiff  and  defendant,  con- 
cerning the  profits  of  certain  lands,  which  the  father  of  the  defendant 
had  ta&en  in  his  life-time,  and  that  the  plaintiff  had  purchased  a  writ 
out  of  Chancery  to  the  intent  to  exhibit  a  bill  against  the  defendant 
for  the  said  profits ;  the  defendant,  in  consideration  that  the  plaintiff 
would  surcease  his  suit,  promised  the  plaintiff  that  if  he  could  prove, 
that  the  father  of  the  defendant  had  taken  the  profits,  or  had  the  pos- 
session of  the  lands,  under  the  title  of  the  father  of  the  plaintiff,  he, 
defendant,  would  pay  the  plaintiff  for  the  said  profits.  After  verdict 
for  the  plaintiff  upon  non  assumpsit,  the  court  were  of  opinion, 
that  there  was  not  any  *good  consideration :  for  it  was  not  [  *48  ] 
alleged  that  the  defendant  was  heir  or  executor ;  and  even  if 
it  had  been  so  alleged,  jel  there  was  not  any  cause  to  charge  him  for  a 
personal  tort.  Judgment  for  defendant.  So  where  the  declaration 
stated  that  disputes  and  controversies  were  pending  between  the  plain- 
tiff and  defendant  as  to  whether  or  not  the  defendant  was  indebted  to 
the  plaintiff  in  the  sum  of  1782.  2$.  8d.<,  for  money  lent,  &c.,  and  there* 
upon  in  consideration  that  the  plaintiff  would  then  promise  the  defend- 
ant not  to  sue  him  for  the  said  sum,  and  would  accept  from  the  defendant 
the  sum  of  100/.  in  full  satisfaction  and  discharge  of  the  same ;  the 
defendant  promised  the  plaintiff  to  pay  him  the  said  sum  of  money 
within  a  reasonable  tune.  Breach,  the  non-payment  of  the  said  sum 
of  1002.  It  was  holden  that  the  declaration  was  bad,  as  not  showing  a 
sufficient  consideration  for  the  promise  :{z)  it  was  not  alleged  that  any 
debt  was  due  to  the  plaintiff  from  the  defendant,  or  that  any  suit  was 
pending,  the  termination  of  which  would  be  a  benefit  to  defendant  or 
any  detriment  to  plaintiff.  So  where  the  declaration  stated,  that  the 
father  of  the  defendant  became  bound  to  the  plaintiff  by  bond,(a)  with 
a  jpenalty,  conditioned  for  the  payment  of  money  at  a  day  past,  and 
which  was  not  paid,  and  afterwards  the  father  died ;  and  the  plaintiff 
intending  to  sue  the  defendant  as  son  and  heir  on  the  bond,  the  de- 
fendant, in  consideration  that  the  plaintiff  would  forbear  his  intended 
suit  against  the  defendant,  promised  to  pay  the  debt:  After  non- 
a^umpsit  pleaded,  and  verdict  for  the  plaintiff,  a  motion  was  made  in 
arrest  of  judgment,  on  the  ground  that  there  was  not  any  consideration; 
for  it  did  not  appear,  that  the  defendant's  ancestor  had  bound  himself 
and  hit  heirs^  and  if  the  heir  was  not  bound  expressly  by  name,  he  was 
not  bound  at  all.    Judgment  alTested.(l)    So  where  testator  was  in- 


(z)  1  Inst.  232,  a. 

(y)  Tooley  r,  Wmdhamj  Cro.  Eliz.  206. 

(a)  Barber  r.  Ibx,  2  Saand.  136. 


(z)  Edwards  T.  Bauffh^  11 M.  k  W.  641. 


(1)  See  also  HwU  y.  Swains  1  Ley.  166,  to  the  same  effect,  and  Crostanff  t.  Honor ^ 
I  Vem.  180,  where  a  bill  was  brought  bjr  the  obligee  in  a  bond  against  the  heir  of  the 
obligor,  alleging  that  he  having  assets  bjr  descent  ought  to  satisfy  the  bond ;  the  defend- 
ant demurred,  because  the  plaintiff  had  not  expressly  alleged  that  the  heir  loaa  bound  m 
the  bond ;  and  the  demurrer  was  allowed. 

Where  a  suit  is  brought  against  an  heir,  on  a  promise  to  pay  the  ancestor's  debt,  he  ia 
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debted  to  the  plaintiff  for  money  lent,(i)  and  for  merchandises  sold  and 
delivered,  and  promised  to  pay  the  plaintiff  on  a  certain  day,  and  died 
before  the  day ;  the  plaintiff  intending  to  sue  the  defendant,  his  ex- 
ecutor, he,  in  consideration  of  forbearance  for  a  certain  time,  promised 
to  pay  the  debt.  The  defendant  pleaded,  that,  at  the  time  of  the  de- 
liyery  of  the  goods,  the  testator  was  an  infant.  On  demurrer,  it  was 
adjudged,  that  an  action  would  not  lie;  for  the  contract  of  the  infant 
was  merely  void,  and  if  debt  had  been  brought  against  him  he  might 
'  nave  pleaded  .m7  dehit.{c)  So  where  hfeme  coverty{d)  carrying 
[  *49  ]  *on.business  as  a  feme  sole  trader  in  the  city  of  London,  pur- 
chased of  the  plaintiff  articles  in  the  way  of  her  trade,  and, 
after  her.death,.  her  husband  promised  to  pay  for  them ;  it  was  holden 
to  be  a  void  promise,  for  want  of  a  consideration,  the  husband  not  being 
liable.(l)  ;  : 

The  mere  relation  of  landlord  and  tenant  is  a  sufficient  consideration 
for  the  tenant's  promise  to  manage  a  farm  in  a  husbandlike  manner  ;(e) 
but  not  to  keep  a  messuage  .in  good  and  tenantable  repair.(/)  Bat 
where  defendants  had  for  several  years,  as  assignees  of  a  void  lease, 
occupied  and  paid  the  rent  reserved,  it  was  holden,(^)  that  they  were 
liable  to  all  the .  stipulations  in  the  lease  in  the  same  way  as  a  tenant 
who  holds  over,  upon  the  expiration  of  a  valid  lease ;  and  among  others, 
to  the  covenant  for  repair.'  Neglect  to  cultivate  the  glebe  land  in  a 
husbandlike  manner  is  not  actionable,(A)  there  not  being  any  implied 
contract  between  the  parson  and  his  successor. 

Ootmderatidn  must  move  from  Plaintiff. — Having  endeavoured  to  ex- 
plain the  nature  of  the  consideration,  as  far  as  respects  the  sufficiency 
of  it,  it  will  be  proper  in  the  next  place  to  observe,  that  the  considerar 
tion  oh  which  the  promise  of  the  defendant  is  founded,  must  move  from 
the  plaintiff.(2)     Therefore  where  die  plaintiff  declared,(t)  that  A.  being 

[h^  Stone  t.  WythipoUj  execator,  Cro.  Eliz.  136. 

[ej  But  now  the  plea  of  nil  debet  is  not  allowed  in  anj  actioni  R.  Q.  H.  T.  4  W.  4. 

[d)  Fabian  7.  PUmtf  1  Show.  183. 

(e)  Powley  v.  Walker,  5  T.  R.  373. 
[/)  ffortefall  v.  Matherj  Holt's  N.  P.  0.  7,  CHbbe,  C.  J. 

r<7)  Beale  v.  Sandere,  3  Bingh.  N.  0.  850.  (A)  Bird  r.  Relphj  4  B.  &  Ad.  826. 

[t)  Bourne  v.  Maeon,  1  Ventr.  6. 

not  sued  as  heir,  but  on  the  promise,  and  the  question  of  assets  does  not  therefore  arise. 
Eliing  et  (d,  v.  Vanderl/j^n,  4  Johns.  Rep.  237.  The  acceptance  by  the  devisee  of  an  ob- 
ligor of  a  bond  conditioned  to  paj  an  annuity  where  the  land  is  devised,  on  condition 
that  devisee  shall  pay  according  to  testator's  contract,  renders  him  personally  liable. 
Fekh  V.  Taylor,  13  Pick.  133.    yid.  Fortyth  y.  Oaneon,  5  Wend.  558. 

(1)  Lloyd  V.  Lee,  1  Str.  94,  a  married  woman  gave  a  promissory  note  as  hfeme  sole,  and 
after  her  husband's  death,  in  consideration  of  forbearance,  promised  to  pay  it  It  was 
insisted,  that  though  the  note  was  voidable  by  reason  of  the  coverture,  yet  by  her  sub- 
sequent promise,  when  she  was  of  ability  to  make  a  promise,  she  had  made  herself 
liable,  and  the  forbearance  was  a  new  consideration.  But  Ptatt,  G.  J.,  held,  that  the 
note  was  absolutely  void;  and  forbearance,  where  originally  there  was  not  any  cause  of 
action,  was  not  a  consideration  to  support  an  assumpsit.  He  added,  that  it  might  be 
otherwise  where  the  contract  was  only  voidable. 

(2)  If  one  pay  money  to  another  for  the  use  of  a  third  person,  or  having  money  be- 
longing to  another  agree  with  that  other  to  pay  it  to  a  third,  action  lies  by  the  person 
beneficially  interested.  But  where  the  contract  is  for  the  benefit  of  the  contractiog 
party,  and  the  third  person  is  a  stranger  to  the  consideration,  the  action  must  lie  by  the 
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indebted  to  the  plaintiff  and  defendant  in  two  several  sums  of  money, 
and  B.  being  indebted  to  A.  in  another  sum,  and  there  being  a  com- 
mnnication  between  the  parties,  the  defendant,  in  consideration  that  A. 
would  permit  the  defendant  to  sue  B.  in  A/s  name,  for  the  recovery  of 
the  sum  due  from  B.  to  A«,  promised  that  he  the  defendant  would  pay 
A.'b  debt  to  the  plaintiff,  and  alleged  that  A.  permitted  the  defendant 
to  sue  accordingly,  and  that  he  recovered ;  after  verdict  for  the  plain- 
tiff upon  non-assumpsit,  it  was  moved  in  arrest  of  judgment,  that  the 
plaintiff  could  not  maintain  this  action ;  and  of  this  opinion  were  the: 
court,  observing,  that  the  plaintiff  was  a  mere  stranger  to  the  con- 
sideration, having  done  nothing  of  trouble  to  himself,  or  of 
♦benefit  to  the  defendant.(l)  So  where  the  plaintiff  declared(t)  [  *60  ] 
that  J.  S.  was  indebted  to  the  plaintiff,  and  it  was  agreed  be- 
tween J.  S.  and  the  defendant,  that  the  defendant  should  pay  to  the 
plaintiff  the  debt  due  to  him  from  J.  S.,  and  that  J.  S.  should  make 
the  defendant  a  title  to  a  house,  in  consideration  whereof  the  defendant 
promised  to  pay  the  plaintiff  the  debt  due  to  him  from  J.  S.,  and  then 
averred  that  J.  S.  was  always  ready  to  perform  his  part  of.  the  agree- 
ment :  on  demurrer,  judgment  was  given  for  the  defendant,  because  the 
plaintiff  was  a  stranger  to  the  consideration.(2)  But  if  A.  remits  money 
to  6.  to  pay  to  C,  and  B.  promises  A.  to  pay  it  to  him,  C.  may  main- 
tain(2)  an  action  against  B.  for  money  had  and  received ;  for  the  con- 
sideration does  move  from  G.  through  the  instrumentality  of  A. 

The  plaintiff  declared  that  his  wife's  father  being  seized  of  lands  now 
descended  to  the  defendant,(m)  and  being  about  to  cut  down  10002. 
worth  of  timber  to  raise  a  portion  for  his  daughter,  the  defendant,  being 
his  heir,  promised  the  father,  in  consideration  that  he  would  forbear  to 
fell  the  timber,  the  defendant  would  pay  the  daughter  10002. :  after 
verdict  for  the  plaintiff,  upon  non-assumpsit,  it  was  moved  in  arrest  of 
judgment,  that  the  action  ousht  not  to  have  been  brought  by  the  daugh- 
ter, but  by  the  father;  or  if  the  father  were  dead,  bv  his  executors ; 
for  the  promise,  was  made  to  the  father,  and  the  daughter  was  neither 

(k)  Crow  y.  Rogert^  Sir.  692,  recognized  and  acted  upon  in  Price  y.  EmUm^  4  B.  & 
Ad.  433. 

(Q  LiUy  y.  Hays,  1  Key.  ft  P.  26 ;  6  A.  ft  B.  648. 

(m)  Dtuton  and  wife  y.  Poole,  2  Ley.  210;  1  Ventr.  318-334,  affirmed  on  error  in  the 
Kjccheqner  Oh.  T.,  Baym.  302,  cited  in  Martin  y.  Bynd,  Gowp.  439,  443. 

promisee.  BlynUre  y.  BoigiU,  6  Watts,  182;  Morrison  Y.'Beeklp,  6  Id.  349.  AsBumpsit 
lies  on  a  promise  to  pay  assignee  of  a  note  for  specific  articles.  Currier  y.  Hodgdon,  3 
K.  H.  R.  82.  By  a  creditor  of  a  third  person  against  defendant,  who  in  consideration  of 
an  assignment  promised  to  pay  the  debt,  ^wood  y.  Monk,  6  Wend.  236.  By  a  third 
person  on  a  contract  made  for  his  benefit  without  his  knowledge  or  authority,  if  subse- 
quently adopted  by  him.    Bridge  y.  Ifiag,  Co,,  1  Hall,  247. 

(1)  See  Cabot  y.  Haekmgs,  3  Pick.  83.  OwmgsY.  Ovringe,  1  Har.  ft  M'GUl,  484,  where 
the  rule  is  stated  with  the  exceptions. 

(2)  Where  the  defendant,  who  was  a  notary,  receiyed  a  note  from  the  holder,  to  be 
protested,  and  promised  the  holder  to  protest  it  so  as  to  charge  the  seyeral  indorsers, 
and  notified  plaintiff,  who  was  a  second  indorser,  but  neglected  to  notify  the  first  in- 
dorser  of  the  non-payment,  and  the  plaintiff  was  in  consequence  obliged  to  pay  the 
whole  amount  of  the  note,  it  was  holden  that  the  defendant's  special  undertaking  to  the 
holder  to  protest  the  note,  ftc,  would  not  enure  to  the  benefit  of  the  plaintiff.  Morgan 
T.  Van  Ingen,  2  Johns.  Rep.  204. 
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priyj  nor  interested  in  the  consideration,  nothing  being  dne  to  her ; 
bat  SeroggSy  C.  J.,  said,  that  there  was  snch  apparent  consideration  of 
affection  from  the  father  to  his  children,  for  whom  natnre  obliged  him 
to  provide,  that  the  consideration  and  promise  to  the  father  might  well 
extend  to  the  children.  Jndgment  for  the  plaintiff;  for  the  son  had 
the  benefit  bj  having  the  wood,  and  the  daughter  had  lost  her  portion 
bj  these  means.(l) 

Another  Mequisite  of  the  Consideration, — The  consideration  mnst  be 
such,  as  the  party  undertaking  has  a  power  by  law  to  perform,  or  cause 
to  be  performed.  The  plaintiff  declared,  that  he  being  bailiff  to  J.  S.,fn) 
the  defendant,  in  consideration  that  the  plaintiff  would  discharge  toe 
defendant  of  a  debt  due  to  J.  S.,  promised,  &c.  After  verdict  and 
judgment  for  the  plaintiff  in  the  court  below,  it  was  reversed  in  B.  R., 
because  the  plaintiff  eould  not  discharge  a  debt  due  to  his  master.    The 

5rinciple  established  by  this  case  was  recognized  by  Kenyan^  C.  J.,  in 
7erot  V.  WaUace^  3  T.  R.  22,  where  the  consideration  was,  that  the 
plaintiffs,  who  were  assignees  under  a  commission  of  bankrupt  against 
J.  S.,  would  forbear  to  proceed  to  have  the  examination  of 
[  *bl  ]  J.  S.  taken  before  the  '''commissioners,  concerning  certain  sums 
with  which  J.  S.  was  charged,  and  that  the  commissioners 
would  forbear  and  desist  accordingly.  hor^Kenyon  said,  "  The  ground 
on  which  I  found  my  judgment  is  this,  that  every  person  who,  in  con- 
sideration of  some  advantage,  either  to  himself  or  another,  promises  a 
benefit,  must  have  the  power  of  conferring  that  benefit  up  to  the  extent 
to  which  he  professes  that  benefit  should  go,  and  that  not  only  in  fact 
but  in  law.  Now  as  to  the  promise  made  by  the  assignees  in  this  case, 
which  was  the  consideration  of  the  defendant's  promise,  it  was  not  in 
their  power  to  perform  it,  because  the  commissioners  had  nevertheless 
a  right  to  examine  the  bankrupt.  And  no  collusion  of  the  assignees 
could  deprive  the  creditors  of  the  right  of  examination,  which  the  com- 
missioners would  procure  them.     The  assignees  stipulated,  not  only  for 

(n)  Harvey  r.  O^bonSf  2  Lev.  161. 

(I)  Defendant  promised,  in  consideration  that  J.  S.  woald  make  him  an  assignment 
of  his  personal  property,  to  purchase  a  desk  for  plaintiff's  wife,  who  was  the  daughter 
of  J.  S.  and  sister  to  defendant.  Sehermerham  t.  KoiuierAvyilen,  1  Johns.  Rep.  139.  It 
was  holden  that  defendant's  promise  to  J.  S.  would  support  an  action  by  plaintiif  for 
the  desk. 

So  where  the  father  of  a  minor  placed  him  in  the  service  of  a  master,  who  promised 
the  father  to  pay  to  the  son  a  certain  sum  for  his  seryices,  when  he  should  become 
of  age ;  it  was  holden  that  the  son  might  maintain  an  action  on  the  promise.  FeUon  t. 
Dickinton,  10  Mass.  Rep.  287. 

A.  assigned  certain  securities  to  defendant,  in  trust,  to  dispose  of  part  of  the  money 
to  be  received  thereon,  to  certain  specified  purposes,  and  to  hold  the  balance,  subject  to 
the  order  of  A. :  defendant  accepted  the  trust ;  and  A.  then  directed  him  to  pay  the 
balance  to  plaintiff;  defendant  afterwards  received  the  money  due  on  the  securities,  but 
refused  to  pay  it  over  to  plaintiff:  it  was  holden,  that  the  acceptance  of  the  trust  by  the 
defendant,  was  equivalent  to  an  express  promise  to  the  person  to  whom  A.  should  direct 
the  money,  when  received,  to  be  paid,  and  that  plaintiff  could  therefore  maintain  an  action 
against  defendant  for  money  had  and  received.  WetUm  v.  Barker^  12  Johns.  Rep.  2*76 ; 
FUming  v.  Alter^  7  S.  A  R.  295 ;  Arnold  v.  Lyman^  17  Mass.  Rep.  400. 

Where  a  promise  is  made  to  the  overseers  of  the  poor,  their  successors  cannot  main- 
tain an  action  upon  it,  they  not  being  a  corporation.  Sheer  v.  Overteert  of  BilUdaUf  13 
Johns.  Rep.  496. 
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th^r  own  acts,  but  also  that  the  commissioners  should  forbear  to  ex« 
amine  the  bankrupt ;  but  clearly  they  had  no  right  to  tie  up  the  hands 
of  the  commissioners  by  any  such  agreement.(l)  And  if  any  proposal 
of  that  sort  had  been  made  to  the  commissioners,  they,  as  acting  in  a 
public  duty,  would  have  been  guilty  of  a  breach  of  that  duty  in  acced- 
mg  to  It. 

Ctyimderatwn  poit  or  exccuted.{2) — ^It  remains  only  to  add  that  a 
consideration,  past  or  executed,  will  not  support  a  subsequent  promise, 
unless  the  act  was  done  at  the  request,  either  expressed  or  implied,  of 
the  party  promi8ing.(o)(8)  As,  if  the  servant  of  A.  be  arrested  for  a 
trespass,(p)  and  J.  S.  without  the  request  of  A.  bails  the  servant,  and 
afterwards  A.  promises  J.  S.  to  indemnify  him,  the  promise 
is  void ;  because  the  bailing,  which  was  the  consideration,  ♦was  [  *52  3 
past  and  executed  before.  But  where  the  act  which  forms 
the  consideration  is  done  at  the  request  of  the  party  promising,  the 
circumstance  of  the  promise  being  subsequent  in  point  of  time  to  the 
consideration  will  not  affect  it.  As  if  A.  requests  B.  to  endeavour  to 
procure  a  pardon  for  A.y{q)  and  after  B.  has  made  such  endeavour,  A. 
in  consideration  thereof,  promises  to  pay  him  a  certain  sum  of  money, 
this  is  a  good  consideration.  (4)    The  distinction  established  by  these 

'^  (o)  1  BoU.  Abr.  11,  pi.  1.  See  also  Sunt  v.  Bate,  Dyer,  272,  cited  by  Tmdalj  0.  J., 
in  ThofnUm  t.  Jmynt^  1  Man.  k  Gr.  188 ;  1  Sc.  N.  R.  62. 

(/»)  Dyer,  272. 

{q)  1  Roll.  Abr.  11  (Q)  pi.  6.    [OOleU  ▼.  Mayncwd^  5  Johns.  85.] 

(1)  It  must  not  be  inferred  from  the  language  of  Lord  Kmyon^  that  a  party  may  not  8tip« 
alate  for  the  act  or  forbearance  of  a  stranger,  and  that  snch  stipulation  will  not  in  any 
case  form  a  good  and  sufficient  consideration ;  if  the  act  be  such,  as  the  stranger  might 
do  or  abstain  from  doing  legally,  or  without  any  breach  of  duty,  an  objection  cannot  be 
raised  against  such  a  consideration. 

(2)  Past  consideration  is  not  good  unless  founded  on  legal  or  moral  obligation. 
OMtby  Y.  RoberUon^  1  Blacks.  247.  But  if  part  past  and  part  executory,  and  the  pro* 
mise  \a  entire,  it  is  good.  LoomU  t.  NewhaU^  15  Pick.  159.  There  is  an  implied  un- 
dertaking by  the  owner  of  lost  property  to  indemnify  the  finder  for  his  time  and  expen- 
ses. Reeder  7.  Andenon,  4  Dana,  193 ;  Amoty  y.  Hyre^  10  Johns.  102  ;  Mterj.  JSdwardSf 
4  Watts,  63. 

(3)  See  a  note  on  this  subject  by  Serjeant  Williams,  in  Othome  y.  Rogers^  1  Saund. 
264,  n.  (1).  See  also  Hob.  106,  Lampleigh  y.  BraUhwaity  where  it  was  agreed,  that  a 
mere  Yoluntary  courtesie  will  not  haYe  a  consideration  to  uphold  an  assumpsit.  But  if 
that  courtesie  were  moYed  by  a  suit  or  request  of  the  party  promising,  it  will  bind ;  for 
the  promise,  though  it  follows,  yet  it  is  not  naked,  but  couples  itself  with  the  suit  be- 
fore, and  the  merits  of  the  party  procured  by  that  suit,  which  is  the  difference.  ^  Where 
the  act  of  the  plaintiff  and  the  promise  of  the  defendant  take  place  at  the  same  time, 
the  law  does  not  require,  as  in  the  case  of  a  by-gone  transaction,  that  in  order  to  make 
the  promise  binding,  the  plaintiff  should  haYe  acted  at  the  request  of  the  defendant." 
Per  Tmdal,  G.  J.,  T^er  y.  BiekneU^  3  Bingh.  N.  0.  715. 

(4)  Greece^  y.  JIfAUitiery  2  Binn.  691,  where  the  rule  as  to  past  considerations  is  ex- 
amined ;  and  1  Parsons  on  Gontr.  391 ;  Addison  on  Gontr.  21. 

"Nothing  is  better  settled,  than  that  a  child  is  not  entitled  to  demand  wages  f¥om  a  pa- 
rent, for  serYices  rendered  after  attaining  full  age,  in  the  absence  of  express  contract  or 
something  equiYalent  to  it ;  Walkei'9  Biiatej  3  Rawle,  243 ;  Candor  Y.  Candor j  5  W.  A 
Ser.  513 ;  a  principle  which  embraces  also  the  liabilities  of  persons  whom  the  law  re- 
gards as  standing  in  that  relation,  although  connected  by  no  ties  of  blood.  It  was  upon 
this  ground  that  De  France  y.  Austin^  9  Barr,  309,  was  decided ;  and  a  kindred  principle 
ruled  the  cases  of  Little  y.  Daweon,  4  Dal.  100,  and  Swiree  Y.  Parsonej  5  W.  ft  Ser.  367. 

'*  In  the  first  of  these  cases  a  minor  nephew  was  not  permitted  to  recoYer  for  serYices 
rendered  to  an  unde,  who  had  receiYed  him  as  one  of  his  own  family ;  in  the  second. 
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cases  shows  the  necessity  of  statmg  in  declarations  on  executed  con- 
siderations, that  they  were  done  at  the  request  of  the  party  promisiDg; 
for  although,  after  verdict,  the  court  will  in  some  cases  imply  a  request, 
yet  after  a  judgment  by  default,  the  omission  has  been  holden  fatal ;  aa, 


there  was  a  similar  denial,  where  the  seryices  were  rendered  in  expectation  of  a  legacj ; 
and  in  the  last,  a  woman  who  had  lived  in  a  state  of  concubinage,  was  unsuccessful  in 
her  claim  to  be  remunerated  from  the  estate  of  the  man  towards  whom  she  had  dis- 
charged the  duties  of  a  wife  and  housekeeper.  Each  of  these  determinations  is  based  on 
the  irresistible  presumption  springing  from  the  relation  of  the  parties,  that  neither  of 
them  contemplated  remuneration  bj  the  payment  of  wages,  and  in  the  impolicj  of  sanc- 
tioning claims  not  dreamed  of  at  the  time  of  the  transaction  ;  this  impolicj  is  peculisrlT 
apparent  where  the  relation  of  adult  protection  and  infant  dependence  exists ;  the  latter 
expecting  naught  beyond  shelter,  food,  clothing  and  education,  and  the  former  enjoying 
as  of  course,, whatever  services  the  weaker  party  is  able  to  render.  Such  was  the  r^ 
tive  position  of  these  parties ;  the  girl  living  in  the  house  of  a  mother's  husband,  as  a 
member  of  the  family,  and  the  husband  regarding  her  as  the  child  of  his  wife,  and  not 
as  a  menial  or  hireling.  I  may  say  that  any  device  designed  to  enable  the  child  of  a 
widowed  mother  to  assume  towards  a  second  husband  the  attitude  of  creditor  for  ser- 
vices rendered  while  living  in  the  family  as  a  member  of  it,  ought  to  be  discouraged  be- 
cause of  the  results  it  must  inevitably  produce.  Men  will  decline  to  extend  their  pro- 
tection and  aid  to  orphan  children,  at  the  hazard  of  being  exposed  to  suits  at  law  on  the 
suggestion  of  ill-natured  neighbors,  or  exacting  friends,  that  the  step-child  has  been 
harshly  treated  or  inadequately  provided  for.  Every  one  of  the  least  experience  knom 
how  difficult,  at  best,  it  is  to  escape  such  imputations  ;  and  should  we  permit  cynicism 
to  be  stimulated  by  the  chances  of  encouraged  litigation,  it  will  be  difficult  to  foresee  the 
extent  of  evil  which  may  be  produced."  Lantx  y.  /V-^,  2  Harris,  202,  per  Beil,  J. ;  Cor- 
ehr't  AppecUf  6  Watts  &  Serg.  615,  per  Rogert^  J. 

It  has  been  held  that  where  a  young  man,  at  the  request  of  his  uncle,  came  to  live  with 
him,  and  the  uncle  promised  to  do  by  him  as  his  own  child  ;  and  he  lived  with,  and 
worked  for  him  more  than  eleven  years,  and  his  uncle  said  that  his  nephew  should  be  one 
of  his  heirs,  and  spoke  of  advancing  a  sum  of  money  to  purchase  a  farm  for  him,  as  a  com- 
pensation for  his  services,  but  died  without  devising  anything  to  the  nephew,  or  making 
him  any  compensation ;  it  was  holden  that  an  action  on  an  implied  assumpsit  would  Ue 
against  the  executors,  for  the  work  and  labor  performed  by  the  nephew  for  the  testator. 
Jacobton  V.  ExeeutovM  of  Le  Change^  3  Johns.  Rep.  199 ;  see  also  Roberts  v.  KieFM  execvtort, 
1  Yeates's  Rep.  209 ;  Conrad  v.  Conrad,  4  Dallas's  Rep.  130 ;  LittU  v.  Dawton,  4  Dallas's 
Rep.  Ill;  Patterson  v.  Patterson,  18  Johns.  Rep.  3*79 ;  ChUds  v.  Craigy  4  Dana,  644 ;  Coleman 
▼.  Simpson,  2  Id.  166  ;  Stone  v.  Detmison,  13  Pick.  1.  No  action  lies,  by  a  physician,  for 
medicine  administered  to  and  attendance  on  a  slave,  without  the  knowledge  or  request  of 
the  master,  in  a  case  not  requiring  immediate  attendance ;  Barlow  Y,Lamberd,  28  Ala.  (N.S.) 
704 ;  Thompson  v.  Alexander ,  3  Am.  Law.  Reg.  643  ;  although  in  a  case  of  such  pressing 
necessity  as  not  to  admit  of  a  previous  application,  the  master  might  be  liable  on  the 
implied  assumpsit  arising  from  his  legal  obligation  to  make  the  requisite  provision  for 
his  slave.    Ihinbar  v.  Williams,  10  Johns.  Rep.  249. 

There  is  no  implied  contract  to  pay  for  services  of  plaintiff,  a  negro,  held  under  a 
belief  that  he  was  bom  a  slave.  Urie  v.  Johnson,  3  Penn.  R.  212.  Nor  where  he 
was  bom  a  slave,  but  the  requisite  certificate  was  informal.  Oriffin  v.  Potter,  14 
Wend.  209.  Nor  for  services  of  a  slave  bequeathed  to  defendant,  when  the  real  owner 
gave  no  noUce  of  his  claim.  Demyer  v.  Sowzer,  6  Wend.  436.  See  I  Parsons  on  Gontr. 
637. 

In  the  case  of  Wells  v.  Kennedy,  4  M'Gord's  Rep.  182,  the  Court  of  Appeals  held,  that 
the  general  owner  was  not  liable  for  the  doctor's  bill,  either  by  the  rules  of  law  or  the 
policy  of  the  country ;  for  that  the  hirer  had  no  more  right  to  throw  the  expenses  of  the 
negro's  sickness  upon  the  general  owner,  than  to  an  abatement  of  the  hire  during  the 
period  of  sickness. 

As  early  as  1823,  it  was  decided  in  the  state  of  Alabama,  that  the  hirer  of  a  slave 
is  bound  to  pay  the  the  physician  for  his  services ;  and  that  the  owner  was  not  liable 
unless  he  had  requested  services  of  the  physician.    Meeker  v.  Childress,  Minor's  Rep.  1 09. 

And  this  decision,  made  at  this  early  history  of  the  Supreme  Court  of  that  state,  be- 
ing the  first  year  of  its  organization,  has  been  acquiesced  in  and  considered  as  law  since 
that  time.    See  Gibson  v.  Andrews,  4  Ala.  Rep.  766 ;  Thompson  v.  Alexander,  supra. 
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where  the  declaration  was  for  work  and  labour  done  by  the  plaintiff  for 
the  defendant,(r)  and  averred,  that  the  plaintiff  therefore  deserved  of 
the  defendant  so  much,  in  consideration  whereof  he  afterward%  promised 
to  pay.  After  judgment  hy  default^  and  final  judgment  in  C.  B.  for 
the  plaintiff,  it  was  objected  on  error  in  B.  R.  that  this  was  a  past 
consideration,  and  not  being  laid  to  be  done  at  the  request  of  the  de- 
fendant, it  could  not  be  a  consideration  to  raise  an  assumpsit.  The  court 
were  of  this  opinion,  and  reversed  the  judgment  in  C.  B.,  observing,  that 
it  did  not  appear,  that  the  work  was  for  the  benefit  of  the  defendant, 
and  they  must  take  it  to  be  a  past  consideration,  being  laid  that  after- 
wards he  promised  to  pay.  They  added,  that,  if  this  had  been  after 
verdict,  an  inference  in  support  of  the  judgment  might  have  been  drawn 
from  the  words  far  the  defendant  and  of  the  defendant,(l)  but  the 
statutes  of  jeofails  did  not  protect  judgments  by  default  against  ob- 
jections that  were  cured  by  a  verdict  at  common  law,  but  such  as 
were  remedied  after  a  verdict  by  the  statutes.  (2) 

It  has  been  decided  in  several  cases  that  a  moral  obligation  is  a  good 
consideration  for  a  promise  to  pay.(8)  Hence,  where  a  feme  covert, 
having  an  estate  settled  to  her  separate  use,  gave  a  bond  for  repayment, 
by  her  executors,  of  money  advanced  at  her  request,  on  security  of  that 
bond,  to  her  son-in-law :  after  her  husband's  decease,  she 
wrote,  promising  that  her  executors  should  settle  the  *bond  :  [  *53  ] 
it  was  nolden  that  assumpsit  would  lie  against  the  executors 
on  this  promise  of  the  testatrix.(«)  So  it  has  been  holden,  that  if  a 
person  is  under  a  moral  obligation  to  i%  am  act,  and  another  person 
does  it  without  his  request,  a  subsequent  promise  to  pay  will  be  bind- 
ing.(^)  And  where  a  pauper  was  suddenly  taken  ill,  and  an  apothe- 
cary attended  her  without  the  previous  request  of  the  overseers,  and 
cured  her,  and  afterwards  the  overseers  promised  payment,  it  was  holden 
good,  for  they  were  under  a  moral  obligation  to  provide  for  the  poor.  (4) 

(r)  Haya  v.  Warren,  Str.  933. 

{9)  Lee  T.  Muggeridge  and  anothery  6  Taunt.  36,  cited  and  distinguished  by  TenUrden^ 
G.  J.,  Littlefidd  v.  Shee,  2  B.  &  Ad.  812. 
(0   WaUon  V.  Turner^  Bull.  N.  P.  129,  147,  281. 

(1)  Becaase  the  defendant  having  derived  a  benefit,  and  afterwards  agreed  to  pay  for 
it,  the  court  would  have  implied  that  the  consideration  was  executed  at  his  request.  In 
Hieki  y.  Burhans,  the  court  saj,  that  a  written  promise  to  pay,  if  founded  on  a  past  con- 
sideration,, may  be  good  if  the  past  service  be  laid  to  have  been  done  on  request ;  and  if 
not  so  laid,  a  request  may  be  implied  from  the  beneficial  nature  of  the  consideration,  and 
the  circumstances  of  the  transaction.  Hicks  v.  Burhans,  10  Johns.  Rep.  243.  See  also 
Livingston  v.  Rogers,  1  Gaines'  Rep.  683. 

(2)  Sir  J.  Burrow  says,  that,  according  to  his  note  of  Hayes  v.  Warren,  the  court  re- 
versed the  jadgp[ient  of  G.  B.  because  it  did  not  appear  that  the  consideration  was  for 
the  benefit,  or  at  the  request  of  the  defendant.  See  Pillane  v.  Mierop,  3  Burr.  1671, 
where  Wilmot,  J.,  is  reported  to  have  said,  that  the  case  of  Hayes  v.  Warren  was  a  strange 
and  absurd  case.  So  where  the  declaration  stated  that  the  defendant,  "in  consideration 
that  the  plaintiff  before  that  time  sold  and  conveyed  a  certain  farm,  &c.,  to  the  defend- 
ant, the  defendant  then  and  there  undertook,"  &c.,  it  was  holden,  that  the  count  was  not 
sufficient  to  support  the  action,  the  promise  being  founded  on  a  past  consideration,  and 
it  not  being  alleged  that  the  farm  was  conveyed  at  the  request  of  the  defendant.  Cum" 
ttock  V.  Smith,  7  Johns.  Rep.  87. 

(3)  The  Inhabitants  of  Windham  v.  The  Inhabitants  of  Rutland,  4  Mass.  Rep.  384 ;  Tioga 
▼.  Seneca,  1  Johns.  380 ;  Clark  v.  Hearing,  5  Binney's  Rep.  33. 

(4)  **The  case  of  Watson  v.  Turner,  Bull.  N.  P.  147,  has  sometimes  been  cited  in  sup- 

YOL.  I.. 
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But  the  doctrine  that  a  moral  obligation  is  a  sufficient  consideration  for 
a  subsequent  promise,  is  one  which  should  be  received  with  some  limita- 
tion ;{u)  and  in  EctBtwood  y.  Kenyony{x)  the  Court  of  Queen's 
[  *54  ]  Benc^,  considering  the  *ca8e  of  Lee  v.  Muggeridge^{if)  to 
have  been  impeached  by  the  decision  in  Idttlefield  t.  8hee^{z) 
held  that  a  declaration,  charging  the  defendant  on  a  promise  to  repay 
the  plaintiff  money  laid  out  by  him  in  the  maintenance  of  an  infant, 
who  afterwards  became  the  defendant's  wife,  and  in  the  improvement  of 
her  land,  and  alleging  that  the  defendant,  in  right  of  his  wife,  had 
received  the  benefit  of  all  the  moneys  so  ezpended,^was  bad  in  arrest  of 
judgment  after  verdict;  for  the  consideration  for  it  was  past  and 
executed  long  before,  and  was  not  laid  to  have  been  at  the  request  of 
the  defendant,  nor  even  of  his  wife  while  sole,  (though  if  it  had,  the 
case  of  Mitchtnean  v.  ffew8onj{a)  shows  that  it  would  not  have  been 
sufficient,)  and  the  declaration  really  disclosed  nothing  but  a  benefit^ 
voluntarily  conferred  by  the  plaintiff  and  received  by  the  defendant,  with 
an  express  promise  by  the  defendant  to  pay  money.(l) 

(ti)  Per  Lord  Tenterderij  C.  J.,  in  Litilefieldr,  Shee^  2  B.  ft  Ad.  813.    This  opinion  of 
Lord  Tenterden  was  assented  to  in  Monhnan  v.  Skqfardaon,  11  A.  &  E.  411. 
(x)  3  P.  ft  D.  276 ;  II  A.  ft  E.  438.  {y)  5  Taunt.  36. 

(z)  2  B.  ft  Ad.  812.  (a)  7  T.  R.  348. 

■o  .  ..  .  ■■  .1.      ■  ■  - 

port  of  what  has  been  supposed  to  be  the  general  principle  laid  down  b  j  Lord  Mantfidd, 
(m.  that  a  moral  obligation  is  a  sufficient  consideration  for  an  express  promise,)  because 
in  that  case  overseers  were  held  bonnd  bj  a  mere  subsequent  promise  to  pay  an  apothe- 
cary's bill  for  care  taken  of  a  pauper;  but  it  may  be  observed,  that  this  was  a^jadged 
not  to  be  nudum  pactum^  for  the  overseers  are  bound  to  provide  for  the  poor,  which  ob« 
ligation  being  a  Uffal  obligation,  distinguishes  the  case.  Indeed,  in  Atkins  v.  Bantpdl,  2 
East,  605,  that  distinction  does  not  seem  to  have  been  sufficiently  adverted  to ;  for  Wat»m 
V.  Turner^  was  cited  to  show  that  a  mere  moral  obligation  is  sufficient  to  raise  an  implied 
assumpsit:  and  though  the  court  denied  that  proposition,  yet  Lord  EUenborough  observed, 
that  the  promise  given  in  the  case  of  WaUon  v.  Turner^  made  all  the  difference  betweeo 
the  two  cases,  without  alluding  to  anothet  distinction  which  might  have  been  taken,  re. 
that  though  the  parish  officers  were  bound  by  law  in  Walton  v.  Turner ^  the  defendants  in 
Atkint  V.  Banwdl  were  not  so  bound,  because  the  pauper  had  been  relieved  by  the 
plaintiffs,  as  overseers  of  another  parish,  though  belonging  to  the  parish  of  which  the 
defendants  were  overseers."  3  Bos.  ft  Pul.  250,  251.  It  appears  that  the  case  of  Wai" 
son  V.  Turner  may  be  supported  on  strict  legal  principles,  without  resorting  to  the  doc- 
trine of  moral  obligation,  of  which  not  a  trace  can  be  found  in  the  older  cases.  The 
defendants,  being  bound  by  law  to  provide  for  the  poor  of  their  parish,  derived  a  benefit 
from  the  act  of  the  plaintiff,  who  afforded  that  assistance  to  the  pauper,  which  it  was  the 
duty  of  the  defendants  to  have  provided ;  this  was  the  consideration,  and  the  subsequent 
promise  by  the  defendants  to  pay  for  such  assistance,  was  evidence  from  which  it  might 
be  inferred  that  the  consideration  was  performed  by  the  plaintiff,  with  the  consent  of  the 
defendants,  and  consequently  sufficient  to  support  a  general  thc/e6tVa<u«  a<«tfmp«t/ for  work 
and  labor  performed  by  the  plaintiff  for  the  defendants,  at  their  request.  In  Cook  v. 
Bradley^  7  Conn.  Rep.  57,  this  subject  was  fully  considered,  and  it  was  said  by  the  court, 
that  the  rule  is  limited  in  its  application  to  cases  where  a  good  and  valuable  considera- 
tion has  once  existed ;  and  it  was  held  that  a  written  promise  by  a  son  to  pay  a  certain 
sum  for  necessaries  for  an  indigent  father,  was  without  sufficient  consideration  and  void. 
£verts  v.  Adams,  12  Johns.  352 ;  Mills  v.  Wyman,  3  Pick.  207  ;  Loomis  v.  NewkaU^  15  Id. 
169  J  Heawley  v.  Farrar,  1  Verm.  420;  Ehle  v.  Judson,  24  Wend.  97 ;  Oeer  v.  Archer,  2 
Barb.  S.  C.  420;  Nash  v.  Eussell,  5  Id.  556;  Watkins  v.  HaUttad,  2  Sandf.  8.  G.  SU; 
Deer  Isle  v.  Eaton^  12  Jd.  428 ;  Garland  y.  Salem  Bankj  9  Id.  408 ;  Kinff  Y.  Butler,  15 
Johns.  281. 

( 1 )  Where  a  person  has,  at  the  request  of  an  overseer  of  the  poor,  and  on  his  promise  thst 
he  would  see  him  paid,  boarded  a  pauper,  and  furnished  him  with  necessaries,  he  may 
maintain  an  action  of  assumpsit  against  the  overseer,  although  no  order  had  ever  been 
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^  Although  a  moral  obligation  has  been  holden  to  be  a  good  considera- 
tion for  an  express  promise,  it  has  never  been  carried  further  so  as  to 
raise  an  implied  promise  in  law.(l)  Hence,  where  the  parish  officers  of 
A.  laid  out  money  in  providing  medical  assistance  and  other  necessaries 
for  a  pauper,(i)  who  was  taken  suddenly  ill  in  the  parish,  and  could  not 
be  removed  in  consequence  of  his  illness,  it  was  holden  that  the  law 
would  not  raise  an  implied  promise  in  the  parish  of  B.  in  which  the 
pauper  was  legallv  settled,  to  reimburse  the  money  laid  out  by  the  parish 
of  A.,  although  the  parish  of  B.  had  notice  of  the  pauper's  illness.  An 
accident  happened  to  a  driver  of  a  wagon  belonging  to  I.  S.  in  the 
parish  of  A. ;  the  man  was  immediately  removed  to  the  nearest  public 
bouse,  which  was  in  the  parish  of  B.,  where  the  plaintiff  attended  him  as 
a  surgeon:  the  parish  officer  of  B.  visited  the  place,  and  did  not  dis- 
charge the  plaintiff;  it  was  holden  that  he  was  liable  to  pay  the 
plaintiff  for  his  attendance,  the  removal  being  band  fide:{c)  N.  The 
plaintiff  was  in  the  habit  of  attending  the  parish  poor  of  B. 

A  master  is  not  liable  upon  an  implied  assumpsit  to  pay  for 
'^'medical  attendance  on  a  servant,((2)  who  has  met  with  an    [  *55  ] 
accident  in  his  8ervice.(2) 

An  action  on  the  case  does  not  lie  for  the  recovery  of  expenses  aris- 
ing from  a  moral  obligation  to  do  a  thing,  which  the  law  does  not  com- 
pel; as  for  the  expenses  arising  from  the  pregnancy  of  a  daughter 
debauched ;  to  maintain  an  action  for  that  injury  there  must  be  a  loss 
of  service.(e)  See  post,  tit.  ^^  Master  and  Servant."  But  the  main- 
tenance of  an  illegitimate  child  by  its  mother  is  a  sufficient  considera- 
tion for  a  promise  by  the  reputed  father  to  pay  an  annuity  to  her ;  for 
he  might  have  had  the  child  affiliated  on  him.(/)     Tho  moral  obliga- 

(b)  Atkint  y.  BanwfUy  2  East,  605 ;  [Everts  t.  Adanu^  12  Johns.  Rep.  362  ;  Overseers  of 
Tioga  y.  Overseers  of  Seneca,  13  Johns.  Rep.  380.] 

(e)  Lamb  v.  Bunee,  4  M.  ^  S.  275.  See  Tomlinson  y.  BerUaU,  6  B.  A  G.  738;  Wmg  y. 
Mm,  1  B.  &  A.  104. 

(d)  Wennail  y.  Adneff,  3  Bos.  k  Pul.  247. 

(e)  SatUrthwaiU  y.  Dewhurst,  B.  R.  £.  25  Geo.  III.  A.  P.  B.  No.  85;  Dampter,  M.  S.  S. 
L.  I.  L. 

(/)  Jennings  y.  Brown,  9  M.  ft  W.  496. 

made  for  the  relief  of  the  pauper.    King  y.  Butler,  15  Johns.  Rep.  281;  Parsons  on 
Cont.  358. 

(1)  The  cases  in  which  it  has  been  held  that  under  certain  circumstances  a  considera- 
tion insufficient  to  raise  an  implied  promise,  will,  nerertheless,  support  an  express  one, 
will  be  found  collected  and  reviewed  in  the  note  (o)  to  WennaU  y.  Adney,  3  Bos.  k  Pul. 
249;  and  in  Eastwood  y.  Kenyon,  11  A.  ft  £.  438.  Tliej  are  cases  of  voidable  contracts 
subsequently  revived,  of  debts  barred  by  operation  of  law,  subsequently  revived,  and  of 
equitable  and  moral  obligations,  which,  but  for  some  rule  of  law,  would  of  themselves 
have  been  sufficient  to  raise  an  implied  promise,  per  Ld.  Denman,  0.  J.,  in  Roscorla  v. 
Thomas,  3  Q.  B.  237 ;  2  G.  ft  D.  508.  See  Kaye  v.  DuUon,  13  Law  Journal  (N.  S.)  C. 
P.  183.  A  question  was  submitted  to  the  Supreme  Court  of  Mass.  whether  the  law  would 
imply  a  promise  by  a  pauper  to  reimburse  a  town  for  her  support  after  she  had  become 
able  to  pay :  and  it  was  decided  that  it  would  not.  But  the  court  intimated  that  a  suffi- 
cient consideration  might  arise  out  of  the  circumstances  of  the  case  to  support  an  ex- 
press promise.     The  Inhabitants  of  Deer  Isle  v.  Eaton,  12  Mass.  Rep.  428. 

(2)  Medical  attendance  on  a  son  of fuU  age,  though  at  father's  request,  raises  no  implied 
promise  in  the  latter.  Boyd  v.  Sappington,  4  Watts,  247.  As  to  medical  attendance  to 
slaves,  consult  Fairehild  v.  Bell,  2  Brev.  129 ;  Btoree  v.  Haines,  2  Harrison,  385,  and  note 
1,  ante,  52. 
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tion(^)  which  a  father  is  under  to  provide  for  his  child,  imposes  on  turn 
no  liability  to  pay  the  debts  incurred  by  the  child ;  and  he  is  not  so 
liable  unless  he  has  given  the  child  authority  to  incur  them,  or  has  con- 
tracted to  pay  them. 

In  cases  where,  though  a  debt  or  duty  remains  uncancelled,  yet  the 
liability  of  the  party  to  be  sued  is  siufpended,  either  by  the  intervention 
of  a  rule  of  law,  or  the  provisions  of  a  statute,  a  subsequent  express 
promise  will  remove  the  suspension  and  restore  the  liability  so  as  to 
give  a  right  of  action  ;  for  it  is  in  the  power  of  any  party  to  waive  sn 
advantage  which  the  law  gives  him.(l)  Hence,  where  the  holder  of  a 
bill  of  exchange(A)  had  failed  in  giving  due  notice  of  the  dishonour  o{ 
the  bill  to  the  drawer,  it  was  adjudged,  that  a  subsequent  promise  bj 
the  drawer,  that  he  would  see  the  bill  paid,  would  support  an  assump- 
8it.(2)  In  like  manner  it  has  been  holden,  that  a  promise  to  pay  a  debt 
barred  by  the  statute  of  limitation8,(2)  a  positive  and  precise  promisefi) 
by  a  bankrupt  after  his  certificate  to  pay  an  antecedent  debt,(Q  and  a 
promise  by  a  person  of  full  age  to  pay  a  debt  contracted  during  his  in- 
fancy, are  binding.  (??i)(8) 

Motion  to  set  aside  an  execution  against  the  goods  on  a 
£  *56  ]  note(»)  *given  by  a  debtor  discharged  under  the  insolvent  act 
of  21  Geo.  III.  c,  63,  for  120Z.  flOOi.  of  which  he  had  been 
discharged  from  by  the  act,  but  in  consiaeration  of  the  loan  of  202. 
more  he  had  given  a  note  for  the  whole,)  and  to  restore  the  goods  taken 
under  the  fieri  facias ;  Lord  Mansfield^  C.  J.,  after  the  case  had  been 
considered,  said,  that  there  was  a  difference  between  the  cases,  where 
the  debt  was  destroyed,  and  where  it  remains,  but  the  remedy  only 
taken  away  by  the  statute :  in  cases  on  the  statute  of  limitations,  there 
is  not  required  any  consideration  for  reviving  the  promise :  nor  is  there 

(^)  Mortimore  ▼.  Wriffht,  6  M.  &  W.  482. 

(A)  Hopes  y.  Alekfy  6  East,  16  n. ;  Roger*  t.  Steveru,  2  T.  R.  713;  Lundie  v.  RobtriMi^ 
7  East,  231 ;  Haddock  v.  Bury^  Middx.  Sittings,  T.  3  Qeo.  II.  per  Raymond,  G.  J.,  S.  P. 

ft)  Hyleing  y.  Hcuiingty  Lord  Raym.  389.    If  in  writing,  signed,  9  Geo.  IV.  c.  14,  a.  1. 

(k)  See  Linbuy  y.  Weightmatij  5  Esp.  N.  P.  G.  198.  The  promise  must  be  distinct  and 
nnequiyocal,  per  Lord  EUaihorough^  G.  J.,  In  Fleming  y.  Haynet^  1  Stark.  N.  P.  0.  370; 
IScouton  y.  JSialord,  7  John.  36.] 

(I)  Tnieman  y.  FenUnt,  Gowp.  544.  But  see  stat.  6  Geo.  IV.  c.  16,  8.  131 ;  ^m<,  tit 
"  Bankrupt" 

(m)  Southerton  y.  WMtlock,  1  Str.  690,  per  Raymond^  G.  J.  If  in  writing,  signed,  9 
Geo.  IV.  c.  14,  8.  6. 

(n)  Bat  y.  Barber^  B.  R.  M.  23  Geo.  III.  MSS.  Doug.  101,  n.  \S,  C.S  Doug.  188.  Sec 
WtUon  y.  Kempf  3  M.  &  S.  595,  that  party  cannot  be  arrested  on  fresh  promise. 

(1)  This  rule,  expressed  in  the  language  of  Lord  Monoid,  is  the  same  as  the  former, 
wt.  that  a  moral  obligation  is  a  good  consideration  for  an  express  promise. 

(2)  And  if  a  person,  for  whose  benefit  a  note  has  been  made,  but  who,  howeyer,  is  not 
a  party  to  it,  promises  to  pay  the  amount  to  the  holder,  the  prior  equitable  obligation  is 
a  good  cousideration  to  support  the  assumpsit.  Stewart  y.  Eden^  2  Gaines'  Rep.  150. 
But  qucere^  whether  such  a  promise  made  under  such  circumstances  by  an  indorser  would 
bind  him.  May  y.  Coffin^  4  Mass.  Rep.  341 ;  Garland  y.  Preeident^  ^c,  of  the  Salem  Bani, 
.9  Mass.  Rep.  408. 

(3)  In  LoMdale  y.  Brovm,  4  Wash.  C.  G.  R.  150,  Judge  Washington,  said,  "We  take  the 
rule  to  be,  that  a  promise  to  pay  a  sum  of  money  on  a  consideration  executed,  if  it  was 
induced  by  the  request  of  the  defendant,  or  by  some  previous  duty ;  or  if  the  debt  be  con- 
tinuing at  the  time,  or  is  barred  by  a  rule  of  law,  or  provision  of  some  statute,  as  theact 
of  limitations,  bankruptcy,  or  the  like,  is  good  to  maintain  an  assumpsit." 
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in  this  case,  except  the  conscientious  obligation,  which  is  a  good  con- 
sideration. Tliere  is  not  any  difference  between  caees  of  insolvency 
and  bankruptcy.  BuUer^  J.,  mentioned  a  case  of  this  nature  before 
Lord  Hardwiekey  chancellor,  1  Atk.  255.(1)  £ule  discharged.  But 
see  Btat.  7  Geo.  IV.  c.  57,  s.  61,  Sheerman  v.  Thompsonj  11  A.  &  E. 
1027,  3  P.  &  D.  656  ;  FMpoU  v.  Aslett,  4  Tyr.  729,  stat.  1  &  2  Vict 
c.  110,  8  91. 

^  A  subsequent  promise  will  not  operate  so  as  to  revive  a  void  seen* 
rity.(o)  if  the  subsequent  promise  be  conditional,fp)  it  is  incum- 
bent on  the  plaintiff  to  show  the  condition  performed  :(2)  as,  if  a  bank- 
rupt, after  obtaining  his  certificate,  promise  to  pay  a  prior  debt  when 
he  is  able,  the  plaintiff  must  prove  the  ability  of  the  defendant  to  pay 
at  the  time  of  the  action  brought  on  the  subsequent  promise.(3) 

The  Agreement  must  he  UgdL — In  order  to  maintain  an  assumpsit, 
the  agreement  must  be  lesal ;  that  is,  Ist.  It  must  not  contravene  any 
rule  of  the  common  law,  we  express  provisions  of  any  statute,(j')  or  the 
general  policy  of  the  law.  The  two  essential  parts  in  every  parol 
agreement,  are  the  consideration  and  the  promise.    If  either  of  these 

(o)  Coekahoit  r.  Bmnetl^  2  T.  R.  763. 

{p)  Bedford  t.  Saunden,  2  H.  BL  116,  per  Chidd  &  Bmihj  Js.,  dissent.    Lord  Zoti^A- 
bcriugh^  G.  J. 

(g)  FtathenUm$  k  Eulekinff^f  3  Leon.  222;  Gro.  Eliz.  199. 


(1)  A.,  formerly  a  trader  in' Holland,  foiled  there,  upon  which  there  was  a  ceasio  bono^ 
rum.  He  came  to  England,  and  haring  procured  an  appointment  as  governor  of  a  set- 
tlement abroad,  belonging  to  the  African  Company,  applied  to  the  petitioner  to  be  his 
security  to  the  company,  and  advance  him  a  sum  of  money,  who  agreed  to  it,  provided 
A.  would  give  him  a  bond  comprising  the  remainder  of  an  old  debt,  due  before  the 
cetsw  bonorum^  as  well  as  the  further  sum  advanced,  which  was  done  accordingly.  A. 
becomes  a  bankrupt,  and  the  commissioners  doubting  whether  the  petitioner  ought  to 
be  admitted  a  creditor  for  the  whole  money,  he  made  an  application  to  the  chancellor, 
for  that  purpose ;  Lord  ffardwieke,  chancellor,  was  of  opinion,  that  he  was  entitled  to 
be  admitted  a  creditor  for  the  tehole  money  upon  his  bond.    Ex  parte  Burton^  1  Atk.  265. 

(2)  A  promise  by  defendant,  for  value  received,  to  pay,  if  and  when  defendant  shall 
collect  his  demands  against  a  third  person,  implies  that  he  will  use  due  dUigenee  to  do  so, 
and  no  request  is  necessary.     White  v.  Shelly  9  Pick.  16. 

(3)  And  where  an  insolvent  promised  to  pay  a  debt  from  which  he  had  been  dis- 
charged under  the  insolvent  law,  ^*  provided  he  could  pay  it  without  distressing  his 
family,"  the  promise  was  holden  to  be  conditional,  and  that  it  was  incumbent  on  plaintiff 
to  show  that  defendant  was  able  to  pay,  frc.    Seouton  v.  Eialord^  7  Johns.  Rep.  36. 

There  is  neither  a  legal  nor  moral  obligation  on  the  owner  of  land  to  pay  for  the  work 
And  labor  done  upon  it  by  one  who  has  entered  without  his  consent,  or  any  color  of 
right,  and  held  the  possession  against  him. 

Assumpsit  for  clearing  land  and  erecting  buildings  thereon  at  the  request  of  the  de- 
fendant, in  consideration  whereof  he  afterwards  promised  to  pay,  Ac.  Plaintiff  had 
illegally  entered  on  defendants  land,  and  made  valuable  improvements,  for  which 
defendant  subsequently  promised  to  pay  him.  Defendant,  however,  brought  an  action 
of  ejectment,  and  plaintiff  held  out  in  defence  of  the  possession  against  the  action.  It 
was  holden  that  the  promise  was  a  nudum  pactum^  the  consideration  being  wholly  past 
And  executed,  and  there  being  no  moral  or  equitable  duty  on  the  part  of  the  plaintiff  to 
pay  for  the  improvements.  '*  The  improvements  were  made  by  defendant  at  his  peril. 
To  consider  these  meritorious  would  be  to  eneonrage  depredations  on  private  property.'* 
Frear  ▼.  ffardenburgh^  5  Johns.  Rep.  272.  Vide  also  Boston  v.  Dodge^  1  Blackf.  19,  and 
Wdah  T.  WeUh,  6  Ohio,  427.  But  assumpsit  lies  on  a  promise  by  grantor  to  grantee  to 
refhnd  the  consideration  money  on  surrender  of  possession  to  a  claimant,  notwithstand- 
ing a  covenant  of  warranty.    Miller  v.  Watton^  4  Wend.  267. 
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be  illegal,  or  if  part  of  the  entire  consideration  be  illegal,fr)(l)  or  if  the 
promise  be  to  do  two  or  more  acts,  one  of  which  is  i]iegal,(8)  an  action 

cannot  be  maintained  for  a  breach  of  the  agreement.  Hence, 
[  *67  ]     where  the  conaideratian  was,  that  the  plaintiff  wonld  *procnre 

the  defendant  to  be  presented  and  instituted  to  a  chapel,(f) 
which  was  a  donative  in  the  king's  gift,  it  was  adjudged  illegal,  on  the 
ground  of  its  being  simony,  and  therefore  incapable  of  supporting  an 
assumpsit.  So  where  defendant,(i«)  an  under-sheriff,  having  seized  the 
goods  of  J.  S.  under  an  elegit,  sued  out  by  the  plaintiff,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendant,  would  sue  out 
another  writ  of  elegit,  and  authorize  some  person  to  receive  the  goods, 
promised  to  procure  the  goods  to  be  found  by  an  inquisition,  and  to  de- 
liver them  to  the  person  authorized ;  the  court  were  of  opinion  that  the 
promise  was  illegal :   1.  Because  the  seizing  the  goods  under  the  first 

(r)  Cro.  Jac.  103 ;  Iffdm  v.  MUUr,  11  Johns.  Bep.  296.] 

(«)  T.  Jones,  24. 

(t)  MackaUer  v.  Todderick,  Gro.  Gar.  337,  353,  361. 

(u)  Morrit  Y.  Chajmanf  T.  Jones,  24 ;  Garter,  223,  8.  C, 

(1)  The  test  whether  a  demand  connected  with  an  illegal  transaction  is  capable  of 
beiDg  enforced  at  law,  is  whether  the  plaintiff  requires  the  aid  of  the  illegal  transaction 
to  establish  his  case.  Swan  v.  Seoit^  11  S,  k  R.  164 ;  ScoU  y.  Duffy,  14  Penn.  State  R. 
26 ;  Tivay  t.  NicKoUty  2  G.  B.  601.  Where  a  contract  grows  immediatelj  out  of,  and  is 
connected  with  an  immoral  or  an  illegal  act,  a  court  of  justice  will  not  lend  its  aid  to 
enforce  it ;  and  if  the  contract  be  in  part  onlj  connected  with  the  illegal  transaction, 
and  growing  immediately  out  of  it,  though  it  be  in  fact  a  new  contract,  it  is  eqaally 
tainted  by  it.  But  if  the  promise  be  connected  with  the  illegal  act,  and  is  founded  on  a 
new  consideration,  it  is  not  tainted  by  the  act,  although  it  was  known  to  the  party  to 
whom  the  promise  was  made,  and  although  he  was  the  contrivei;  and  conductor  of  thi 
illegal  act  ToUr  y.  Amutrony,  4  Wash.  G.  G.  R.  299 ;  S.  G.  11  Wheat.  258.  Thus,  where 
A.  during  a  war  contrived  a  plan  for  importing  goods  on  his  own  account  from  the 
enemy's  country ;  and  goods  were  sent  to  B.  by  the  same  yessel,  and  A.,  at  the  request  of 
B.,  became  surety  for  the  payment  of  the  duties  on  B.'s  goods,  and  became  responsible 
for  the  expenses  on  a  prosecution  for  the  importation  of  the  goods,  and  was  compelled 
to  pay  them ;  it  was  held  that  A.  might  maintain  an  action  against  B.  on  his  promise  to 
refund  the  money.  lb.  Milne  t.  Hubtr,  3  M'Lean,  212;  Wrotm  y,  MUliTf  7  S.  AM. 
380 ;  Smith  v.  BarttoWj  2  Dougl.  66 ;  LeaviU  Y.  BUUchford^  6  Barb.  Sup.  Gt.  R.  9 ;  Hook 
T.  Orary^  6  Barb.  Sup.  R.  398.  Where  a  contract  is  qiade  about  a  matter  or  thing  which 
is  prohibited  and  made  unlawful  by  statute,  it  is  Toid,  though  the  statute  itself  does  not 
mention  it  shall  be  so,  but  only  inflicts  a  penalty  on  the  offender.  CundeU  y.  Dafnon,  4 
G.  B.  396 ;  Columbia  Bank  v.  Haldeman,  7  Watts  k  Serg.  236 ;  Bell  Y.  Quia,  2  Sandf.  Snp. 
G.  R.  146;  MiteheU  y.  Smithy  1  Binn.  118;  Jeritt  Y.  BarUetty  21  Verm.  184;  Bancroft  t. 
DumaSf  21  Verm.  456.  An  action  cannot  be  sustained  in  the  courts  of  a  state  on  an 
agreement  entered  into  in  violation  of  the  laws  of  the  United  States  or  of  the  law  of  the 
particular  state.  Malm  y.  Covlon^  4  Dall.  298;  Biddi»  y.  Jamet,  6  Binn.  321;  Seida^ 
bender  y.  Charlea^  4  Serg.  k  R.  169.  There  is  no  distinction  between  malo  prohibita  and 
mala  in  se  in  the  construction  of  contracts.  Cloumbia  Bank  y.  Ilaldemanj  I  Watts  k  Serg. 
235 ;  Eberman  y.  Reiizdy  lb.  181.  A  contract  founded  on  a  promise  to  obtain  sigpaatures  to 
a  petition  to  the  Governor  for  the  pardon  of  one  convicted  of  a  criminal  offence  is  void. 
ffaUfield  v.  Ouldon^  7  Watts,  152.  And  so  a  contract  to  procure  or  endeavor  to  procure 
the  passage  of  an  act  of  the  legislature  by  any  sinister  means,  or  by  using  personal 
influence  even  with  the  members,  is  void,  as  against  public  policy.  Clippmger  v.  Hej^ 
haughy  5  Watts  k  Serg.  315.  See  Hunt  v.  Teti,  8  Ala.  113.  A  promise  to  pay  a  wit- 
ness $1.50  for  her  attendance  as  a  witness,  which  was  to  be  reduced  one-half  if  the 
party  promising  did  not  succeed  in  the  cause,  is  against  sound  policy  aud  cannot  be 
enforced.  Bawkint  v.  Gilly  10  Ala.  206;  Archbold's  N.  P.  163,  3  Amer.  ed.,  note.  A 
contract  for  the  purchase  of  the  office  of  constable  is  void.  Oroton  v.  WaldborOy  2  Fair. 
306.  An  act  forbidden  by  the  constitution  of  the  United  States,  is  a  void  consideration. 
Craig  v.  Miwouriy  4  Peters,  431. 
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elegit  was  ill,  for  want  of  an  inquisition,  and  it  differed  from  KJi.fa,  so 
that  the  defendant  was  a  trespasser  ah  initio^  and  this  promise  was  to 
make  good  his  own  wrong :  2.  It  was  the  datj  of  the  sheriff  to  return 
the  jury,  who  ought  to  be  impartial :  but  this  promise  bound  him  con- 
trary to  the  duty  of  his  office ;  and  although  one  part  of  the  promise 
was  legal,  yet  that  depending  on  the  illegal  part  vitiated  the  whole.  So 
where  a  person  promised  to  indemnify  a  gaoler,  (a;)  if  he  would  permit 
a  prisoner  to  escape  out  of  execution  ;  it  was  adjudged,  that  an  action 
could  not  be  maintained  for  a  breach  of  the  promise ;  because  the  con- 
sideration, namely,  the  suffering  a  prisoner  in  execution  to  escape,  was 
against  law.(l)  So  where,  in  consideration  that  the  plaintiff  at  the  re- 
quest of  the  defendant  had  published  a  libel  against  a  third  person,  and 
had  consented  to  defend  an  action  brought  agamst  the  plaintiff  for  such 
publication,  the  defendant  promised  to  indemnify  the  plaintiff  against 
all  costs  and  expenses  incurred  thereby;  it  was  holden,(y^  that  the 
promise  and  the  consideration  were  both  illegal ;  and  that  if  that  ob- 
jection could  be  got  rid  of,  the  contract  would  still  be  void  for  mainten- 
ance* 

(z)  Martyn  ▼.  BHihman,  Yelv.  197.    See  also  Sherley  t.  Packer,  I  Roll.  R.  313,  to  the 
same  efTecL 

(y)  Shaekdl  t.  Rosier,  2  Bingh.  K.  G.  634. 


(1)  Where  a  master  directed  his  senrant  to  enter  a  certain  meadow,  which  he  said  be- 
longed to  him,  but  which  in  fact  belonged  to  another,  and  promised  to  save  the  servant 
harmless,  the  act  of  the  servant  in  obeying  the  command  was  holden  to  be  lawful,  and  a 
suflBcient  consideration  for  the  promise  of  indemnity.  Allaire  v.  Ouldatij  2  Johns.  Cas. 
52.     Coventry  y.  Barton,  17  Johns.  Rep.  142. 

A  promise  made  by  an  insolvent  or  a  third  person  to  a  creditor,  in  consideration,  that 
the  creditor  shaU  petition  for  the  insolvent's  discharge,  or  not  oppose  his  obtaining  it,  is 
contrary  to  the  policy  of  the  insolvent  laws,  fraudulent  and  void,  and  cannot  be  revived 
by  a  promise  made  subsequent  to  the  discharge  of  the  insolvent;  and  it  makes  no  differ- 
ence though  there  are  a  sufficient  number  of  petitioning  creditors  without  the  one  to  whom 
such  promise  is  made.  Payne  v.  Eden,  3  Gaines'  Rep.  213 ;  Waiie  v.  Harper,  2  Johns. 
Rep.  388 ;  Bruce  v.  Lee,  4  Id.  419 ;  Yeomans  v.  Chatterton,  9  Id.  295. 

The  recapture  of  a  vessel,  from  a  friendly  power,  is  a  hostile  act,  not  justified  by  the 
situation  of  the  nation  to  which  the  vessel  making  the  recaptnre  belongs,  in  relation  to 
that  Irom  the  possession  of  which  such  recaptured  vessel  was  taken ;  and  the  act  being 
nnlawful,  no  right  to  salvage  can  accrue,  and  an  action  cannot  be  maintained  for  it. 
Peek  V.  Randall,  1  Johns.  &p.  165 ;  Talbot  v.  Seaman,  1  Granch's  Rep.  28. 

A  sale  of  lands  out  of  the  possession  of  the  vendor,  and  held  by  an  adverse  title,  is  an 
illegal  consideration,  and  will  not  support  an  action.  Whitaker  v.  Cone,  2  Johns.  Gas. 
58 ',  Woadworth  v.  Jamet,  lb.  417.  And  if  the  vendor  employ  an  agent  to  sell  such  lands, 
agreeing  to  give  him  a  portion  of  the  proceeds,  no  action  will  lie  by  the  agent  to  recover 
his  proportion  of  the  monev  received,  on  account  of  such  sale  by  his  employer.  Boldiny 
V.  Pithiw^  2  Gaines'  Rep.  147. 

A  disseisee  of  land,  until  he  has  regained  seisin  and  possession  by  judgment  or  entry, 
has  no  soch  interest  in  the  land  as  will  give  him  an  interest  in  the  trees,  severed  and  sold 
during  the  disseisin,  and  of  course  has  no  such  interest  in  their  proceeds  as  will  enable 
him  to  bring  assumpsit  for  money  had  and  received.    Bigelow  v.  Jonet,  10  Pick.  161. 

Forbearance  to  bid  at  a  sale  on  execution,  is  an  unconscientious  consideration,  and 
against  public  policy.  Jone»  v.  CasweU^  2  Johns.  Gas.  29.  So  an  agreement  between 
two  persons,  that  they  will  not  bid  against  each  other  at  an  anction,  but  that  one  of 
these  shall  purchase  certain  articles  and  divide  them  with  the  other,  is  against  public 
policy  and  void.    Doolm  v.  Ward^  6  Johns.  Rep.  194;  Wilbur  v.  Howe,  8  Id.  444. 

So  if  A.  agree  to  give  B.  a  certain  sum,  on  condition  that  B.  will  forbear  to  offer  pro- 
posals to  the  post  master  general,  to  carry  the  mail  on  a  mail  route,  such  agreement  is 
against  public  policy,  and  no  action  can  be  maintained  on  it.    Gulick  v.  Ward,  5  Halst.  87. 
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By  Stat.  24  G.  11.  c.  40,  (passed  for  the  purpose  of  restrainbg  the 
retailing  distilled  spirituous  Hquors,  and  thereby  to  check  the  immoder- 
ate drinking  of  those  liquors  by  the  lower  class  of  the  commonity,) 
sect.  12,  it  is  enacted,  ^'that  no  person  shall  maintain  any  action  for 
any  debt  or  demand,  for  any  spirituous  liquors,  unless  such  debt  has 
been  bond  fide  contracted  at  one  time,  to  the  amount  of  209.  or  up- 
wards ;  nor  shall  any  item  in  any  account  for  distilled  spirituous  liquors 
be  allowed,  where  the  liquors  delivered  at  one  time,  and  mentioned  in 
such  item,  shall  not  amount  to  20<.  at  the  least,  without  fraud ;  and 
where  no  part  of  the  liquors  sold  or  delivered  shall  have  been  returned 
or  agreed  to  be  returned  directly  or  indirectly." 

In  assumpsit  for  goods  sold  and  delivered,  it  appeared  that  the 
defendant  had  run  up  a  score  for  groe,  beer,  and  herrings,  con- 
sumed by  him  at  a  public  house  Kept  by  the  plaintiff.  It  vib 
[  '*'58  ]  ^objected,  that  the  demand  for  the  grog  could  not  be  snstain- 
ed,  being  illegal  within  the  preceding  statute.  Thompson^  B., 
was  of  this  opinion,  observing,  however,  that  the  statute  was  confined 
to  spirituous  liquors.  The  plaintiff  recovered  for  the  residue  of  his 
demand.(2) 

In  an  action  for  use  and  occupation  of  part  of  a  house,  and  for  goods 
sold  and  delivered,(a)  it  appeared  that  the  plaintiff  was  a  liquor•me^ 
chant,  and  the  defendant  took  one  side  of  the  house  belonging  to  him, 
the  other  side  being  occupied  by  one  Eaton,  who  sold  liquors  on  the 
account  of  the  plaintiff.  The  defendant  kept  an  eating-house,  and  the 
liquors  consumed  by  the  customers  there,  were  had  from  Eaton  as  they 
were  wanted.  Many  of  the  items  in  the  bill  for  liquors  were  under  20«. 
It  was  objected,  that  the  plaintiff  could  not  recover  for  those  items ;  but 
Lord  Kenyan  thought  this  case  did  not  fall  within  the  mischiefs  in- 
tended to  be  remedied  by  this  statute,  the  intent  of  which  was  to  pro- 
hibit the  sale  of  such  small  quantities  to  the  cm^umer.  This  was  done 
for  the  purpose  of  preventing  the  pernicious  effects  of  dram-drinking, 
which  had  been  found  extremely  injurious  to  the  lower  orders  of  society. 
In  the  present  case,  the  liquors  were  not  sold  to  the  defendant  for  his 
own  consumption,  but  for  the  use  of  the  guests  resorting  to  his  house, 
in  the  way  of  his  trade,  and  therefore  not  within  the  statute.  But,  in 
a  later  case,  it  was  holden,  that  charges  for  spirits  under  20«.  supplied 
to  guests,  and  forming  a  part  of  a  tavern  bill,  cannot  be  recovered, 
although  the  defendant  was  not  present  at  the  entertainment ;  for  the 
statute  is  not  confined(()  to  sales  to  the  consumer  himself.  In  Proctors. 
Nicholson^  7  C.  &  P.  69,  Lord  AbingeVy  C.  B.,  expressed  an  opinion, 
that  this  enactment  did  not  apply  to  cases  where  spirits  are  supplied  by 
an  innkeeper  to  guests  who  are  lodging  in  the  house.  But  the  opinion 
expressed  by  Lord  Kenyan^  in  Jackson  v.  AUrilly  and  by  Lord  Abin- 
gevy  in  Proctor  v.  Nicholson^  on  the  construction  of  the  l^th  sec.  of  24 


(a)  Gilpin  Y,  Rendl$^  DeYonshire  Lent  Ass.  1S09,  MS.  See  Spencer  y.  Smithy  3  Campb. 
Bf  that  this  stat.  does  not  extend  to  a  security,  e.  g,  a  bill  of  exchange  given  in  payment 
of  small  quantities  of  spirituous  liquors,  per  Lord  Ellenhorough^  C.  J.  But  see  ScoU  t. 
Oillmorey  3  Taunt.  226,  and  cases  cited  tr^/ra. 

(a)  Jackson  v.  Attrilly  Peake's  N.  P.  C.  180.    But  see  Bumyeat  v.  Hutchnuonj  infra* 

(b)  Bumyeat  T.  Hutchvuon^  6  B.  &  A.  241. 
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'Geo.  II.  c.  40)  must  now  be  considered  as  oyerruled,  the  Coart  of 
Queen's  Bench  having  determined,  in  Hughes  v.  Bone^  1  Q.  B.  294, 
that  this  section  contains  an  unqualified  prohibition  of  the  sale  of  spi- 
rituous liquors  to  a  smaller  amount  than  20«.  at  a  time;  and  that  the 
price  of  spirits  sold  in  quantities  less  than  the  required  amount,  by  a 
spirit-merchant  to  a  publican,  to  be  consumed,  not  by  the  publican  him- 
self, but  by  his  customers,  cannot  be  recovered  in  an  action.  The  sta- 
tute is  not  confined  to  cases  of  a  sale  to  the  consumer  himself,  nor  to 
cases  where  the  spirits  have  been  sold  alone.  In  this  decision  the  au- 
thorities of  Chilpin  V.  Rendhyiz)  and  Bumyeat  v.  Hutehinson^ib)  were 
recognized. 

*  Where  acts  have  been  passed,  containing  regulations  as  to     [  *59  ] 
articles  which  are  the  subject  of  sale,  and  the  policy  of  the 
act  is  for  the  security  of  the  buyers,  and  to  protect  them  against  the 
frauds  of  the  seller,  it  has  been  holden,  that  the  seller  cannot  recover 
the  price* 

An  action  was  brought  to  recover  the  price  of  a  quantity  of  bricks 
Fold  by  the  plaintifi*,  a  brick-maker,(^)  to  the  defendant.  It  appeared 
that  the  bricks  had  been  selected  by  the  defendant,  but  upon  being 
measured  they  were  found  to  be  of  less  dimensions  than  the  stat.  17 
Geo.  III«  c.  42,  requires.  It  was  holden,  that  the  plaintiff  could  not 
recover ;  the  policy  of  the  statute  being  to  protect  the  purchaser  of  this 
article  against  the  fraud  of  the  seller.  K.  It  did  not  appear  that  the 
defendant  bought  the  bricks  knowing  them  to  be  under  size.  In  these 
cases,  although  a  penalty  be  imposed  in  the  same  clause  of  the  act 
which  requires  the  thing  to  be  done,  yet  the  remedy  of  the  public  is 
not  thereby  limited  to  a  proceeding  for  the  penalty,  but  the  clause  may 
be  used  as  a  defence(c2)  to  an  action.(l) 

A  promise  not  to  use  a  trade  in  a  particular  place  is  \esjBl.{e){2)  So  a 
contract  entered  into  by,  a  practising  attomey,(/)  that  he  would  relin- 
quish and  make  over  to  B.  and  G.,  two  other  attorneys,  his  business  as 
an  attorney,  as  far  as  respected  his  practice  in  the  profession  within 
London,  and  150  miles  from  thence,  and  all  his  business  as  agent  for 
any  attorney,  and  that  he  would  recommend  his  clients  and  permit  B. 
and  G.  to  use  his  name  in  the  business,  has  been  holden  valid.(3) 

(z)  See  note  («),  preceding  page.  {h)  See  note  (i),  preceding  page. 

(c)  Law  V.  ffodsoHj  11  Bast,  300;  S.  P.,  9  6.  ft  G.  192,  Little  v.  FooU,  Coal  Act. 
Fortier  v.  Taylor^  6  B.  &  Ad.  88V  ;  3  Nev.  &  M.  244 ;  Firkins  of  butter  not  legally  marked. 
7)/9an  y.  TTiomaSj  M'Clelland  &  Y.  119.  Hobbetts  of  Barley,  as  being  an  uncertain  mea- 
sure. Bat  see  5  Geo.  IV.  c.  Y4;  6  Geo.  IV.  c.  12 ;  4  &  5  Will.  IV.  c  49;  5  &  6  Will.  IV. 
c.  63.    See  also  Langton  v.  Hughes,  poet^  62. 

id)  5  B.  &  Ad.  900,  901.  (e)  Broad  T.  JoUyfe,  Cro.  Jac.  596. 

(/)  Bunn  v.  Ouy,  4  East,  190. 


(1)  As  to  contracts  with  associations,  of  which  splritaal  persons  are  members,  contrary 
to  Stat.  57  Geo.  III.  c.  99,  s.  3,  see  Hall  v.  Franklin^  3  M.  ft  W.  259;  stot.  1  ft  2  Vict.  c. 
10,  4  ft  5  Vict.  c.  14,  j9<Ml,  tit.  <<  Bills  of  Exchange." 

(2)  As  to  contracts  illegal  in  respect  of  being  in  restraint  of  trade,  see  poH^  tit.  "  Debt 
—Pleadings — Illegal  Consideration.'^  See  Addison  on  Contr.  99-102,  2nd  Am.  ed.,  and 
notes. 

(3)  Where  it  is  made  the  daty  of  a  person  in  a  pablic  trast  to  do  an  act,  and  he  exacts 
a  promise  from  the  person,  for  whose  benefit  it  is  to  be  done,  to  make  him  a  compensa- 
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A  contrftct(^)  in  restraint  of  marriage  generalljy  is  illegal,  as  being 
against  the  sound  policy  of  the  hiw. 

Of  Agreements  contrary  to  public  Policy. — ^The  defendant,  in  coiwi* 
deration  that  the  plaintiff,  who  was  master-joiner  in  one  of  his  Majes* 
t j's  dock-yards,  would  procure  himself  to  be  superannuated,  undertook, 
in  case  he,  defendant,  should  succeed  the  plaintiff  as  master-joiner,  to 

allow  him  the  extra  pay  from  the  yard-book8.(A)  This  agree- 
[  *60  ]      ment  having  been  made  without  the  ^knowledge  of  the  nayy- 

board  to  whom  the  appointment  belonged,  was  holden  void,  on 
the  ground  that  it  was  contrary  to  public  policy.  So  where  A.  through 
the  interest  of  B.  was  appointed  to  the  office  of  customer  of  Garli8le,(t) 
haying  previously  signed  an  agreement  that  his  name  was  made  use  of 
in  ^ru%tfor  J?.,  and  that  he  would  appoint  such  deputies  as  B.  should 
nominate,  and  would  empower  B.  to  receive  the  fees  of  the  office  to  his 
own  use,  this  agreement  was  holden  void ;  first,  as  being  against  the 
principles  of  the  common  law,  inasmuch  as  the  public  was  abused  and 
the  king  deceived ;  and,  secondly,  because  the  agreement  was  in  viola- 
tion of  the  statutes  (12  Ric.  II.  c.  2,  and  5  &;  6  Edw.  YI.  c.  16,X1) 
which  were  made  to  guard  against  evils  of  this  nature.  On  the  same 
ground  it  was  holden,  that  upon  an  agreement  for  the  sale  (by  the 
owner)  of  the  command  of  a  ship  in  the  service  of  the  East  India  Com- 
pany(A:)  made  without  the  knowledge  and  against  the  by-laws  of  the 
company,  an  action  could  not  be  mamtained.  A  pronuse  was  made  bj 
the  defendant,(Z)  a  friend  of  a  bankrupt,  when  he  was  on  his  last  ex- 
amination, that  m  consideration  that  the  assignees  and  commissionen 
would  forbear  to  examine  the  bankrupt  concerning  certain  sums  of 
money  with  which  he  was  charged,  he,  defendant,  would  pay  those 
sums ;  the  consideration  was  holden  void,  being  contrary  to  the  policy 

(g)  See  Hartley  v.  Rice,  10  East^  22,  poet^  tit.  "  Wager." 
(A)  Parsons  v.  Thompson,  1  H.  Bl.  322. 
(i)  Oarforth  v.  Fearon,  1  H.  Bl.  327. 

\k)  BUehford  and  another  y.  PreeUrn^  8  T.  R.  89.  See  StaekpoU  r.  Harlem  2  Will.  133, 
S.P. 

(I)  Nerot  y.  Wallace^  3  T.  R.  17. 

tion  after  the  service  is  performed ;  the  coQBideratton  is  illegal,  and  the  agreement  Toid. 
As  where  a  pilot  of  New  York,  whose  duty  it  is  by  statute  to  give  all  the  aid  and  assist- 
ance in  his  power,  to  any  vessel  appearing  in  distress  on  the  coast,  brought  an  action  to 
recover  500  dollars  agreed  to  be  paid  him  for  bringing  in  a  vessel  driven  on  shore ;  it 
was  holden  that  the  agreement  was  contrary  to  the  policy  of  the  statute,  and  that  the 
action  could  not  be  sustained.     Callagan  v.  Hallet,  1  Gaines'  Rep.  104. 

An  agreement  for  the  sale  of  tickets  in  a  lottery  not  authorized  by  the  legislature  of  the 
state  of  New  York,  although  instituted  under  theauthorityof  the  government  of  another 
state,  is  contrary  to  the  spirit  and  policy  of  the  act,  (sess.  6.  c.  12,  2  N.  R.  L.  187,)  and 
void.    Hunt  v.  Knickerbocker,  5  Johns.  Rep.  327. 

No  action  can  be  maintained  against  a  master  and  part  owner  of  a  ship  engaged  in  the 
slave  trade  by  his  partners,  nor  against  an  agent  who  is  party  to  the  original  illegal 
traffic,  and  has  the  proceeds  in  his  hands.  Fales  v.  Mayberry,  2  GkiUia.  560.  And  see 
Cambroso  v.  Maffett,  2  Wash.  0.  0.  R.  98.    See  ante,  note  O,)  page  56. 

(1)  This  statute  of  Edw  YI.  prohibits  the  sale  of  certam  offices,  which  are  specified 
in  the  second  section.  With  respect  to  offices  under  grovernment  not  mentioned  in  this 
statute,  it  has  been  decided,  that  they  cannot  be  sold.  But  there  are  some  offices  which 
may  be  the  object  of  sale,  if  the  sale  takes  place  under  the  authority  and  with  the  con- 
Bent  of  those  who  have  the  power  of  appointment,  as  commissions  in  the  army,  Ac.  Per 
K^onj  0.  J.,  and  Lawrence,  J.,  8  T.  R.  92,  94. 
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of  the  bankrupt  laws.(l)  The  assignees  cannot  legally  enter  into  any 
contract  with  a  particular  creditor,  that  on  a  certain  event  he  shall  re- 
ceive out  of  the  estate  the  full  amount  of  any  debt.(m)  It  is  the  duty 
of  the  assignees  to  make  an  equal  distribution  of  the  effects  among  the 
creditors,  in  proportion  to  all  the  debts  of  the  bankrupt.  An  agree- 
ment by  the  payee  of  a  bill  of  exchange  to  discharge  a  person  hable 
upon  it,(n)  in  consideration  that  the  latter  would  not  move  the  Court  of 
King's  Bench  against  him  (the  payee)  for  a  misdemeanor,  is  illegal. 

So  where,  a  petition  having  been  presented  to  the  House  of  Commons 
against  the  return  of  a  member  on  the  ground  of  bribery,  the  petitioner 
entered  into  an  agreement,  in  consideration  of  a  sum  of  money,  and 
upon  other  terms,  to  proceed  no  further  with  the  petition ;  it 
was  holden,(o)  that  this  agreement  waa  '^'illegal.  N.  In  this  [  *Q1  ] 
case  it  was  determined  that  the  written  agreement  was  admis- 
sible in  evidence,  for  the  purpose  of  insisting  on  the  illegality  of  the 
transaction,  without  being  stamped,  and  that  a  stamp  is  unnecessary 
where  the  instrument  shows  no  contract  in  law,  and  cannot  be  enforcea 
between  the  partie8.(2) 

A  number  of  bleachers(p)  in  the  county  of  Lancaster,  finding  that 
losses  to  a  considerable  amount  had  been  incurred  by  them  from  their 
not  being  entitled  to  retain  goods  put  into  their  hands  for  a  general 
balance,  came  to  an  agreement  that  they  would  not  receive  the  goods 
of  any  person,  who  would  not  consent  that  they  should  be  retained  for 
a  general  balance  that  might  happen  to  be  due  them.  This  agreement 
came  to  the  knowledge  of  J.  S.,  who  afterwards  sent  a  quantity  of 

foods  to  A.,  one  of  these  bleachers,  for  the  purpose  of  being  bleached. 
.  S.  became  a  bankrupt.  The  assignees  demanded  the  goods,  but  the 
bleacher  insisted  that  he  had  a  lien  on  the  goods  for  what  remained  due 
to  him  for  his  work  and  labour  upon  other  works  delivered  to  the  bankrupt 
before  the  bankruptcy.  It  was  contended,  6n  the  part  of  the  assignees, 
that  the  object  of  the  agreement  was  to  create  a  lien  in  cases  where 


(m)  Slainea  t.  WamwriglU^  6  Bingh.  N.  0.  174. 

i 
296. 


(ft)  Pool  T.  Bcntfidd^  1  Gampb.  65. 

(0)  Coppock  y.  Bowety  4  M.  A  W.  361,  recognized  in  WiUiarM  y.  Oerry,  10  M.  k  W. 
6. 

{p)  Kirkman  y.  8hawero§9, 6  T.  R.  14. 

(1)  An  agreement  to  indemnify  an  officer  for  a  breach  of  official  duty  is  illegal,  and 
cannot  he  enforced :  As  where  a  deputy  sheriff  had  it  in  his  power  to  arrest  a  debtor,  in 
execution,  bat  did  not,  in  consequence  of  a  third  person  promising  to  indemnify  him  if 
he  would  not,  it  was  holden  that  no  action  could  be  maintained  on  the  promise.  Denny 
y.  Lincoln^  5  Mass.  Rep.  385.  So  where  an  officer  discharged  a  debtor  from  execution, 
on  the  promise  of  a  third  person  to  re-deliyer  him  or  indemnify  the  officer ;  it  was  holden 
that  this  was  a  yoluntaiy  escape,  and  that  the  officer  could  not  maintain  an  action  on 
the  promise  of  indemnity.  It  might  have  been  otherwise  if  this  promise  had  been  abso- 
lute, to  pay  the  debt,  and  not  in  this  alternative.  Wheeler  v.  BcaUy,  13  Johns.  Rep.  366. 
But  a  promise  to  indemnify  a  sheriff  for  a  voluntary  escape  already  made,  is  good.  Doty 
y.  WiUan,  14  Johns.  Rep.  378  ;  Hodedm  y.  Wilkine^  7  Greenl.  R.  115. 

(2)  In  KeabU  v.  Payne,  8  A.  &  E.  555,  in  assumpsit  for  goods  sold  and  delivered,  the 
plaintiff's  case  was,  that  defendant  received  them  of  M.  who  had  obtained  them  from  the 
plaintiff,  the  owner,  by  pretending  to  purchase  and  pay  for  them  by  a  cheque  drawn  on 
a  party,  who,  as  M.  knew,  would  dishonor  the  cheque ;  it  was  holden,  that  in  support  of 
this  case  the  cheque  was  admissible  in  evidence,  though  not  duly  stamped. 
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none  existed  before,  and  though  an  indiyidnal  might  impose  such  terms 
on  his  customers,  yet  it  was  not  competent  to  a  class  of  men  to  do  it ; 
and  that  it  was  against  public  policy  fo^  .permit  combinations  of  this  sort 
to  arail.  But  the  court  were  of  opinion,  that  as  the  convenience  of 
commerce  and  natural  justice  were  on  the  side  of  liens,  this  agreement 
was  l^gal,  its  object  being  merely  to  enforce  that  which  the  law  con- 
sidered as  equitable ;  more  especially  as  it  was  made  by  persons  who  had 
an  option  either  to  work  for  this  or  that  person  as  they  chose. 

A  contract(0)  for  the  sale  of  goods,  to  be  delivered  at  a  future  day,  is 
not  invalidated  by  the  circumstance,  that,  at  the  time  of  the  contract, 
the  vendor  neither  has  the  goods  in  his  possession,  nor  has  entered  mUi 
any  contract  to  buy  them,  nor  has  any  reasonable  expectation  of 
becoming  possessed  of  them  by  the  time  appointed  for  delivering  them, 
otherwise  than  by  purchasing  them  after  making  the  contract ;  for  such 
a  contract  does  not  amount  to  a  wager,  inasmuch  as  both  the 
[  *62  ]  contracting  parties  are  not  cognizant  '''of  the  fact  that  the 
goods  are  not  in  the  vendor's  possession;  and  even  if  it  were 
a  wager,  it  is  not  illegal,  because  it  has  no  necessary  tendency  to  injore 
third  parties. 

2ndly.  The  agreement  must  not  be  contaminated  with,  or  arise  out  of, 
an  illegal  transaction.  Hence,  where  an  agreement  was  made  between 
two  parties, (r)  subjects  of  this  country,  for  the  sale  and  delivery  of  goods 
in  Guernsey,  for  the  purpose  of  being  smuggled  into  England ;  it  was 
holden  that  the  vendor  could  not  maintain  an  action  for  the  value  of  the 
goods.  And  in  a  subsequent  case  it  was  decided,(«)  that  the  circnm- 
stance  of  the  vendor  being  an  inhabitant  of  Guernsey  would  not  vary 
the  case,  for  he  was  still  a  subject  of  this  country.(l)  So  where  the 
vendor  was  concerned  in  giving  assistance  to  the  vendee  to  smuggle 
the  goods,  by  packing  them  in  the  manner  most  suitable  for,  and  with 
the  intent  to  aid  that  purpose,  although  the  vendor  was  a  foreigner, 
resident  abroad,  and  the  sale  and  delivery  of  the  goods  were  completed 
abroad,  it  was  holden,(<)  that  the  vendor  could  not  resort  to  the  laws  of 
this  country  to  give  effect  to  his  agreement.  But  the  mere  knowledge 
of  the  vendor(t^)  that  the  goods  were  purchased  for  the  purpose  of  being 
smuggled,  is  not  sufficient  to  prevent  his  recovering  in  an  action  for  the 
price  of  the  goods,  if  the  vendor  was  a  foreigner  resident  abroad,  and 
the  sale  and  delivery  were  completed  abroad.  So  a  person  who  sells 
goods,  knowing  that  the  purchaser  intends  to  applv  them  in  an  illegal 
trade,  is  nevertheless  entitled  to  recover  the  price,  if  he  yields  no  other 
aid  to  the  illegal  transaction  than  selling  the  goods,  and  obtaining  per- 

(q)  Eibblewhite  v.  JlfMoriMj  5  M.  &  "W.  462,  cited  in  Mortimer  v.  M^Cedlan,  6  Jf.  &  W.76; 
7  M.  A;  W.  20,  in  error  in  Exch.  Oh. ;  9  M.  &  W.  636,  po9t,  63. 

[r)  Biggt  y.  Lawrence,  3  T.  R.  454.  («)  Cluffot  v.  Penaluna,  4  T.  R.  467. 

Reed  and  another ^  5  T.  R.  699,  cited  by  Kenyon,  G.  J.,  Vandyek  t.  ffewiUj 


(r)  Bigge  y.  Lt 
(t)  Waymell  t. 
1  East's  R.  98. 


(«)  Holman  v.  JohnMon^  Cowp.  341. 


(1)  <<  A  man  may  be  born  out  of  the  realm,  ou.  of  England,  as  in  Ireland,  Jersey,  aod 
Guernsey,  ^c,  and  yet  as  he  is  not  bom  out  of  the  legiance  of  the  king,  he  is  not  an  alien." 
1  Inst.  129,  b.  The  island  of  Jersey  is  not  considered  as  part  of  the  United  Kingdom 
within  etat.  7  Jt  8  Geo.  IV.  c.  29, 8.  76.    lUx  t.  Protcety  1  Moody,  C.  C.  349. 


imts  for  their  deliyery  to  the  agent  of  the  piircha8er.(a;)  Bat  where  the 
plaintiiF,  a  druggist,  after  the  42  Geo.  III.  c.  88,  but  before  the  51  Geo. 
III.  c  87,  sold  and  delivered  drugs  to  the  defendant,  a  brewer,  knowing 
that  they  were  to  be  U9ed  in  the  brewery  ;  it.  was  hol(len,(^^  that  he  could 
not  recover  the  price  of  them.  Where  a  contract,  which  a  plaintiff 
seeks  to  enforce,  is  expressly,  or  by  implication,  forbidden  by  the  ^atute 
or  the  common  law,  no  court  will  lend  its  assistance  to  give  it 
"^effect ;  but  where  the  consideration  and  the  matter  to  be  [  "^63  ] 
performed  are  both  legal,  a  plaintiff  is  not  precluded  from 
recovering  by  an  infringement  of  the  law,(2)  not  contemplated  by  the 
contract,  m  the  performance  of  something  to  be  done  on  his  part.(l) 
And  where  an  action  was  brought  for  the  price  of  stock  sold  and  trans- 
ferred by  the  plaintiff  to  the  defendant,  and  the  defendant  pleaded  that 
the  stock,  &c.,  was  transferred  by  virtue  of  an  agreement  with  the 
plaintiff  for  the  transfer  of  the  same,  and  that  at  the  ^ime  of  the  agree- 
ment for  the  sale,  the  plaintiff  was  not  actually  possessed  of  or  entitled 
to  the  stock,  &c.,  and  that  therefore  the  contract  was  void.  The  Ex- 
chequer Chamber,  upholding  the  decision  of  the  court  below,  decided 
that  the  plea  was  no  answer  to  the  action,  for  that  the  executed  con- 
sideration declared  on  being  legal,  though  the  transaction  in  its  incep- 
tion might  have  been  illegal,  the  plaintiff  was  entitled  to  recover.(a) 

If  an  oflScer  permit  a  prisoner  to  go  at  large,(6)  in  consequence  of 
which  he  (the  officer)  is  obliged  to  pay  the  creditor,  the  officer  cannot 
maintain  an  action  for  money  paid  against  the  debtor ;  for  he  cannot 
raise  a  cause  of  action  by  the  payment  of  money  for  another  on  account 
of  his  own  breach  of  duty .(2) 

{x)  Bbdfftan  r.  Temple,  5  Taunt.  181.  See  also  Johnson  T.  Hudstm^  11  East,  180;  Btnt^ 
UyY.Biffw>ld^bh.kA^^^b\  ^roim  y.  Z^uitcan,  10  B.  &G.  93;  WetheTeU^,Jone$,2.h.k 
Ad.  221. 

(y)  Langtim  v.  Hughet^  1  M.  &  S.  593,  cited  by  Tindal,  0.  J.,  in  DeBegnU  v.  Armutead^ 
10  Bingfa.  110,  and  Lord  CoUmham^G.,  in  Ewvngy.  OebtUdiaUm^  2  M.  A  Cr.  86  \  which  were 
eases  of  unlicenBed  theatres.    See  also  Levy  y.  Yatea^  8  A.  A  B.  1 29. 

{z)  Per  Lord  Tenterden,  C.  J.,  deliyering  judgment  in  WetheriU  v,  JoneSf  3  B.  A  Ad. 
225,  6. 

(a)  JfCaUan  y.  Mortimer,  9  M.  &  W.  639.  (b)  Pitcher  y.BaUeg,  8  East,  171. 

(1)  As  soon  as  war  is  commenced,  all  trading,  negotiation,  commnnication  or  inter- 
eonrse  between  the  citizens  of  this  country  and  the  enemy,  without  the  direct  permission 
of  goyemment,  is  unlawful :  Therefore  no  yalid  contract  can  exist,  nor  any  promise 
arise  by  implication  of  law,  from  any  transactions  with  an  enemy :  And  if,  after  war  has 
ceased  an  action  is  brought  against  a  citizen  here,  upon  any  contract  arising  out  of 
such  illicit  intercourse,  the  defendant  may  set  up  the  illegality  of  the  transaction  as  a 
defence. 

And  by  the  effect  of  the  same  principle,  a  commercial  partnership  existing  between  a 
citizen  of  this  country  and  that  of  another,  is  dissolyed  by  the  breaking  out  of  war 
between  the  two  countries.  Griatoold  y.  Waddington,  16  Johns.  Rep.  438.  So,  also,  one 
citizen  of  the  U.  S.  has  no  right  to  purchase  of,  or  sell  to  another,  a  license  or  pass  from 
the  public  enemy  to  be  used  on  board  a  merchant  yessel  of  this  country.  Patton  y. 
HiehoUon,  3  Wheat.  Rep.  204.  See  also  as  to  the  general  effect  of  war  upon  commercial 
intercourse  with  the  enemy,  the  cases  collected  in  Wheat  Dig.  Dec.,  title  Prize,  VIL 
Wheat  IntLaw,  381,  6th  ed.,  1855. 

(2)  But  where  an  officer  discharged  a  prisoner,  arrested  on  meme  proeete^  on  payment  of 
the  sum  sworn  to  and  costs,  and  was  afterwards  obliged  to  pay  the  residue  of  the  debt,  it 
was  holden  by  BuUer,  J.,  that  as  the  officer  had  not  been  guilty  of  any  improper  conduct, 
and  as  he  was  by  law  compellable  to  pay  the  whoU  debt,  he  was  entitled  to  recoyer 
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Of  Fraudulent  Agreements. — Srdlj.  The  agreement  must  be  fair 
and  honest,  and  not  entered  into  for  a  fraudulent  purpose;  for  fraudu- 
lent contracts  are  considered  in  the  same  light  as  illegal  contracts,  and 
consequently  an  action  cannot  be  maintained  for  the  breach  of  them. 
The  defendants,(c)  bein^  indebted  to  the  plaintifis  and  other  creditors, 
and  being  insolvent,  assigned  all  their  effects  in  trust  to  pay  lit.  in  the 
pound  to  their  creditors,  to  which  all  the  creditors  consented^  and  signed 
the  deed  of  trust,  except  the  plaintiffs,  who  refused  to  sign  and  to  take 
anj  composition,  unless  the  defendants  would  give  them  a  note  for  the 
remaining  9s.  in  the  pound ;  the  defendants  accordingly  gave  a  note  to 
that  amount,  whereupon  the  plaintiffs  signed  the  deed.  It  appeared, 
that  if  the  plaintiffs  had  not  signed,  the  rest  of  the  creditors  would 
not  have  signed  the  deed.  An  action  having  been  brought  on 
[  *64  ]  the  note,  a  *verdict  was  found  for  the  defendants :  on  an  appli- 
cation made  to  the  court  for  a  new  trial,  it  was  refused ;  Lord 
Kenyan,  C.  J.,  observing  that  the  foundation  of  his  opinion  was,  that  the 
temptation  to  give  this  note  was  a  fraud  on  the  creditors  who  were  parties 
to  the  contract,  on  which  their  debts  were  to  be  cancelled  in  considera- 
tion of  receiving  a  composition.  The  note  preceded  the  execution  of  the 
deed ;  all  the  creditors  being  assembled  for  the  purpose  of  arrannng  the 
defendant's  affairs,  they  all  undertook  and  mutually  contracted  with  each 
other,  that  the  defendants  should  be  discharged  from  their  debts  after 
the  execution  of  the  deed.  Then  the  plaintiffs,  in  fraud  of  that  engage- 
ment, entered  into  a  contract  with  the  defendants,  which  prevented  their 
being  put  into  that  situation  which  was  the  inducement  to  the  other 
creditors  to  si^  the  deed  and  to  relinquish  a  part  of  their  demandfi. 
The  same  principle  was  established  in  Jackson  v.  LomaSy  4  T.  R.  166. 
See  also  Smith  v.  Ouff^  6  M.  &  S.  160,  and  fost^  ^^  Money  had  and 
received,"  6.  So  where  A.  having  given  B.  a  sum  of  money  for  goods 
in  advancement  of  C.,((2)  a  secret  agreement  between  B.  and  C,  that  C. 
should  pay  B.  a  further  sum  for  the  goods,  was  holden  to  be  void,  on  the 
ground  that  it  was  a  fraud  upon  A.  So  where  it  was  agreed  between 
the  vendors  and  vendee  of  goods,  that  the  vendee  should  pay  10s.  per 
ton  beyond  the  market  price,  which  sum  was  to  be  applied  in  liquidation 
of  an  old  debt  due  to  one  of  the  vendors,  and  the  payment  of  the  goods 
was  guaranteed  by  a  third  person,  to  whom  the  oargain  between  the 
parties  was  not  communicated,  it  was  holden(6)  that  this  was  a  fraud, 
and  rendered  the  guaranty  void.  So  where  a  trust  deed  was  proposed 
to  the  creditors  of  an  insolvent,(/)  whereby  they  all  engaged  to  accept 
payment  of  their  debts  by  six  instalments,  the  second,  third,  and  fourth 
of  which  were  to  be  guaranteed  by  collateral  security,  and  the  fifth  and 

(e)  CoekahoH  t.  Bennett^  2  T.  R.  763,  recognized  by  Lord  EUenhorough  in  Stemman  r. 
Ma(^ut,  1 1  East,  394.    See  Middleton  v.  Lord  Oruhw^  1  P.  Wms.  768. 

(d)  Jackson  y.  Duckaire^  3  T.  R.  651.  (e)  Pidcoek  y.  Biahopj  3  B.  &  G.  605. 

(/)  Leicester  v.  Roae^  4  East,  372,  recognized  by  Lord  JBldon,  C,  in  Exp.  Sadler  and 
another  J  15  Yes.  52  ;  and  by  Park,  J.  in  WelU  t.  Oirling,  1  Brod.  k  Bingh.  453  ,-  Knighi 
V.  Hunt^  5  Bingh.  432  ,*  CulUngworth  v.  Lloyd^  2  Bearan,  391. 


against  the  defendant  for  so  much  money  paid  to  his  use.     Cordron  t.  Lord  MauaraUi 
Peake's  N.  P.  G.  143. 
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Bixtli  were  to  remain  on  the  single  securitj  of  the  insolvent ;  several 
of  the  creditors  refused  to  sign,  unless  the  plaintiffs  did :  in  order  to 
induce  the  plaintiffs  to  sign  the  deed,  the  defendant,  at  the  instance  of 
the  insolvent,  agreed  that  he  (the  defendant)  would  procure  the  plaintiffs 
a  collateral  security  for  the  fifth  and  sixth  instalments  within  a  given 
time,  whereupon  tne  plaintiffs  signed  the  trust  deed,  and  the  other 
creditors  who  had  before  refused,  signed  also,  but  without  any  hnovh 
kdge  of  the  agreement  between  the  plaintiffs  and  defendant :  an  action 
having  been  brought  for  the  non-performance  of  this  agreement,  it  was 
holden  to  be  a  void  agreement,  on  the  ground  that  it  was  a  fraud  against 
the  other  creditors :  and  although,  in  this  case,  the  stipulation  by  the 
plaintiffs  was  for  a  further  security,  and  not  for  more  money,  there  was 
not  any  difference  in  substance,  wnether  a  creditor  stipulated 
for  that,  which  he  thought  would  produce  *him  money  more  [*  66  ] 
certainly,  or' for  a  larger  sum  than  he  had  agreed  to  take  in 
common  with  the  other  creditors ;  that  it  was  equally  a  fraud  upon  the 
other  creditors  to  stipulate  for  either.  So  where  the  plaintiff,  before 
signing  a  composition  deed,  by  which  the  creditors  of  the  defendant 
agreed  to  take  the  defendant's  bills  at  long  dates,  for  their  respective 
debts,*stipulated,  without  their  knowledge,  for  a  bill  of  exchange,  to  be 
indorsed  to  him  by  the  defendant  for  a  further  sum,  it  was  holden(^) 
that  the  whole  agreement  between  the  plaintiff  and  the  defendant  was 
void,  as  being  fraudulent  upon  the  other  creditors,  and  the  plaintiff 
could  not  recover  upon  the  defendant's  bills  for  the  amount  of  the  com- 
position money,  although  he  had  received  nothing  on  the  bill  indorsed 
to  him  by  the  defendant. 

The  creditors  of  a  bankrupt  entered  into  a  deed  of  composition  to 
receive  eight  shillings  in  the  pound  in  full  discharge  of  their  debts,  and 
agreed  to  release  everything  beyond  that,  and  give  up  all  securities  to 
the  bankrupt,  and  join  in  a  petition  to  the  cjiancellor,  to  supersede  the 
.commission ;  one  of  the  creditors,  havins  two  distinct  debts  due  from 
the  bankrupt,  for  one  of  which  he  held  bills  to  the  full  amount,  received 
his  dividend  of  eight  shillings  in  the  pound  on  both  debts,  and  then  re- 
ceived the  full  value  of  some  of  the  bills ;  it  was  holden,(A)  that  the 
bankrupt  was  entitled  to  sue  for  the  money  so  obtained  on  tne  bills  in 
an  action  for  money  had  and  received.  The  principle  of  the  foregoing 
case  was,  that  if  the  creditor  had  been  suffered  to  retain  in  his  posses- 
sion the  money  which  he  had  raised  on  the  bills  given  by  the  bankrupt, 
he  would  have  got  more  than  eight  shillings  in  the  pound  out  of  the 
bankrupt's  effects  by  the  amount  of  those  bills  which,  under  the  agree- 
ment, the  creditor  was  to  restore  and  to  give  up  to  the  bankrupt.  But 
where  the  creditors  of  an  insolvent  agreed,  by  an  instrument,  (not  un- 
der seal,)  that  they  would  accept  in  full  satisfaction  of  their  debts 
twelve  shillings  in  the  pound,  payable  by  instalments,  and  would  re- 
lease him  from  all  demands ;  and  one  of  the  creditors,  who  signed  for 
the  whole  amount  of  his  debt,  held  at  the  time,  as  a  security  for  part, 
a  bill  of  Exchange  drawn  by  the  debtor  and  accepted  by  a  third  person; 

{g)  Eowden  V.  Haigh^  3  P.  k  D.  661;  11  A.  &  E.  1033.     See  Bradthaw  v.  BradshaWj 
9  M.  A  W.  29. 

(A)  Stock  V.  Mdvmn,  1  B.  4  P.  286. 
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the  money  due  on  his  hill  haying  afterwards  been  paid  by  the  acceptor, 
it  was  holden9(t)  that  the  creditor  might  retain  it,  the  a^eement  of 
composition  not  containing  any  express  stipulation  for  giving  up  seca- 
rities,  nor  anything  whence  such  a  stipulation  could  be  implied,  and  the 
effect  of  it  not  being  to  extinguish  the  original  debt.  Where,  howeymr, 
the  debt  is  actually  released  by  the  composition  deed,  the  creditor  has 
not  any  right  to  hold  any  collateral  security  which  may  have  been  de- 
posited with  him ;  neither  can  he  make  the  giving  up  such 
[  *66  ]  security  a  consideration  *for  a  promise  by  the  debtor  to  pay 
the  residue  of  the  debt,  beyond  the  amount  of  the  composi- 
tion received  under  the  deed*(A;)  Where  defendant  entered  into  a  com- 
position to  pay  his  creditors  6«.  8  J.  in  the  pound,  upon  condition  of  be- 
ing released,  and  nearly  two  yeara  afterwarck  gave  one  of  the  creditors, 
who  had  agreed  to  sign  the  composition,  a  bond  for  the  residue  of  her 
debt,  she  not  having  received  the  amount  of  her  composition,  although 
divers  creditors  had  signed  the  deed,  received  their  composition,  and 
released  the  defendant ;  it  was  holden,(Z)  that  the  bond  was  good :  as 
it  was  not  given  or  agreed  to  be  given  at  the  time  of  the  composition, 
it  was  not  a  fraud  on  the  other  creditors. 

To  assumpsit  for  the  non-performance  of  a  written  agreement  to  take 
a  furnished  house,  the  defendant  pleaded  that  the  plaintiff  caused  and 
procured  the  defendant  to  enter  into  the  agreement  by  means  of  fraud, 
covin,  and  misrepresentation  of  the  plaintiff,  and  others  in  collusion  with 
him :  on  which  issue  was  joined.  It  appeared  at  the  trial,  that  the 
plaintiff  had  employed  an  a^ent  to  let  the  house  in  question,  and  the 
defendant,  beins  in  treaty  with  the  agent  for  taking  it,  asked  him  "  If 
there  was  any  objection  to  the  house  i  to  which  he  answered  that  there 
was  not:  the  defendant  signed  the  agreement,  but  afterwards  discover- 
ed that  the  adjoining  house  was  a  brothel,  and  on  that  ground  declined 
to  fulfil  the  contract.  It  was  holden,(m)  that  it  was  not  sujfficient  to 
support  the  plea,  that  the  representation  turned  out  to  be  untrue,  bat 
that  for  that  purpose  it  ought  to  have  been  proved  to  have  been  fraudu- 
lently made ;  that  as  the  representation  was  not  embodied  in  the  con- 
tract, the  contract  could  not  be  affected  by  it  unless  it  were  a  fraudulent 
representation;  and  that  the  knowledge  of  the  plaintiff  of  the  existence 
of  the  nuisance,  and  the  representation  of  the  agent  that  it  did  not  ex- 
ist, were  not  enough  to  constitute  fraud,  so  as  to  support  the  plea.(l) 


(t)  Thomat  v.  Courtnay^  1  B.  &  A.  1,  recognized  in  NickoU  y.  NbrriSy  3  B.  ft  Ad.  42,  n. 
*)  Cotoper  V.  Oreeriy  7  M.  &  W.  633.  (I)  Took  v.  Tuck^  4  Bingh.  224. 

m)  Comfoot  T.  Fowke,  6  M.  ft  W.  368.    Lord  Ahingery  C.  B.,  diss. 


i 


(1)  In  FuUer  y.  Wilton^  3  Q.  B.  58,  (which  was  an  action  on  the  case  for  deceit,)  Lord 

Denmany  0.  J.,  delivering  the  judgment  of  the  court  said,  **  We  adopt  the  proposition  of 

L.  G.  B.  Ahmgety  (in  Comfoot  v.  Fovskty)  namely,  that  whether  there  was  moral  fraud  or  not, 

if  the  purchaser  was  actually  deceived  in  his  bargain,  the  law  will  relieve  him  from  it. 

We  think  the  principal  and  his  agent  are  for  this  purpose  completely  identified ,'  and  that 

the  question  is  not,  what  was  passing  in  the  mind  of  either,  but  whether  the  purchaser 

was  in  fact  deceived  by  them  or  either  of  them.''    The  judgment  in  FuUer  v.  "WiUon  was 

reversed,  on  error,  in  the  Exchequer  Chamber;  where  the  facts  of  the  case  being  stated 

in  a  special  verdict,  the  court  decided  that  it  did  not  appear  that  the  defendant  had  been 

guilty  of  any  actual  fraudulent  representation  or  concealment,  or  had  authorized  any : 

that  if  her  agent  had  been  guilty  of  fraudulent  representation  or  concealment,  the  de- 
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Immoral  Agreements. — ItUj.  If  the  agreement  "'be  of 
such  a  nature,  that  the  carrying  it  into  effect,  and  enforcing  [  *Q1  ] 
it,  will  give  a  sanction  and  encouragement  to  immorality,  an 
action  cannot  be  maintained  for  the  violation  of  it.  TUs  position  is 
founded  on  the  maxim,  ez  turpi  causd  nan  oritur  (xetio,  or,  m  the  ele* 
gant  paraphrase  of  Lord  Mansfieldj  justice  must  be  drawn  from  pure 
fountains. 

In  an  action  for  use  and  occupation  of  a  lodging^(n)  where  it  appear- 
ed that  the  lodging  was  let  to  the  defendant  for  the  purposes  of  prosti- 
tution, and  with  a  knowledge  on  the  part  of  the  plaintiff  of  that  fact,  it 
was  holden  that  the  action  was  not  mamtainable.fo)  So  where  an  action 
was  brought  against  the  defendant  for  board  ana  lodging,(|>)  and  it  ap- 
peared in  evidence,  that  the  defendant  was  a  lady  of  easy  virtue,  that 
she  had  boarded  and  lodged  with  the  plaintiff,  who  had  kept  a  house  of 
bad  fame,  and  who,  besides  what  she  received  for  the  board  and  lodg- 
ing of  the  unfortunate  women  in  her  house,  partook  of  the  profits  of 
their  prostitution ;  Lord  KenyaUy  G.  J.,  was  of  opinion,  that  such  a 
demand  could  not  be  heard  in  a  court  of  justice.  On  the  same  princi- 
ple it  was  holden,  that  an  assumpsit  would  not  lie  to  recover  the  value  of 
prints  of  an  immoral  or  libellous  tendency,  which  had  been  sold  and  de- 
livered by  the  plaintiff  to  the  defendant.(a^  But  in  an  action  to  re- 
cover the  amount  of  a  bill  delivered  for  washine  done  by  the  wife  of  the 
plaintiff,(r)  where  it  appeared  in  evidence,  that  uie  defendant  was  a  pros- 
titute, and  that  the  articles  washed  consisted  principally  of  expensive- 
dresses,  in  which  the  defendant  appeared  at  public  places,  and  of  gen- 
tlemen's nightcaps,  which  were  worn  by  the  persons  who  slept  with  the 
defendant ;  with  all  which  circumstances  the  plaintiff  was  acquainted  } 
it  was  holden,  that  the  use  to  which  the  defendant  applied  the  linen 
could  not  affect  the  contract,  and  that  the  plaintiff  was  entitled  to  recover. 
The  same  doctrine  was  laid  down  by  Lord  EUenborough^  in  Bowry  v.. 
Bennet,  1  Campb.  848,  where  an  action  was  brought  against  a  prosti- 
tute to  recover  the  value  of  some  clothes  which  had  been  furnished  by 
the  plaintiff.  The  C.  J.  said,  that  the  mere  circumstance  of  the  de- 
fendant being  a  prostitute,  within  the  knowledge  of  the  plaintiff,  wouldi 
not  render  the  contract  illegal.  In  order  to  defeat  the  action,  it  must 
be  shown  that  the  plaintiff  expected  to  be  paid  out  of  the 

Erofits  of  the  defendant's  ^prostitution,  and  that  he  had  sold    [  "^6%  2 
er  the  clothes  in  order  to  carry  it  on.(l)    A  similar  dis- 

(n)  CrupT.  ChurehiUj  0.  B.  B.  34  Geo.  III.    Per  JSyre^  0.  J. 

(0)  Oirardy  y.  Michardtan,  1  Esp.  N.  P.  G.  IS,  S.  P.  per  Kenyon^  0.  J. 

(p)  Howard  y.  ffodges,  Middx.  Sittings,  B.  B.,  before  Lord  JTenyon,  C.  J.|  2  Dec.  1796; 
Jennings  y.  Tkrogmorton^  R.  k  Mo.  X.  P.  0.  251,  Abbott^  G.  J. 
(q)  Per  Lawrence,  J. ,  4  Esp,  N.  P.  G.  97. 
(r)  Lloyd  y.  Johnson,  I  Bob.  &  Pull.  340. 

fendftnt  would  haye  been  liable ;  bat  that  no  each  misfeasance  of  the  agent  appeared  by 
the  yerdict,  and  therefore  that  the  defendant  was  entitled  to  judgment  WiUon  y.  Fuller , 
3  Q.  B.  68,  1009;  2  G.  &  D.  460.  See  also  Gibeon  y.  D'Bete,  2  Y.  &  G.,  N.  G.  in  Ghan. 
cerj,  542 ;  and  Ormrody.  Huth,  14  M.  &  W.  631. 

(1)  So  in  Trovingar  y.  M^  Barney,  5  Go  wen,  it  was  held,  that  to  render  yoid  a  contract 
to  pay  for  the  support  of  a  woman  and  her  bastard  child,  it  must  be  clearly  proved,  that 

VOL,  I. — 6 
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tinction  was  taken  by  Lord  Tenterdenj  G.  J.,  in  AppUton  y.  Oamp' 
beU,  2  0.  &  P.  847.(1) 


the  purpose  was  to  facilitate  a  continuance  of  the  cohabitation,  and  that  snch  purpose 
was  not  to  be  inferred  from  preyioas  cohabitation.  See  (huaek  v.  WhiUy  2  Rep.  Coast 
Ct.  279. 

(1)  If  an  illegal  or  immoral  agreement  be  made  on  a  consideration  which  is  legal, 
and  the  agreement  is  not  performed,  but  a  legal  agreement  substituted  in  its  place, 
assumpsit  may  be  maintained  to  compel  a  performance  of  the  new  agreement  Ai 
where  the  plaintiff  shipped  a  cargo  from  Charleston,  S.  C,  to  the  coast  of  Africii  to  bnj 
slaves,  which  were  to  be  transferred  to  Charleston ;  and  the  cargo  was  sold  to  the  de- 
fendent,  who  resided  at  Rio  Pongos,  for  a  certain  number  of  slaves  to  be  delivered  bj 
defendant ;  and  defendant  delivered  only  a  part  of  the  slaves,  but  stated  and  signed  an 
account  debiting  plaintiff  with  the  slaves  delivered,  and  charging  himself  with  a  bob  of 
money  for  the  remainder  of  the  cargo,  and  at  the  same  time  g^ve  a  promisory  note,  the 
consideration  of  which  was  the  balance  of  account,  by  which  he  promised  to  paj  ^e 
plaintiff  a  certain  number  of  slaves,  which  were  afterwards  demanded  cmd  refosed: 
Plaintiff  declared  on  the  note  and  on  the  ituimul  camputattenL 

ParsonSf  C.  J.  By  the  common  law,  upon  principles  of  national  comity,  a  contract 
made  in  a  foreign  place,  and  to  be  there  executed,  if  valid  by  the  law  of  that  place, 
may  be  a  legitimate  ground  of  action  in  the  courts  of  this  state ;  although  such  con- 
tract may  not  be  valid  by  our  laws,  or  even  may  be  prohibited  to  our  citizens.  Thus, 
in  states  where  a  greater  rate  of  interest  is  allowed  than  by  our  statute,  a  contract 
securing  a  greater  rate  of  interest,  but  agreeably  to  the  law  of  the  place,  may  be  saed 
in  our  courts,  where  the  plaintiff  shall  recover  the  stipulated  interest. 

This  rule  is  subject  to  two  exceptions.  One  is,  when  the  commonwealth  or  its  dtiseni 
may  be  injured  by  giving  legal  effect  to  the  contract  by  a  judgment  in  our  courts.  Thos, 
a  contract  for  the  sale  and  delivery  of  merchandise,  in  a  state  where  such  sale  is  not  pro- 
hibited, may  be  sued  in  another  state  where  such  merchandise  cannot  be  lawfollj  im* 
ported.  But  if  the  delivery  was  to  be  in  a  state  where  the  importation  was  interdicted, 
there  the  contract  could  not  be  sued  in  the  interdicting  state;  because  the  giving  of  legal 
effect  to  such  a  contract  would  be  repugnant  to  its  rights  and  interest.  Another  excep- 
tion is,  when  the  giving  of  legal  effect  to  the  contract  would  exhibit  to  the  citizens  of 
the  state  an  example  pernicious  and  detestable.  Thus  if  a  foreign  state  allows  of  mar- 
riages incestuous  by  the  law  of  nature,  as  between  parent  and  child,  such  marriage 
could  not  be  allowed  to  have  any  validity  here.  But  marriages  not  naturally  unlawfU, 
but  prohibited  by  the  law  of  one  state  and  not  of  another,  if  celebrated  where  thejr  are 
not  prohibited,  would  be  holden  valid  in  a  state  where  they  are  not  allowed.  As  in  tfau 
state  a  marriage  between  a  man  and  his  deceased  wife's  sister  is  lawful,  but  it  is  not  so 
in  some  states ;  such  a  marriage  celebrated  here  would  be  held  valid  in  any  other  state, 
and  the  parties  entitled  to  the  benefits  of  the  matrimonial  contract  Another  case  may 
be  stated  as  within  this  second  exception,  in  an  action  on  a  contract  made  in  a  fbrdgn 
state  by  a  prostitute,  to  recover  the  wages  of  her  prostitution.  This  contract,  if  lawful 
where  it  was  made,  could  not  be  the  legal  ground  of  an  action  here;  for  the  considera- 
tion is  confessedly  immoral,  and  a  judgment  in  support  of  it  would  be  pernicious  from 
its  example.  And  perhaps  all  cases  may  be  considered  as  within  this  second  exception, 
which  are  founded  on  moral  turpitude,  in  respect  either  of  the  consideration  or  the 
stipulation. 

Before  the  present  case  can  be  compared  with  this  rule,  including  the  exceptions  to  it, 
the  merits  of  it  must  be  ascertained. 

In  South  Carolina,  it  was  lawfVil  to  purchase  slaves  on  the  coast  of  Africa,  and  to 
import  them  as  merchandise  into  that  state.  And  it  does  not  appear  that  this  purchase 
and  importation  was  unlawful  at  Rio  Pongos.  The  original  contract  was  made  at  Bio 
Pongos,  for  the  purpose  obtaining  slaves  to  transport  to  Charleston.  The  account  was 
stated  at  Rio  Pongos,  in  which  the  defendant  acknowledged  a  balance  due  in  cash, 
which  was  assented  to  by  the  plaintiff  in  Charleston.  Whether  either  of  the  contracts 
is  to  be  governed  by  the  law  of  Rio  Pongos,  or  of  South  Carolina,  is  immaterial;  forifl 
either  case  it  does  not  appear  that  either  of  them  was  invalid  le^e  loci.  Either  of  them, 
therefore,  may  be  the  ciround  of  action  in  this  state,  unless  it  come  within  one  of  the 
exceptions  to  the  rule,  even  if  a  contract  of  this  nature  made  by  the  citizens  of  this  state 
should  be  void.  To  maintain  the  action,  if  it  be  not  within  the  exceptions,  is  enjoined 
on  us  by  the  comity  we  owe  another  state.    And  to  entitle  the  defendant  to  retain  in  his 
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II.    Of  the  O-eneral  Indebitatus  Assumpsit. 

Having  premised  that  tlie  rules  laid  down  in  the  preceding  section, 
gOYern  the  action  of  assumpsit  in  both  its  forms ;  that  is,  whether  the 
plaintiff  sets  forth  the  agreement,  for  the  breach  of  which  he  complains, 
specially,  and  declares,  as  it  is  technically  termed,  on  a  special  assump- 
sit ;  or  whether,  the  nature  of  his  case  permitting  it,  he  adopts  the  gen- 
hands  the  debt  which  he  jnstly  owes,  as  between  the  parties,  he  onght  clearly  to  show 
some  principle  by  which  he  may  defend  himself  in  dishonestly  retaining  this  property. 

We  do  not  perceive  any  injury  that  coald  arise  to  the  rights  or  interests  of  this  state 
or  its  citizens,  if  either  of  the  contracts  had  been  faithfully  executed  agreeably  to  the 
terms  of  it.  It  was  made  abroad,  by  persons  not  citizens  of  the  commonwealth,  and  to 
be  executed  abroad,  having  no  relation  in  its  consequences  to  our  laws. 

The  defendant,  therefore,  to  establish  his  defence,  must  bring  this  case  within  the 
second  exception ;  and  show  that  the  action,  as  considered  by  the  laws  of  this  common- 
wealth, is  a  turpu  eauta,  furnishing  a  pernicious  precedent,  and  so  not  to  be  counten- 
anced. This,  upon  public  principles,  he  is  authorized  to  do,  notwithstanding  he  is  a 
party  to  all  the  moral  turpitude  of  the  contract. 

The  argument  is,  that  the  transportation  of  slaves  from  Africa,  is  an  immoral  and 
Yicioua  practice,  and,  consequently,  that  any  contract  to  purchase  slaves  for  that  pur- 
pose, is  base  and  dishonest,  and  cannot  be  the  foundation  of  an  action  here  within  the 
principles  of  comity  adopted  by  the  common  law.  This  objection  may  apply  to  the 
counts  on  the  note,  but  not  to  the  count  on  the  inHmul  computcusmt. 

Laying  the  counts  on  the  note  out  of  the  case,  we  shall  consider  the  objection  of 
moral  turpitude,  so  fikr  as  it  affects  the  count  on  the  irmmul  computassent ;  and  we  are 
satisfied  that  the  objection  does  not  apply  to  the  contract  averred  in  this  count,  there 
being  nothing  immoral  in  the  consideration  on  the  plaintiff's  part  or  in  the  stipulation 
made  by  the  defendant.  If  a  Charleston  merchant  should  send  a  cargo  of  merchandise 
to  Africa,  for  the  purpose  of  there  selling  it,  and  with  the  proceeds  to  purchase  slaves ; 
and  if  the  cargo  be  accordingly  sold,  and  the  purchaser  agree  to  pay  for  it  in  slaves; 
and  he  afterwards  shall  refVise  or  neglect  to  deliver  the  slaves,  but  makes  a  new  agree- 
ment with  the  owner  to  pay  him  a  sum  of  money  for  his  cargo,  an  action  can  unques- 
tionably in  our  opinion  be  maintained  on  this  new  contract ;  and  the  illegal  contract, 
being  annuUed  or  void,  cannot  affect  it.  So,  if  the  purchaser  had  delivered  a  part  only 
of  the  slaves  to  the  merchant,  and  afterwards  agrees  with  him  to  pay  this  balance  in 
cash,  we  see  no  objection  to  an  action  to  recover  this  balance  in  cash,  if  the  purchaser 
refuse  to  pay  it. 

In  the  present  case,  the  defendant  having  delivered  a  part  only  of  the  slaves,  and 
having  become  a  creditor  of  the  plaintiff  for  supplies  fhmished  to  his  use,  states  his 
account,  in  which,  after  deducting  the  slaves  delivered,  and  the  supplies  furnished,  he 
acknowledges  a  balance  in  cash,  and  the  plaintiff,  having  assented  to  the  account,  de- 
mands the  balance  in  this  action.  We  see  no  legal  objection  to  his  recovery.  The  con- 
sideration of  the  implied  promise  arising  from  this  settlement  is  the  sale  of  the  cargo, 
which  involves  in  it  no  moral  turpitude ;  neither  is  the  performance  of  the  promise,  by  . 
paying  the  balance  in  cash,  immoral.  And  although  on  the  same  day  the  defendant,  in 
consideration  of  this  balance  due  in  cash,  promises  by  his  note  to  discharge  it  princi- 
pally in  slaves,  and  the  smaU  remainder  in  cash ;  yet  this  promise  is  no  bar  to  an  action 
bj  the  plaintiff  on  this  account,  even  if  the  promise  by  the  note  is  here  considered  as 
legal,  and  a  fortiori  if  it  is  considered  as  void  for  its  immorality.  It  is  true,  if  the  de- 
fendant voluntarily  discharged  the  note,  the  balance  of  the  account  could  not  afterwards 
be  recovered,  for  the  consideration  of  it  was  discharged  by  the  payment  of  the  note;  nor 
could  the  payment  of  the  note  be  recovered  back,  for  potior  est  conditio  postidentis. 

In  this  case,  the  defendant  having  acknowledged  a  balance  of  cash  in  his  hands,  the 
property  of  the  plaintiff;  although  it  came  into  his  hands  from  the  sale  of  the  merchan- 
dise, for  which  he  was  to  pay  in  slaves,  but  did  not,  this  balance  as  between  the  parties 
is  justly  due  to  the  plaintiff;  and  unless  the  principles  of  public  policy  against  the 
action  upon  the  ifuimul  eomputcusent  are  manifest,  we  cannot  decide  that  the  defendant 
shall  not  be  held  to  pay  what  he  justly  owes. 

In  this  view  of  the  case,  we  are  satisfied  that  the  action  is  maintained  on  the  insimul 
eomptUaumtj  and  that  the  plaintiff  may  take  his  verdict  on  that  count,  and  have  judg- 
ment entered  upon  it.     Greenwood  v.  Curtis^  6  Mass.  368. 
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eral  form  of  an  indebitatus  as»ump$it ;  I  shall  proceed  to  an  explana- 
tion of  the  latter  form. 

General  Indebitatus  Assumpsit. — ^The  general  indebitatus  assumj^ 
is  in  the  nature  of  an  action  of  debt,  and  owed  its  introduction  into 
general  use  to  the  circumstance  of  the  defendant  not  having  been  per- 
mitted in  this  form  of  action  to  wage  his  law.(^)(l)  It  may  be  considered 
as  a  general  rule,  that  an  indebitatus  assumpsit  will  not  lie  in  any  esse 
but  where  debt  will  lie.(^)(2)  The  remedy,  nowever,  by  action  of  debt 
is  more  extensive  than  the  remedy  by  indebitatus  assumpsit;  for 
debt  may  be  brought  on  a  record  of  specialty,  whereas  the  indebitatia 
assumpsit  is  confined  to  parol  agreements.(3)  Hence,  although  the 
form  of  the  general  indebitatus  assumpsit  is  very  concise,  vet  it  is  es- 
sentially necessary  to  state  in  the  declaration  for  what  cause  the  debt 
or  duty  became  due,  in  order  that  it  may  appear  to  the  court  to  be  mat- 
ter whereon  an  assumpsit  may  be  founded ;  and  an  omission  in  this  re- 
spect may  be  taken  advantage  of  by  writ  of  error,  (u)  or  in  arrest  of 
judgment  after  verdict.(x)  A  declaration  merely  stating  that  the  de- 
fendant was  indebted  to  tne  plaintiff  in  500  quarts  of  wheat,  as  for  tolls 
of  wheat,  without  specifying  any  value,  is  baa(y)  upon  special  demurrer. 
But  it  is  not  necessary,  in  this  form  of  action,  to  state  the  particular 
items  constituting  the  debt  ;(4)  it  is  sufficient  if  the  declaration  state 

f;enerally,  that  the  defendant  was  indebted  to  the  plaintiff  for  work  and 
abour  ;{z)  for  the  aKistment(a)  of  cattle  in  the  plaintiff's  ground ;  for  a 
promium(o)  upon  a  policv  of  assurance  upon  such  a  ship  ;  upon 
[  *69  ]    an  account  stated  ;((?)(5)  on  a  foreign  *judgment  ;(d)(S)  with- 

(«)  Wajcer  of  law  is  now  abolished,  stat  3  &  4  Will.  IT.  c.  42,  s.  13. 

(t)  Har^i  case,  Salk.  23.  (tt)  Cro.  Jac.  206,  207. 

(x\  Foster  y.  Smithj  Cro.  Car.  31. 

jy)  Mayor  of  Reading  t.  Clarke^  4  B.  &  A.  268. 

(z)  Hibbert  y.  Courthope^  Carth.  276.  (a)  Gardiner  y.  BeUmffham,  Hob.  5. 

(6)  Fowk  y.  Fintaekf  2  Ley.  153.  (e)  Hornet  y.  Savill,  Cro.  Car.  116. 

(d)  Flaialow  y.  Van  Uzem^  Cam.  Scacc.  Doag.  5,  n.  An  Irish  judgment  since  the 
Union,  Vaughan  y.  Plunkeit^  3  Taunt.  85,  n. ;  Harrit  y.  Saundere^  4  B.  &  C.  411,  S.  P- 
See  Quinneae  y.  Oarroll^  1  B.  A  Ad.  459. 

(1)  See  note  pott,  664. 

(2)  If  one  contract,  with  an  oyerseer  to  giye  him  a  certain  sum,  and  ftimish  him  with 
certain  quantities  of  produce,  the  yalue  of  the  produce,  or  damages  for  its  non-deli veij, 
cannot  be  recovered  in  this  action ;  but  the  whole  may  be  recovered  in  a  special  action 
on  the  case.     Courtey  y.  Covington,  5  Har.  &  J.  45. 

(3)  Indebitatut  attumptit  lies  for  money  due  on  owelty  of  partition  by  parol,  if  circnm- 
stances  take  it  out  of  the  statute  of  frauds.     Walter  y.  Walter,  1  Wharton,  292. 

(4)  An  account  for  goods  sold  is  an  entire  demand  incapable  of  being  split  up  into 
separate  suits,  and  if  suit  is  brought  for  part  it  bars  another  for  the  residue.  Gwmtqi 
V.  Carver,  8  Wend.  492. 

(5)  In  an  action  of  indebitatut  attumptit,  upon  an  account  stated,  it  is  not  necessary 
to  prove  the  items  of  the  account,  but  only  that  an  account  was  stated,  for  that  is  the 
cause  of  action.  Agreed,  per  Eagmond,  C.  J.,  Page  and  Reynolds,  J.,  in  Bartlett  v.  Emery, 
1  T.  R.  42,  n.  The  accounting  being  the  ground  of  the  promise,  is  traversable.  />a% 
y.  Cooke,  Cro.  Jac.  234.  The  issue  is  not  simply  whether  there  was  an  account  stated, 
but  whether  the  defendant  was  indebted  on  an  account  stated  or  not ;  the  incorrectness 
of  the  account  may  be  shown  under  the  general  issue.  Thomat  v.  Hatcket,  8  M.  &  W. 
140.  On  an  account  stated,  the  plaintiflf  is  not  obliged  to  prove  the  exact  sum  laid  in 
the  declaration.     Thompton  v.  Spencer,  B.  B.  B.  8  Geo.  III.j   Bull.  N.  P.  129.    An 

(6)  See  note  (6),  next  page. 
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oat  stating  the  cause  of  action  on  which  the  judgment  pro- 
ceeded ;(1  j  or  for  money  had  and  received  ;(«)  *without  [  *70  ] 
stating  for  what  cause  the  money  was  had  and  received.  A 
corporation  aggregate  may  sue  and  be  sued(/)  in  indebitattis  assump- 
sit on  an  executed  parol  contract ;  e.  g.  for  goods  sold  and  delivered  ; 
for  they  may  contract  without  aflSxing  the  common  seal,  in  cases  where 
convenience,  amounting  almost  to  necessity,  requires  that  they  should 
do  so  ;  as  in  hiring  inferior  servants,  or  doing  acts  frequently  recurring, 
or  too  insignificant  to  be  worth  the  trouble  of  affixmg  the  common 
seal.(^)  The  appointment  of  an  attorney  to  conduct  important  suits 
affecting  the  rights  and  property  of  the  corporation  cannot  be  consider- 
ed a  trifiiftg  matter ;  nor  is  it  of  such  frequent  occurrence,  or  of  such 
immediate  urgency,  as  to  render  it  inconvenient  to  postpone  it  until  the 
seal  of  the  corporation  can  be  affixed  to  the  retainer.  (A)  It  makes  no 
difference  as  to  the  right  of  a  corporation  to  sue  on  a  contract  entered 
into  by  them  without  seal,  whether  the  contract  be  executed  or  execu- 
tory, or  whether  the  promises  be  express  or  implied,  (i)  In  the  case  of 
The  Fishmonger's  Company  v.  Robertson^  5  M.  &  Gr.  181,  6  Scott's 

(e)  Rabies  v.  Sikes,  B.  R.  M.  22  Oar.  II. 

(/)  Beverley  v.  The  Lmeoln  Oae  lAght  and  Coke  Company^  6  A.  A  E.  829.  See  the 
judgment  of  ISndal,  G.  J.,  in  Arnold  y.  M.  of  Poole,  4  M.  &  Gr.  896. 

{g)  Per  Denman^  0.  J.,  6  A.  &  B.  861,  cited  in  M.  of  LudlotdW.  CharlUm,  6  M.  &  W.  822. 

(h)  Arnold  Y,  Mayor  ofPooU,  4  M.  &  Gr.  896;  5  Scott's  N.  R.  777. 

(t)  Church  Y.  The  Imperial  Gae  Light  and  Coke  Company ^  6  A.  ft  B.  846,  recognized  in 
Arnold  y.  Mayor  of  Poole,  4  M.  ft  Gr.  895. 

acknowledgment  bj  the  defendant  of  a  debt,  due  npon  anj  account,  is  sufficient  to  ena- 
ble the  plaintiff  to  recoYer  upon  a  count  for  an  account  stated.  Knowlee  y.  Michel^  13 
East,  249.  "  I  think  Knowles  Y.  Miehelj  is  an  authority  to  show,  that  though  in  form  a  count 
upon  an  account  stated  is  '  of  and  concerning  divers  sums  of  money,'  yet  proof  of  one 
item  is  good  to  maintain  such  a  count ;  divert  may  be  supported  by  evidence  of  one." 
Per  Lord  EUenborough,,  G.  J.,  in  Highmare  v.  Primrose^  5  M.  ft  S.  67.  "  It  has  been  held, 
that  upon  a  count  for  goods  sold  and  delivered,  the  plaintiff  may  proYe  the  sale  of  one 
article,  and  that  will  be  well  enough."  The  same  rule  applies  to  this  count,  which  is 
"  of  and  concerning  divers  sams,"  as  to  the  count  for  goods  sold.  Per  Hblroyd,  J.,  S.  C. 
Where  a  note  is  expressed  to  be  for  value  received,  that  imports  "  received  from  the 
payee  ]"  and  is  an  acknowledgment  of  a  debt  from  the  maker  to  the  payee.  ~  See  High- 
more  v.  Primrose,  6  M.  ft  S.  67 ;  Priddy  v.  Henhreyy  1  B.  ft  G.  674 ;  Clayton  r,  Gotlingy  5 
B.  ft  G.  360.  Where  a  party  examined  before  commissioners  of  bankrupt  admitted  that 
he  had  received  a  sum  of  money  on  account  of  the  bankrupt  after  an  act  of  bankruptcy, 
but  did  not  go  on  to  admit  that  it  was  a  subsisting  debt;  it  was  holden  that  this  was  not 
evidence  sufficient  to  support  a  count  on  an  account  stated  with  the  assignees.  Tucker  and 
another,  Aesignees  of  Hickman,  v.  JBarrow,!  B.  ft  G.  623.  In  order  to  constitute  an  ac- 
count stated,  there  must  be  a  statement  of  some  certain  amount  of  money  being  due, 
Yvhich  must  be  made  either  to  the  party  himself  or  to  some  agent  of  his.  Per  Parke, 
B.,  in  Hughes  v.  Thorpe,  5  M.  ft  W.  667:  see  also  Barker  v.  Birt,  10  M.  ft  W.  61.  In  an 
action  by  payee  against  acceptor  of  a  bill  of  exohange,  drawn  by  a  third  person,  the 
defendant  paid  10^.  into  court  on  the  money  counts.  Nothing  more  was  due  on  the  bill, 
and  there  had  not  been  any  other  account  or  transaction  between  the  plaintiff  and  de- 
fendant ;  it  was  holden,  that  the  payment  so  made  was  an  answer  to  the  whole  action, 
and  that  the  plaintiff  could  not  recover  nominal  damages  on  the  special  count  on  the 
bill.  Early  y.  Bovman,  1  B.  ft  Ad.  889. 

(6)  Assumpsit  does  not  lie  on  a  chancery  decree  of  a  sister  state.  The  action  should 
be  debt.    MKim  y.  Odom,  3  Fairf.  94.    See  tit.  "  Debt,"/>o*<. 

(1)  A  judgment  of  one  of  the  superior  courts  of  Ireland,  or  of  any  other  court  than  one 
of  the  superior  courts  of  this  country,  is  not  conclusive  against  the  defendant,  if  it  ap- 
pear that  he  was  not  duly  served  with  process  in  the  action.  Ferguson  v.  Mahon,  3  P. 
ftD.  143;  II  A.  ft  B.  179. 
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N.  R.  56,  where  the  contract  was  one  which  did  not  fall  within  any  of 
the  exceptions  to  the  general  rule  requiring  corporate  contracts  to  be 
under  the  common  seal,  Tindalj  0.  J.,  delivering  the  judgment  of  the 
court,  said,  "  whatever  may  he  the  consequences,  where  the  agreement 
is  entirely  executory  on  the  part  of  the  corporation,  yet  if  the  contract 
instead  of  heing  executory  is  executed  on  their  part, — ^if  the  perBons 
who  are  parties  to  the  contract  with  the  corporation  have  received  the 
benefit  of  the  consideration  moving  from  the  corporation, — ^in  that  case 
the  other  parties  are  bound  by  the  contract,  and  liable  to  be  sued  there- 
on by  the  corporation.  Even  if  the  contract  put  in  suit  by  the  corpo- 
ration had  been,  on  their  part,  executory  only,  not  executed,  we  feel 
little  doubt  but  that  their  suing  upon  the  contract  would  amount  to  an 
admission  on  record  by  them  that  such  contract  was  duly  entered  into 
on  their  part  so  as  to  bind  themselves  ;  and  that  such  admission  on  the 
record  would  estop  them  from  setting  up  as  an  objection,  in  a  cross 
action,  that  it  was  not  sealed  with  their  common  seal/' 

The  counts  in  indebitatus  assumpsit  for  work  and  labour,  goods  sold 
and  delivered,  money  lent  and  advanced,  money  paid,  money  had  and 
received,  and  on  account  stated,  (1)  being  in  most  frequent  use,  are 
called  the  general  or  common  counts,  and  all  or  some  of  them  were 
usually  added  to  every  special  assumpsit ;  but  see  R.  G.  H.  T.  4 
Will.  IV.  limiting  counts,  post,  tit.  "beclaration."  The  generality 
of  these  counts  is  obviated  by  particulars  of  demand,  which 
[  *71  ]  *plaintiff,  under  the  new  rule  (R.  G.  T.  T.  1  Will.  IV.  No.  6) 
is  to  deliver,  a  copy  of  which  must  be  annexed  by  plaintiff's 
attorney  to  the  record,  at  the  time  when  it  is  entered  with  the  judge's 
marshal.  This  annexation  supersedes  the  necessity  of  proof  (A;)  of  de- 
livery at  the  trial ;  and  if  the  plaintiff  gives  credit  in  the  particulars 
for  any  sum  of  money  paid  to  him,  it  is  not  necessary  for  the  defendant 
to  plead  payment  of  such  sum.(2) 

In  addition  to  the  causes  of  action  already  enumerated,  it  has  been 
holden,  that  an  indebitatus  assumpsit  will  lie  for  a  fee  due  from  any 
person  who  accepts  the  honour  of  knighthood,  to  the  gentlemen  ushers 
and  daily  waiters  to  the  king  ;{m)  for  fees  due  to  an  usher  of  the  black 
rod  ;(n)  for  a  reasonable  and  customary  fine  due  to  the  heir  of  the  lord 
from  the  copyholder,  upon  the  death  of  the  lord  ;(o)  for  freight  ;{p)  for 

(k)  Maeariky  t.  Smithy  S  Bing.  145. 

(/)  R.  G.  T.  T.  1  Vict.  poMt^  "Pleadings,"  "Payment."    See  Morru  v.  Jonn,  1  Q.  B. 
397 ;  1  G.  &  D.  13. 

[m)  Duppa  T.  Oerrard,  Garth.  95.  (n)  Saunderton  v.  BrigndUj  Str.  747. 

^o)  ShuUUworth  T.  Oarretif  Garth.  90,  BoUy  G.  J.,  dissentient. (2) 
*p)  1  Ventr.  100. 


(1^  The  stating  an  account  is  in  the  nature  of  a  new  promise.  Holmes  y.  De  Camp, 
1  Jonns.  Rep.  34. 

(2)  It  was  admitted  by  the  court,  in  this  case,  that  debt  would  lie  for  a  fine  upon  an 
admittance  to  a  copyhold.  See  also  Whitfield  v.  ffunt^  Doug.  727,  n.  [f  155,]  where  it 
was  holden,  that  a  general  indebitatus  assumpsit  would  lie  by  the  lord  against  the  tenant 
of  a  customary  tenement  for  a  fine  due  upon  admission.  See  also  3  &  4  Will.  IV.  c.  42, 
g.  3,  limiting  the  time  for  commencing  and  suing  actions  of  debt  for  any  fine  due  in  re- 
spect of  any  copyhold  estate  to  six  years  after  the  cause  of  action. 
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foods  and  chattels  ;r9)(l)  for  money  due  by  the  custom  of 
london  for  scavage  ;{r)  for  tolls  ;(«)(2)  *for  burial  fees  ;{t)  for      [  *72  ] 
a  penalty  due  by  the  ordinances  of  a  company  for  not  serving 
the  office  of  steward,  according  to  a  by-law  ;m)  and,  lastly,  indebitatus 
assumpsit  will  lie  on  a  foreign  judgment.(2;)(3) 

In  an  action  brought  in  England  to  recover  the  value  of  a  given  sum, 
Jamaica  currency,  upon  a  judgment  obtained  in  that  island ;  the  value 
is  that  sum  in  sterling  money  which  the  currency  would  have  produced 
according  to  the  rate  of  exchange  between  Jamaica  and  England  at  the 
date  of  Vie  judgment.(y)  To  render  a  foreign  judgment  void,  on  the 
ground  that  it  is  contrary  to  the  law  of  the  country  where  it  was  given, 
it  must  be  shown  clearly  and  unequivocally  to  be  so.(2;)(4) 

(q\  Earl  of  FdLmouih  v.  Penrose,  6  B.  &  G.  385. 

[r)  City  of  London  v.  Oorn/j  2  Lev.  174.  («)  Seward  v.  Baker ^  I  T.  R.  618. 

\t)  Spry  V.  Emperor^  6  M.  &  W.  639. 
\u)  Barber  Surgeons  v.  FeUon^  2  Lev.  252. 

(z)  Crawford  v.  WMUal,  Dong.  4,  n.  [1] ;  EusseU  v.  Smythj  9  M.  ft  W.  810 ;  IHiAbeU  ▼. ' 
Cowib-ey,  5  Johns.  Rep.  132.] 

(y\  Per  Cur.  Tenterden,  G.  J.,  haesitante,  Scott  v.  Bevan,  2  B.  ft  Ad.  Y8. 
(z)  Becquet  T.  Mac  Carthy^  2  B.  ft  Ad.  951. 

(1)  Assumpsit  does  not  lie  for  a  chattel  illegally  detained.  It  should  be  trover. 
WUUt  V.  WiUet^  3  Watts,  277,  unless  converted  to  the  use  of  the  tortfeasor,  BUIy,  Davis, 
3  N.  H.  B.  384,  or  he  has  sold  it  and  received  the  money.    Oilman  v.  Willntrj  12  Pick.  120. 

(2)  Assumpsit  will  lie  for  tolls ;  as  for  passing  along  a  way.  Such  toll  is  either  toll 
thorough,  or  toll  traverse ;  which  last  is  the  payment  of  a  sum  of  money  for  passing  over 
the  soil  of  another  in  a  way  not  an  highway.    2  Roll.  Abr.  522  ;  Riekards  v.  Bennett,  1 

B.  ft  G.  223.  Toll  thorough  is  a  payment  for  passing  along  a  highway,  to  support  which 
some  consideration  must  be  proved,  as  repairing  a  road  or  bridge.  The  repair  of  some 
streets  in  a  town  is  not  a  sufficient  consideration  to  support  the  claim  of  toll  thorough  in 
aU  parts  of  the  town.  BreU  v.  Beales,  10  B.  ft  G.  508.  But  if  the  taking  of  the  toll,  as 
well  as  the  right  of  passage,  be  immemorial,  it  may  be  presumed  that  the  soil  was  origi- 
nally granted  to  the  public  in  consideration  of  the  toU ;  and  such  original  grant  is  a  good 
consideration  for  the  toll,  although  the  soil  and  toll  should  have  been  severed  and  got 
into  different  hands.  Lord  Pe&am  v.  Pickersyill,  1  T.  R.  660 ;  Trueman  v.  Walcham,  2 
Wils.  296,  confirmed  by  Mill  v.  Smithj  4  Taunt.  520,  and  recognized  by  Lord  Tenterden, 

C.  J.,  in  Brett  v.  Beales,  10  B.  ft  G.  510.  Assumpsit  may  be  maintained  by  the  owner 
of  a  market  for  stallage,  and  that  without  showing  any  contract  in  fact  between  him  and 
the  occupier  of  the  stall.  The  Mayor  A.  f  B,  of  Newport  v.  Saunders,  3  B.  ft  Ad.  411. 
A  grant  of  a  fair  or  market,  with  an  express  grant  of  toll,  passes  reasonable  toll,  though 
no  amount  of  toU  be  specified.     The  Corporation  of  Stamford  v.  Pawleti,  1  Gro.  ft  J.  57. 


(3)  See  tit.  *<Debt,"  and  ante,  p.  69,  note,  6. 


;4)  Where  in  a  foreign  judgment  there  has  been  a  clear  misconception  of  the  English 
law',  such  judgment  will  not  be  a  bar  to  the  plaintiff's  right  to  recover  in  an  action 
brought  here.     NoveUi  v.  Rossi,  2  B.  ft  Ad.  757. 

Assumpsit  lies  on  an  implied  promise  to  discharge  a  legal  obligation  created  by  statute. 
The  Inhabitants  of  Bath  v.  The  InhabitanU  ofFreqtort,  5  Mass.  Rep.  326. 

It  will  not  lie  when  a  penalty  is  given  by  statute,  and  an  action  on  the  case  is  provided 
for  its  recovery,  for  an  action  on  the  case  for  tort  is  intended,  and  not  assumpsit ;  in  such 
case  no  assumpsit  is  implied.    Peabody  v.  Moyt^  10  Mass.  Rep.  36. 

It  lies  on  an  implied  promise  against  a  corporation.  Bank  of  Columbia  v.  Patterson's 
Adm,,  1  Granch,  Rep.  299 ;  Dunn  v.  St.  Andrew's  Church,  14  Johns.  Rep.  118  ;  Overseers 
of  North  Wkiiehally.  Overseers  of  South  Whitehall,  3  S.  ft  R.  117.  Chestnut  Bill  Turnpike 
▼.  Butter,  4  S.  ft  R.  16 ;  Baptist  Church  v.  Mulford,  3  Halst.  182.  A  contrary  doctrine 
seems  to  have  been  held  in  one  case  by  the  Supreme  Gourt  of  Pennsylvania.  Breckhill 
T.  2\tmpike  Company,  3  Dallas's  Rep.  496.  But  it  may  be  safely  pronounced  not  to  be 
law  both  upon  principle  and  authority.  Anciently  it  was  held  that  corporations  could 
do  no  act  except  under  seal ;  but  this  strict  rule  has  been  gradually  relaxed,  and  they 
are  now  considered  as  Uabloi  like  natural  persons,  for  the  acts  of  their  agents  within  the 
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The  conrt  will  give  forei^  judgments  credit  for  the  facts  which  ihey 
Bpecifically  allege ;  hence  in  an  action  on  a  foreign  judgment  obtained 
by  defanlt,  stating  that  the  defendant  appeared  by  attorney,  it  is  not 
necessary  to  prove  that  the  attorney  mentioned  was  properly  constituted 
the  attorney  of  defendant:  or  that  the  defendant  was  liying  within  the 
jurisdiction  of  the  foreign  court.(a) 

An  indebitatiLS  assumpsit  will  not  lie  upon  a  bill  of  exchange  by  the 
payee  against  the  acceptor,(i)  because  the  acceptance  is  only  a  collateral 
engagement  to  pay  the  debt  of  another,  namely,  the  debt  of  the  drawer; 
nor  will  it  lie  for  a  wager,(c)  because  a  real  consideration  is  wanting, 
and  debt  will  not  lie  for  a  wager.  Nor  will  indebitatus  assumpsit  fie 
for  goods  bargained,  unless  there  has  been  a  sale  \{d){V)  the  property 
must  be  changed  to  make  the  action  maintainable. 

It  will  be  proper  to  remark  here,  that  an  indehitattM  assumpsit  will 
not  lie  on  a  special  agreement(€)(2^  until  the  terms  of  it  are  penormed; 
but  when  that  is  done,  it  raises  a  duty,  for  which  a  general  indebitaha 
'  assumpsit  will  lie  [where  the  duty  consists  in  a  money  payment.](3) 
In  cases  of  this  kind,  t.  e.  where  the  terms  of  the  special  agree- 
ment have  been  performed,  if  the  plaintiff,  having  declared 
[*78]  on  *the  special  agreement,  and  also  on  a  general  indebi- 
tatus assumpsitj  fail  in  proving  the  special  agreement,  he 
may  resort  to  the  general  count.(/)(4)  See  "New  Bules  limiting 
Counts." 

'd)  Molony  y.  GibbonSy  2  Gampb.  602,  Mlenborough,  C.  J. 

\b\  Hard's  case,  Salk,  2S.  (e)  Bovey  y.  Cattlemttny  Lord  Rajrm.  69. 

e)  Gordon  y.  Martin^  Fitz-Gib.  303.    See  Grissell  y.  Robinson^  3  Bingh.  N.  C.  10, 15; 
[d)  Atkiruon  y.  BeU,  8  B.  A  C.  277. 
8eoU  y.  Parker^  1  Q.  B.  809,  1  G.  A  D.  258. 
(/)  Ltedt  y.  Burrowty  12  East,  3. 

scope  of  the  agent's  authoritj,  and  contracts  made  bj  them  are  regarded  as  the  express 
contracts  of  the  corporation,  and  all  duties  imposed  on  them  by  law,  and  benefits  con- 
ferred on  them  at  their  request,  raise  implied  promises  on  which  an  action  will  lie.  8.  P- 
Ches.  and  Ohio  Canal  Co.  y.  Knappj  9  Peters,  541,  eyen  though  their  agent  has  cod- 
tracted  under  seal.  Cram.  y.  Bangor  Houtt^  3  Falrf.  357.  See  Angell  on  Corporations, 
2  219-239;  Shelford  on  Railways,  79-81,  3d  ed.;  Hodges  on  Railw.  59-61,  and  cases  cited 
in  notes.  Assumpsit  does  not  lie  on  a  note  under  s^  of  corporation.  Steel  y.  Otv^ 
Co.f  15  Wend.  266. 

(1)  In  assumpsit  for  goods  sold  and  deliyered,  proof  must  be  made  of  actual  sale  to  or 
deliyery  at  request  of  defendant.  Clark  y.  Imlayy  7  Halst.  1 19.  It  does  not  lie  where 
goods  have  been  consigned  and  partly  sold.  Colman  y.  /Vu»,  1  Blackf.  303.  Where 
defendant  agreed  to  take  of  S.  goods  to  be  manufactured  by  plaintiff,  and  the  goods  were 
sent  by  plaintiff  to  defendant,  who  settled  with  S.  without  notice  from  plaintiff,  no  action 
for  ffoods  soldj  Ac,  lies  against  defendant.  Faswell  y.  Smithy  12  Pick.  83.  So  also,  where 
goods  are  left  with  a  third  person,  to  be  delivered  to  defendant  and  not  called  for.  Earl 
T.  JS/Urj  15  Pick.  171. 

(2)  See  Jetton  y.  Diekenaon^  10  Mass.  Rep.  287;  Raymond  y.  Beamard,  12  Johns.  Rep< 
274;  Jennings  y.  Camp,  13  Id.  94;  WUtyr.  Ogden,  lb.  57;  Clark  v.  Smithy  14  Id.  326; 
Champlin  y.  Butler ,  18  Id.  169 ;  KeUy  y.  Foster ^  2  Binney,  4  ;  Leat  y.  James,  10  S.  &  B« 
307 ;  Shepherd  y.  Palmer y  4  Conn.  Rep.  95. 

(3)  When  there  Is  an  express  agreement  for  particular  services  for  a  certain  time,  and 
the  plaintiff  has  been  discharged  by  the  defendant  before  the  time,  and  prevented  from 
performing  the  services,  he  must  declare  on  his  special  agreement,  and  cannot  recover  on 
indebitatus  assumpsit.  Algeo  y.  Algeo,  10  S.  A  R.  235,  S.  P.;  Donaldson  v.  FuUery  3  Id. 
505.    See  Sykes  v.  Summerly  2  Browne,  225. 

(4)  **If  A.  declare  upon  a  special  agreement,  and  likewise  upon  a  quantum  mervU^Uii 
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In  an  action  of  indebitatus  etssumpHt  for  ^ods  sold  and  delivered/i^) 
it  appeared  that  the  goods  in  question  had  been  valued  at  a  certain 
snm,  for  which  payment  was  to  be  made  by  the  defendant  in  three 
fnontks  after  the  15th  of  September^  1802,  (the  day  on  which  the  bar- 
gain was  concluded,)  by  a  bill  of  two  months.  The  action  was  com- 
menced in  Hilary  Tferm,  1803,  before  the  expiration  of  five  months 
from  the  day  on  which  the  contract  was  made.  The  Court  of  King's 
Bench  (dissentiente  JEllenborotighj  C.  J.)  were  of  opinion  that  the  action 
was  prematurely  brought  on  the  implied  asumpsit  before  the  expiration 
of  the  credit,  and  that  a  special  action  of  assumpsit  was  the  mode  in 
which  the  defendant  ought  to  have  been  sued  for  the  not  giving  at  the 

(ff)  Mussm  T.  Frieej  4  East,  147. 

at  the  trial  prove  a  special  agreement,  but  different  from  that  which  is  laid  in  the  decla- 
ration, he  cannot  recover  on  either  count :  not  on  the  first,  because  of  the  variance ;  nor 
on  the  second,  because  there  was  a  special  agreement  j  but  if  he  prove  a  special  agreement  s 
and  ike  tpork  done^  hut  not  pumuint  to  tuck  agreement^  he  shall  recover  upon  the  quantum 
mervU;  for  otherwise  he  would  not  be  €ibU  to  recover  at  aU,"  Bull.  N.  P.  139;  Str.  638. 
"  I  apprehend  the  rule  to  be  this :  where  a  party  declares  on  a  special  contract,  seeking 
to  recover  thereon,  bat  fails  in  his  right  so  to  do  altogether,  he  may  recover  on  a  general 
count,  if  the  case  be  such,  that,  supposing  there  had  been  no  special  contract,  he  might 
BtiU  have  recovered  for  money  paid  or  for  work  and  labor  done.  As  in  a  case  of  a 
plaintiff  suing  a  defendant  as  having  built  a  house  for  him  according  to  agreement: 
&ere,  if  he  fail  to  prove  that  he  has  built  it  according  to  agreement,  he  may  still  recover 
for  his  work  and  labor  done."  Per  Sir  «/*.  Mansfield,  delivering  the  opinion  of  the  court 
in  Cooke  V.  Munstone,  1  Bos.  k  Pul.  N.  R.  354.  "  If  a  man  agrees  to  build  for  another  a 
house,  to  be  paid  for  it,  and  afterwards  builds  the  house,  in  this  case  he  has  two  ways  of 
declaring,  either  upon  the  original  executory  agreement,  as  to  be  performed  infuturo,  or 
npon  an  inelebitatus  assumpsit,  or  quantum  meruit,  when  the  house  is  actually  built,  and  the 
agrtemeni  executed,"  Per  Denison,  J.,  Alcorn  v.  Westbrook,  1  Wils.  117.  If  there  be  a 
count  on  a  special  contract,  and  a  common  count  for  work,  labor,  and  materials,  and 
the  plaintiff  fiiils  to  recover  on  the  special  contract,  the  plaintiff  can  recover  on  the  com- 
mon count,  only  so  much  as  the  work  and  materials  are  worth.  Chappell  v.  Hickes,  2 
Gr.  k  M.  214.  So  where  the  defendant  answers  the  plaintiff's  claim  for  breach  of  the 
special  contract,  and  the  plaintiff  resorts  to  a  quantum  meruit  for  service  performed,  the 
jury  may  inquire  what  thaX  service  is  reasonably  worth.  BailHe  v.  KeU,  4  Bing.  N.  C. 
638 ;  6  Sc.  379.  See  Reed  v.  Rann,  10  B.  &  G.  438.  It  lies  where  a  special  contract  has 
been  performed.  Ches.  ^  Ohio  C.  Co,  v.  Knapp,  9  Pet.  641 ;  Mlntire  v.  Morris,  14  Wend. 
90;  Feeler  v.  Heath,  11  Id.  477;  Shearer  v.  Jewell,  14  Pick.  232.  Or  the  services  sued 
for  are  not  embraced  in  it.  Dubois  v.  J?el,  ^  H,  Co,,  4  Wend.  286.  Or  the  plan 
agreed  upon  has  been  abandoned.  HoUingshead  v.  Mactier,  13  Wend.  276.  For  work 
done  not  pursuant  to  contract  if  accepted,  even  though  the  original  contract  were  under 
seal.  Watchman  v.  Crook,  6  Gill,  k  J.  239 ;  Munroe  v.  Perkins,  9  Pick.  298.  See  Jewett 
T.  Weston,  2  Fairf.  346 ;  Morris  v.  Windsor,  3  Id.  293.  But  not  for  part  performance  of 
an  entire  contract.  Butler  v.  Wright,  14  Wend.  267.  If  a  party  undertakes  to  perform 
an  entire  work  at  a  stipulated  price,  and  fails  to  perform  it,  but  receives  the  whole  con* 
tract  price,  he  has  no  further  claim  on  a  quantum  meruit,  although  the  part  performed  is 
beneficial  to  the  other  party.  Phelps  v.  Sheldon,  13  Pick.  60;  JewtU  v.  Sheroeppel,  4 
Cowen,  664.  And  it  does  not  affect  the  right  to  recover  in  assumpsit,  that  the  defendant 
had  previously  sued  the  plaintiff  for  not  performing  in  time,  and  had  recovered  damages. 
lb.    See  Cansten  v.  Burke,  2  Ear.  k  M'Gill,  296. 

Where  a  party  declares  on  a  special  agreement,  seeking  to  recover  thereon,  but  fails 
altogether,  he  may  recover  on  a  general  count,  if  the  case  be  such,  that  supposing  there 
had  been  no  special  contract,  he  might  still  have  recovered ;  Ihittle  v.  Mayo,  7  Johns.  Rep. 
132 ;  and  it  is  immaterial  whether  he  has  attempted  to  prove  the  special  agreement  or 
not.     Lhmingdale  v.  Livingston,  10  Johns.  Rep.  36 ;  Keyes  v.  Stone,  6  Mass.  Rep.  391. 

It  seems  from  this  case,  that  where  performance  of  the  agreement  on  the  part  of  the 
plaintiff  had  been  rendered  impossible  by  the  act  of  the  defendant,  the  defendant  might 
still  give  the  agreement  in  evidence,  with  a  view  to  lessen  the  quantum  of  damageS| 
though  not  if  he  offered  it  for  the  express  purpose  of  defeating  the  action  altogether.  . . 
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end  of  three  mcmths  a  bill  of  two  months,  in  which  action  the 
[  *'^^  ]      plaintiff  would  have  been  entitled  *to  recover  damages  against 

the  defendant  for  his  not  haying  given  the  bill,  such  as  the 
loss  of  interest,  &c.(l)  So  where  goods  were  purchased  by  the  de 
fendant  of  the  plaintiff,(A)  to  be  paid  for  by  a  bill  at  two  months,  which 
bill  was  accordingly  drawn  upon  the  defendant  for  the  amount  of  the 
goods,  and  tendered  for  acceptance,  which  was  refused ;  an  action  of 
indebitattM  asMumpsit  for  goods  sold  and  delivered  having  been  brought 
before  the  expiration  of  the  two  months,  it  was  holden  by  the  Court  of 
Common  Pleas,  on  the  authority  of  the  preceding  case,  that  the  action 
could  not  be  sustained.(2) 

Where  goodsfi)  are  fraudulently  bought  on  credit,  the  seller  cannot 
sue  for  goods  sold  and  delivered  before  the  credit  has  expired,  though 
he  might  have  maintained  trover. 

Goods  were  sold  at  six  months'  credit,  payment  to  be  then  made  bj 
a  bill  at  two  or  three  months,  at  the  purchaser's  option ;  it  was  holden(i) 
Parke^  J.,  dubitante,  that  this  was  in  effect  a  credit  for  nine  months ; 
that  the  statute  of  limitations  would  begin  to  run  from  the  expiration 
of  that  time,  and  that  before  that  time  no  action  for  goods  sold  and  de- 
livered could  be  maintained,  although  the  plaintiff  might  have  declared 
specially  on  the  omission  to  give  a  bill  at  the  end  of  six  months.  Where 
goods  were  sold  ^^  to  be  paid  for  in  two  months,"  it  was  holden,(2)  that 
the  day  of  the  contract  was  excluded. 

A.  agreed  to  deliver  to  B.  100  ba^  of  hops,  at  a  certain  price  par 
cwt.,  by  a  certain  time.{m)    A.  having  delivered  twelve  bags  before 

the  stipulated  time,  and  demanded  payment,  which  was  re- 
[  *75  ]      fused,  ^immediately  commenced  an  action  for  the  price  of  the 

bags  delivered.     It  was  holden,  that  as  the  contract  was  en- 

(h)  Dutton  T.  JSoUm&ruMy  3  Bos.  k  Pal.  582. 

ft)  Ferguion  t.  Carrington^  9  B.  A  0.  59,  recog^.  In  Strutt  T.  SmUh^  1  Or.  M.  ^  R.  312. 
[k)  Helpt  y.  WiiUerbottom,  2  B.  &  Ad.  431.  (/)  Webb  t.  Fmrnumer^  3  M.  &  W.  473. 

[m)   Waddington  v.  OUver^  2  Bos.  k  Pul.  N.  R.  61. 


(1)  Care  must  be  taken  to  distinguish  cases  of  this  kind  flrom  the  common  cases  in 
which  goods  are  sold,  and  a  bill  taken  in  payment  payable  a  future  day,  but  without  any 
express  agreement  far  time  for  the  payment  of  the  goods ;  in  this  last-mentioned  case,  if 
the  bill  is  dishonoured,  the  drawer  may  be  sued  immediately  upon  the  original  cause  of 
action,  without  any  regard  being  had  to  the  time  which  the  bill  has  to  run  ;  for  there 
being  no  agreement  as  to  time,  the  party  takes  the  bill  as  payment,  and,  therefore,  if  it 
turn  out  to  be  good  for  nothing,  the  creditor  has  not  received  that  which  the  other 
undertook  to  giye  him,  and  may  therefore  pursue  his  remedy  immediately.  Stedman  y. 
Gooehj  1  Bsp.  N.  P.  0.  5  ;  Puckford  y.  Maxwell,  6  T.  R.  52  ;  Owenaon  y.  Morse,  7  T.  R.  64. 
A  debtor  is  not  discharged  by  giying  a  cheque  which  produces  nothing,  although  pay- 
ment in  cash  may  haye  been  preyiously  tendered ;  and  the  circumstance  of  the  cheque 
being  giyen  by  the  agent  of  a  debtor,  who  is  at  the  time  Indebted  to  his  principal  in  a 
larger  amount,  makes  no  difference.  Everett  y.  CoWns,  2  Camp.  615.  S.  P.  Oirard\. 
Taggert,  5  S.  Ac  R.  19.  But  if  the  yendee  refuse  to  take  the  goods,  the  yendor  may,  be- 
fore the  expiration  of  the  term  of  credit,  maintain  an  action  for  damages  for  breach  of 
the  contract    lb.    Sands  y.  Taylor,  5  Johns.  395 ;  Story  on  Gontr.  {813. 

(2)  Contra,  Loring  y.  Gumey,  5  Pick.  15.  On  a  sale  of  goods  at  auction  for  approved 
Indorsed  note  at  six  months  on  delivery  of  the  goods  and  refusal  of  the  note,  the  plaintiff 
may  reclaim  his  goods  or  treat  the  sale  as  without  credit  and  sue  at  once  for  the  price. 
CorUes  y.  Gardner^  2  Hall.  345 ;  Beevu  y.  Harris,  1  Bail.  S.  0.  563;  Marston  y.  Baldwin, 
17  Mass.  606. 
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tire  and  could  not  be  dpiit,  the  plaintiff  was  not  entitled  to  bring  an 
action,  until  the  whole  quantity  was  delivered,  or  until  the  time  {ox  de-  ' 
hvering  the  whole  had  arrived.  So  where  A.  undertook,  for  a  specific 
sum  of  money,  to  repair  and  make  perfect  a  given  article,  then  in  a 
damaged  state,  and  aid  repair  it  in  part,  but  did  not  make  it  perfect^ 
it  was  holden,(n)  that  he  could  not  recover  for  the  value  of  the 
work  done  and  materials  found.  In  this  case  the  contract  was  to  do  a 
specific  work  for  a  specific  sum.  Materials  used,  or  intended  to  be 
used,  in  the  construction  of  a  fixed  building,  cannot  be  deemed  goods 
sold  and  delivered,  (o)  Where  a  ship  outward  bound  with  goods,  being 
damaged  at  sea,  put  into  a  harbor  to  receive  some  repaurs  which  had 
become  necessarr  for  the  continuance  of  her  voyage,  and  a  shipwright 
was  engaged  and  undertook  to  put  her  into  thorouan  repair :  before  this 
was  completed,  he  required  payment  for  the  worK  already  done,  with- 
out which  he  refused  to  proceed,  and  the  vessel  remained  in  an  unfit 
state  for  sailing :  it  was  holden,(p)  that  the  shipwright  might  maintain 
an  action  for  the  work  already  done ;  for  there  was  nothing  in  the  pre* 
sent  case  amounting  to  a  contract  to  do  the  whole  repairs,  and  make 
no  demand  till  they  were  completed.  So  where,  upon  an  entire  con* 
tract  for  the  sale  and  delivery  of  goods  at  a  particular  time,  and  some 
of  the  goods  are  delivered,  although  the  purchaser  is  not  bound  to  pay 
for  that  part  before  the  expiration  of  the  time  fixed  for  the  delivery  of 
the  whole ;  yet  if,  upon  the  seller's  failure  to  complete  the  contract, 
the  purchaser  does  not  return  the  part  delivered,  but  elects  to  keep  that 
part,  then  the  seller  may  bring  an  action  for  the  value(  q)  (not  the  sti- 
pulated price)  of  that  part,  although  he  (the  seller)  is  liable  to  a  cross 
action  for  the  breach  of  his  contract.  So  where,  by  a  contract  of  sale, 
the  vendor  agreed  to  deliver  250  bushels  of  wheat  within  a  specific 
time,  and  delivered  part,  but  not  the  residue ;  it  was  holden,(r)  that  he 
might,  after  the  time  mentioned  in  the  contract  had  expired,  recover 
from  the  purchaser  the  value  of  the  wheat  delivered  to  and  retained  by 
him.(l)  Where  A.  purchased  goods  of  B.  and  paid  a  sum  in  deposit, 
and  received  part  of  the  goods,  but  A.  required  B.  to  take  them  back, 
as  not  being  equal  to  the  sample,  and  to  repay  the  deposit,  B.  re-sold 
the  residue,  and  A.  sued  B.  for  the  deposit ;  it  was  holden,  that  A. 


S  Sinclair  v.  Botolety  9  B.  AG.  92. 
CottereU  v.  Aptey^  6  Taunt.  322  j  Tripp  v.  Armitage^  4  M.  &  W.  687 ;  Clark  v.  BuU 
»wr,  11  M.&'W.  243. 
ip)  Rober  U  y.  Havdock^Z  B.  &  Ad.  404.  {q)  ShipUm  r.  CatMcm,  6  6.  &  C.378. 

(r)  OxendciU  y.  Wetherell,  9  B  &  C.  386.    See  also  Jamea  y.  Cottouj  7  Bingh.  266  \  Rkhr  . 
ordfony.  Dte^nn^  2  Q.B.  218,1  G.  k  D.  417. 


(1)  Wher«  a  special  agreement,  afler  being  executed  by  one  of  the  partieS|  is  annuUed 
by  the  other  party,  it  is  as  if  it  had  neyer  been  made,  and  an  action  may  be  maintained 
on  the  implied  promise,  which  is  reyived  when  the  special  agreement  is  disaffirmed.  Aa 
vhere  a  widow  liyed  with  an  infant  daughter  who  had  property  to  support  her,  in  the 
daughter's  house,  under  an  agreement  that  the  mother  should  board  the  daughter  in 
consideration  of  haying  the  house  free  of  rent  ,*  after  the  daughter's  marriage,  her  hus- 
band haying  sued  and  recoyered  of  the  mother  for  the  rent,  the  latter  brought  this  action 
against  the  husband  for  the  daughter's  board ;  and  it  was  holden  that  as  the  mother 
was  under  no  obligation  to  support  the  daughter,  and  the  agreement  being  annuUed,  she 
was  entitled  to  recoyer.     Whipple  y.  Dow,  2  Mass.  Rep.  415. 


76  ASSUMPSIT. 

could  not  recoYor  the  deposit  as  money  had  and  received,  nnless 
[  *76  3  there  was  *fraud  in  the  contract,  or  there  had  been  an  agree- 
ment between  the  parties  to  rescind  the  contract.  («) 

A  collateral  undertaking  must  be  declared  on  specially ;  as  where  B. 
undertook  in  writing  to  A.  to  answer  for  the  payment  of  certain 
goods  to  be  sent  by  him  to  0.,  it  was  holden,(f)  that  A.  could  not 
maintain  an  indebitatus  OMumpsit  against  B.  for  the  price  of  the 
goods  sent  to  C,  but  that  he  ought  to  have  declared  specially  on  the 
guaranty. 

The  general  indebitatiis  assumpsit  for  money  paid,  and  for  money  had 
and  received,  being  those  forms  of  action  which  are  of  more  extensiTe 
application  than  any  other  known  in  the  law,  I  shall  proceed  to  inquire  in 
what  cases  they  may  be  brought,  beginning  with  the  indebitatus  assump- 
sit for  money  paid. 

Of  the  Indebitatus  Assumpsit  for  Money  Paid. — ^Where  a  person 
has  laid  out  his  own  money  for  the  use  of  another,(l)  either  with  the 
express  or  implied  consent  of  such  other  person,  the  law  implies  a 
promise  of  repayment,  for  a  breach  of  which  an  indebitatus  assummt 
for  money  paid,  laid  out,  and  expended,  may  be  maintained.(teV2) 
As  where  one  person  is  surety  for  another,  and  compellable  to  pay  tne 
whole  debt,(x)  and  the  surety  is  called  upon  to  pay,  it  is  money  paid  ^ 
the  use  of  the  principal  debtor,  and  may  be  recovered  against  nim  in 
an  action  for  money  paid,  even  though  the  surety  did  not  pay 
[  *77  ]    the  debt  by  the  desire  of  the  principal.(8)    *So  where  tuio 

(t)  FiU  Y.  Castanet,  4  M.  &  Gr.  898 ;  5  Scott's  N.  R.  902. 

U)  Mines  v.  Sculthorpe^  2  Campb.  216.  («)  See  Jefferys  Y.  OufTy  2  B.  &  Ad.  843. 

[x)Perir0njfon,a.J.,8T.R.31O;  [^otPeU  v.iS^t^|8  Johns.Rep.  249;  EamsejfY.Our^ 
ner,  11  Johns.  439.] 

ri^  See  Packard  T.  Lenoir^  12  Mass.  11. 

(2)  A  tax  imposed  by  a  municipal  corporation  cannot  be  recovered  on  a  connt  for 
money  paid,  although  such  corporation  has  paid  the  cost  of  the  improvement  for  wMcli 
the  tax  was  laid.  Mayor  y.  Hughes^  1  Qill.  k  J.  480.  It  does  not  lie  for  money  ^^  ^ 
part  consideration  of  land  reclaimed  for  breach  of  subsequent  conditions.  Frost  y.Froii, 
2  Fairf.  235. 

(3)  Decker  y.  Pope,  London  Sittings,  9th  July,  Ilb*l,  MSS.  This  was  an  action  broo^t 
by  an  administrator  de  bonis  non  of  a  surety,  who,  at  defendant's  request,  had  joined 
with  another  friend  of  defendant's  in  giving  bond  for  the  payment  of  the  price  of  some 
goods  that  were  sold  to  defendant:  and  the  surety  having  been  obliged  to  pay  themoaey, 
the  administrator  declared  against  defendant  for  so  much  money  paid  to  his  use:  hon 
Mansfield  directed  the  jury  to  find  for  the  plaintiff;  observing,  that  where  a  <^^^^^.~^ 
sires  another  person  to  be  bound  with  him  or  for  him,  and  the  surety  is  afterwards  obliged 
to  pay  the  debt,  this  is  a  sufficient  consideration  to  raise  a  promise  in  law,  and  to  cb«^ 
the  principal  In  an  action  for  money  paid  to  his  use.  He  added,  that  he  had  conferr^ 
with  most  of  the  judges  upon  it,  and  they  agreed  in  that  opinion.  One  man  who  is 
compelled  to  pay  money,  which  another  is  bound  by  law  to  pay,  is  entitled  to  be  reini' 
bursed  by  the  latter;  and  money  paid  under  such  circumstances  may  be  considered  as 
money  paid  to  the  use  of  the  person  who  is  so  bound  to  pay  it.  Hence,  where  tbe  iQ- 
dorser  of  a  bill,  being  sued  by  the  holder,  paid  him  part  of  the  sum  mentioned  ifl  ^' 
bill ;  it  was  holden,  that  he  might  recover  the  same  f^om  the  acceptor  in  an  action  for 
money  paid  to  his  use.  Povmal  v.  Ferrand,  6  B.  &  G.  439.  So  where  several  persons 
jointly  contract  for  a  chattel  to  be  made  or  procured  for  the  benefit  of  all,  and  as  to  whwa 
the  executors  of  any  party  dying  before  the  work  is  completed,  are  by  agreement  to  staw 
in  the  place  of  the  party  dying;  in  such  a  case,  though  the  legal  remedy  of  the  p^^ 
employed  would  be  solely  against  the  survivors,  yet  the  law  would  certainly  iinpiy « 
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persons  are  sureties  for  another,(y)  and  the  obligee  compels  one  of 
the  sureties  to  pay  the  whole  debt,  such  surety  may  maintain  an 
action  against  his  co-surety,  and  thereby  compel  him  to  contribute  his 
proportion  towards  the  payment  of  the  debt.  N.  In  such  case,  it  does 
not  appear  to  be  necessary,  that  the  insolvency  of  the  principal  debtor 
should  be  proved.  But  where  it  appeared  that  one  of  two  sureties  had 
been  prevailed  on  to  become  a  surety  at  the  instance  of  the  other,  (2;) 
and  the  other  had  been  compelled  to  pav  the  debt,  Lord  Kenyon  woula 
not  permit  him  to  call  on  his  co-surety  for  contribution,  more  especially 
as  he  had  taken  a  bill  of  sale  from  the  principal  debtor  in  order  to  pro- 
tect himself.  (1) 

A.  being  in  want  of  goods,  went  to  B.,  accompanied  by  0.,  and  ordered 
some,  C.  saying  in  A.'s  presence,  that  if  A.  did  not  pay  he  would ;  the 
goods  having  been  supplied,  and  C.  having  paid  the  money,  it  was 
holden,(a)  that  he  might  recover  it  back  from  A. ;  inasmuch  as  the 
promise  being  made  in  the  presence  of  A.,  there  was  an  implied  contract 
that  if  0.  paid  the  money,  A.  would  repay  it. 

(y)  See  CotoeU  ▼.  Edwartbj  2  Bos.  k  Pal.  268 ;  and  FUt  y.  Purnwrd,  8  M.  &  W.  638 ;  and 
Bee  decision  of  Lord  Kenyon^  0.  J.,  in  the  following  case. 
(2)  Turner  ▼.  DavU^  2  Esp.  N.  P.  C.  478. 
(o)  Alexander  r.  Vane,  1  M.  &  W.  611 ;  1  Tyr.  k  Gr.  866. 


contract  on  the  part  of  the  deceased  contractor  that  his  executors  should  paj'  their  pro- 
portion  of  the  price  of  the  article  to  be  famished.  Per  ALderaon,  B.,  deliyering  the 
judgment  of  the  court  in  Prior  v.  Hemhrow,  8  M.  &  W.  873 ;  2  Wms.  on  Exrs.,  1487,  4th 
Am.  Ed.  Hatemger  y.  SokiUj  6  S.  ft  R.  S.  Bat  he  cannot  maintain  this  action  until 
he  has  actually  paid  the  monej,  although  he  may  haye  been  sued,  judgpnent  obtained 
against  him,  and  execution  leyied.  Morrison  y.  Berkey^  7  S.  &  B.  238.  An  action  lies 
by  surety  for  money  paid,  if  he  has  g^yen  his  note,  which  is  accepted  in  satisfaction. 
Peareon  y.  Parker,  3  N.  H.  R.  366.  Oraiff  y.  Oraiffj  6  Rawle,  91.  And  eyen  where 
the  principal  has  a  good  defence,  as  usury,  if  the  surety  yoluntarily  pay  the  debt, 
with  a  knowledge  of  such  defence,  this  action  lies ;  for  no  man  is  bound  to  take 
advantage  of  a  penal  law,  to  avoid  a  contract  which  he  ought  in  equity  to  perform : 
the  surety  was  under  no  obligation  to  dispute  the  payment  of  the  debt.  Pord  y. 
Keith,  1  Mass.  Rep.  139.  So  where  two  persons  are  sureties  for  another  and  the  obligee 
compels  one  of  the  sureties  to  pay  the  whole  debt,  such  surety  may  maintain  an  action 
against  his  co-surety,  and  thereby  compel  him  to  contribute  his  proportion  towards  the 
payment  of  the  debt.  Johnton  y.  Johnson,  11  Mass.  Rep.  359.  Taylor  v.  Savage,  12  Mass. 
Rep.  93.  MorriM  y.  WiUs,  6  Har.  k  J.  120.  S.  P.  Owens  y.  ColHneon,  3  Gill,  k  Johns.  26. 
So  if  two  persons  agree  equally  to  bear  the  loss  to  be  sustained  in  consequence  of  one 
of  them  becoming  special  bail  for  a  third  person,  and,  after  they  have  equally  contributed 
to  the  payment  of  the  debt,  one  is  refunded  the  amount  paid  by  him,  he  is  liable  in  this 
action  to  the  other  for  a  moiety  of  the  sum  so  refunded.  Smith  y.  Hicks,  6  Wend.  48. 
So  also  assumpsit  lies  for  money  paid  at  request  of  one  of  three  jointly  liable  to  ^  third 
person,  against  aU  three.     Tradesman's  BanJcY,  Astor,  11  Wend.  87. 

(1)  The  plaintiffs  chartered  their  vessel  to  A.,  who  covenanted,  among  other  things,  to 
pay  the  charge  of  manning  the  vessel  during  the  voyage ;  the  defendant,  who  was  mas- 
ter of  the  vessel,  received  a  certain  sum  from  A.,  to  be  appropriated  to  the  payment  of 
the  wa^es  of  the  seamen ;  but  A.  being  indebted  to  him,  he  applied  the  sum,  so  received, 
in  payment  of  his  own  debt,  and  did  not  pay  the  seamen  ,*  the  seamen  libelled  the  vessel, 
and  the  plaintiffs,  in  order  to  get  her  liberated,  paid  their  wages :  It  was  holden,  that  as 
the  plaintiffs  were  not  personally  liable  for  the  seamen's  wages,  A.  having  covenanted, 
in  the  charter  party,  to  pay  them,  and  the  defendant  being  liable  as  master  to  pay  them, 
an  action  for  money  paid  could  be  maintained  by  the  plaintiffs  against  the  defendant  for 
the  amount  adyanced  to  the  seamen ;  but  it  was  doubted  whether  an  action  for  money 
had  and  received,  would  lie,  under  the  circumstances  of  the  case,  for  the  sum  received 
by  the  defendant  from  A.    Qoodridye  v.  Lord,  10  Mass.  483. 
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An  action  for  money  paid  cannot  be  maintained  unless  there  h 
a  request  to  pay  it,  either  express  or  implied.  Hence,  where  tie 
defendant  contracted  to  transfer  stock  on  a  certain  day  to  the  plaintiff, 
bat  failed  to  perform  his  contract ;  npon  which  the  plaintiff  bought 
the  stock,  and  to  recover  the  consequent  loss  sustained  by  him,  brought 
an  action  against  the  defendant  for  money  paid :  Held,(5)  that  such 
action  was  not  maintainable,  as  the  plaintiff  should  have  declared 
specially  on  the  contract.  A  tenant,  by  a  written  agreement  under 
which  he  took  a  house,  agreed  to  pay  taxes,  which  by  statute  were  due 
from  the  landlord.  The  tenant,  haying  made  default,  and  the  landlord 
having  been  obliged  to  pay,  sued  the  tenant  for  the  amount  as  mtmey 
paid  to  hU  use.  It  was  holden,(<?)  that  the  form  of  action  was  miscon- 
ceived, and  that  the  tenant  ought  to  have  been  sued  on  the 
[  *78  ]  affreement.(l)  The  ground  of  the  decision  *was  "  that  the 
plaintiff's  payment  relieved  the  defendant  from  no  liability 
but  what  arose  from  the  contract  between  them.'Ye?) 

This  action  may  be  maintained  by  the  bail  against  their  princip&U^) 
for  the  recovery  of  such  sums  of  money,  as  they,  from  their  situation  us 
bail,  and  in  order  to  secure  themselves,  have  been  fairly  and  necessarily 
obliged  to  expend.  The  bail  may  surrender  their  principal  in  their  own 
discharge,  and  for  their  own  security ;  consequently,  if  the  principal 
absconds,  and  the  bail  incur  expenses  in  sending  after  him,  and  securing 
him,  in  order  that  he  may  be  surrendered,  such  expenses  may  be  re 
covered  in  this  action  against  the  principal.(2)  So  where  A.,  B.,  andC. 
were  lessees  of  certain  premises  by  deed  from  D.,(/)  to  whom  they 
covenanted  to  pay  the  rent,  and  B.  and  0.  assigned  their  interest  to  A., 
8ubse(|uent  to  which  assignment,  and  with  full  knowledge  whereof,  the 
plaintiff  put  his  goods  on  the  premises,  under  the  care  of  A.,  where  they 
were  taken  as  a  distress  by  D.  for  rent  arrear ;  and  the  plaintiff,  in 
order  to  redeem  his  eoods,  was  obliged  to  pay  the  rent  due,  taking  at  the 
time  a  receipt  from  fi.'s  attorney  as  for  so  much  received  on  account  of 
A.,  B.,  and  C. ;  it  was  holden,  that  the  plaintiff  might  maintain  an 
action  for  money  paid  against  A.,  B.,  and  C,  on  the  ground  that  the 
three  defendants  were  liable  to  the  landlord  for  the  rent  in  the  fct 
instance ;  and  as,  by  the  payment  made  by  the  plaintiff,  all  the  three 
were  released  from  the  demand  of  the  rent,  and  as  such  payment  was 
not  a  voluntary  but  a  compulsory  payment,  because  the  plaintiff  could 
not  have  relieved  himself  from  the  (ustress ;  under  these  circumstances 

b)  Lighlfoot  Y.  Creedy  8  Taunt.  268.  (c)  Spmcer  v.  Parry j  3  A.  A  E.  331. 

[d)  FerAtdersoriy  B.,  in  Kemp  ▼.  Findm,  12  M.  &  W.  423 ;  which  see. 

e)  Fisher  v.  FeUowe^  6  Esp.  N.P.0.171. 

[/)  Exall  V.  Partridge  and  othere^  8.  T.  R.  308,  recognized  in  Povmal  v.  Fanwd,  6  B.» 
G.439,  and  anU,  p.  76,  n.  (29.)     See  Hancock  y.  Cafyn^  8  Bingh.  358. 

(1)  Assumpsit  lies  for  money  paid  against  a  tenant  who  suffers  plaintiff's  property  to 
be  sold  on  a  distress,  and  which  he  buys  in.     WeUa  v.  Porter^  7  Wend.  119. 

f  2)  And  where  there  are  two  or  more  grantees  under  a  mortgagor,  whether  seTenu^y 
or  m  common,  if  either  pay  off  the  mortgage,  the  other  shall  be  holden  to  a  reasonaolj 
contribution.  Taylor  v.  Porter^  7  Mass.  Rep.  355.  Where  a  party  has  paid  a  judgiB«°| 
recovered  against  him,  for  an  entire  demand,  to  which  a  person  not  a  party  to  the  suit 
was  jointly  liable  with  himself,  he  cannot  maintain  an  action  against  that  person  wS 
contribution.    Murray  v.  Boytrt^  14  Johns.  Rep.  318. 
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the  law  would  nnplj  a  promise  by  the  three  defendants  to  repay  the 
plaintiff.  In  this  case,  the  money  paid  was  the  plaintiff's  money :  this 
18  requisite  for  the  maintenance  of  the  action ;  for  where  A.  let  a  house 
to  B.,  which  B.  underlet  to  G.^  and  A.  distrained  the  goods  of  C.  for 
rent  due  from  B.,  which  goods  were  afterwards  sold  by  virtue  of  the 
Stat.  2  Will,  k  Ma.  sess.  2,  c.  5,  s.  2,  and  the  money  arising  from  the 
sale  paid  over  by  the  auctioneer  to  A. ;  it  was  holden,(^^  that  C.  could 
not  maint4iin  an  action  against  B.  for  money  paid  to  his  use,  because 
the  money  in  question  never  was  the  money  of  C.  but  the  money  of  the 
landlord ;  for  the  moment  the  goods  were  converted  into  money,  that 
money  became  an  executed  satisfaction  in  the  landlord  for  the  rent 
arrear ;  and  C,  the  tenant,  was  only  interested  in  the  surplus  proceeds, 
if  any,  of  the  goods. 

It  IS  observable,  that  the  mere  circumstance  of  one  person  having 
received  an  advantage,  from  the  payment  of  money  bv  another,  is  not 
sufficient  to  raise  an  assumpsit  against  the  former  :(1)  the  consent  of 
the  party,  either  expressed  or  implied,  is  essentially  necessary 
to  Hhe  support  of  the  action.(2)  In  an  action  for  money  [  *79  ] 
paid,(A)  by  the  plaintiffs,  to  the  use  of  the  defendants,  it  ap- 
peared that,  by  Stat.  22  &  28  Oar.  II.  c.  11,  the  parishes  of  St.  Yedast's 
and  St.  Michael  le  Quern  were  united;  and  that  since  that  time,  one 
set  of  officers  had  served  for  the  two  parishes,  the  election  of  whom  had 
always  been  made  at  a  joint  vestry ;  that  only  nine  vacancies  in  the  office 
of  sexton  had  happened  since,  all  of  which  had  been  filled  up  agreea- 
bly to  this  custom;  that  in  the  year  1759  the  sexton's  salary  was  fixed  at 
202.  per  annum,  which  was  agreed  to  be  paid  equally  by  both  parishes; 
that  the  overseers  of  St.  Vedast's  had  paid  the  sexton  who  was  last 
chosen  the  whole  sum,  to  recover  a  moiety  of  which  this  action  was 
brought.  The  defence  was,  that  the  last  election  of  a  sexton  was  not 
a  joint  one,  and  that  the  parish  of  St.  Michael  claimed  a  right  of 
choosing  a  separate  sexton  for  themselves,  of  which  they  had  given 
notice  to  the  other  parish.  Lord  Mansfield^  C.  J.  This  action  must 
he  ff rounded  either  on  an  express  or  implied  consent ;  but  here  is  neither. 
JBtUleTj  J.  If  this  were  held  to  be  a  joint  obligation,  it  would  be  say- 
ing that  the  sexton  might  bring  his  action  against  one  of  the  parishes 
for  the  whole  sum,  whidi  is  not  the  case.    In  like  manner  it  was  holden, 

{ff)  Mo^er.P^ke,  11  East,  52, 

(A)  Stokes  and  another  f  Overteertof  St.  VedasfSjY,  Lewis  and  another j  Overseers  of  St,  Michael 
le  Quern,  London^  1 T.  B.  20. 

See  Mayor  r.  Hughes,  1  Gill,  k  J.  482.     Tamer  t.  Egerton,  1  Id.  430. 

ESee  Hassmgery,  Johns,  6  S.  ft  R.  4.  So,  where  three  of  the  defendants  were  prin- 
,  and  the  fourth  a  snretf ,  on  a  bond  given  to  the  United  States  for  duties,  and  the 
plaintiff,  at  the  request  of  one  of  the  principals,  paid  the  bond,  and  brought  assumpsit  for 
money  paid  against  the  principals  and  surety :  at  the  trial  he  was  nonsuited,  and  the 
judgment  was  affirmed  on  exceptions ;  for,  though  the  request  of  one  principal  might 
well  enure  at  the  request  of  the  others  who  were  concerned  in  interest,  and  ultimately 
responsible ;  jet  the  law,  in  such  a  case,  will  not  imply  an  assumpsit  in  the  surety,  who 
has  no  interest.  If  the  defendant,  who  made  the  request  to  the  plaintiff,  had  himself 
paid  off  the  bond,  he  never  could  hare  called  upon  the  surety  to  contribute ;  and  a 
payment  by  the  plaintiff,  at  his  request,  ought  not  to  hare  a  greater  operation  than  an 
actual  payment  by  him.    Elmmdorph  t.  Tappen^  5  Johns.  Rep.  176. 
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that  a  broker(t)  (who  had  contracted  with  third  persons  for  the  sale  of 
stock  at  a  future  day  by  the  authority  of  his  principal,  but  without 
disclosing  the  name  of  his  principal,  who  afterwards,  in  consequence 
of  the  rise  of  the  stocks,  refused  to  make  good  his  bargain,)  could  not, 
by  paying  the  difiference  to  the  persons  to  whom  the  stock  had  been 
sold,  maintain  an  action  for  money  paid  on  an  implied  assumpsit  against 
his  principal  for  the  amount.(l^ 

If  an  auctioneer  is  employed  to  sell  an  estate  by  auction,(A;)  and  he 
undertakes  to  conduct  the  auction  so  as  to  avoid  incurring  the  duty  if 
the  estate  is  not  sold,  but  through  mistake  transacts  the  business  so 
that  the  duty  attaches,  which  he  is  obliged  to  pay,  the  law  will  not  raise 
an  implied  promise  on  the  part  of  the  employer  to  reimburse  the  ftn^ 
tioneer  the  money  paid  for  the  duty,  which  has  been  thus  incurred 
through  his  own  blunder.  So  an  officer  guilty  of  a  breach  of  duty 
cannot  recover  money  which  he  has  paid  in  consequence  of  it,  though 
for  the  benefit  of  the  defendant.(Z)(2) 

If  A  recoyer  in  an  action  founded  on  tort  against  B.  &;  C.(m) 
[  *80  ]  *and  levy  the  whole  damages  on  B.,  B.  cannot  maintain  an 
action  against  G.  upon  an  implied  assumpsit  for  a  reimburse- 
ment of  a  moiety;  for  a  contribution  cannot  be  claimed  as  between  joint 
wrong-doers.(3)  ^'  From  the  inclination  of  the  court,  mPhiUipaY.  Bigg^ 
Hard.  164,  and  from  the  concluding  part  of  Lord  Kenyon'g  judgment  in 
Merryweather  y.  Nixan^  [in  which  he  says,  that  decision  would  not 

(i)  (7AiW  V.  Morley,  8T.  R.  610,  cited  hjBotanquet,  J.,  in  Toung  v.  CoUj  3  Biiigh.N.C.731, 
tLDdpostf  p.  86 ;  bnt  see  Sutton  v.  Tathamf  10  A.  A  E.  27  ;  2  P.  &  D.  308. 
(k)  Capp  T.  Tophamy  6  East,  392.  (I)  PUeher  y.  Bailey^  8  East,  171. 

\m)  Merryweather  y,  Nizan^  8  T.  B.  186. 


(1)  *'A  person  employing  one  who  is  notoriously  a  broker,  must  be  taken  to  authorize 
his  acting  in  obedience  to  the  rules  of  the  Stock  Exchange."  Per  Lord2>€yiJiiafi,G.J.; 
Sutton  V.  Taiham^  10  A.  &  E.  29. 

(2)  So,  if  an  officer  having  an  execution,  without  demanding  the  amount  from  the 
defendant,  and  without  his  request,  pay  it  over  to  the  plaintiiF,  he  cannot  maintain  && 
action  against  the  defendant  for  the  money  paid  ;  for  an  officer  has  no  right  to  sleep  on 
his  execution,  and  then  pay  the  money  himself  and  bring  an  action  for  it;  sach  > 
practice  is  not  only  against. the  rules  of  law,  but  would  tend  to  multiply  suits  and  in- 
crease litigation.  Jonet  v.  WiUon^  3  Johns.  Rep.  434.  Menderbaek  v.  HopkinSf  8  Johns. 
Bep.  436. 

If  a  collector  of  taxes  pay  over  the  defendant's  tax  to  the  treasurer,  without  defend- 
ant's request,  and  there  has  been  no  subsequent  promise  to  repay,  he  cannot  maintain 
an  action.  Beach  y.  Vandenburyh^  10  Johns.  Rep.  361.  OverseerM  of  WaUkiU  y.  OverMn 
of  Mamakatingj  14  Johns.  Rep.  87. 

(3)  A  different  rule  holds  in  the  case  of  a  Joint  judgment  against  sereral  defendant 
in  an  action  of  assumpsit  Per  Lord  Kenyon,  C.  J.,  S.  C.  So  an  action  of  assumpsit 
lies  by  a  ship-owner,  to  recover,  from  the  owner  of  the  cargo,  his  proportion  of  a 
general  average  loss,  incurred  by  sacrificing  the  tackle  belonging  to  a  ship  on  an  ex- 
traordinary emergency  for  the  benefit  of  the  whole  concern.  BirkleyY.  Presyravij  1 S^^ 
R.  220.  So  an  action  may  be  maintained  to  recover  a  contribution  in  the  nature  of  a 
general  average  by  one  shipper  of  goods  against  another.  Dobton  v.  WiUon,  3  Gampb. 
480.  The  owners  of  a  ship's  cargo  are  liable  to  contribution,  at  the  suit  of  the  shi'l^ 
owners,  for  ship's  stores  necessarily  thrown  overboard  after  a  vessel  was  captured,  and 
while  she  was  in  the  hands  of  the  enemy.  Friee  y.  Noble,  4  Taunt.  123.  The  proprietor 
of  goods  laden  on  the  deck  of  a  ship  according  to  the  custom  of  a  particular  tmde,  is 
entitled  to  contribution  from  the  ship-owner  for  a  loss  by  jettison.  Gould  v.  Oiwff)  ^ 
Bingh.  N.  C.  134,  recognizing  JDacosta  v.  £dmundSf  4  Gampb.  142. 
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affect  cases  of  mdemnity,  where  one  man  employed  another  to  do  acts, 
not  unlawful  in  themselves,  for  the  purpose  of  asserting  a  right,]  and 
from  reason,  justice,  and  sound  policy,  the  rule  that  wrong-doers  can- 
not have  contribution  against  each  other  is  confined  to  cases  where 
the  person  seeking  redress  must  be  presumed  to  have  known  that  he 
was  doing  an  unlawful  act*"  "Pex*  Best^  G.  J.,  delivering  judgment  in 
Adamson  v.  JarviSj  4  Bingh.  82, 3.  One  of  several  partners,  who  pays 
money  on  account  of  his  partners,  cannot  maintain  an  action  against 
them  for  contribution,  on  the  ground  that  he  made  such  payment, 
not  voluntarily,  but  by  compulsion  of  law.(n) 

A.  having  recovered  a  judgment  against  a  trader,(o)  and  taken  out 
execution,  a  levy  was  made  on  the  goods  of  the  trader,  but  after  he 
had  committed  an  act  of  bankruptcy;  the  money  levied  was  paid  over 
to  A.  An  action  of  trover  was  afterwards  brought  by  the  assignees 
against  A«,  the  sheriff,  and  the  bailiff,  in  which  damages  were  re- 
covered :  and  these  damages,  together  with  the  costs,  were  paid  by 
the  bailiff;  it  was  holden,  that  there  was  no  implied  promise  on  the 
part  of  A.  to  indemnify  the  bailiff,  or  to  contribute  to  the  damages 
and  costs  in  the  action  of  trover;  but  that  the  bailiff  might,  in  an 
action  for  money  had  and  received,  recover  the  levy-money,  being 
money  paid  under  a  mistake  to  A.,  and  the  bailiff  being  answerable  for 
it  to  the  assignees. 

In  a  case  where  there  were  three  assignees  of  a  bankrupt's 
estate  *who  had  acted  in  the  commission,  and  two  of  them  [  *81  ] 
paid  the  solicitor's  bill,(j9)  it  was  holden  that  the  two  could 
not  maintain  a  joint  action  against  the  third  for  contribution,  but  that 
each  ought  to  bring  a  separate  action.  So  where  three  had  entered 
into  a  joint  and  several  bond  of  indemnity  to  a  sheriff, (9)  for  the  pro- 
tection of  their  separate  interests,  and  the  sheriff  had  compelled  two 
of  them  to  pay  the  whole  sum,  it  was  holden  that  they  could  not  main- 
tain a  joint  action  against  the  third  for  contribution.(l) 

Of  the  IndehitatuB  Assumpsit  for  Money  had  ana  received.-^The 
action  for  money  had  and  received  is  founded  on  all  the  equitable  cir- 
cumstances of  the  case  between  the  parties ;  and,  consequently,  in  order 
to  recover  in  this  form  of  action  the  plaintiff  must  show  that  he  has 


s 


fi)  JSadUr  y.  Nu»n,  bB,k  Ad.  936.  (o)  WiUon  v.  Milner^  2  Campb.  462. 

)  JBrand  and  another  y.  Boulcott,  3  Boa.  k  Pal.  235. 
{q)  KOby  T.  Vemon,  5  Esp.  N.  P.  C.  194. 

(1)  In  order  to  sustain  an  action  for  monej  paid,  it  must  appear  that  money  has  been 
actually  advanced .  Cummmg  y.  Haekley^  8  Johns.  Rep.  202.  But  a  bond  giyen  is  not 
equiyalent  to  the  payment  of  money,  and  not  sufficient  to  entitle  the  plaintiff  to  recover 
under  a  count  for  money  paid.  lb.  Taylor  y.  Higgins^  3  East's  Rep.  169.  Though 
there  are  some  cases  in  which  the  giving  negotiable  paper  has  been  held  equivalent  to 
the  payment  of  money.  Barday  v.  Proctor y  2  Esp.  Rep.  571.  Morriion  v.  Berkeyy  7  S. 
k  R.  246,  supports  this  doctrine ;  and  Pearson  v.  Parker^  3  N.  H.  R.  366 ;  Craig  y.  Craig^ 
5  Rawle,  91.    M^CUUan  y.  Crofton,  6  Greenl.  307. 

This  action  wiU  not  lie  to  recover  back  money  paid  for  a  conveyance  of  land  by  a 
deed,  containing  covenants  of  warranty,  if  there  be  no  fraud  in  the  transaction,  and  the 
covenants  be  not  void,  although  nothing  past  by  the  deed.  Richards  v.  KiUamy  10  Mass. 
Rep.  239 ;  Phelpt  v.  Decker^  lb.  267 ;  Blits  v.  NeguSj  8  Id.  46.  But  if  there  was  fraud  or 
deceit  in  the  sale,  an  action  lies.    D^  Ulricht  y.  Melchor^  1  Dallas's  Rep.  428. 
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.equity  and  conscience  on  his  side.    From  the  following  positions  it  may 
be  collected  in  what  cases  this  action  may  be  maintained : — 

1.  If  I  pay  money  to  a  person  who  claims  an  authority  to  receive  it, 
but  really  has  not  any  such  authority,(r)  and  afterwards  I  am  compell- 
ed to  pay  it  again  to  the  person  lawuQly  entitled  to  receive  it,  an  action 
for  money  had  and  received  will  lie  against  the  person  unjustly  receiv- 
ing the  money.(l) 

2.  Where  a  person  has  usurped  an  office  belonging  to  another,(8)  and 
taken  the  known  and  accustomed  fees  of  office,  an  action  for  money  had 
and  received  will  lie  at  the  suit  of  the  party  really  entitled  to  the  office, 
against  the  intruder,  for  the  recovery  of  such  fees.  Hence  this  action 
is  frequently  brought  to  try  the  right  to  offices(t)  to  which  fees  are  an- 
nexed.(t£)  It  must  be  observed,  however,  that  this  action  will  not  lie 
to  recover  gratuitous  donations  given  to  the  intruder,  as  money  given 
by  strangers  for  showing  a  church.  An  action  for  money  had  and  re- 
ceived(a;)  does  not  lie  by  the  nominee  of  a  perpetual  curacy  for  the  pro- 
fits thereof,  until  he  has  obtained  the  bishop's  license  ;  for,  in  curacieB, 
the  party  is  not  in  possession  until  license.  But  in  the  case  of  a  do- 
native, the  party  is  in  full  possession  immediately  on  the  no- 

[  *82  ]     mination ;  and,  "^consequently,  if  any  other  person  takes  the 
rents  and  profits,  he  may  maintain  an  action  for  money  had 
and  received.  (y)(2) 

(r)  Bonnell  t.  Foukcy  2  Sid.  4.     See  post^  page  87,  Cripps  v.  Reade, 

(«)  Arris  v.  Stukelet/,  2  Mod.  260.     See  also  Ifovard  v.  Ifoorf,  2  Lev.  245,  and  the 

opinioQ  of  HolU  C.  J.,  in  1  Ld.  Rajm.  703. 
U)  Boyter  v.  Dodswortk^  6  T.  R.  681. 
\u)  See  R.  v.  Bingham^  2  East's  R.  311.     Information  in  nature  of  quo  warranto  is  the 

onljr  convenient  method  of  trying  the  right,  where  there  are  no  fees. 
(x)  Powd  V.  MUbank,  1  T.  R.  399,  n.  2  Bl.  R.  851,  S.  C, 
(y)  Per  Ashkurtt,  J.,  in  The  King  y.  Biahop  of  Chester^  1  T.  R.  403. 

(1)  If  A.  be  indebted  to  B.,  and  paj  such  debt  to  the  attorney  of  a  person  suing  A. 
in  B.'s  name,  but  without  B.'s  authority,  B.  may,  notwithstanding,  recover  the  debt  in  an 
action  against  A.,  whose  remedy  is  against  the  attorney ^  although  the  attorney  was  deceived 
by  a  counterfeited  warrant  of  attorney.    Robson  v.  JSaion,  1  T.  R.  62. 

(2)  It  lies  although  it  may  involve  the  trial  of  the  title  to  an  office,  if  the  party  h&s 
•once  been  in  possession.  Allen  v.  M^Kean^  1  Sumner,  276.  So  also  against  adminis- 
trator of  a  regimental  paymaster,  by  his  successor.  Blackwell  v.  Irwin^  4  Dana,  187. 
At  the  suit  of  the  U.  S.  for  money  received  by  one  public  agent  of  another.  27.  S.  v. 
Bttfordj  3  Peters,  28.  Where  an  allowance  is  made  by  the  revenue  laws  to  the  marshal 
for  custody  of  property  seized,  under  order  of  court,  which,  for  a  portion  of  the  time, 
has  been  in  the  keeping  of  a  predecessor,  no  action  at  law  lies  by  him  against  his  suc- 
cessor, to  whom  it  was  paid,  for  a  proportionable  share.  Waddell  v.  Morris^  14  Wend.  76. 
It  is  the  appropriate  remedy  for  money  collected  under  an  illegal  assessment.  Adam  T. 
Litchfield,  10  Conn.  127.  Or  illegal  toll.  Chase  v.  Dwinal,  7  Greenl.  134.  Bo^(m 
Olass  Co.  V.  Boston,  4  Mete.  181 ;    Watson  v.  Princeton,  lb.  599. 

It  lies  wherever  by  the  ties  of  natural  justice  and  equity,  and  when  no  rule  of  policy 
-or  strict  law  intervenes  to  prevent,  the  defendant  ought  to  refund  the  plaintiff's  monej, 
and  cannot  with  a  good  conscience  retain  it.  Irvine  v.  llanlin,  10  S.  k  R.  219 ;  Bogari 
V.  Nevins,  6  S.  &  R.  369  ;  Morris  v.  Torrin,  1  Dall.  148 ;  Barr  v.  Craig,  2  Id.  154;  Mw- 
phy  V.  Barron,  1  Har.  &  Gill,  258;  Wiseman  v.  Lyman,  7  Mass.  288 ;  Wright  v.  Bf^Ur^  6 
Wend.  290;  Eddy  v.  Smith,  13  Id.  488  ;  Guthrie  y.  Hyatt,  1  Harring.  447 ;  Farmers'  Bank  v. 
Brown,  lb.  330  ;  Tevis  v.  Brown,  3  J.  J.  Marsh.  175.  And  generally  by  bringing  it  the 
plaintiff  waives  all  torts  and  special  damages,  and  recovers  only  for  the  money  received; 
and  in  most  cases  he  so  far  confirms  the  defendant's  acts  that  he  cannot  deny  his  right 
to  receive  it.  Esttaick  v.  ffugg,  1  Dall.  222  ;  Banna  v.  Pegg,  1  Blackf.  181.  Sed  vide 
Farnsley  v.  Murphy,  Addis.  22. 
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3.  Where  money,  to  which  there  was  not  any  ground  of  claim  in 
conscience,  has  been  paid  under  a  mistake,  the  party  may  recover  it 
back  again  in  an  action  for  money  had  and  received  :(1)  As  where  A., (2) 
who  was  indebted  to  the  estate  of  B.,  a  bankrupt,  paid  the  debt  to  his 
assignees  without  setting  off,  as  he  was  entitled  to  do,  a  sum  of  money 
due  to  himself  from  the  oankrupt,  it  was  holden,  that  A.  might  recover 
the  money,  which  he  had  neglected  to  set  off,  in  an  action  for  money 
had  and  received  against  the  assignees.  So  where  an  action  was 
brought  against  a  person  upon  a  groundless  demand,(a)  and  the  cause 
was  compromised  by  the  payment  of  the  money  demanded,  it  was 
holden,  that  money  had  and  received  would  lie  for  the  recovery  of  the 
sum  so  paid. 

But  where  money  has  been  paid  under  the  compulsion  of  legal  pro- 
cess in  an  action,  which  the  party  might  have  defended  successfully  if 
he  had  been  prepared  with  his  evidence,  this  money  cannot  be  recover- 
ed in  an  action  for  money  had  and  received ;  although  such  evidence  be 


i: 


iz)  Bize  v.  Diekason,  1  T.  R.  285. 

[a)  Cobden  v.  Kmdrick^  4  T.  R.  432,  in  not&.    Bat  see  Hamlet  v.  Richardson^  9  Bingh. 
647;  2  M.  &  Scott,  811. 


There  need  be  no  privity  of  contract  between  the  parties  in  order  to  support  this 
action,  except  that  which  results  from  one' man's  having  another's  money,  which  he  has 
not  a  right  conscientiously  to  retain.  Maton  v.  Waite^  17  Mass.  563  ;  Hall  v.  Marston, 
lb.  579;  Baffle  Bank  v.  Smithy  5  Conn.  71;  Dickson  v.  Cunningham^  Mart.  &  Yerg.  221. 
Sed  vide  Rapalye  v.  Emory^  2  Dall.  54.  The  money  must  have  been  received  by  the 
defendant.  Beardtley  v.  Rooij  11  Johns.  4Q4]*LuckeU  v.  Bohanon^  3  Bibb,  378  ;  Maddp- 
son  V.  WallacCj  7  J.  J.  Marsh.  100;  Johnson  v.  Haggin^  6  Id.  581. 

Although  negotiable  notes  received  by  the  defendant  are  often  regarded  as  money. 
Floyd  V.  jD<iy,  3  Mass.  405;  Hemmenway  v.  Bradford^  14  Id.  122 ;  Willie  v.  Oresnf  2  N. 
Hamp.  333 ;  Clark  ▼.  Finney,  6  Cow.  297. 

The  general  principal  seems  to  be  that  to  sustain  a  count  for  money  had  and  received, 
it  must  appear  that  the  defendant  had  received  money  due  to  the  plaintiff,  or  something 
which  he  had  really  or  presumptively  converted  into  money  before  suit  brought,  or 
which  he  had  received  as  money  and  instead  of  it.  Hatton  v.  Mobinson^  2  Blackf  479 ;  Has- 
kins  V.  Zfunham,  Anthon,  81.  Where  one  man  has  money  in  his  hands  which  ex  cequo  et  bono 
belongs  to  another,  if  there  be  a  contract  modifying  or  controlling  the  general  liability 
to  pay,  the  person  entitled  to  the  money  may  recover  it  in  an  action  of  money  had  and 
received.     Hitchcock  v.  Lukensj  8  Port  333. 

(1)  As  for  excess  of  money  obtained  nnder  an  extent  on  a  recognizance  taken  in  too 
large  a  sum  by  the  fraud  of  conusee,  notwithstanding  a  writ  of  entry  and  final  judg- 
ment for  conusee.  Morton  v.  Chandler,  8  Greenl.  9.  So  also  for  interest  credited  by 
mistake  on  a  settlement.  Tinslar  v.  May,  8  Wend.  561.  So  for  money  paid  on  execu- 
tion on  a.^  satisfied  judgment.  Wisner  v.  Bttlkley,  15  Id.  321.  Against  the  holder  of  a 
note  by  am  indorser  who  paid  it  under  a  judgment  where  the  holder  had  previous  to  the 
payment  discharged  a  prior  party.    Brown  v.  Williams,  4  Wend.  360. 

So,  too,  where  the  defendants  sent  to  the  plaintiffs  a  bad  check,  which  they  supposed 
and  declared  they  had  of  the  plaintiffs ;  but  which  in  fact  was  received  of  the  Boston 
Bank;  a.nd  the  plaintiffs,  confiding  in  the  affirmation  of  the  defendants,  paid  them  the 
money  for  the  check,  and  did  not  discover  the  mistake  until  after  the  drawer  of  the 
check  had  become  insolvent :  it  was  holden,  that  the  plaintiffs  might  recover  back  the 
money  paid  for  the  check ;  for  whatever  delay  there  was  in  the  plaintiffs,  in  not  collect- 
ing the  check,  arose  from  their  confiding  in  the  mistaken  affirmation  of  the  defendants. 
The  President,  Sfc.  of  the  Union  Bank  v.  The  Bank  of  the  United  States,  3  Mass.  Rep.  74. 

Bank  notes,  and  any  other  property  received  as  money  will  support  the  action  the 
same  as  if  money  itself  had  been  received.  Mason  v.  Waite,  17  Mass.  560 ;  SLinslee  v. 
WHson,  7  Cow.  662  ;  Arms  v.  Ashley,  4  Pick.  74 ;  Thompson  v.  Babcock,  Brayt.  24 ;  and 
see  Mclniire  v.  Kennedy,  5  Am.  Law  Reg.,  May  1857,  Opinion  per  Woodward,  J, 
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produced  at  the  trial  of  the  second  action,  as  shows  that  the  other 
party  was  not  entitled  to  recover  it  in  the  fir8t.(l) 

The  defendant  had  brought  an  action  against  the  present  plaintiff 
for  goods  sold,(6)  for  which  the  plaintiff  had  before  paid  and  obtained 
the  defendant's  receipt,  but  not  being  able  to  find  the  receipt  at  that 
time,  and  having  no  other  proof  of  the  payment,  he  could  not  defend 
the  action,  but  was  obliged  to  submit  and  pay  the  money  again,  and 
gave  a  cognovit  for  the  costs.  The  plaintiff  afterwards  founa  the  re- 
ceipt, and  brought  an  action  for  money  had  and  received  in  order  to 
recover  the  amount  of  the  sum  so  wrongfully  enforced  in  payment. 
But  Kenyan^  C.  J.,  was  of  opinion,  that,  after  the  money  had  been 
paid  under  legal  process^  it  could  not  be  recovered,  however  unconsci- 
entiously  retained  by  the  defendant,  though  the  case  of  Mo9es  v.  Mac- 
ferlaUj  2  Burr.  1009,  was  referred  to ;  and  thereupon  the  plaintiff  was 
nonsuited.  On  a  motion  to  set  aside  the  nonsuit.  Lord  Kenyan  said, 
that  after  recovery  by  process  of  law  there  must  be  an  end  of  litiga- 
tion, otherwise  there  would  not  be  any  security  for  any  person.  And 
GhrosCj  J.,  said,  that  it  would  tend  to  encourage  the  greatest  negligence, 
if  the  court  were  to  open  a  door  to  parties  to  try  their  causes  again, 
because  they  were  not  properly  prepared  the  first  time  with  their  evi- 
dence. Rule  refuBed.(2)  So  according  to  ffolroyd,  J.,(e;) 
[  *83  ]  ^'  If  the  money  has  been  paid  *after  proceedings  have  actual- 
ly commenced,  there  being  no  fraud  in  the  party  suing,  it 
cannot  be  recovered  back."  Plaintiff  being  about  to  compound  with 
his  creditors,  defendant,  a  creditor,  refused  to  subscribe  the  deed  unless 
he  were  paid  in  full.  Plaintiff,  to  obtain  his  signature,  gave  a  bill, 
payable  to  defendant's  agent,  for  the  difference  between  twenty  shil- 
lings in  the  pound  and  eight  shillings,  the  proportion  compounded  for. 
Defendant  then  signed  the  deed.  Plaintiff  did  not  honour  the  bill,  when 
due ;  but  on  subsequent  application  he  paid  it  some  months  after  the 
dishonour,  to  the  payee,  and  defendant  received  the  money.  The  other 
creditors  were  paid  according  to  the  deed.  It  was  holden,(d^  that  the 
plaintiff  could  not  recover  back  the  amount  paid  to  the  defenaant  above 
eight  shillings  in  the  pound ;  for  that  the  transaction  had  been  closed 
by  a  voluntary  payment  with  full  knowledge  of  the  facts,  and  ought 
not  to  be  reopened ;  and  that  it  did  not  make  any  difference,  that  the 
sum  in  question  had  not  been  recovered  by  action.  But  it  is  otherwise, 
where  the  money  has  been  obtained  by  fraudulent  extortion,(6)  or  paid 
under  protest. 

The  trustees,  under  a  marriage  settlement  of  stock,  the  dividends  of 

{b)  Marriott  v.  Hampton,  7  T.  R.  269,  recognized  by  Park,  J.,  in  Reynolds  v.  Webb,  4 
Bingh.  N.  C.  700,  cited  bj  Dmman,  G.  J.,  in  Wilson  y.  Ray^  10  A.  ft  E.  S8 ;  2  P.  &  D. 
253.     See  also  Bdeher  y.  MilUy  2  Or.  M.  k  R.  150. 

(c)  In  MUnes  v.  Duncan,  6  B.  A;  G.  679,  recognized  in  Hamlet  y.  Richardson,  9  Bingh.  647. 

(d)  Wilson  y.  Ray,  10  A.  ft  E.  82;  2  P.  ft  D.  253. 

ie)  Duke  d$  Cadaval  v.  Collins,  4  A.  ft  E.  858 ;  6  Nev.  ft  M.  324 ;  Payns  v.  Chapnuaif 
4  A.  ft  E.  364. 

(1)  gee  Cobb  y.  Curtis,  8  Johns.  R.  470 ;   White  y.  Ward,  9  Id.  232. 

(2)  TUton  y.  Gordon,  1  N.  H.  33;  Lorinff  v.  Mansfield,  17  Mass.  Rep.  394.  But  gee 
Whitcomb  y.  Williams,  4  Pick.  228. 
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which  they  convenanted  to  permit  the  bankrupt  to  receive  for  his  life, 
executed,  after  his  bankruptcy,  a  power  of  attorney  to  A.  to  receive 
the  same.  A.  received  the  dividends,  and  paid  them  over  to  the  wife 
of  the  bankrupt,  save  one  sum,  which  he  paid  to  one  of  the  trustees  ; 
held,(/)  that  the  assignees  might  recover  the  total  amount  of  such  di- 
vidends from  the  trustees,  in  an  action  for  money  had  and  received,  in- 
asmuch as  the  whole  of  the  money  had  been  virtually  received  by  the 
trustees  after  full  notice  of  the  bankruptcy. 

A.  having  received  a  sum  of  money  bequeathed  by  will  to  his  wife, 
gave  it  to  her  to  take  care  of.  The  wife,  without  his  knowledge,  de- 
posited it  in  a  bank,  in  the  name  of  her  son  by  a  former  marriage,  who 
was  then  an  infant,  and  took  from  the  bankers  an  accountable  receipt 
in  her  son's  name,  bearing  interest :  It  was  holden,(^)  that  the  bankers 
were  liable  to  A.  for  the  amount  in  an  action  for  money  had  and  re- 
ceived. 

Where  a  party  pays  money  to  another  voluntarily,  with  full  know- 
ledge of  all  the  facts  of  the  case,f  1)  the  party  so  paying  can- 
*not  recover  it  on  account  of  his  ignorance  of  the  law.f2)     [  *84  ] 
Where  an  underwriter  of  a  policy  of  insurance  upon  a  ship, 
having  paid  the  amount  of  the  insurance,(A)  as  for  a  loss  by  capture, 
sought  to  recover  it,  on  the  ground  that  th]^  assured  had  not,  at  the 
time  of  effecting  the  insurance,  disclosed  to  the  underwriter  a  material 
letter  respecting  the  time  at  which  the  ship  sailed ;  but,  it  being  proved, 
that,  before  the  loss  on  the  policy  was  adjusted,  all  the  papers,  includ- 
ing the  letter  in  question,  had  been  laid  before  the  underwriter,  it  was 
faolden,  that  he  could  not  recover ;  for  every  man  must  be  taken  to  be 
cognizant  of  the  law.(3) 
• 

(/)  AlUn,  Auignu  of  Prior ^  y.  ImpeU  and  another^  8  Taunt.  263. 

(g)  CaUand  r.  Lwfd,  6  M.  A;  W.  26. 

\k)  BilbU  r.  Lumley,  2  East's  R.  469,  recognized  by  Lawrmee^  J.,  in  Loihain  y.  ffendev" 
Mon,  D.  P.  3  Bos.  k  Pal.  520.  See  also  Gamery  v.  Bond^  3  M.  ft  S.  378.  But  see  Bdl  y. 
Otardintr^  pott^  85. 

(1)  "Where  a  payment  has  been  made,  not  with  full  knowledge  of  the  facts,  but  onlj 
under  a  blind  suspicion  of  the  case,  and  it  is  found  to  have  been  paid  unjustly,  the  party 
paying  may  recover  it  back  again."  Per  Ashkurit^  J.,  in  Chatfidd  v.  Paxton,  2  East's 
R.  471,  n.  See  MUne$  v.  Duncan^  6  B.  ft  C.  671,  and  po«i,  85  ;  and  see  Wakefield  y.  New- 
bon,  13  Law  J.,  (N.  S.)  Q.  B.  260.  See  Waite  v.  Leggetty  8  Oowen,  195,  and  Clarke  v. 
Dutcher,  9  Id.  674,  in  which  case  the  question  was  fUUy  considered,  and  the  authorities 
reviewed  by  Sutherland,  J. 

(2)  He  may  if  it  be  the  law  of  another  ttate^  for  that  is  an  ignorance  of  fact.  Haven  v. 
FofteTj  9  Pick.  112;  Newton  v.  Harden^  3  Shep.  45. 

(3)  The  defendant  being  tenant  to  the  plaintiff  of  certain  rooms  at  the  yearly  rent  of 
twenty  guineas,  the  plaintiff,  at  the  expiration  of  the  year,  insisted  on  being  paid  twenty- 
five  gnlneas,  and  threatened  to  distrain  if  it  was  not  paid.  The  defendant,  in  conse- 
quence of  the  threat,  paid  the  larger  sum,  and  an  action  having  been  brought  by  the 
plaintiff  against  the  defendant  for  another  demand,  the  defendant  insisted  on  setting  off 
the  five  guineas  which  he  had  paid  under  the  threat  of  distress,  as  having  been  paid  by 
compulsion,  and  in  his  own  wrong.  But  Lord  Kenyonj  G.  J.,  was  of  opinion,  that  this 
could  not  be  deemed  a  payment  by  compulsion,  as  the  defendant  might,  by  a  replevin, 
have  defended  himself  against  the  distress.  Knibbt  v.  HaU,  1  Esp.  N.  P.  G.  84,  cited  by 
Lawrence^  J.,  in  Lothian  v.  Henderson^  3  Bos.  ft  Pul.  520,  and  recognized  by  Denman^  G.  J., 
delivering  judgment  of  court  in  Skeate  v.  Beale,  3  P.  ft  D.  601 ;  1 1  A.  ft  E.  991.  So  where 
a  party,  sued  on  a  claim  which  he  knows  to  be  unfounded,  pays  it;  although  at  the  time 
of  payment  he  protests  against  it,  and  declai  es  his  intention  to  bring  an  action  to  recover 
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The  same  doctrine  was  laid  down  in  Brisbane  v.  Dacres,  6  Taunt- 
143,  with  this  limitation  only,  that  the  retaining  the  money  be  not 
against  the  conscience  of  the  party  to  whom  it  is  paid.  And  the  rale 
holds  equally  where  money  has  been  allowed(^')  in  account,  as  where  it 
has  been  actually  paid.     The  same  principle  was  recognized  in  the 

following  case.  The  drawer  of  a  bill  of  exchange,  with  full 
[  *86  ]     *knowledge  of  time  having  been  given  to  the  acceptor,  upon 

a  supposition  that  he  (the  drawer^  remained  liable,  three 
months  after  the  bill  became  due,  promised  tne  holder  that  he  would 
pay  the  bill,  if  the  acceptor  did  not;  it  was  holden,(y)  that  the  drawer 
was  bound  by  this  promise,  and  could  not  avail  himself  of  his  ignorance 
of  the  law  at  the  time  when  he  made  the  promise.  See  also  Branutan 
V.  Robins,  4  Bingh.  16,  where  the  authority  of  Brisbane  v.  Daeres  was 
recognized  by  Best,  0.  J.  But  if  a  person  pay  money  under  a  mis- 
take of  the  real  facts,  and  no  laches  are  imputable  to  him  (in  respect  of 
his  omitting  to  avail  himself  of  the  means  of  knowledge  within  his 
power)  he  may  recover(i)back  such  money.(l)  And  so  where  a  payment 

(t)  Skyring  y.  Oreenwoodf  4  B.  J^  G.  281,  [recognised  in  Bate  ▼.  Lawrence,   8  Scott's' 

N.  R.  122.] 

(j)  Stevens  y.  Lynch,  12  East,  38.  (k)  MQnee  y.  Duncan,  6  B.  &  G.  671. 

• _ 

back  the  money  so  paid,  jet  no  action  will  lie ;  for  he  ought  to  have  defended  the  actioa 
brought  against  him.  Brown  y.  M^Kinnally,  1  Esp.  N.  P.  G.  279,  Lord  Kenyan,  G.  J. 
See  also  Cartwriyht  y.  Rowley,  2  Esp.  N.  P.  G.  723.  It  was  agreed  between  A.  and  B., 
that  A.  for  a  certain  commission  should  ship  a  cargo  of  wheat  of  a  specific  quality  at  a 
foreign  port,  for  B.  in  England.  The  wheat,  upon  its  arrival,  having  been  found  to  be 
of  an  inferior  qnalitji  B.  brought  an  action  against  A.  for  a  breach  of  the  agreement,  and 
recovered  damages.  A.  afterwards  brought  an  action  against  B.  for  the  commission ; 
but  it  was  holden,  that  A.  could  not  recover;  Lord  EUenborough,  G.  J.,  observing,  that 
the  facts  which  he  relied  on  in  this  action  might  have  been  griyen  in  evidence  to  reduce 
the  damages  when  he  was  defendant ;  and  that  he  considered  the  account  as  closed  be- 
tween the  parties  by  the  former  verdict.  Kiet  v.  Atkinton,  2  Gampb.  63.  See  Gover  r. 
Popkin,  2  Stark.  N.  P.  G.  8. 

(1)  But  where  one  pays  money  under  a  misapprehension  of  facts  as  weU  as  law,  he 
may  recover  it  back.  See  Mowati  v.  Wright^  1  Wend.  355,  where  the  subject  was  ex- 
amined by  Gh.  J.  Savage,  and  the  rule  stated  to  be,  that  where  there  was  no  fraud  nor 
mistake  of  fact  j  mere  mistake  of  the  law  is  not  sufficient.  Brown  v.  Williame,  4  Wend.  360. 
As  where  an  indorser  of  a  promissory  note,  ignorant  that  a  demand  had  not  been  dulj 
made  on  the  maker,  nor  due  notice  given  to  himself,  paid  the  amount  to  a  bank  for.tbe 
holder,  it  was  holden,  that  he  might  recover  it  of  the  bank,  they  having  had  notice  of 
the  mistake,  and  not  to  pay  it  over.  Garland  v.  The  President  fc,  of  the  Salem  Bank,  9 
Mass.  Rep.  408. 

So,  where  one  of  several  owners  of  a  vessel  and  cargo  insured  the  same  in  hb  own 
name  only,  and  a  loss  accrued,  which  an  underwriter  had'  paid ;  and  it,  afterwards  ap- 
peared that  the  assured  had  covered  more  than  bis  own  part  of  the  property  at  risk,  pre- 
viously to  such  underwriter's  signing  the  policy ;  the  underwriter  recovered  back  the 
money  he  had  paid,  although  it  appeared,  that  the  assured  intended  the  insurance  as  well 
for  his  partners  as  himself,  and  that  the  partners  had  usually  insured  in  the  name  of  one, 
when  intending  to  insure  for  all.    Pearson  v.  Lord,  6  Mass.  Rep.  81. 

But  it  is  incumbent  on  an  assurer  to  make  out  a  clear  case  of  mistake,  if  he  seeks  to 
recover  back  a  loss  paid  on  a  policy.    EUing  v.  Scott,  2  Johns-  Rep.  157. 

Two  persons  go  to  a  bank  at  the  same  time,  and  one  deposits  money  there,  which  the 
other  claims  as  his  own,  and  has  carried  to  his  account,  but  without  the  knowledge  of 
the  person  depositing  it,  who  does  nothing  to  countenance  the  mistake;  an  action  lies 
for  its  recovery,  by  the  real  owner  of  the  money,  against  the  bank.  WinUr  y.  Bank  of 
New  York,  2  Gaines'  Rep.  337. 

Where  money  is  paid  by  the  plaintiff  to  the  defendant  by  mistake,  notice  of  the  mis- 
take and  demand  of  repayment  before  bringing  suit  to  recover  it  back  are  not  necessary ; 
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IB  made  under  a  forgetfulness  of  facts  which  the  party  making  it  once 
knew,  and  in  the  hurry  of  business,  it  may  be  recovered  back  in  an  ac- 
tion for  money  had  and  received.(Q  And  it  is  not  sufficient  to  prevent 
a  party  from  recovering  money  paid  by  him  under  a  mistake  of  fact, 
that  he  had  the  means  of  knowledge  of  the  fact ;  unless  he  paid  it  inten- 
tionally, not  choosing  to  investigate  the  fact.(97i) 

Money  due  in  point  of  honour  or  conscience,  though  a  person  is  not 
compellable  to  pay  it,  yet,  if  paid,  shall  not  be  recovered.(n) 

4.  Where  money  has  been  paid  without  consideration,  or  on  a  consi- 
deration which  fails,  an  action  for  money  had  and  received  will  lie  for 
the  recovery  of  it.(l)  The  plaintiff  had  insured  several  numbers  in  the 
lottery,(o)  at  the  office  of  the  defendant,  for  which  he  had  paid  in  pre- 
miums a  considerable  sum  of  money.  The  defendant  having  refused  to 
pay  the  sums  insured  upon  some  of  the  chances  which  had  terminated 
in  favour  of  the  plaintiff,  he  brought  an  action  for  money  had  and  re- 
ceived against  the  defendant,  in  order  to  recover  the  premiums ;  it  was 
holden,  that  the  action  would  well  lie,  although  it  was  objected,  that 
the  contract  was  illegal  by  stat.  14  Geo.  III.  c.  76,( p)  and  the  plain- 
tiff partieeps  crimims;  Blackstoney  J.,  observing,  that  on  the  part  of 
the  insured,  the  contract  on  which  he  had  paid  his  monev  was  not 
criminal,  but  merely  void,  and  therefore  hflving  advanced  his  money 


(I)  Lucas  V.  Worwicky  1  M.  &  Rob.  297. 

(m)  KeUf/  V.  Solari,  9  M.  &  W.  54,  recognized  in  Bell  v.  Gardiner^  4  M.  &  Gr.  11 ;  4 
6cott,  N.  R.  621. 

(n)  Farmer  r.  Arundel^  2  Bl.  R.  824.  (o)  Jagues  v.  GoUghay,  2  Bl.  R.  10*73. 

Ip)  See  the  remark  of  LcL  ElUnborough  on  this  case,  in  ThUiUwood  y.  Craycroftj  1  M. 
&  S.  502. 


for  the  partj  receirlng  money  paid  under  a  mistake  of  facts  is  not  a  bailee  or  trustee, 
nor  does  his  duty  to  return  it  arise  upon  request.  If  notice  and  demand  were  necessary, 
putting  a  letter  containing  such  notice  and  demand,  directed  to  the  defendant,  into  the 
post  office  is  sufficient.     UHca  Banky.  Van  Geiaon,  18  Johns.  Rep.  486. 

Money  paid  under  a  mistake  or  ignorance  of  the  law,  but  with  a  knowledge  of  the  facts, 
or  with  the  means  of  such  knowledge,  cannot  be  recovered  back.  EllioU  y.  Swartwout^ 
10  Pet.  137;  Mowatt  t.  Wright^  1  Wend.  355;  Clark  v.  Dutcher,  9  Cow.  674;  Hubbard  y. 
Matin,  8  Terg.  498  ;  Janet  y.  Watkma,  1  Stew.  81 ;  Diekens  v.  Jonet^  6  Yerg.  483 ;  Mt- 
ing  y.  SeoU,  2  Johns.  157  ;  Ladd  y.  Kenney^  2  N.  Hamp.  341 ;  Lee  y.  Stuart^  2  Leigh,  76 ; 
Mayor  J  S^e.  y.  Judak^  6  Leigh,  305  ;  Bean  y.  Jonee^  8  N.  Hamp  149 ;  FUgo  y.  Penny,  2 
Murph.  182 ;  Norton  y.  Marden,  3  Shep.  45 ;  Trustees,  S^e.  y.  Keller^  1  Ala.  406 ;  Esby  y. 
Allison,  9  Watts,  462.  But  where  money  has  by  mistake,  in  a  matter  of  fact,  been  paid 
to  a  wrong  person,  it  may  be  recovered  back  in  an  action  for  money  had  and  received. 
Bank  of  Louisiana  v.  BaUard,  7  How.  Miss.  371 ;  Norton  v.  Marden^  3  Shep.  45;  Pearson 
T.  Lord,  6  Mass.  84;  Bond  y.  ffaya,  12  Id.  36;  Lazelle  v.  Miller,  15  Id.  208 ;  kowatt  v. 
WHght,  1  Wend.  355;  Burr  y.  Veeder,  3  Id.  412 ;  Diekms  y.  Jones,  6  Yerg.  483. 

To  deprive  a  party  of  his  action  for  money  voluntarily  paid  when  it  was  not  due,  it 
it  must  appear  that  it  was  paid  with  a  full  knowledge  that  it  ought  not  to  be  paid. 
Waits  y.  Legget,  8  Cow.  195.  So  money  paid  under  a  matual  mistake  of  facts  between 
the  parties,  there  being  no  fraud  and  no  beneficial  interest  obtained,  may  be  recovered 
back.  Norton  y.  Mardsn,  3  Shep.  45.  Or  money  paid  as  damages  on  a  protested  bill 
of  exchange,  without  a  legal  liability,  if  paid  with  a  full  knowledge  of  the  facts,  cannot  be 
recovered  back.  Commercial  Bank  v.  Reed,  11  Ohio,  498.  So  it  has  been  held  that  the 
payee  of  a  check  is  not  responsible  to  the  bank  for  the  amount  of  it,  paid  to  him  without 
fraud  on  his  part,  although  the  payment  was  made  to  him  under  a  mistake,  the  bank 
supposing  that  it  had  funds  of  the  drawer  when  in  fact  it  had  not.  Bull  v.  Bank  of 
the  8taU,  Dudley,  S.  C.  259. 

(1)  See  Spring  v.  Coffin,  10  Mass.  Rep.  31 ;  Rice  v.  Peel,  15  Johns  Rep.  503 ;  Murphy 
V.  Barrtm,  1  Ear.  k  Gill,  258. 
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mthout  any  eormderation^  he  was  entitled  to  recover  it  back.  See 
JaqueB  v.  WUhy,  1  H.  Bl.  66 ;  S.  P.  Clarke  v.  Shee^  Cowp.  197,  and 
poBt^  under  the  sixth  rule,  p.  90. 

Plaintiff,  a  stockbroker,  sold  for  defendant  four  Guatemala  bonds  and 
paid  him  the  amount;  the  bonds,  after  they  had*  been  in  the  hands  of 
the  purchaser  two  days,  were  discovered  to  be  not  marketable ; 
[  '^'SG  ]  whereupon  plaintiff  took  them  back  and  reimbursed  "Hhe  pur- 
chaser. The  defendant  upon  being  applied  to,  answered, 
that  he  was  agent  only  as  to  part  of  the  bonds,  but  that  if  the  payment 
had  been  made  for  his  own  part,  he  would  desire  his  clerk  to  reimburse 
the  plaintiff.  At  the  trial  the  defendant  did  not  show  all  the  bonds 
were  not  his.  It  was  holden,(^)  that  plaintiff  was  entitled  to  recover 
from  defendant,  in  an  action  for  money  had  and  received,  the  amount 
he  had  paid  to  defendant. 

The  deeds  for  securing  an  annuity  were  set  aside  for  an  informality 
in  registering  the  memorial  ;(r)  it  was  holden,  that  money  paid  to  the 
grantor,  as  the  consideration  of  the  annuity,  might  be  recovered  in  an 
action  for  money  had  and  received.  So  where  a  deed,  a  bond,  and 
warrant  of  attorney  (upon  which  judgment  had  been  entered)(«)  had 
been  given  for  securing  an  annuity,  and  on  the  application  of  the 
grantor  to  the  Court  of  King's  Bench,  the  judgment  was  set  aside,  and 
the  warrant  of  attorney  directed  to  be  delivered  up  to  be  cancelled,  be- 
cause the  latter  instrument  was  improperly  described  in  the  memorial, 
but  no  order  was  made  as  to  the  deed  or  bond,  which  remained  un- 
cancelled ;  it  was  holden,  that  the  grantee  might  recover  the  consider- 
ation in  an  action  for  money  had  and  received,  on  the  ground  that  he 
had  contracted  for  one  entire  assurance,  consisting  of  several  securities, 
and  that  he  had  a  right  to  have  the  assurance  entire,  or  to  have  back 
his  money ;  and  the  defendant  having  taken  away  one  of  the  securities, 
the  consideration  for  the  money  had  failed.  In  cases  of  this  kind,(^) 
the  action  for  money  had  and  received  will  not  lie  against  a  mere  surety, 
who  has  not  actually  received  any  part  of  the  consideration,  although 
he  has  joined  with  the  grantor  in  signing  a  receipt  for  it.  A  receipt  is 
not  a  discharge  of  an  action,  nor  is  it  pleadable  in  bar ;  it  is  only  a 
primd  facie  acknowledgment  that  money  has  been  paid.  Hence,  in 
assumpsit  by  two  co-trustees  for  money  had  and  received  to  their  use, 
where  the  defendant  produced  a  receipt  for  the  money  given  by  one  of 
the  plaintiffs,  it  was  holden,(i^)  that  this  was  not  conclusive,  and  that 
evidence  was  properly  admitted  to  show  that  the  giving  the  receipt  was 
a  fraudulent  transaction,  and  that  the  money  had  not  been  paid.(l) 

A  receipt,(t;)  is  an  admission  only,  and  the  general  rule  is  that  an 
admission,  though  evidence  against  the  person  who  made  it  and  those 

(g)  Young  v.  CoUy  3  Bing.  N.  C.  724.  (r)  Shove  ▼.  Webby  1  T.  R.  732. 

(s)  Scurfield  v.  Oowland^  6  Bast,  241.  (t)  Straion  v.  RattaU^  2  T.'R.  366. 

(u)  Skaife  and  another  v.  Jackson,  3  B.  &  C.  421. 
(v)  Oravet  v.  Key,  3  B.  &  Ad.  318,  n.     See  also  Farrar  v.  HutchvMon,  9  A.  &  E.  641. 

(1)  Where  a  feme  covert  made  a  deed  of  land  which  she  had  no  power  to  make,  and 
which  was  void ;  it  was  holdea  that  this  action  could  be  maintained  to  recover  back  the 
consideration  money.    Shearer  v.  Fowler,  7  Mass.  Rep.  31 
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claiming  under  him,  is  not  eandimve  evidence,  except  as  to  the  person 
who  may  have  been  induced  by  it  to  alter  his  condition.  A  receipt 
may,  therefore,  be  contradicted  or  explained,  and  there  is  no  case  in 
which  a  receipt  upon  a  negotiable  instrument  has  been  consi- 
dered to  be  an  exception  to  the  general  rule ;  on  the  ^contrary,  [  *87  ] 
Lord  Keny<m{w)  was  of  opinion  that  a  receipt  on  the  back  of 
a  bill  might  be  explained  by  parol  evidence,  and  shdwn  to  be  a  receipt 
from  the  drawer  and  not  from  the  acceptor.(l) 

A  lease  was  sold  to  the  plaintiff  by  defendant  as  administrator,(a;) 
without  any  regular  assignment  or  other  conveyance ;  but,  at  the  time 
of  sale,  the  defendant  said,  that  the  premises  were  his  property,  to  do 
as  he  liked  with,  and  if  any  thin^  happened,  he  would  see  the  plaintiff 
righted.  Afterwards  the  defendant's  letters  of  administration  were 
repealed,  and  the  plaintiff  was  turned  out  of  possession  by  a  recovery 
in  ejectment  at  the  suit  of  the  new  administrator:  whereupon  the  plain- 
tiff brought  an  action  for  money  had  and  received  against  the  de- 
fendant, to  recover  the  consideration  paid  for  the  lease ;  and  it  was 
holden,  that  it  would  well  lie :  Lord  Kenyan^  C.  J.,  observing,  that  he 
did  not  wish  to  disturb  the  rule  of  caveat  emptor^  adopted  in  Bree  v. 
HolieacJi^{jf)  and  in  other  cases,  where  a  regular  conveyance  was  made, 
to  which  other  covenants  were  not  to  be  added;  for  in  general  the 
seller  covenanted  for  his  own  acts,  and  for  those  of  his  ancestors  only, 
in  which  respect  the  case  of  a  mortgage  differed  from  it,  as  a  mortga- 
gor covenanted,  that  at  all  events  he  has  a  good  title ;  but  here  the 
whole  passed  by  parol,  and  it  proceeded  on  a  misapprehension  by  both 
parties,  that  the  defendant  was  the  legal  administrator  of  the  lessee, 
though  it  turned  out  afterwards  that  he  was  not.  As,  therefore,  the 
money  was  paid  under  a  mistakey  he  thought  that  an  action  for  money 
had  and  received  would  lie  to  recover  it  back ;  in  the  case  cited  {Bree 
V.  Holbeach)  no  action  at  all  could  have  been  maintained.  (2)    So  where 


[ 


w)  Scholey  t.  WaUhy,  Pcake's  N.  P.  0.  24.  (z)  Crippt  T.  Rtade^  6  T.  R.  606. 

y)  Doug.  654. 


(1)  Sacb  circumstances  as  would  set  aside  a  contract  in  equity,  avoid  a  receipt  at 
law.    Fuller  v.  Crittendeny  9  Conn.  401 ;  1  Greenl.  on  Evid.  J  212,  305. 

(2)  But  after  an  agreement  for  the  conveyance  of  land  has  been  executed  by  payment 
of  the  consideration,  and  delivery  of  the  deed  in  which  the  number  of  acres  is  expressed, 
if  the  vendee  should  find  a  deficiency  in  the  quantity,  he  cannot  bring  an  action  for 
money  had  and  received,  to  recover  a  proportional  part  of  the  consideration  money ;  his 
relief,  if  any  where,  is  in  equity.    Howm  v.  Barker^  3  Johns.  Rep.  506. 

This  action  lies  to  recover  back  money  paid  on  a  contract  which  has  been  rescinded. 
Gillet  V.  Maynardj  5  Johns.  Rep.  85;  Davis  v.  Martton  and  Tntsteej  5  Mass.  Rep.  199 ; 
Kimball  v.  Cunningham^  4  Mass.  Rep.  502;  Rai/TnondY,  Bernard,  12  Johns.  Rep.  274; 
Whtder  v.  Board,  12  Johns.  Rep.  363 ;  Smith  v.  Ware,  13  Johns.  Rep.  257 ;  Bill  V. 
Green,  4  Pick.  114;  Vid.  also  Buck  v.  Waddle,  1  Ohio  170;  Alcorn  v.  Ilarmonton, 
2  Blackf.  235.  But  see  Frost  v.  Clarkson,  7  Cowen,  24.  And  it  makes  no  difference 
although  the  contract  be  under  seal ;  Weaver  v.  BenUy,  1  Gaines'  Rep.  47 ;  Byers  v. 
Bostwick,  2  Rep.  Con.  Ct.  75  ;  Anderson  v.  Solomon,  lb.  329  ;  Boyd  -v.  Anderson,  1  Tenn. 
Rep.  438.  But  it  does  not  lie  to  recover  money  ordered  to  be  restored  on  the  reversal 
of  the  judgment  of  an  inferior  Court ;  though  it  seems  that  if  there  were  a  reversal 
without  an  order  of  restitution,  the  action  might  be  maintained.  Duncan  v.  Kirkpairick, 
13  S.  k  R.  292.  And  such  has  been  the  determination  in  Maryland,  1  Har.  &  John.  405, 
and  in  New  York,  6  Cowen,  297.  It  lies  for  costs  paid  by  defendant  in  error,  on  reversal 
and  subsequent  judgment  in  his  favor.  Hamilton  v.  Aslin,  3  Watts,  222.  See  also 
Sturges  v.  Allen,  10  Wend.  354;  and  Ante,  p.  82,  note  1. 
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defendant,  who  was  in  possession  of  the  premises,  of  which  he  had  heen 
tenant  under  a  lease  from  a  tenant  for  life,  then  dead,  sold  to  the  plam- 
tiff  the  lease,  pretending  that  it  was  a  good  lease  for  seven  years,  and 
shortly  afterwards  the  plaintiff  was  ejected,  it  was  holden,  by  Law- 
rence,  J.,  on  the  authority  of  Oripps  v.  Reade^  that  the  plaintiff  might 
recover  the  consideration  paid  for  the  lease  in  an  action  for  money  had 
and  received.  Matthews  v.  HolUngi^  Salop  Summer  Assizes,  1801; 
Woodfairs  Landlord  and  Tenant,  4th  edit,  by  Wollaston,  649,  n.  See 
Johnson  V.  Johnson^  3  B.  &;  P.  162.  Where  money  is  paid,  and  the 
thing  contracted  for  is  not  delivered,  it  is  money  had  and  received  to 
the  use  of  the  party  who  has  paid  it.  Anon,  per  King,  G.  J.,  Str. 
40T.  A.  paid  B.  a  sum  of  money  for  a  bill  of  exchange  on  a  banker, 
who  broke  before  it  could  be  tendered ;  it  was  holden  that  A.  might 
recover  back  the  money  in  an  action  for  money  had  and  received.  BuU. 
N.  P.  131.  But  where  a  plaintiff  has  received  benefit  from  a  thing 
which  he  has  purchased,  e.  g.  a  patent  for  an  invention, 
[  *88  ]  although  the  patent  should  turn  out  to  "^be  void,  the  plaintif 
cannot  recover  the  consideration  originally  paid.(yVl) 
5.  If  ah  undue  advantage  be  taken  of  a  person's  Bituation,(2)  and 
money  obtained  from  him  by  compulsion,  such  money  may  be  reco* 
vered,(2;)  in  an  action  for  money  had  and  received.  The  plaintiff  having 
in  the  month  of  August  pawned  some  goods  with  the  defendant  for 
20Z.,(a)  without  making  any  agreement  for  interest,  went  in  the  Octo- 
ber following  to  redeem  them,  when  the  defendant  insisted  on  having 
10{.  as  interest  for  the  202.,  the  plaintiff  tenderinff(i)  him  the  202.  and 
42.  for  interest,  knowing  the  same  to  be  more  than  the  legal  interest 
amounted  to ;  the  defendant  still  insisted  on  having  102.  as  interest, 
whereupon  the  plaintiff,  finding  that  he  could  not  otherwise  get  his 
goods  back,  paid  the  defendant  the  sum  which  he  demanded,  and 
brought  an  action  for  the  surplus  beyond  the  legal  interest,  as  money 
had  and  received  to  his  use ;  the  court  held,  that  the  action  would  weU 
lie,  for  it  was  a  payment  hy  compulsionj{8)  and  the  plaintiff  might  have 

(y)  Taylor  Y.  Hare^  1  N.  R.  260. 

(z)  Cited  by  Coleridge^  J.,  in  Duke  de  Cadaval  v.  Collint^  4  A.  &  E.  86Y. 

(a)  Aillty  y.  Reynoldt^  Str.  915 ;  and  see  Scarf e  v.  HaUifax^  7  M.  &  W.  288;  AtSmaU 
T.  Wainwright,  2  Q.  B.  837  ;  2  G.  &  D.  217. 

(h)  See  Fiizroy  v.  OwUlim^  1  T.  R.  153,  as  to  the  necessity  of  a  tender  of  the  money 
really  advanced.  But  see  10  B.  k  C.  684,  where  the  authority  of  this  case  was  doubted. 
See  also  Tregoning  v.  Attenhorough^  7  Bingh.  97,  where  Tindaly  G.  J.,  said  the  case  of 
Fitxroy  t.  GwiUim  can  scarcely  be  supported  in  point  of  law,  because  under  the  statute 
of  Anne  every  contract  for  more  than  5^.  per  cent,  interest  is  absolutely  void.  See  also 
Hargreavea  v.  Huickinton^  2  A.  &  £.  13. 

(1)  An  invention  is  a  fair  subject  of  sale;  and,  if  sold  in  good  faith,  no  matter  bow 
worthless  it  may  be,  the  price  may  be  recoyered.  Whether  it  be  an  invention  or  not  is 
for  the  jury.    Marshall  y.  Feekj  I  Dana,  615. 

(2)  No  degree  of  physical  or  mental  imbecility  is  of  itself  sufficient  to  ayoid  a  contract, 
unless  it  depriyes  the  party  of  legal  competency.  Famam  y.  Brookt,  9  Pick.  212.  See 
1  Parsons  on  Cont.  310,  326. 

(3)  "  For  nothing  haying  been  said  at  the  time  when  the  money  was  lent,  as  to  the 
quantum  of  interest  which  should  be  paid  for  the  loan  of  it,  the  law  must  determine 
that  matter ;  and  the  broker  baying  possessed  himself  of  the  pawn,  upon  the  implied 
contract  to  restore  it  upon  the  principal  and  legal  interest  being  tendered,  the  increase 
of  the  demand  beyond  what  he  must  be  supposed  to  haye  contracted  for,  and  irbst 


ASSUMPSIT.  88 

had  sucli  an  immediate  want  of  his  goods  that  an  action  of  trover  would 
not  have  answered  his  purpose,  and  the  rule  volenti  nonfit  injuria  holds 
only  where  the  party  has  a  freedom  of  exercising  his  will.(l)  The 
principle,  that  money  extorted  by  duress  of  the  plaintiff's  goods,  and 
paid  by  the  plaintiff  under  protest,  may  be  recovered  in  an  action  for 
money  had  and  received,  is  well  established  and  generally  recog- 
nized.({?)  It  has  been  holden,  that  an  agreement  is  not  void  on  the 
ground  of  having  been  made  under  duress  of  goods ;  and  that 
there  is  not  *any  distinction  in  this  respect  between  a  deed  [  *89  ] 
and  an  agreement  not  under  seal.(d!) 

6.  Where  contracts  or  transactions  are  prohibited  by  positive  statutes, 
for  the  sake  of  protecting  one  set  of  men  from  another,  if  money  is 
paid  upon  such  contracts  by  the  one,  who  from  their  situation  and  con- 
dition  are  liable  to  be  oppressed  and  imposed  upon  by  the  other,  the 
party  paying  is  not  considered  as  standing  in  pari  delicto  ;  and  in  fur- 
therance of  these  statutes,  the  person  injured,  after  the  transaction  is 
finished  and  completed,  may  bring  his  action  and  defeat  the  contract. 
A  creditor(e)  refused  to  sign  the  certificate  of  a  bankrupt,  unless  a  sum 
of  money  was  siven  him  by  a  friend  of  the  bankrupt.  The  friend  gave 
the  money,  and  the  creditor  in  consequence  signed  the  certificate.  It 
was  holden,  that  this  money  might  be  recovered  in  an  action  for  money 
had  and  received,(2)  for  the  party,  who  insisted  on  payment,  was  acting 
with  extortion,  and  oppressively,  and  in  the  teeth  of  that  which  he  had 
agreed  to  accept.     See  Bayley,  J.,  in  Smith  v.  Ouff^  6  M.  &  S.  166,  6. 

In  the  preceding  case,  and  in  Lowry  v.  BourdieUj  Doug.  471,  Lord 

(e)  Per  Lord  Denman,  C.  J.,  in  Wakefield  v.  Newhon,  13  Law  J.  (N.  S.)  Q.  B.  260,  citing 
Parker  v.  The  Great  Wettem  RaUway  Company ^  13  Law  J.  (N.  S.)  C.  P.  105. 

(d)  Skeate  T.  Beale^  3  P.  &  D.  697 ;  11  A.  &  E.  983. 

(e)  Smith  y.  Bromley^  Doug.  696,  n.,  and  Bull.  N.  P.  133.  See  an  application  of  the 
principle  of  this  caaej  by  BuUer^  J.,  in  Nerot  y.  Wallace^  3  T.  R.  26. 

the  law  prescribes,  is  a  fraud ;  and  upon  the  detention  of  the  pledge  until  such  demand 
is  satisfied,  is  a  force,  which  might  well  induce  the  plaintiff  to  paj  his  money,  and  make 
Buch  payment  inyoluntary.''    Arg.  MSS. 

(1)  A.,  a  stockholder  in  an  insurance  company,  assigned  his  stock  to  the  plaintilT, 
who  paid  seyeral  instalments  on  it,  but  the  company  ref\ised  to  transfer  the  stock  unless 
the  plaintiff  would  pay  them  the  amount  of  certain  notes  made  by  A.,  of  which  they 
were  the  holders,  and  which  were  not  yet  due ;  A.  being  insolvent,  the  plaintiff  had  no 
other  way  of  indemnifying  himself,  but  by  procuring  a  transfer,  and,  accordingly,  paid 
the  money ;  it  was  holden  that  this  payment  was  compulsory,  and  that  the  plaintiff 
might  recover  the  money  back.  Bates  y.  Aew  Tork  Insurance  Company^  3  Johns. 
Cas.  238. 

Where  a  collector  of  the  customs  wrongfully  demanded  tonnage  duty,  and  compelled 
the  plaintiffs  to  pay  it  in  order  to  obtain  a  clearance  for  their  vessel,  and  afterwards  paid 
it  over  to  the  United  States;  it  was  holden  that  he  was  liable  for  it  to  the  plaintiffs, 
although  he  had  never  received  notice  from  them  not  to  pay  it  over.  Ripley  v.  GeUton^ 
9  Johns.  Rep.  201^    S.  P.  Frye  v.  Lockwood,  4  Cowen,  464. 

So  where  the  Clerk  of  the  District  Court  of  the  United  States  wrongfully  exacted 
costs  as  a  condition  of  his  granting  an  order,  which  it  was  his  duty  to  grant,  this  action 
was  sustained  to  recover  them  back.     OUnton  y.  Strong ^  9  Johns.  Rep.  370. 

(2)  The  plaintiff  first  brought  his  action  against  the  agent  who  transacted  the  busi- 
ness for  the  creditor,  and  had  in  fact  received  the  money ;  but  as  it  appeared  that  the 
agent  had  actually  paid  over,  or  accounted  for,  the  money  to  his  principal.  Lord  JUane- 
field,  C.  J.,  was  of  opinion,  that  the  action  would  not  lie  against  the  agent,  and  the  plain- 
tiif  was  nonsuited.  Doug.  696,  n.  See  further,  on  the  subject  of  payment  to  agents, 
poet,  p.  102,  and  notes  there  added. 
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Mansfield,  C.  J.,  expressed  an  opinion,  that  the  same  principle  applied 
to  cases  upon  nsurious  contracts,  where  the  debtor  might  recover  from 
tho  creditor  all  beyond  legal  interest,  in  an  action  for  money  had  and 
received,  because  the  parties  did  not  stand  in  pari  delicto,  and  denied 
the  authority  of  Tomkins  v.  Bamet,  Skinn.  411,  and  Salk.  22,  where 
a  contrary  opinion  had  been  holden  at  Nisi  Prius  by  Holt,  C.  J.,  ac- 
cording to  Skinner's,  and  by  Treby,  C.  J.,  according  to  Salkeld's  Re- 
port. 

The  same  principle  was  recognized  in  the  following  case :  An  action 
for  money  had  and  received  was  brought  to  recover  a  sum  of  money,  as 
having  been  unduly  obtained  by  the  defendant  from  the  plaintiff,(/)  un- 
der an  agreement  to  compromise  a  qui  tam  action  for  penalties  of  usury, 
(which  had  been  brought  by  the  defendant  against  the  plaintiff,)  on  the 
ground  of  certain  usurious  transactions,  which  had  taken  place  be- 
tween the  plaintiff,  Williams,  and  one  Eagleton.  The  sum  sought  to 
be  recovered  was  the  amount  of  the  debt  which  had  been  owing 
[  *90  ]  from  Eagleton  to  Hedley  and  his  *partner ;  and  the  jury,  to 
whom  the  ouestion  was  left  at  the  trial,  found  that  the  pay- 
ment of  this  debt  of  Eagleton  by  the  plaintiff  to  the  defendant,  was  ob- 
tained from  the  plaintiff  under  the  terror  of  the  above-mentioned  action 
of  usury  brought  by  the  defendant,  and  then  depending  against  him, 
and  through  the  means  of  an  agreement  between  the  parties  to  compro- 
mise that  action ;  and  the  plaintiff  thereupon  recovered  a  verdict  against 
the  defendant  for  the  amount  of  the  money  he  had  so  obtained  from 
him.  Upon  the  authority  of  Smith  v.  Bromley  and  Jaques  v.  Q-oligU- 
ly,  as  applied  to  the  preceding  facts,  and  founding  themselves  upon  the 
distinction  taken  and  relied  upon  in  those  cases,  in  favour  of  the  par^ 
for  whose  benefit  the  provisions  of  the  law,  which  had  been  violated, 
were  peculiarly  made,  and  of  whose  situation  advantage  had  been  un- 
duly taken,  the  court  were  of  opinion,  that  this  action  was,  under  the 
circumstances  of  this  case,  maintainable.  H.) 

The  cases  of  Slwve  v.  Webb,  1  T.  R.  7b2,  and  Scurfield  v.  Qowlani, 
6  East,  241,  (on  the  Annuity  Act,)  furnish  a  further  illustration  of  the 
same  principle.  See  also  Olarke  v.  Shee,  Cowp.  197,(^)  where  a 
clerk  of  the  plaintiff  had  received  money,  and  negotiable  notes,  from 
the  plaintiff's  customers,  and  paid  them  over  to  the  defendant  as  pre- 
miums for  illegal  insurances  in  the  lottery,  it  was  holden,  that  the 
plaintiff,  upon  identifying  the  property,  might  recover  it  in  an  action 
for  money  had  and  received  ;  wr  the  plaintiff  was  not  particeps  crimi- 
nia,  and  the  money  had  come  to  the  defendant's  hands  iniquitously  and 
illegally  in  breach  of  the  statute.  (2) 

(/)  WaiiarM  T.  ffedl^y  8  East,  378.    See  Wood  v.  Orimwood,  10  B.  &  0.  686. 
(^)  See  ante^  p.  86,  JaquM  v.  Oolightly^  2  Bl.  R.  1073,  and  Jacque*  y.  Withy,  1  H. 
Bl.  65. 


(1)  Th$  InhabitanU  of  Woreetter  y.  £!<Uon,  11  Mass.  Rep.  368.  Bond  y.  ffayt'  JExr.,  12 
Mass,  Rep.  34. 

(2)  In  Mason  y.  TTatte,  17  Mass.  Rep.  560,  it  was  held,  that  where  a  carrier  who  had 
been  intrusted  with  bank  notes  belonging  to  the  plaint! flf,  paid  them  to  the  defendant, 
haying  lost  the  amount  to  him  at  a  gaming  table,  the  plaintiff  might  maintain  this  action 
to  recoyer  the  amount.    See  Be^t  y.  Strong,  2  Wend.  319. 
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One  who  has  Toluntarily  offered  to  pay  a  sum  of  money  for  the  use 
of  the  poor  of  the  parish^^A)  in  order  to  avoid  a  prosecation  by  a  ma- 
gistrate upon  a  charge  of  haying  instigated  the  escape  of  a  prisoner  in 
custody  for  a  misdemeanor,  which  offer  was  consented  to  by  the  magis- 
trate,  and  the  money  .accordingly  paid  by  the  party  to  the  master  of 
the  workhouse,  for  the  use  of  the  poor,  may  countermand  the  applica- 
tion of  the  money  before  it  is  so  applied,  and  may  recover  it  back  in 
an  action  for  money  had  and  received. 

Where  defendant,  being  a  creditor  of  plaintiff,  entered  into  a  compo- 
sition deed  with  the  other  creditors  to  receive  IO9.  in  the  pound,  under 
an  agreement  with  the  plaintiff,  that  he,  plaintiff,  would  give  defendant 
his  promissory  notes  for  the  remainder  of  the  debt,  which  notes  were 
accordingly  given,  and  the  composition  was  paid  to  defendant,  and 
he  negotiated  the  notes,  the  holder  of  one  of  which  enforced  payment 
from  plaintiff  by  action ;  it  was  holden,(i)  that  plaintiff  might  re- 
cover back  the  amount  from  defendant  in  an  action  for  money 
had  and  received ;  for  this  was  *not  a  case  of  par  deUc-  [  *91  ] 
turn,  but  of  oppression  on  one  side  and  submission  on  the 
other ;  and  this  might  be  considered  as  money  paid  to  the  order  of  the 
defendant,  or^  in  otner  words,  money  had  and  received  by  him  through 
the  medium  of  the  person  to  whom,  by  his  order,  it  was  paid. 

7.  Where  money  has  been  paid  by  one  of  two  parties  to  an  illegal 
contract  to  a  third  person,  for  the  use  of  the  other  party,  an  action  for 
money  had  and  received  will  lie  against  such  third  person  to  recover 
it.  As,  where  money  was  paid  by  an  underwriter  to  a  broker  for  the 
use  of  the  assured  on  an  illegal  contract  of  insurance,(A;)  it  was  holden, 
that  the  assured  might  recover  the  money  from  the  broker,  on  the 
ground  that  the  broker  could  not  insist  on  the  illegality  of  the  con- 
tract as  a  defence,  the  obligation  on  him  arising  out  of  the  fact  of  the 
money  having  been  received  by  him  to  the  use  of  the  plaintiff,  which 
created  a  promise  in  law  to  pay.(l)  Farmer  v.  Buaselly  1  Bos.  &  Pul. 
296,  S.  P.,  in  which  case,  Buller^J.y  said,  that  the  knowledge  and  par- 
ticipation of  the  defendant  in  the  illegal  contract  could  not  make  any 
difference  in  an  action  for  money  had  and  received,  which  was  not 
founded  on  the  illegal  contract,  but  on  a  ground  totally  distinct  from 
it.  Seathy  J.,  said,  the  distinction  was,,  that  whether  the  consideration 
was  good  or  bad,  a  man  might  recover  his  own  money,  though  not  that 
of  another  person.  See  further  on  this  point,  McGregor  v.  Lawej  Ry. 
k  Mo.  57,  Abbotty  C.  J.  In  Faikney  v.  BeynouB  and  RicJiardsoUy  4 
Burr.  2069,  it  was  holden,  that  the  plaintiff  was  entitled  to  recover 
upon  a  bond  given  by  the  defendants  to  secure  the  repayment  of  a  sum 
ot  money  paid  by  the  plaintiff  to  a  third  person  on  account  of  the  de- 
fendants, on  a  settlement  of  stock-jobbing  differences.     The  authority 

(h)  Taylor  t.  Lendey^  9  Bast,  49. 

(i)  Smith  V.  Cuff,  6  M.  &  S.  160 ;  Timier  v.  Hoole,  Dow.  k  Ry.  N.  P.  C.  27,  S.  P.  j  both 
relied  on  in  Altager  v.  SptUding^  4  B^igh.  N.  C.  410 ;  and  HorUm  v.  SUey^  11  M.  &  W. 
492.    But  see  WiUon  y,  Ray,  10  A.  k,  S.  87. 

[k)  Tenant  t.  Mliot,  1  Bos.  k  PnU.  3. 

(1)  Seeii»(2er«m  y.  UoncrUf^  3  Dessaus.  132.    Bovitn  t.  DoggiU^  2  Nott  k  WQ,  127. 
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of  this  decision,  however,  was  doubted  in  Aubert  v.  Maze^  2  Bos.  &  Pol. 
371 ;  and  in  Cannan  v.  Bryce^  3  B.  &;  A.  179,  it  was  holden,  that 
money  lent  for  the  express  purpose  of  settling  losses  on  illegal  stock- 
jobbing transactions,  and  so  applied  by  the  borrower,  could  not  be  re- 
covered back,  although  the  lender  was  no  party  to  the  stock-jobbmg. 
Cannan  v.  Bryce  was  recognized  in  M^Kinnd  v.  Mobinsonj  3  M.  5 
W.  441 :  and  in  The  Ga9  Light  and  Coke  Company  v.  Turner^  5 
Bingh,  N.  C.  667 ;  6  Bingh.  N.  C.  324,  on  error.  "  In  the  case  of 
JlPKinnell  v.  Robinson,  it  was  held,  and  I  think  properlv  held,  that 
money  lent  to  play  an  illegal  game  could  not  be  recovered.  This  was 
decided  on  the  prmciple  that  money  lent  for  the  purpose  of  enabling 
the  party  to  do  an  illegal  act,  and  this  with  the  knowledge  of  the  lender, 
could  not  be  made  the  foundation  of  an  action."  Per  Lord  Lyndr 
hursty  C,  in  Quarrier  v.  Colstonj  1  Phill.  151. 

Where  the  money  does  not  appear  to  have  been  actually  paid  into  the 
hands  of  the  defendant,(Q  but  only  an  account  stated  between 
[  '^'92  ]  him  and  the  other  party  to  the  illegal  contract,  in  which  ^e 
defendant  has  given  credit  to  such  party  for  the  money,  the 
court  will  not  sustain  the  plaintiff's  demand ;  for  b^  so  doing  they 
would  compel  the  execution  of  an  illegal  contract,  as  if  it  were  a  legsJ 
one.(l) 

8.  Where  money  is  paid  by  one  of  two  parties  to  an  illegal  contract 
to  the  other,{2)  in  a  case  where  both  parties  may  be  considered  as  par- 
ticipes  criminiSj  an  action  cannot  be  maintained,  after  the  contract  is 
executed,  to  recover  the  money  ;(3)  for  in  pari  delicto  est  conditio  defen- 
denti9.{i) 

(l)  Edgar  v.  Fowler^  3  East,  222. 

(1)  Lord  EUenboroughj  C.  J.,  obserred,  that  in  cases  of  illegal  transactions,  the  money 
may  always  be  stopped  while  it  is  in  transitu  to  the  person  who  is  entitled  to  receire  it. 

(2)  This  rule  is  confiQed  to  the  case  of  money  paid  by  one  of  the  partirs  to  the  otker^ 
as  will  appear  from  the  7th  rule,  and  from  the  decision  of  Cotton  v.  Thurland,  5  T.  R. 
406.  That  was  an  action  for  money  had  and  received,  to  recover  a  sum  of  money  which 
had  been  deposited  by  the  plaintiff,  as  his  share  of  a  stake,  in  the  defendant's  hands, 
upon  the  event  of  a  boxing-match  between  the  plaintiff  and  another  person.  The  coait 
were*  of  opinion  that  the  action  would  well  lie :  Lord  Kenyon,  G.  J.,  observing,  that  the 
action  was  brought  not  against  one  of  the  parties  laying  the  wager^  bat  a  stake-holder.  "If 
the  defendant  had  paid  his  money  over  to  the  winner,  perhaps  he  would  not  have  beea 
answerable  in  this  action ;  but  here  the  money  is  still  in  the  defendant's  hands,  and 
therefore  I  think  the  plaintiff  may  recover  it  from  him."  Orose^  J.,  concurred  in  opinion 
with  Lord  Kenyan^  relying  on  the  case  of  Wilkinson  v.  KUehin^  Lord  Raym.  89.  See 
further  on  this  point.  Smith  v.  Bickmore^  4  Taunt.  474,  recognising  and  adopting  CotUnn 
V.  Thurland,  Tenant  v.  UUiot^  1  Bos.  k  Pul.  3,  and  Farmer  y.  Russell^  I  Bos.  k 
Pul.  296,  establishing  the  same  doctrine,  that  money  received  by  a  third  person,  not 
a  party  to  the  illegal  contract,  may  be  recovered  before  it  is  paid  over.  But  it  is  now 
a  settled  rule,  that  when  a  wager  has  been  laid  on  the  event  of  a  boxing-match,  either 
party  may  recover  his  own  stake  from  the  holder,  even  where  the  money  has  been  paid 
over  before  action  brought,  if  it  has  been  paid  over  without  authority  from  the  party,  sod 
in  opposition  to  his  desire.  Hastelow  v.  Jackson^  8  B.  &  G.  221 ;  recognized  by  Bayity, 
B.,  in  Ifocbon  v.  Terrill,  1  Cr.  &  M.  804  ;  3  Tyr.  936.  See  Marryat  v.  Brodericky  2  M.  * 
W.  369  ;  Goldsmith  v.  Martin,  4  Mi  &  Gr.  5 ;  4  Scott,  N.  R.  620. 

(3)  Where  a  man  is  cheated  out  of  his  money,  though  it  is  in  playing  at  a  game  for- 
bidden by  law,  he  may  recover  back  what  he  has  paid  from  the  person  who  practised 
the  fraud  upon  him.    Webbr.  Fulchire,  3  Iredell,  485.    But  money  paid  on  an  illegal  contract, 

(4)  See  note  (4),  next  page. 
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There  ib  a  fioand  distinction  between  contracts  ^executed  [  *93  ] 
and  executory ;  and  if  an  action  is  brought  to  rescind  a  con- 
tract)  you  must  do  it  while  the  contract  remains  executory.  Per  Bvller^ 
J.,  in  Ixruory  y.  Bourdieu^  Doug.  468.  Heathy  J.,  in  Tappenden  t. 
RandaUy  2  Bos.  &  Pul.  471,  speaking  of  the  preceding  observation  of 
BuXUtj  J.y  said,  that  it  seemed  to  him  that  the  distinction  between  con- 
tracts executory  and  executed,  if  taken  with  those  modifications  which 
Mr.  J.  BvJler  would  necessarily  have  applied  to  it,  was  a  sound  di^ 
tinction ;  that  undoubtedly  there  might  be  cases  where  the  contract 
might  be  of  a  nature  too  grossly  immoral  for  the  court  to  enter  into 
any  discussion  of  it,  as  where  one  man  has  paid  money  by  way  of  hire 
to  another  to  murder  a  third  person ;  but  where  nothing  of  that  kind 
occurred,  he  thought  there  ought  to  be  a  locus  pcenitenticBj  and  that  a 
party  should  not  be  compelled  against  his  will  to  adhere  to  the  contract. 
Jtookcy  J.,  in  the  same  case,  2  Bos.  &  Ful.  471,  said,  that  he  wished  it 
to  be  understood,  that  he  fully  acceded  to  the  doctrine  laid  down  by 
Mr.  J.  BuUer  respecting  contracts  executory  and  executed.  ^'In  Tap^ 
penden  v.  Randall^  the  court  considered  the  distinction  between  con- 
tracts executed  and  executory  as  established ;  the  judges  all  make  that 
distinction  ;  it  is  not  called  in  aid  ;  it  is  the  ground  of  their  judgment.'* 
Per  Sir  J.  Mansfieldj  C.  J.,  in  AiAert  v.  Walsh^  3  Taunt.  281.  Agree- 
ably to  this  distinction  was  the  case  of  Walker  r.  (Jhapman  (stated  by 
Bulletj  J.,  in  Lowry  v.  Baurdieuj  Doug.  471.)  A  sum  of  money  had 
been  paid  in  order  to  procure  a  place  in  the  customs ;  the  place  had  not 
been  procured,  and  the  party  who  had  paid  the  money  having  brought 
an  action  to  recover  it  back,  it  was  holden  that  he  should  recover ;  ie- 
eattse  the  contract  remained  executory.     See  also  Wilkinson  v.  Kitchin^ 


the  party  paying  being  in  pari  delicto^  cannot  be  recovered  back.  Spalding  y.  Bank  of 
Mtukmgum^  12  Ohio,  544.  Money  fairly  paid  over  to  the  winner,  in  case  of  an  illegal 
and  void  wager,  cannot  be  recovered  back.  Perkins  v.  Eaton^  3  N.  Hamp.  162 ;  Rust  ▼. 
OoUj  9  Cow.  169;  M*CuUum  v.  Oourlay^  8  Johns.  147;  LimngBton  v.  Wootan,  1  N.  &  H. 
178.  AlUer,  if  the  money  be  in  the  hands  of  a  stake-holder,  though  the  wager  be  lost. 
Vucher  v.  Tales,  11  Johns.  23;  Perkins  v.  Bf/dej  6  Yerg.  228,  3  N.  Hamp.  152.  Vontra, 
Totes  V.  Foot,  12  Johns.  1.  Where  money  or  other  property  has  been  paid  on  a  contract 
which  is  illc^l,  and  where  the  parties  are  in  pari  delicto,  it  cannot  be  recovered  back. 
Cfreenwood  v.  Curtis,  6  Mass.  381 ;  Barnard  v.  Crane,  1  Tyler,  457 ;  Burt  v.  Place,  6  Cow. 
431 ;  Pearson  v.  Lord,  6  Mass.  84 ;  Babcock  v.  Thompson,  3  Pick.  446. 

(4)  It  most  be  admitted  the  case  of  Lacauseade  v.  White,  7  T.  R.  535,  militates  against 
this  position.  There,  money  oaid  on  an  illegal  wager  was  recovered,  after  the  event 
apon  which  the  wager  proceeded  had  terminated  against  the  plaintiff,  the  Coart  holding 
it  more  consonant  to  sound  policy  to  permit  money  paid  on  an  illegal  consideration  to  be 
recovered  by  the  party  paying  it,  than  by  denying  the  remedy  to  give  effect  to  the  illegal 
contract.  But  Le  Blanc,  J.,  in  Vandyck  v.  Hewitt,  I  East's  R.  98,  said  that  the  ground  of 
the  determination  in  Laeaussade  v.  White  had  been  very  much  canvassed  in  Howson  v. 
Haneoek,  8  T.  R.  575.  And  Lawrence,  J.,  in  Williams  v.  Hedley,  8  East,  382,  n.,  appears  to 
have  considered  Laeaussade  v.  White,  as  overruled  by  Howeon  v.  Hancock,  And  ManS" 
field,  G.  J.,  delivering  the  opinion  of  the  court  in  Aubert  v.  Walsh,  3  Taunt.  284,  speaks 
to  the  same  effect.  See  Burt  v.  Place,  6  Cowen,  431 ;  Best  v.  Strong,  2  Wend.  319  ; 
Hodges  v.  Pitman,  2  Car.  Law  Rep.  394.  Where  money  is  advanced  upon  a  contract, 
which  is  malum  prohibitum,  merely,  it  seems  that  it  may  be  recovered  back  by  an  action 
proceeding  upon  a  disaffirmance  of  the  contract.  Utica  Ins,  Co,  v.  Kip,  8  Cowen,  20 ; 
Perkins  v.  Strange,  15  Wend.  412.  Where  A.  furnishes  goods  to  B.  to  hold  as  agent 
for  C,  and  at  his  request  to  secure  them  from  B.'s  creditors,  the  fraud  is  a  defence  in  a 
suit  by  A.  against  C.  for  goods  sold  and  delivered.    Smith  v.  Hubbs,  1  Fairf.  71. 
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Lord  Raym.  89 ;  Piekard  v.  Bonner,  Peake's  N.  ?•  C.  221 ;  and  Aur 
bert  V.  WdUhj  8  Taunt.  277.  As  to  what  shall  be  notice  of  rescinding 
the  contract,  see  4  Taunt.  290.  The  reader,  however,  should  be  ap- 
prised, that  there  is  a  case  in  which  the  circumstances  were  similar  to 
those  in  Walker  v.  Chapman,  and  yet  the  decision  was  different.  The 
case  alluded  to  is  that  of  Norman  v.  Oole,  C.  B.  Middz.  Sitt.  after  M. 
T.  41  Geo.  III.,  8  Esp.  N.  P.  C.  253.  There  I.  S.  being  under  sen- 
tence  of  death  in  Newgate,  the  plaintiff  was  prevailed  upon  to  lodge  a 
sum  of  money  in  the  hands  of  the  defendant,  to  be  applied  to  the  pur* 
pose  of  procuring  him  a  pardon.  The  pardon  not  having  been  pro- 
cured, an  action  was  brought  to  recover  the  money ;  but  Lord  Eldon, 
G.  J.,  was  of  opinion,  that  the  action  was  not  maintainable;  that  where 
a  person  interposed  his  interest  and  good  offices  to  procure  a  pardon,  it 
ought  to  be  done  gratuitously,  and  not  for  money ;  the  doing  an  act  of 
that  description  should  proceed  from  pure,  and  not  from  pecuniaiy 

motives. 
[  *94  ]  '''The  plaintiff  and  defendant  had  laid  a  wager  on  the  event 

of  a  hor8e-race,(m)  prohibited  by  stat.  13  Geo.  II.  c.  19,  s. 
2,(?t)  and  deposited  the  money  in  the  hands  of  the  defendant;  the 
money  was  paid  over  to  him,  with  the  consent  of  the  plaintiff^  who 
afterwards  brought  an  action  to  recover  it ;  but  it  was  holden,  that  it 
would  not  lie ;  for  although  the  law  would  not  have  enforced  the  pay- 
ment of  it,  yet  having  been  paid,  it  was  not  against  conscience  for  the 
defendant  to  retain  it.(lj 

The  plaintiff  and  defendant,(o)  who  were  lottery-office  keepers,  en- 
tered into  an  agreement  mutuallv  to  insure  the  number  of  a  ticket  with 
each  other,  upon  condition  that  he  whose  number  should  be  drawn  on 
the  day  next  following  the  agreement,  should  receive  from  the  other  an 
undrawn  ticket,  or  the  value  of  it ;  the  defendant's  number  being  drawn, 
he  chose  the  value  of  it,  and  received  the  same  from  the  plaintiff;  the 
agreement  having  been  continued,  the  plaintiff's  number  was  drawn, 
but  the  defendant  refused  to  give  the  plaintiff  either  an  undrawn  ticket 
or  the  value,  whereupon  the  plaintiff  brought  an  action  for  money  had 
and  received,  to  recover  the  sum  which  he  paid  to  the  defendant  on  his 
number  being  drawn;  it  was  holden,  that  the  action  would  not  he, 
because  the  plaintiff  was  not  only  in  pari  delicto,  but  also  stood  in  the 
light  of  that  species  of  insurer,  from  whom  the  statute  meant  to  protect 
the  unwary. 

(m)  ITowaon  v.  ffaneock,  8  T.  R.  B75. 

(n)  So  much  of  this  act  as  relates  to  horse-racing  is  now  repealed,  bj  stat  3  ft  4 
Vict.  c.  5. 

(0)  Browning  v.  Morris^  Cowp.  792. 

(1)  If  A.  agree  to  give  B.  money  for  doing  an  illegal  act,  B.  cannot  (although  he  do 
the  act)  recover  the  monej  bv  an  action :  jet  if  the  money  be  paid,  A.  cannot  recorerit. 

Wehb  V.  Bishopj  Gloucester  Lent  Assizes,  1731,  coram  Reynoldt^  Gh.  B.,  Bnll.  N.  P.  16? 
132.  If  plaintiff,  who  by  defendant's  authority  has  laid  illegal  bets  in  defendant's  name, 
npon  losing,  pays  them  without  an  exprtat  direction  to  do  90^  he  cannot  recover  the 
amount  fVom  the  defendant  afterwards.  Clayton  y,  DUly^A  Tannt.  165.  See  Woodr, 
Woody  2  Murph.  172  ;  Forreat  v.  Hart,  lb.  458;  Livingston  v.  Wootan^  1  Nott.  &  M'O.  180; 
Whiteside  y.  Tabby  Cooke,  387 ;  Fennington  v.  TownsMdy  7  Wend.  276;  Perkins  y.  Sava^tf 
16  Id.  412. 


ASSUMPSIT.  94 

The  plaintiff  executed  an  indenture  of  apprenticesliip)  (to  which  was 
appended  a  printed  notice  for  the  insertion  of  the  premium,  &c.,  under 
Stat.  5  Geo.  III.  c.  46,  s.  19,)  by  which  she  bound  her  son  apprentice 
to  the  defendant,  and  she  paid  the  defendant  a  premium.  The  inden- 
ture did  not  contain  any  statement  respecting  the  premium,  and  was 
not  stamped;  by  reason  of  which  omissions  the  indenture  was  void. 
The  plaintiff  sought  to  recover  the  premium,  on  the  ground  that  the 
indenture  being  void,  the  money  was  paid  without  consideration.  But 
it  was  hoIden,(p)  that  she  could  not  recover,  inasmuch  as  she  had  lent 
assistance  to  the  defendant  in  giving  effect  to  unlawful  purposes  for  de- 
frauding the  revenue. 

In  like  manner,  where  an  assurance  was  made  on  a  ship,(9) 
*belonging  to  a  British  subject,  without  interest,  (which  is  [*95J 
illegal  by  stat.  19  Geo.  II.  c.  87,)  it  was  holden,  that  the  as- 
sured could  not  recover  the  premium,  after  the  ship  had  arrived  safe : 
for  the  court  will  not  interfere  to  assist  either  party,  where  they  are  in 
pari  delicto.  On  the  same  principle  it  was  adjudged,(r)  that  a  premium 
paid  by  the  plaintiff  on  a  re-assurance  of  a  ship,  (void  by  stat.  19  Geo. 
11.  c.  37,)  could  not  be  recovered  in  an  action  for  money  had  and  re- 
ceived after  the  ship  had  been  captured.  In  like  manner  it  has  been 
holden,(«)  that  the  premium  paid  on  an  illegal  assurance  to  cover  a  trad- 
ing with  the  enemy,  cannot,  after  the  risk  has  been  run,  be  recovered 
back  again,  although  the  underwriters  could  not  have  been  compelled 
to  make  good  the  loss.  So  where  the  plaintiff  had  insured  colonial 
produce(t)  on  a  voyage  from  the  West  indies  for  Gibraltar,  and  the 
ship,  on  Doard  which  the  goods  were  laden,  was  lost  by  the  perils  of 
the  seas,  it  was  holden,  that  the  premium  could  not  be  recovered ;  be- 
cause colonial  produce  cannot  legally  be  shipped  from  the  British  West 
Indies  for  Gibraltar,  and  consequently  the  insurance  was  illegal.  And, 
as  every  person  must  be  taken  to  be  cognizant  of  the  law,  the  igno- 
rance of  the  assured,  at  the  time  when  the  assurance  was  made,  that 
the  insurance  was  illegal,  will  not  avail  him.  And  this  rule  holds 
even  in  cases  where  the  premium  is  paid  by  a  foreigner,(t^)  although 
the  policy  is  illegal  by  the  municipal  law  of  this  country  only,  (2;)  an4 
not  by  the  law  of  the  country  to  which  the  foreigner  belongs ;  because 
the  rigour  of  our  great  political  relations  ought  not  to  be  relaxed  in 
favour  of  foreigners  offending  against  them,  and  there  is  very  little 
reason'to  presume  ignorance  of  laws  peculiarly  applicable  to  the  sub- 
jects of  a  foreign  state.  But  where  an  insurance  had  been  made  on 
goods,  at  and  from  a  port  in  Russia  to  London,  by  an  agent  residing 
here  for  a  Russian  subject  abroad,  which  insurance  was  in  fact  made 
after  the  commencement  of  hostilities  by  Russia  against  this  country, 
but  before  the  knowledge  of  it  here,  and  after  the  ship  had  sailed,  and 
been  seized  and  confiscated,  it  was  holden,  that  the  policy  was  void  in 

(p)  Stoket  T.  TwUchm^  8  Tanat.  492. 

(q)  Lowryy.  BourdieUj  Doug.  467.  (r)  Andru  v.  Fletcher,  3  T.  R.  266. 

(9)  Vandyek  t.  BewUt,  1  East's  R.  97.  (t)  Lubbock  y.  FoiUj  7  East,  449. 

(u)  Andree  y.  Fletcher^  3  T.  R.  266,  and  Morek  y.  Abel,  3  Bos.  k  Pal.  35. 

(x)  Stat.  12  Car.  II.  c.  18,  s.  \  now  repealed  bj  6  Geo.  IT.  c.  105,  which  was  also 
repealed  by  3  &  4  WUl.  IV.  c.  50.    The  present  Navigation  Act  is  the  3  &  4  Will.  IV.  e. 
54,  amended  by  4  ft  5  WiU.  IV.  c.  89,  s.  11. 
VOL,  I. — 8 
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its  inception ;  bat  that  the  agent  of  the  assured  was  entitled  to  a  return 
of  the  premium  paid,  under  ignorance  of  the  fact  of  such  hostiIitie&(y) 
So  where  a  license  was  obtained  and  insurance  effected  from  Riga  to 
Hull,  on  goods  the  produce  of  Russia,  on  board  a  Swedish  ship,  but  the 
ship  sailed  three  days  before  the  letter  directing  the  license  to  be  ob- 
tained reached  the  agent,  the  letter  having  been  delayed  by  contrary 
winds  beyond  the  usual  time,  and  the  license  was  obtained  two  days 

afterwards,  and  the  insurance  effected  subsequently  to  that: 
[  *96  ]     it  was  holden,(2;^  on  the  same  ^principle  as  in  the  foregoing 

case,  that  thougn  the  voyage  was  in  its  inception  illegal,  being 
contrary  to  12  Gar.  II.  c.  18,  s.  o,  nevertheless  the  assured  might  re- 
cover back  the  premium. 

9.  Where  the  contract  is  not  malum  in  se^  nor  prohibited  by  any 
positive  law,  but  is  of  such  a  nature  that  it  cannot  be  put  in  force, 
merely  because  it  would  be  inconvenient  that  the  merits  of  the  ques- 
tion should  be  publicly  discussed,  in  such  case,  while  the  contract  re- 
mains executory,  money  paid  upon  it  by  one  of  the  parties  to  the  other 
may  be'  recovered.  A.,  m  consideration  of  a  sum  of  money  paid  to 
him  by  B.,(a)  gave  a  bond  conditioned  for  the  payment  of  an  annuity 
to  B.  until  A.  should  make  it  appear  to  the  satisfaction  of  B.  that  the 
hop  duties  should  amount  to  such  a  sum  in  any  one  year.  Before  the 
day  on  which  the  first  payment  of  the  annuity  was  to  have  taken  place, 
and  before  any  payment  had  been  made,  B.  applied  to  A.,  stating  that 
he  considered  the  bond  to  be  illegal,(l)  and  demanded  a  return  of  the 
consideration,  which  having  been  refused,  B.  brought  an  action  against 
A.  for  money  had  and  received :  it  was  holden,  that  it  would  well  lie ; 
Rooke^  J.,  observing,  that  ^'  there  was  nothing  criminal  in  this  contract, 
nor  had  it  been  executed,  nor  was  this  a  case  where  money,  which  has 
been  paid  over  by  a  stake-holder,  was  sought  to  be  recovered.^  A 
party  who  had  contributed  to  a  proposed  tontine  scheme  was,  on  the 
abandonment  of  the  project,  allowed  to  recover(i)his  contribution  from 
the  director;  the  scheme  not  being  within  the  Bubble  Act,  6  Qeo.  I. 
c.  18.(<;)  So  where  A.  had  sold  shares  to  B.  in  a  projected  joint  stock 
company,  wherein  nothing  was  to  be  done  until  the  sanction  of  the 
legislature  was  obtained ;  it  was  holden,((2)  that,  the  undertaking  having 
been  abandoned  before  any  thing  was  done  pursuant  to  the  project,  B. 
might  recover  from  A.  the  money  paid  for  the  shares. 

10.  The  proprietor  of  cattle  wrongfully  distrained  damage  feasant,(e) 
who,  although  insisting  on  a  right  of  common,  has  paid  money  for  the 
purpose  of  having  his  cattle  re-delivered  to  him,  cannot  recover  that 
money  in  an  action  for  money  had  and  received :  1.  because  such  a 
mode  of  proceeding  would  impose  great  difficulties  on  the  defendant, 

(y)  Oom  Y.  Brue$^  12  East,  225.  {z)  EmHg  T.  Stamfort\  5  M.  &  S.  122. 

fa)  Tappendm  y.  RandaU^  2  Bos.  k  Pal.  467. 

6J  NoekeU  v.  Orothy,  3  B.  &  G.  814.  (e)  Repealed  bj  stat.  6  Geo.  ly.  c.  9L 

[a)  Kempson  r.  BaunderB,  4  Bingh.  5.  \e)  lAndon  v.  Hooper^  Gowp.  414. 

(1)  Wagers  on  amount  of  the  hop  duties  are  neither  illegal  nor  immoral,  bat  the  courts 
refuse  to  enforce  them,  on  account  of  public  inconvenience.  See  ShirUy  ▼.  SmmJuj^,  2 
Bos.  k  Pal.  130. 
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by  not  apprising  him  of  what  he  was  to  defend :  2.  becanse  the  law  has 
provided  two  specific  remedies  for  trying  questions  of  this  kind,  namely, 
actions  of  replevin  and  trespass.(l) 

*In  the  foregoing  case,  the  right  of  common  was  in  dispute  [  *97  ] 
at  the  time  when  the  action  for  money  had  and  received  was 
brought  to  recover  the  money  paid  for  the  release  of  the  cattle ;  the 
defendant,  who  had  distrained  the  plaintiff's  cattle,  agreed  to  return 
the  money  if  the  plaintiff  should  make  out  his  right,  and  the  action  was 
brought  to  try  the  right.  But  where  it  appeared  that  the  plaintiff  had, 
firom  time  to  time,  paid  rent  to  the  defendants  for  premises  which  he 
held  of  them ;  and  it  afterwards  turned  out  that  the  defendants  had  no 
title,  and  the  plaintiff  was  ejected  and  compelled  to  pay  the  mesne  pro- 
fits for  the  time  during  which  he  had  held  of  the  defendants ;  it  was 
holden,(/)  that  an  action  for  money  had  and  received  would  lie  to  re- 
cover the  rent  which  the  plaintiff  had  so  paid  to  the  defendants ;  but 
in  this  case  it  did  not  appear  that  the  defendants,  either  at  the  time 
when  this  action  was  brought,  or  at  the  trial,  claimed  to  have  any  title 
to  the  land. 

Where  an  action  for  money  had  and  received  was  brought  against  an 
overseer  of  the  poor,(^)  to  recover  money  in  his  hands,  which  had  been 
levied  by  a  sale  of  the  plaintiff's  goods  on  a  conviction  which  was  after- 
wards quashed,  the  court  held,  that  the  action  was  maintainable  for  the 
clear  money  produced  by  the  sale  of  the  goods ;  for  the  plaintiff  might 
waive  the  tort,  and  sue  for  the  money  really  due.  So  if  a  revenue  offi- 
cer seize  goods  as  forfeited,(A)  which  are  not  liable  to  seizure,  and  take 
money  of  the  owner  to  release  them  the  owner  may  recover  back  the 
money  in  an  action  for  money  had  and  received.  (2) 

^/)  NewanM  y.  Graham  and  another ^  10  B.  &  G.  234. 

(g)  Feltham  t.  Terrp,  BaU.  N.  P.  131,  cited  in  Cowp.  419,  and  1  T.  R.  3S7. 

(h)  Irwng  t.  WUvm^  4  T.  B.  485.    Bat  Bee  AiUe  v.  Backkoute^  3  M.  &  W.  633. 

(1)  In  Anteom  v.  Shorty  1  Oampb.  286,  it  was  holden  bj  Sir  J,  MoMfidd^  whose  opinion 
was  afterwards  recogniKed  bj  the  court,  that  an  action  on  the  case  would  not  lie  for 
detaining  cattle  distrained  damage  feasant,  after  a  tender  of  amends,  such  tender  not 
having  been  made  until  after  the  impounding. 

(2)  A  question  arose  in  this  case,  whether  the  officer  was  entitled  to  a  month's  notice, 
before  the  action  was  brought,  under  stat.  23  Geo.  III.  c.  70,  s.  30,  in  order  to  gi^e  him 
cm  opportunity  of  tendering  amends.  The  court  decided  that  he  was  not;  OroBe^  J., 
obsenring,  that  the  act  was  confined  to  actions  of  trespass  or  tort,  and  did  not  extend 
to  an  action  of  assumpsit,  4  T.  B.  487,  cited  by  Lord  Ellmborough,  G.  J.,  in  WaUaee  ▼. 
Smithy  6  Bast,  122.  But  see  Qrmnmaiy  v.  Hurd^  4  T.  R.  &$3,  where  an  excise  officer  haYing 
levied  duties  under  an  act  which  was  repealed  at  the  time  when  the  duties  were  levied, 
Liord  Kenyonj  G.  J.,  expressed  an  opinion,  that  the  officer  was  entitled  to  notice,  although 
the  plaintiff  sued  in  assumpsit;  because  the  defendant  acted  as  an  officer  of  the  excise 
when  he  received  the  money,  and  the  plaintiff  paid  it  to  him  in  that  character.  There 
vae,  however,  aaother  point  in  the  case,  and  it  does  not  appear  clearly  on  which  the 
case  was  ultimately  decided.  See  Umphdby  v.  WLean^  1  B.  A;  A.  42,  where  assumpsit 
for  money  had  and  received  was  brought,  to  recover  the  amount  of  an  excessive  charge 
made  by  the  defendants,  as  collectors,  on  a  distress  for  arrears  of  taxes ;  and  it  was 
holden  that  defendants  were  not  entitled  to  a  month's  notice  before  action  brought,  under 
Stat.  43  Geo.  III.  c.  92,  s.  70 ;  because  the  taking  the  excessive  charge  was  not  an  act 
done  colore  officii.  In  Waterhouse  v.  Keen,  4  B.  &  G.  200,  it  was  holden,  that  in  assumpsit 
Against  a  toll  collector,  brought  to  recover  back  money  alleged  to  have  been  exacted  by 
him  improperly  as  toll,  twenty-one  days'  notice  of  action  ought  to  have  been  given.  See 
Stat.  5  &  evict  c.  97,  s.  4,  jMttf  tit.  "Imprisonment." 
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[  *98  ]  A  sheriff's  officer  had  wrongfully  seized,  under  a  *j£.  /«- 
against  A.,  a  horse  belonging  to  B.  The  horse  was  sold  by 
the  sheriff,  and  the  money  paid  over  to  the  officer ;  B.  brought  an  action 
against  the  officer  for  money  had  and  received.  It  appeared,  that  the 
horse  had  belonged  to  B's  husband,  but  that,  after  his  death,  she  had 
provided  for  its  keep.  No  letters  of  administration  were  produced. 
It  was  holden,(f)  that  this  was  sufficient  evidence  against  a  wrong-doer 
to  entitle  her  to  recover  in  an  action  for  money  had  and  received. 

11.  In  cases  where  the  contract  is  legal,  the  plaintiff  cannot  recover 
on  the  general  counts  in  an  action  of  assumpsit,  while  the  contract  re- 
mains open  and  not  rescinded  by  the  defendant ;  the  only  remedy^is  on 
the  special  agreement.     As  where  the  defendant  sold  a  horse  to  the 
plaintiff  with  a  warranty  of  soundness,(Ar)  and  the  horse  proved  un- 
sound ;  the  plaintiff  tendered  a  return  of  the  horse,  but  the  defendant 
refused  to  take  him  back ;  an  action  for  money  had  and  received  having 
been  brought,  it  was  holden,  that  it  would  not  lie.     So  where  the  de- 
fendant, in  consideration  of  seventy  guineas,  sold  the  plaintiff  a  pair  of 
coach  horses,(2)  which  he  undertook  to  take  back  if  the  plaintiff  should 
disapprove  of  them,  and  return  them  within  a  month ;  the  plaintiff  did 
return  them  within  a  month,  but  took  another  pair  from  the  defendant, 
without  making  any  new  agreement ;  these  the  plaintiff  also  returned 
within  a  month,  and  received  a  third  pair  on  the  28d  of  December, 
without  making  any  new  agreement ;  the  plaintiff  disapproved  of  the 
third  pair,  because  they  were  restive  and  would  not  draw,  and  offered 
to  return  them  on  the  6th  of  January  following,  but  the  defendant  re- 
fused to  take  them  back,  and,  thereupon,  the  plaintiff  brought  an  ac- 
tion against  the  defendant  for  money  had  and  received :  it  was  holden 
that  it  would  not  lie,  for  the  original  special  contract  having  been  con- 
tinued through  all  the  subsequent  dealings,  the  defendant  ought  to  have 
had  notice  by  the  declaration,  that  he  was  sued  upon  that  contract.    So 
where  a  seaman  had  contracted  with  the  defendant  to  go  a  voy- 
[  *99  ]    age  from  A.  to  B.(7»)  and  back  again,  with  a  stipulation,  *that 
he  should  not  be  entitled  to  his  wages  until  the  end  of  the 
voyage ;  it  was  holden,  that  he  could  not  maintain  a  general  indebi- 
tatus assumpsit  to  recover  his  wages  vro  ratd  as  far  as  B.,  though  he 
had  been  wrongfully  dismissed  at  B.  by  the  defendant.     Where,  how- 
ever the  contract  is  rescinded  by  the  original  terms  of  it,(n)  no  act  re- 
maining to  be  done  by  the  defendant,  the  plaintiff  is  entitlea  to  recover 
back  his  money.     As  where  plaintiff  had  paid  to  the  defendant  ten 
guineas  for  a  chaise,  on  condition  to  be  returned  in  case  the  plaintiff's 
wife  did  not  approve  of  it,  paying  Ss.  6d.  per  diem  for  the  time  ;  the 
plaintiff's  wife  not  approving  of  the  chaise,  it  was  sent  back  at  the  ex- 
piration of  three  days,  and  left  on  defendant's  premises  without  any 
consent  on  his  part  to  receive  it ;  the  hire  of  8«.  6d.  per  diem  was  ten- 
dered at  the  same  time,  which  defendant  refused,  as  well  as  to  return 

(t)  OughUm  y.  Seppingtj  1  B.  &  Ad.  241. 

(Ar)  Power  v.  WelUf  Doug.  24,  n. ;  Cowp.  818,  8.  C. 

(I)  Weston  T.  Boumea,  Dong.  23,  recognized  in  Street  r.  Bitty ^  2  B.  &  Ad.  462. 

(m)  HuUe  y.  Heightman,  2  Bast's  R.  146. 

(n)  Towers  y.  Barrett^  1  T.  R.  133.    Bat  see  Bunt  y.  OrbeUj  8  A.  A  E.  107. 
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the  money.  An  action  for  money  had  and  received  being  brought  for 
the  ten  gaineas,  it  was  holden,  that  it  would  well  lie.  So  where  A. 
agreed  to  sell  an  estate  to  B.,  upon  a  deposit  of  a  sum  of  money,  but 
was  afterwards  disabled  from  performing  the  agreement ;  it  was 
holden,(o)  that  B.  might  recover  the  deposit  although  the  agreement 
for  the  sale  was  by  deed.  So  where  a  contract  is  not  carried  into  exe- 
cation  by  reason  of  som6  negligence  or  default  of  one  party,(^)  the 
other  party9(l)  not  having  done  anything  which  can  be  considered  as 
an  execution  of  the  contract  in  part,  may  abandon  the  contract  and  re- 
cover the  money  which  he  has  paid  on  such  contract:  but  this  rule 
holdd  only  where  the  contract  can  be  rescinded  in  totOy{q)  so  as  to  place 
both  parties  in  the  same  situation  they  were  in  before.  See  further 
on  this  point,  Cooke  v.  Munstone,  1  Bos.  &  Pul.  N.  R.  351.(2) 

12.  In  an  action  for  money  had  and  received  to  the  plaintiff's  use, 
the  plaintiff  cannot  recover  the  money,  unless  it  be  against  conscience 
that  the  defendant  should  retain  it :  Hence,  where  a  forged  bill  of  ex- 
change was  drawn  upon  the  plaintiff,(r)  which  he  accepted  and  paid  to 
an  innocent  indorsee  for  a  valuable  consideration,  and  the  plaintiff  on 
discovering  the  forgery  brought  an  action  against  the  indorsee  to  re- 
cover back  the  money  as  money  paid  by  mistake,  it  was  holden,  that 
the  action  would  not  lie :  for  it  was  not  unconscientious  in  the  defen- 
dant to  retain  the  money  when  he  had  once  received  it,  upon  a  bill  for 
which  he  had  given  a  fair  and  valuable  consideration,  without  the  least 
privity  or  suspicion  of  any  forgery ;  and  the  plaintiff  ought  to  have 
satisfied  himself,  whether  the  bill  was  really  drawn  upon  him 
hj  the  person  *whose  name  was  subscribed  to  it.  This  de-  [  *100  ] 
cision  appears  to  have  been  grounded  on  the  general  principle, 
that  an  acceptor  is  bound  to  know  the  handwriting  of  the  drawer,  and 
that  it  is  rather  by  his  fault  or  negligence,  than  by  mistake,  if  he  pays 
on  a  forged  signature.  But  where  tne  defendant  had  got  the  plamtiff 
to  discount  a  navy  bill,  which  turned  out  to  be  forged,  he  was  holden(9) 
liable  to  refund  the  money;  although  both  parties  were,  at  the  time, 
equally  ignorant  of  the  forgery.  So  in  Bruce  v.  Bruce^  5  Taunt.  495, 
note,  and  3  B.  &;  G.  437,  a  similar  decision  was  made  on  a  victualling 
bill,  which  the  victualling  office  on  which  it  was  drawn  had  paid  before 
the  forgery  was  discovered.  So  where  bills  of  exchange,  purporting 
among  others  to  have  the  indorsement  of  H.  &;  Go.  bankers  of  Man- 
chester, were  presented  for  payment  in  London,  where  the  acceptance 
directed  them  to  be  paid;  payment  being  refused,  the  notary  who 
presented  them  took  them  to  the  London  correspondent  of  H.  &;  Go., 


t 


[o)  ChevUle  Y.  Da  CottOy  Peake's  Additional  Gases,  113,  Kenyon^  G.  J. 

[p)  OOu  7.  EdwartU,  1  T.  B.  181. 

{q)  Bunt  Y.  Silky  6  East,  449,  recognizing  Giles  y.  Edteardt;  Bud  y.  Blandfardj  S.  P., 
(on  the  authority  of  Hunt  r.  Silky)  2  Y.  ft  Jer.  Ezch.  Rep.  278. 

(r)  Price  y.  NeUe,  3  Burr.  1354;  1  Bl.  E.  390,  S.  G.  See  Smith  y.  Mercery  6  Taunt.  76, 
and  1  X arsh.  R.  453,  S.  0.  and  potty  under  title  *'  Bills  of  Exchange."  See  also  Barber 
V.  OinffeUy  3  Esp.  N.  P.  G.  60. 

(a)  Jonee  Y.  JRffdey  5  Taunt.  488. 


(1)  See  ffowes  y.  Barkery  3  Johns.  Rep.  506  ;   Weaver  y.  Bentl^y  1  Gaine,  Rep.  47. 

(2)  See  also  Chapman  y.  Shaw^  5  Qreenl.  59 ;  Green  y.  Green,  9  Gowen,  46. 
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who  took  np  the  hillfl  for  their  honour,  and  struck  ont  the  indorsements 
subseauent  to  that  of  H.  &  Co.,  and  the  money  was  paid  over  to  the 
defenaants,  the  holders  of  the  bills.  The  same  morning  it  was  discoT- 
ered,  that  the  bills  were  not  genuine,  and  that  the  names  of  the  drawer, 
acceptor,  and  H.  &  Co.  were  forgeries ;  plaintiff  immediately  sent  no- 
tice to  the  defendants,  and  demanded  repa^ent.  This  notice  was 
given  in  time  for  the  post,  so  that  notice  of  the  dishonour  could  have 
been  sent  the  same  day  to  the  indorsers.  It  was  holden,(f)  that  the 
plaintiff,  bavins  paid  the  money  through  a  mistake,  was  entitled  to  re- 
cover it  back,  tne  mistake  having  been  discovered  before  the  defendant 
had  lost  his  remedy  against  the  prior  indorsers:  and  that  the  rights  of 
the  parties  were  not  cJtered  by  the  erasure  of  the  indorsements ;  that 
having  been  done  by  mistake,  and  being  capable  of  explanation  by  evi- 
dence.(l) 

(t)   Wilkintan  and  others  ▼.  Johnton  and  otherMj  3  B.  &  G.  428. 


(1)  This  action  may  alBo  be  maintained  by  a  person  to  recover  money  received  for  Wb 
benefit,  or  to  which  he  is  entitled.  But  it  wiU  not  lie  to  recover  monej  received  from 
land,  if  the  plaintiff's  title  to  the  land  be  disputed  hy  the  defendant,  iak^  v.  HoiaUy 
6  S.  &  R.  476. 

As  where  an  agent  receives  goods,  on  condition  to  paj  B.,  a  creditor  of  the  principal, 
and  who  is  ignorant  of  the  arrangement,  a  sum  of  money  out  of  the  proceeds,  and  the 
goods  are  sold ;  B.  may  have  an  action  for  money  had  and  received,  against  the  agent, 
notwithstanding  the  principal  had  previously  assigned  the  goods  to  C.  without  the 
knowledge  of  the  agent.    NeiUon  v.  Blighty  1  Johns.  Gas.  206. 

Where  a  tenant  in  common  sells  the  things  held  in  common,  and  receives  the  mon^, 
his  co-tenant  may  maintain  this  action  to  recover  his  proportion  of  the  money  receiTcd. 
Sdden  v.  Hieock^  2  Gaines'  Rep.  166;  ColtB  v.  Co/m,  15  Johns.  Rep.  159.  8.  P.  Brtnek" 
erhoffy.  WempUj  1  Wend.  470. 

Indebitatus  assumpsitf  as  well  as  an  action  of  account,  will  lie  by  one  tenant  in  common 
against  his  co-tenant,  who  has  received  more  than  his  share  of  the  profits  of  the  pro- 
perty owned  in  common.  Brigham  v.  Fvelithj  9  Mass.  Rep.  538 ;  Bond  v.  Hayes j  12  id. 
34 ;  Jones  v.  Harraden^  9  Id.  540 ;  Sargent  v.  Parsons^  12  Id.  149 ;  Oardmer  Man.  Co.  v. 
Metddf  6  Qreenl.  381. 

And  where  the  declaration  stated,  that  the  intestate,  of  whom  the  plaintiffs  in  error 
were  administrators,  as  sheriff,  had  levied  and  received  the  amount  of  an  execution  sued 
out  by  the  defendant  in  error,  and  converted  the  same  to  his  own  use,  and  being  so 
indebted,  assumed,  ftc. ;  the  declaration  was  holden  to  be  good  in  assumpsit,  for  the  law 
will,  and  always  does,  raise  an  assumpsit  from  the  misapplication  of  money  received  to 
use  of  another.    Administrators  of  Dumond  v.  Carpenter ^  3  Johns.  Rep.  183. 

If  a  public  agent  or  officer  receive  money  from  the  government,  for  the  purpose  of 
discharging  a  contract  which  he  has  made  in  behalf  of  the  government,  and  refuses  to 
pay  it  over,  the  party  for  whose  benefit  the  money  is  intended,  may  recover  it  of  the 
agent  or  officer,  in  an  action  for  money  had  and  received.  Freeman  v.  Otis^  9  Mass.  Rep. 
272.  Assumpsit  lies  against  the  deputy  of  sheriff  for  money  collected  under  execution, 
where  he  undertakes  to  pay  it  over  to  plaintiff  with  the  assent  of  sheriff.  Keene  v. 
Thompson^  4  Gill  k  J.  466. 

The  holder  of  a  promissory  note  proved  it  under  a  commission  of  bankruptcy  against 
the  first  indorser,  and  afterwards  demanded  and  received  payment  of  it  fh)m  the  second 
iadorser,  but  before  any  dividend  of  the  bankrupt's  estate  had  been  made ;  he  subse- 
quently received  a  dividend ;  and  it  was  holden,  that  he  should  account  for  it  to  the 
second  indorser,  and  not  to  the  creditors  of  the  bankrupt.  Selflridge  v.  Oill,  TVvsteSj  4 
Mass.  Rep.  95. 

Where  money  was  lent  on  bottomry,  on  a  certain  voyage  to  be  performed,  and  the 
bond  was  to  be  void,  on  condition  that  the  vessel  should  perform  the  voyage,  and  the 
borrower  repay  the  money  loaned,  with  the  specified  interest  and  adventure ;  or  in  case 
the  vessel  should  be  lost  through  perils  of  the  seas,  or  by  fire,  or  the  enemies  of  the 
United  States ;  and  the  vessel  was  captured  by  British  subjects,  and  condemned  as  law- 
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13.  The  plaintiff,  as  assignee  of  a  bankrupt,  brought  an  action  to  re- 
cover the  proceeds  of  goods  of  the  bankrupt,  sold  by  the  defenaanta  as 
sheriff,  under  a  writ  oi  ^.  fa.j  the  commission  having  been  iss^e^  upon 
an  act  of  bankruptcy  prior  to  the  fi*  fa.  The  defendants  had  Mot,  any 
notice  of  the  banlcruptcy  until  after  the  levy,  and  they  had  pai^  oyer 
the  proceeds  to  an  execution  creditor  under  an  indemnity.  It  was  urst 
objected,  that  the  plaintiff,  by  suing  in  form  ex  contractu  thereby  trefut- 
ed  the  sheriff  as  his  agent  and  affirmed  all  his  previous  acts ;  to  which . 
it  was  answered  and  resolved,  that  the  plaintiff  did  not  do  so ;  he  mere^^ 
ly  waived  his  claim  to  damages  for  a  wrong,  and  sought  to  recover  only 
the  proceeds  of  the  sale.  Secondly,  it  was  objected,  that  the  action 
was  too  late,  after  the  sheriff  had  paid  the  money  over  in  obedience  to 
the  writ.  But  it  was  resolved,  that  money  paid  over  on  an  indemnity 
might  be  considered  as  not  having  been  paid  over  at  all.    It 

was  also  objected,  that  the  property  had  '''been  changed  by  the  [  '*'101  ] 
sale,  to  which  it  was  answered,  per  Alder^oUy  J.,  that  al- 
though the  property  was  changed  as  between  a  purchaser  and  the  par* 
ties  against  whom  the  execution  had  issued,  vet  it  was  not  changed 
against  a  party  whose  goods  had  been  wrongfully  taken,(tt) 

14.  In  order  to  sustain  this  action,  there  must  be  a  privity  between 
the  plaintiff  and  defendant. 

If  I  give  a  sum  of  money  to  my  servant  to  pay  a  tradesman,  the 
tradesman  cannot  maintain  an  action  for  money  had  and  received  against 
the  servant.(2;)  So  where  the  solicitor  to  the  assignees  of  a  bai^rupt 
had  received  from  them  money  to  be  applied  in  payment  of  the  costs  of 
the  petitioning  creditor,  up  to  the  time  of  the  choice  of  assignees,  and 
thereupon  the  solicitor  offered  to  pay  the  money,  on  condition  that  the 
bill  should  be  subject  to  further  taxation,  which  was  refused.  The  peti- 
tioning creditor  sued  the  solicitor  for  money  had  and  received.  Tnere 
was  not  any  proof  that  the  commissioners  had  ascertained  the  amount 

(«)  Tovng^  Auigrue  of  Young,  Bankrupt,  t.  MarthaU  and  another.  Sheriff  of  JUiddletex,  8 
Bingh.  43. 

(x)  Per  Farke,  3.,  4  B.  &  Ad.  612. 


fal  prize,  and  never  performed  the  voyage,  bnt  the  condemnation  was  afterwards  re- 
versed bj  the  Lords  Commissioners  of  Appeals  in  Great  Britain,  and  the  British  govern- 
ment made  fuU  reparation  to  the  borrower;  it  was  holden,  that  the  bond  was  discharged, 
and  that  an  action  of  debt  could  not  be  maintained  nponit ;  but  that  the  lender  might 
maintain  an  action  against  the  borrower  for  monej  had  and  received.  Appleton  v. 
Crowningtkidd,  3  Mass.  Bep.  443 ;  Same  v.  Same,  8  Id.  340. 

So,  where  defendant  chartered  his  vessel  to  plaintiff  for  a  certain  voyage,  for  a 
0tipalated  sum  per  month,  and  during  the  voyage  the  vessel  was  captured  by  a  British 
fleet,  and  the  plaintiff  paid  the  defendant  the  hire  of  the  vessel  np  to  the  time  of  her 
capture ;  and  afterwards  the  plaintiff  claimed  compensation  for  the  cargo,  and  the  de- 
fendant for  the  vessel  and  freight,  before  the  commissioners  in  England  sitting  under  the 
treaty  of  London,  and  both  claims  were  allowed ;  it  was  holden,  that  the  rights  of  the 
parties  depended  on  their  interests ;  and  that  though  the  award  of  the  commissioners 
was  made  nominally  to  the  defendant,  yet  the  interest  being  in  the  plaintiff,  he  was  en- 
titled to  the  benefit  Intended.  Heard  v.  Bradford^  4  Mass.  Bep.  326.  Where  two  per- 
sons became  bail  for  A.  and  agreed  to  bear  equally  the  risk  and  loss,  and  each  was  com- 
peUed  to  pay  his  proportion  of  the  debt,  after  which  one  of  them  received  from  a  partner 
of  A.  the  amount  advanced  by  him,  it  was  held,  that  the  other  might  maintain  this 
action  to  recover  of  him  a  moiety.    Smiih  v.  Uickt,  1  Wend.  202.    See  S.  0. 5  Wend.  48. 
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of  the  Q!b;d;ir  according  to  the  statute ;  this  the  judge  thought  necessary, 

and  noQ9ui*ted(y)  the  plaintiff;  and  the  court  afterwards,  upon  consi- 

deratfon,'  confirmed  the  nonsuit ;  inasmuch  as  the  defendant  had  re- 

ceiyect^he  money  as  the  agent  of  the  assignees,  and  not  of  the  plaintiff; 

hel&{4d  it  subject  to  their  control  and  directions,  and  would  continue  to 

.  be  accountable  to  them,  until  he  entered  into  some  binding  enmgement 

'♦kh  the  plaintiff  to  hold  it  for  his  use.     Where  money,  or  biff  produc- 

/••tife  of  money,  is  remitted  by  A.  to  B.,  with  directions  to  pay  to  C,  C. 

*./V?annot  maintain(2;)an  action  against  B.  for  money  had  and  received, 

//•.'without  something  having  been  done  by  B.  which  amounts  to  a  privily 

./   or  assent,  independent  of  the  mere  receipt  of  the  money;  but  where 

such  assent  has  been  given,  it  becomes  an  appropriation  irrevocable, 

except  by  the  consent  of  all  the  parties,  and  for  which  an  existing  debt, 

though  not  then  payable,  is  a  good  consideration.(a) 

15.  The  consideration  of  this  action  must  be  monet/.(l)  Hence  stock 
cannot  be  recovered  in  an  action  for  money  had  ana  received,(i)(2) 
stock  being  a  new  species  of  property,  and  not  money.  But  where, 
upon  a  wager  of  ten  guineas  to  one,  the  stake-holder  received  countiy 
bank-notes,  and  paid  them  over  wrongfully  to  the  party  who  had  lost 
the  wager ;  it  was  holden,(<r)  that  an  action  for  money  had  and 
[*102]  received  would  lie  at  the  suit  of  the  winner;  Lord  *-BZfenfe- 
roughy  C.  J.,  observing,  that  provincial  notes  were  certainly 
not  money ;  yet,  if  the  defendant  received  them  as  money,  and  all  par- 

(y)  Baron  Y.  JButband,  4  B.  ft  Ad.  611,  recog.  in  Rovfell  v.  Batt,  6  B.  &  Ad.  504. 

(g)  WiUiamt  ▼.  Bverettj  14  East,  582,  recog.  in  Brmd  t.  ffamp^hire,  I  M.  ft  W.  365; 
Wedlake  t.  Hurley^  1  Cr.  ft  Jer.  83.  See  farther  on  thiB  subject,  Scott  t.  Porektr^  3  Me- 
riyale,  662 ;  HutchtMon  y.  Heyworth^  9  A.  ft  E.  404. 

(a)  Wedktr  t.  Rostron,  9  M.  ft  W.  411. 

(b)  NigtUmgtiU  v.  Dwimne,  5  Burr.  2589.    See  also  Jonu  T.  BrinUy,  1  East,  1. 

(c)  Pickard  y.  Banketf  13  East,  20,  recog.  bj  Beatf  G.  J.,  in  l^ait  y.  Hobkome^  4  Bingh- 
179. 


(1)  Assumpsit  fbr  monej  paid,  had  and  received,  ftc,  will  not  lie  where  propertjr  not 
money  has  been  paid  or  received,  ftc.  Luekeit  y.  Bohaimony  3  Bibb,  378 ;  Morriton  t. 
Berkey^  7  S.  ft  R.  246;  Doebler  y.  FuKeTt  14  Id.  179 ;  Slaymaker  Y.  Oundacker,  10  Id.  75; 
Kearney  y.  Tannery  17  Id.  94;  Oreathouae  Y.  Throckmorionf  7  J.  J.  Marsh,  18;  JWiurv. 
Byerton^  1  Gill  ft  Johns.  433,  436.  Alilerj  where  property  has  been  taken  as  money. 
Amslie  y.  WiUon^  7  Cow.  662.  Thus,  the  giving  of  a  note  is  not  equivalent  to  the  pay- 
ment of  money,  unless  the  note  is  received  as  such,  in  payment,  or  discharge  of  a  debt  or 
liability  sought  to  be  charged.  Van  Oetrand  v.  JUed,  I  Wend.  424.  Being  committed 
in  execution  seems  to  be  equivalent  to  payment.  Parker  v.  United  States^  Peters'  C.  C. 
266 ;  Magniac  v.  Thompeonj  15  How.  U.  S.  281.  So  if  a  surety  have  paid  money  for  his 
principal,  the  law  implies  an  assumpsit,  and  the  proper  form  of  action  is  indebitatue  anump^ 
Hi  for  money  paid.  Powell  v.  Smithy  8  Jobbs.  249  ;  Haninger  v.  Solmay  3  S.  ft  R.  8  ;  Buna 
v.  Buncty  Eirby,  137  ;  Oibbe  v.  Bryanty  1  Pick.  118  ;  Ward  v.  Benryy  5  Conn.  596;  &Mtk 
Y.  Saywardy  5  Greenl.  504 ;  Lonsdale  v.  CoXy  7  Monr.  405 ;  Cfray  v.  BottUy  1  Dev.  ft  Bat  437. 
And  a  bill  of  exchange  or  negotiable  note,  given  and  received  in  satisfaction  of  the  debt, 
will  support  a  count  ibr  money  paid.  Pearson  y.  Parkery  3  N.  Hamp.  366 ;  Cumming  r. 
HaekUyy  8  Johns.  202;  Lapham  v.  BameSy  2  Verm.  2LS  ;  ComtcaU  v.  Ootddy  4  Pick.  447; 
BougUtea  v.  Moodyy  9  Mass.  558 ;  Peters  v.  BamhiUy  I  Hill,  234,  236,  note ;  Wetherby  v. 
Manny  11  Johns.  518  ;  WLeUan  v.  Croftony  6  Greenl.  333 ;  htgmUs  v.  Dennett^  6  Greeal.  80; 
Clark  Y.  Poxcrofty  3  Id.  355 ;  Bole  v.  BaydeUy  1  Id.  152. 

(2)  A.  being  indebted  to  B.,  C.  without  authority  receives  a  note  drawn  by  A.  to  order 
of  G.  for  the  debt,  but  does  not  call  on  A.  for  many  years,  and  in  the  mean  time  pays  B. 
part  of  the  debt.  Held,  assumpsit  for  money  had  and  received  lies  by  B.  against  G. 
ftlthough  A.'s  note  was  unpaid.    Fairbanks  y.  BUtisington^  9  Pick.  93. 
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ties  agreed  to  treat  them  as  such,  at  the  time,  he  should  not  be  permitted 
to  say,  that  they  were  only  paper,  and  not  money.(l)  As  against  him, 
it  was  so  much  money  received  by  him.  So  where  an  insurance  broker 
having  received  credit  in  account  with  an  underwriter  for  a  loss,  upon 
a  policy,  whereupon  the  name  of  the  underwriter  was  erased  from  the 
policy ;  it  was  holden,(c7]  that  the  principal  might  maintain  an  action 
for  money  had  and  received  against  the  broker,  although  he  had  not 
actually  received  any  money  from  the  underwriter;  for  the  broker 
having  deprived  the  plaintiff  of  his  remedy  against  the  underwriter, 
and  having  received  credit  in  account  for  the  money,  he  was  estopped 
from  saying  that  he  had  not  the  sum  in  his  hands  for  the  plaintiff's  use. 
But  no  security  or  equivalent  for  money  can  form  the  subject-matter  of 
this  action,  unless  the  parties  have  treated  it  as  money,  or  a  sufficient 
time  has  elapsed,  so  as  to  raise  an  inference,  that  it  has  been  converted 
into  money.  Hence  this  action  will  not  lie(e)  to  recover  the  value  of 
foreign  securities  paid  to  the  defendant,  where  it  appears  that  he  had 
not  any  opportunity  of  converting  such  securities  into  British  money.(2) 
Payment  to  Agent,(Z) — ^It  is  a  general  rule,  that  in  cases  of  payment 
to  a  known  agent,  the  action  for  money  had  and  received  ought  to  be 
Ibrought  against  the  principal.(4)  A.,  as  receiver  of  W.,  received  money 
for  quit  rents  due  to  W.,  and  gave  a  receipt  for  them  as  such.    (Bull. 


i 


d)  Andrew  y.  Rohimon^  3  Campb.  199. 

t)  lltLachlan  v.  EvanSj  1  T.  &  Jer.  Exch.  R.  380. 


(1)  A  declaration  for  hank  b&U  of  an  alleged  valae,  had  and  received  to  plaintiff's  use 
was  holden  bad  in  Barnard  t.  Whiting,  7  Mass.  Rep.  358. 

(2)  Plaintiff  indorsed  and  deliyered  to  defendant  a  note  of  a  third  person,  as  security 
for  a  debt,  from  which  defendant  afterwards  Toluntarily  discharged  plaintiff,  having 
agreed  to  look  to  another  person  for  its  payment,  who  had  asanmed  plaintiff's  responsi- 
bility ;  defendant  commenced  a  suit  in  his  own  name  on  the  note,  against  the  maker,  and 
obtained  judgment;  the  maker  paid  a  part  of  the  execution  in  money,  and  his  land  was 
levied  on  for  the  reridneand  specifically  received  by  the  defendant  in  satisfaction ;  holden, 
that  this  action  could  be  maintained  not  only  for  the  money  collected,  but  for  the  sum 
at  which  the  land  was  received ;  for  the  satisfaction  of  the  execution  ought  to  be  con- 
sidered as  a  payment  of  the  debt  in  money ;  and  although  land  is  taken,  it  is  taken  at 
money's  worth ;  and  the  debt  which  might  have  been  exacted  in  money  at  all  events  has 
been  discharged.  RandaU  v.  Rich,  11  Mass.  Rep.  494.  And  see  Amo9  v.  AiJUeff,  4  Pick. 
71 ;  AintUe  v.  Wilson,  7  Cowen,  662 ;  VanMtrand  v.  Reed,  1  Wend.  424 ;  Bonney  v.  SeeUiy, 
2  Id.  481. 

Where  plaintiff  employed  defendant  to  obtain  a  debt  due  to  her,  and  defendant,  instead 
of  getting  the  money  received  a  note  indorsed  to  himself  and  gave  the  debtor  a  discharge, 
and  refused  to  deliver  over  the  note  to  plaintiff;  it  was  holden,  that,  though  trover  would 
not  lie  for  the  note,  the  property  being  in  defendant,  an  action  for  money  had  and  re- 
ceived could  be  maintained,  although  it  did  not  appear  that  defendant  had  collected  the 
whole  amount  of  the  note.  "Although  the  defendant  received  no  money,  yet  by  his 
transaction  he  discharged  the  debtor  froifk  the  plaintiff's  demand  on  him  for  money,  and 
he  must  be  considered  as  having  made  himself  answerable  to  her  for  the  money  he  ought 
to  have  received  of  the  debtor."    Floyd  v.  Day,  3  Mass.  Rep.  403. 

On  the  same  principle,  and  the  authority  of  the  preceding  case,  it  was  holden,  that 
where  an  attorney  issued  execution  on  a  judgment  recovered  by  his  client,  and  became 
himself  the  purchaser  of  the  land  sold  under  the  execution,  and  paid  for  the  same  by 
discharging  the  judgment  against  the  defendant,  his  client  might  maintain  this  action 
against  him.  Beardsley  v.  &ot,  11  Johns.  Rep.  464.  In  Hookr,  BoleUr,  3  H.  Jt  M'Hen. 
348,  it  was  held,  that  this  action  would  lie  under  the  statute  of  Anne  against  gaming, 
lor  money  lost  at  play,  though  the  winner  was  paid  in  goodt, 

(3)  See  Story  on  Agency,  }  181. 

(4J  See  Aahe  v.  LMngtUm,  2  Bay,  85, 
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K.  p.  138.)  An  action  for  money  had  and  reeeiyed  having  heen  brcyught 
against  A.  to  try  W.'s  right  to  the  quit  rents,  it  was  holden,  that  the 
action  would  not  lie,  and  that  it  ought  to  have  been  brought  against  W. ; 
the  court  observing,  that  in  cases  of  payment  to  a  known  agent,  the 
action  ought  to  be  brought  against  the  principal,  unless  in  special  cases, 
as  under  notice,  or  maid  fide.{f)  In  like  manner  it  has  been  holden, 
that  assumpsit  for  money  had  and  received  does  not  lie  against  an  ex- 
cise officer  to  recover  duties  received  by  him  after  the  act  imposing  them 
is  repealed,  if  the  officer  has  paid  them  over  to  his  superior.(j)f)(l)  So 
where  a  sum  of  money  had  been  paid  to  a  churchwarden  for  bunal  dues, 
which  he  afterwards  without  notice  paid  over  to  the  treasurer  of  the 
trustee  of  the  chapel,  to  which  the  burial  ground  belonged ;  it  was 
holden,  that  money  had  and  received  would  not  lie  against  the  church- 
warden.(A)  In  OampbeU  v.  Sallj  Cowp.  204,  where  an  action  for  money 
had  and  received  was  brought  against  a  custom-house  officer  to  recover 
back  some  duties  which  had  been  paid  to  him,  on  the  ground  that  the 
duties  had  not  been  imposed  by  a  lawful  or  suiEBcient  authority,  it  was 

stated  in  the  special  verdict  that  the  money  still  remained  in 
[  "^103  ]    the  hands  of  the  defendant,  not  paid  *wer  by  him  to  the  use 

of  the  king,  with  the  ayMe^ni  of  his  Majesty's  attorney-general, 
for  the  express  purpose  of  trying  the  question  as  to  the  validity  of 
these  duties.  If  money  be  paid  oy  mistake  to  an  agent,  and  placed 
by  him  to  the  account  of  his  principal,  but  not  paid  ovevj  money  had 
and  received  will  lie  against  the  a^ent ;  and  the  mere  passing  such 
money  in  account,  or  making  re%ty  without  any  new  credit  given,  fresh 
bills  accepted  or  further  sums  advanced  for  the  principal,  in  consequeuce 
of  it,  is  not  equivalent  to  a  payment  of  it  over.(t)  To  the  general  rule, 
that  in  case  of  payment  to  a  known  agent,  the  action  for  money  had 
and  received  ought  to  be  brought  against  the  principal,  the  following 
authority  furnishes  an  exception.  The  plaintiff,  being  a  prisoner  in  the 
Ooldbath-fields  Prison,  of  which  the  defendant  was  governor,  contracted 
with  defendant  for  the  purchase  of  an  annuity,  and  paid  him  7502.  as 
a  consideration  for  it.     This  annuity  was  afterwards  set  aside,  and  the 

?laintiff  called  on  defendant  to  refund.  The  defendant  paid  back 
151.  15«.  but  insisted  that  he  was  entitled  to  the  remainder  as  due  to 
him  for  the  rent  of  a  room,  at  one  guinea  per  week,  which  plaintiff  had 
been  permitted  to  occupy  during  bis  residence  in  the  prison.  It  was 
objected  that  by  the  regulations  of  the  prison,  the  gaoler  had  no  autho- 
rity to  let  any  room  upon  such  terms.  As  an  answer  to  this,  the  prison 
books  were  produced,  by  which  it  appeared  that  the  governor  charged 
himself  with  the  guinea  per  week,  and  accounted  for  it  to  the  court; 

[/)  SadUr  v.  Evom^  4  Barr.  1984. 

[g)  Oremway  v.  Hurd^  4  T.  R.  653. 

[A)  HortfaU  r.  Handliy,  2  Moore,  (G.  P.)  5 ;  8  Taunt.  136,  8,  C,     • 

(»)  BiMer  v.  Harriaon,  Cowp.  666,  recognized  in  Cox  y.  Frentke,  3  M.  &  S.  344. 

(1)  A  collector  of  tlie  rerenne  is  not  personally  liable  for  excess  of  duties  receired  by 
him  and  paid  over  to  the  treasury  when  he  acted  in  good  faith  and  under  the  instructioss 
of  the  department,  no  protest  being  made  at  the  time  nor  notice  given  not  to  pay  over. 
MUot  V.  SwarttPotUf  10  Peters,  137. 
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and  one  of  the  visiting  magistrates  of  the  prison  was  called,  "v^ho  said, 
he  was  aware  that  there  were  such  rooms,  and  that  no  objection  had 
eyer  been  made,  and  that  the  gaoler's  book  had  been  regularly  passed 
at  the  quarter  sessions.     Kenyan^  C.  J.  ^^  I  think  this  action  may  be 
maintained. — ^I  am  aware  it  has  been  holden,  in  the  case  of  Sadler  ▼• 
JSvans,  4  Burr.  1984,  that  an  action  cannot  be  brought  against  an  agent 
for  money  had  and  received  for  the  use  of  his  principal,  but  in  that 
case  there  was  nothing  corrupt  in  the  foundation.     This  agreement  is 
one  of  those  which  the  law  will  not  allow.     Besides,  the  county  is  not 
a  corporate  body,  and,  therefore,  cannot  be  sued,  except  in  those  cases 
where  acts  of  parliament  have  made  it  expressly  liable.    I  am  of  opi- 
nion, therefore,  that  the  plaintiff,  notwithstanding  this  money  has  been 
paid  over  to  the  county,  is  entitled  to  recover."    Miller  y*  Aris,  B.  R. 
Middx.  Sitt.  after  M.  T.  41  Geo.  III.  MS.     The  same  doctrine,  viz* 
that  if  a  person  gets  money  into  his  hands  illegally,  he  cannot  discharge 
himself  by  paying  it  over  to  another,  was  laid  down  by  Lord  EUevin 
honmghy  C.  J.,  in  Town9on  v.  WUBon  and  others^  1  Campb.  896.(1) 
There  an  action  was  brought  to  recover  back  money  paid  to  parish 
officers  by  a  person  who  had  been  taken  up  under  a  warrant  as  the 
putative  father  of  a  bastard  child.     The  money  had  been  paid  for  the 
purpose  of  indemnifying  the  plaintiff  against  all  future  charges 
which  might  accrue  in  respect  of  the  child.     The  *child  died    [  *104] 
before  all  the  money  was  expended ;  it  was  holden,  that  the 
plaintiff  was  entitled  to  recover  the  surplus,  beyond  the  expenses  of  the 
lying-in  and  maintenance  of  the  child,  amnst  the  officers  who  had  de- 
ceived the  money,  although  it  appeared  that  they  were  gone  out  of 
office,  and  had  paid  over  to  their  successors  the  sum  in  question.     See 
Watkint  V.  Hewlett,  1  Brod.  &  Bingh.  1,  S.  P.     The  mother  of  an  ille- 
gitimate child  may  recover  money  deposited  with  a  parish  officer  to  meet 
any  charges  to  which  the  parish  may  be  liable  in  respect  of  the  child.(X:) 
It  should  be  remembered  also,  that  an  agent  cannot  defend  himself  on 
the  ground  of  having  paid  over  the  money,  unless  it  appear  the  money 
was  paid  to  the  agent  for  the  purpose  of  paying  it  to  the  principal,  fas 
was  the  case  of  Sadler  v.  Hvansj  where  the  money  was  paid  to  tne 
agent  of  Lady  Windsor  for  Lady  Windsor's  use ;)  for  where  plaintiff 
paid  a  sum  of  money  to  a  bailiff,  who  had  exceeded  his  authority,  under 
the  terror  of  process,  for  the  purpose  of  redeeming  his  goods,  and  not 
with  an  intent  that  the  money  should  be  delivered  over  to  any  one  in 
particular ;  it  was  holden,  that  plaintiff  might  maintain  an  action  for 
money  had  and  received  against  the  bailiff,  although  the  bailiff  had  in 
fact  paid  the  money  over  to  the  sheriff,  and  the  sheriff  to  the  ex- 
chequer.(Z)(2) 

(i)  Clarke  ▼.  Johnaon,  3  Blngh.  424. 

{I)  Snowden  r.  Dam,  1  Taant.  359,  recojfnized  by  Parke,  B.,  In  Atlee  y.  Baekhou$e,  3 
M.  k  W.  648. 


(1)  See  Iiure  y.  Lockwood,  4  Cow.  454. 

(2)  See  Webster  y.  Drinkwater,  5  Greenleaf,  319.    In  Motoat  y.  iPCleUan,  1  Wend.  1Y3, 
^here  an  attomej  had  receirdd  money  for  his  principal,  paid  oyer  part  and  retained  a 
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J.,  an  attorney  who  was  accostomed  to  receive  dues  for  the  plaintiff 
his  client,  went  from  home,  leaving  B.,  his  clerk,  at  the  office ;  who,  in 
his  master's  absence,  received  money  on  account  of  the  above  dues, 
which  he  was  authorised  to  do,)  and  gave  a  receipt  signed  '^  B.  for  Mr. 
J.".  B.  afterwards  refused  to  pay  the  money  over  to  the  plaintiff^  who 
thereupon  brought  an  action  for  money  had  and  received  against  B.; 
but  it  was  holden,(m)  that  it  would  not  lie ;  B.  received  the  money  as 
the  agent  or  servant  of  J.,  and  must  have  paid  it  over  to  him  if  he  had 
returned :  there  was  no  privity  of  contract  between  B.  and  the  pl&in- 
tifi^  the  privity  of  contract  was  between  B.  and  J.,  and  between  J.  and 
the  plaintiff.  And  the  court  distinguished  it  from  the  case  of  Stead  r. 
Thomt(my{n\  where  a  party  was  holden  to  have  received  money  belong- 
ing to  a  bankrupt's  estate,  on  behalf  of  the  general  body  of  creditors, 
and  not  for  an  assignee  who  had  become  lunatic ;  for  there  the  defend- 
ant could  not  have  any  authority  to  receive  it  for  the  lunatic  assignee. 
Where  the  receipt  of  money  by  defendant  was  wrongful,  the  papng 
it  over  to  another  will  be  no  defence  to  an  action  for  money  had  and 
received  by  the  rightful  owner.(o) 

An  agent  must  account  to  his  principal,  and  cannot,^)  set 
[  ^105  ]  up  the  *jus  tertii  in  an  action  by  his  principal  against  him. 
An  agent  to  receive  for  the  use  of  another  cannot,  by  a  no* 
tice  from  a  third  person,  be  converted  into  an  implied,  trustee  ;{q)  and 
his  possession  is  the  possession  of  the  principal.  Defendant,  an  aQ^ 
tioneer,  was  employed  by  C,  a  person  in  embarrassed  circumstances, 
to  sell  his  property ;  defendant  sold,  and  paid  the  proceeds  to  C.'s 
order.  0.  having  shortly  afterwards  been  declared  insolvent,  it  was 
holden,(r)  that  altnough  the  defendant  was  aware  of  C.'s  embarrassmoit 
when  he  sold  the  property,  yet  he  was  not  liable  to  C.'s  assignee.  Bat 
where  the  plaintiff's  possession  of  the  eoods  arises  out  of  a  fraud  con- 
certed between  him  and  the  insolvent,  the  argument  as  to  jus  tertii  does 
not  arise.  The  defendant  was  employed  by  the  plaintiff  to  sell,  as  aoo- 
tioneer,  certain  ^oods  then  in  the  plaintiff's  possession.  Before  the 
sale,  notice  was  given  to  the  defendant  by  the  assignees  of  the  insolvent, 
that  the  goods  were  their  property  as  such  assignees,  and  that  they  had 
been  fraudulently  removed  by  ooUusion  between  the  plaintiff  and  the 
insolvent.  The  defendant,  after  that  notice,  sold  the  property,  and 
rendered  an  account  of  the  sale  of  it  to  the  plaintiff.  But  in  the  resolt, 
on  an  indemnity  given  to  him  by  the  assignees,  he  refused  to  pay  oyer 
to  the  plaintiff  the  money  arising  from  the  sale;  and  on  an  action  for 
itioney  had  and  received  being  brought  against  him  by  the  plaintifi^  the 
defendant  set  up  the  right  of  the  assignees ;  the  jury  found  the  fraud, 


(m)  Siiph&ru  T.  Badeocky  3  B.  &  Ad.  354.  (n)  3  B.  ft  Ad.  367,  n. 

lo)  Tugtnan  y.  Hophinty  4  M.  ft  Gr.  389 ;  6  Scott's  N.  R.  464. 

(p)  See  MyUr  v.  IXtzpatrick,  6  Madd.  360 ;  Stonard  v.  Dunkinj  2  Campb.  344 ;  JWw*  ^• 
Hammond,  2  B.  ft  A.  310 j  RoberU  v.  Ogilby,  9  Price,  269 ;  Qotling  v.  Btmu,  7  Bmjrh.339- 
(q)  WhiU  ▼.  BartUU,  9  Bingh.  378.  (r)  S,  C, 

part  with  the  principal's  assent,  for  counsel's  fees,  ftc,  it  was  held  that  the  sun  so  re- 
tained CO  old  not  be  recovered  back  by  the  original  payer. 
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and  a  verdict  for  the  defendant ;  which  the  court  aftenfard8(«)  refused 
to  set  aside,  on  the  ground  that  if  the  insolvent  had  put  the  goods  into 
the  defendant's  hands,  for  sale,  the  assignees  might  have  interposed 
and  claimed  the  produce  from  the  defendant ;  and  that  the  insolvent 
could  not  have  maintained  this  action  after  such  claim.  And  that«the 
plaintiff,  who  took  the  goods  by  a  fraud  between  him  and  the  insolvent, 
could  not  be  in  a  better  situation  than  the  insolvent  himself. 

An  attorney,  who  was  also  an  auctioneer,  received  a  deposit  on  pro- 
perty which  he  had  sold  by  auction,  and,  after  queries  raised  on  the 
title,  and  before  they  were  cleared,  paid  over  the  deposit  to  his  princi- 
pal;  on  a  demand  of  the  deposit  by  the  buyer,  he  answered,  that  his 
principal  would  not  consent  to  return  it,  and  would  enforce  the  contract. 
Held,  that  the  buyer  might  recover  the  deposit  from  the  auctioneer,  as 
money  had  and  received  to  the  plaintiff's  use,  because  the  defendant,  as 
attorney,  had  notice  that  the  title  had  not  been  completed  before  he 
paid  over  the  money,  and  because  he  misled  the  plaintiff  to  sue  him- 
self, by  not  saying  he  had  paid  it  over.  JEdwards  v.  Hodding^  5 
Taunt.  815.  But  see  Honfall  v.  Handle^y  (2  Moore  5,  and  8  Taunt. 
136,  >S^.  (7.,  and  ante^  p.  102,)  wherein  the  case  of  Udwards  v. 
Sodding  was  cited  and  distinguished.  *But  where  the  mem-  [  *106  ] 
orandum  of  agreement  to  purchase  and  sell,  and  the  receipt 
for  the  deposit  were  signed  by  the  vendor's  attorney  ^'  as  agent  for  the 
purchaser,"  and  the  sale  went  off  through  the  vendor's  default,  it  was 
holden  that  the  purchaser  could  not  maintain  an  action  against  the  at- 
torney for  the  deposit,  for  that  he  was  not  stakeholder,  but  merely  the 
vendor's  asent,  and  that  payment  of  the  deposit  to  him  was  payment 
to  the  vendor,  (t) 

Indelnt<atu  Assumpsit  for  money  lent.  Money  had  and  reeeivedj  and 
on  an  account  stated. — The  production  bj  plaintiff  of  an  "I.  0.  U." 
signed  by  the  defendant,  but  without  any  address,  is  primd  facte  evi- 
ience(u)  that  it  was  given  by  the  plaintiff  bv  the  defendant ;  and  if  the 
defendant  wishes  to  rebut  the  inference  arising  from  its  production  by 
the  plaintiff,  he  should  show  that  it  had  been  in  the  hands  of  some  other 
party.(l)  ^ 


IIL  Of  the  Dlclaration.{2) 
Venue. — The  action  of  assumpsit,  being  founded  on  contract,  is 

(i)  ffardman  y.  WUeoek,  0.  B.  Lancaster,  coram  Aldersan  and  PatUaon^  Jb.,  9  Bingh. 
382,  n. 

it)  Bamford  T.  SktUaetDorthj  11  A.  &  E.  926. 

lu)  Curtis  T.  Richards^  I  M.  &  Oct,  46,  recogniEed  in  Dimglaa  r.  HoUMj  12  A.  ft  E.  641 ; 
4  P.  ft  D.  685. 


(1)  In  Fumeyer  y.  Adcockf  it  was  held  that  an  I.  0.  tJ.  was  credible  eyidence  of 
money  lent  and  money  had  and  receiyed,  of  goods  and  chattels,  or  work  and  labor,  and  Is 
prima  facie  eyidence  of  an  account  stated.  See  Legal  Obseryer,  yol.  35,  p.  553 ;  8  Law 
Journal,  p.  393 ;  10  Id.  p.  137.    Douglass  y.  ffolme,  consequently  is  oyerruled. 

(2)  It  is  a  general  rale  in  assumpsit  that  it  must  be  stated  that  defendant  undertook 
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tr«naitor7,(l)  and  consequently  the  venne  may  be  lud  in  any  eoimty 
at  the  election  of  the  plaintiff. 

By  B.  G.  H.  T.  4  Will.  IV.,  after  reciting  that,  by  the  mode  of 
pleading  hiereinafter  prescribed,  the  several  disputed  facts  material  to 
the  merits  of  the  case  will,  before  the  trial,  be  brooffht  to  the  notice  of 
the  respective  parties  more  distinctly  than  heretofore;  and  that,  by 
the  act  of  the  8rd  and  4th  Will.  IV.  c«  42,  s.  28,(2;)  the  powers  of 
amendment  at  the  trial,  in  cases  of  variances  in  particulars  not  material 
to  the  merits  of  the  case,  are  greatly  enlarged ;  it  is  ordered,  that 
several  counts  shall  not  be  allowed,  unless  a  £stinct  subject-matter  of 
complaint  is  intended  to  be  established  in  respect  of  each ;  nor  shall 
MevercU  pleas,  or  avowries,  or  cognizances  be  allowed,  unless  a  distinct 
ground  of  answer  or  defence  is  intended  to  be  established  in  respect  to 
each.(y)  Therefore,  counts  founded  on  one  and  the  same  prindple 
matter  of  complaint,  but  varied  in  statement,  description,  or  circom- 
stances  only,  are  not  to  be  allowed.  £x*  gr. — Counts  founded  up(m 
the  same  contract,  described  in  one  as  a  contract  without  a  c<mdition, 
and  in  another  as  a  contract  with  a  condition,  are  not  to  be  allowed ; 
for  they  are  founded  on  the  same  subject-matter  of  complaint,  and 
are  only  variations  in  the  statement  of  one  and  the  same  contract.    8o 

counts  for  not  giving,  or  delivering,  or  accepting  a  bill  of  ez* 
£  *107  ]  change  in  payment,  according  *to  the  contract  of  sale,  for 

goods  sold  and  delivwed,  and  for  the  price  of  the  same  goods 
to  be  paid  in  money,  are  not  to  be  allowed.  So  counts  for  not  accept- 
ing and  paying  for  soods  sold ;  and  for  the  price  of  the  same  goods,  as 
goods  bargained  and  sold,  are  not  to  be  allowed.  But  counts  upon  a 
bill  of  exchange  or  promissory  note,  and  for  the  considetation  of  the 
bill  or  note  in  goods,  money,  or  otherwise,  are  to  be  considered  as  foimd- 

(x)  ConUnned  by  stat.  1  ft  2  Vict  c.  lOQ. 

(y)  See  BUodm  t.  RupaUo^  3  Scott's  N.  R.  564;  3  M.  ft  Or.  116 ;  Dtert  t.  /ry,  4  Q. 
B.  379. 

and  promised,  ftc,  or  something  eqaiyalent,  or  the  declaration  is  bad,  eren  after  jndf- 
ment.  Candler  v.  Ronittr^  10  Wend.  487.  In  declaring  on  a  collateral  undertaki^ 
the  declaration  must  be  special.  Northrop  t.  Jaekeon^  13  Wend.  85 ;  Johnson  r.  Clarkj 
5  Blackf.  564. 

In  assumpsit  on  a  written  agreement,  an  express  promise  should  be  laid  in  the  decla- 
ration ;  a  mere  recital  of  the  writing,  or  of  the  circumstances  of  the  case,  is  not  sufBcient 
Cook  T.  Simmetf  2  Gall,  39 ;  Wood  v.  FloumSy^  6  Munf.  506 ;  Chandler  v.  Roeeiter,  10  Wend. 
487  \  sed  vide  Kelly  ▼.  Owen^  Minor,  252 ;  where  it  was  held,  that  if  the  writing  set  forth 
shows  the  ddendant's  liability,  the  allegation  of  a  promise  is  not  neoessaiy.    The  gist 
of  the  action  is  the  promise,  and  unless  this  is  averred,  the  declaration  is  bad  after  rerdict. 
WinsUm  V.  D^ancueo^  2  Wash.  187.  Bruner  y.  Stout^  Hardin,  225;  Benden  t.  Mannrng^  2 
N.  Hamp.  289.    The  word  "  promised"  is  not,  however,  indispensable ;  any  word  of  the 
same  import,  as  ^*  agreed,"  is  sufficient,  especially  after  verdict.    Avery  v.  Fryinghaam^  3 
Mass.  160 ;  Candler  y.  RoeeUery  eupra.    The  promise  and  the  breach  thereof  must  be 
alleged  to  have  been  made  before  the  commencement  of  the  action ;  if  alleged  to  have 
been  made  after,  the  declaration  is  bad,  in  any  stage  of  the  cause.    Boyce  y.  Morgcm^  3 
Gaine,  133 ;  Warring  y.  Yatee^  10  Johns.  119;  Harper  y.  Montgomery ^  5  Litt.  347  ;  Rowd 
y.  Oriffiik^  11  S.  ft  R.  130 ;  Langor  y.  Parrish,  8  S.  ft  R.  134 ;  Gordon  y.  Kennedy^  2  Binn. 
287.    And  the  narr.  should  regularly  allege  the  promise  to  be  by  the  defendant  to  the 
plaintiff;  but  an  omission  in  that  respect  may  not  be  fatal,  as  ittwill  be  intended  that  the 
promise  was  made  to  him  from  whom  the  consideration  proceeded.    Blackwell  y. 
4  Dana,  187.    Salmon  y.  Brovm^  6  Blackf.  347. 
(1)  DebUum  et  eantradue  euni  nuUhte  locL    2  Inst.  230. 
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ed  on  distinet  subject-matters  of  oomplaint ;  for  the  debt  and  the  se- 
curity are  different  contracts,  and  such  counts  are  to  be  allowed.  Where 
several  debts  are  alleged  in  indebitatus  assumpsit  to  be  due  in  respect 
of  several  matters,  ex.  gr.  for  wages,  work,  and  labour  as  a  hired  ser- 
vant, work  and  labour  generally,  goods  sold  and  delivered,  goods,  bar« 
gained  and  sold,  money  lent,  money  paid,  money  had  and  received,  and 
the  like,  the  statement  of  each  debt  is  to  be  considered  as  amounting  to 
a  several  count  within  the  meaning  of  the  rule  which  forbids  the  use  of 
several  counts,  though  one  promise  to  pay  only  is  alleged  in  considera- 
tion of  all  the  debts.  Provided,  that  a  count  for  money  due  on  an  ac- 
count stated,  may  be  joined  with  any  other  count  for  a  money  demand, 
though  it  may  not  be  intended  to  establish  a  distinct  subject-matter  of 
complaint  in  respect  of  each  of  such  counts.  The  rule  which  forbids 
the  use  of  several  counts  is  not  to  be  considered  as  precluding  the 
plaintiff  from  alleging  more  breaches  than  one  of  the  same  contract  in 
the  same  count. 

Where  an  action  is  brought  in  an  inferior  court,  it  must  be  stated  in 
the  declaration,  that  the  cause  of  action  accrued  within  the  jurisdicti<m. 
Hence  in  assumpsit  in  an  inferior  court,  not  the  promise  only,  but  the 
consideration(2;)  also,  on  which  such  promise  is  founded,  must  be  laid 
'within  the  jurisdiction:  for  the  inferior  court  cannot  hold  plea  unless 
the  whole  matter  is  within  their  jurisdiction  ;(a)  consequently,  if  a  de- 
claration for  goods  sold  and  delivered,(6)  or  monev  had  and  received,((?) 
or  monev  p|aid^(df^  merely  state  that  the  defendant  promised  to  pay 
irithin  the  jurisdiction,  without  stating  the  sale  and  delivery  of  the 
soods,  or  the  receiptor  payment  of  the  money,  to  have  been  within  the 
jurisdiction,  it  will  be  error;  and  error,  even  after  verdict  \{e)  for  in 
this  case  nothing  shall  be  intended  to  be  within  the  jurisdiction,  that  is 
not  expressly  averred  to  be  so.(/)  When,  however,  a  suit  commenced 
by  justices  m  the  County  Court,  is  removed  to  the  superior  court  by 
jxmcy  the  declaration  need  not  state  the  cause  of  action  to  have  arisen 
irithin  the  inferior  jurisdiction.(^^ 

"'"Every  material  and  traversaDle(A)  fact  must  be  laid  with  [  '''lOS  ] 
time  and  place.  (1)  But  a  count  stating  that  the  defendant 
was  indebted  to  the  plaintiff  on  such  a  da^  for  goods  sold  and  deliver- 
ed to  the  defendant  on  his  request  is  sufficient,  (z)  without  alleging  any 
time  when  the  goods  were  sold  and  delivered.  Although  the  courts 
give,  under  the  new  rules,  certain  forms  as  examples,  they  are  merely 

\z)  Ramiey  y.  Atkvuorif  1  Lev.  50 ;  Whitehead  v.  Brown,  1  Ley.  96. 

[a)  Drake  y.  Beare,  1  L«t.  104,  5. 

[b)  Price  y.  EiUy  1  Ley.  137 ;  StoneT.  WaddmgUm,  1  Ley.  166;  Sanely  y.  Coater^  2 
Ley.  87 ;  Waldoek  v.  Coop«r,  2  Wils.  16. 

c)  Trevor  y.  WaU,  1  T.  R.  161. 

^d)  Heaven  y.  Davenport,  11  Mod.  365,  8yo.  ed. 

«)  WinfordT,  Powell,  Lord  Raym.  1310. 
[/)  Per  Atkine  and  Serogge,  Js.,  2  Mod.  187. 
f^)  PowM  y.  AneeU,  3  Scott's  N.  R.  444;  8  M.  ft  Gr.  171. 
[h)  Ring  y.  Roxbrough,  2  Or.  ft  J.  418. 
(i)  Lane  y.  ThdweU,  1  H.  ft  W.  140  \  1  Tyr.  ft  Or.  352,  adjudged  on  special  demurrer. 

(1)  See  1  Greenl.  on  Eyid.  {  60,  61. 
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given  for  thoit  purpose,  and  prohibit  any  longer  forms ;  bnt  there  is  not 
any  illegality  in  any  forms  which  do  not  conflict  with  that  prohibition, 
and  which  contain  all  necessary  allegations.  In  this  case,  the  count  is 
in  substance  the  same,  as  if  the  wor£  '^  before  that  time"  had  been  in- 
serted. 

Day. — The  day  mentioned  in  the  declaration,  on  which  the  cause  of 
action  is  stated  to  have  accrued,  is  not  material,rA;)  provided  it  be  a  day 
after  the  cause  of  action  accrued,  and  before  action  brought.  (1)  K  the 
defendant  by  his  plea  makes  the  time  material,  the  plaintiff  may  by  his 
replication  answer  to  that  plea,  without  being  guilty  of  a  departure ;  as 
where  the  promise  was  laid  on  the  1st  of  May,(Q  3  Gar.  I.,  and  the  de- 
fendant pleaded  that  the  writ  was  first  brought  the  4th  February,  14 
Gar.  IL,  and  that  he  did  not  promise  within  six  years  before  the  said 
4th  February.  Replication,  that  he  promised  within  six  years  before 
the  said  4th  of  February :  on  motion  in  arrest  of  judgment,  it  was 
holden,  that  the  replication  was  not  a*  departure  from  the  declaration ; 
because  the  time  in  the  declaration  was  not  material.  So  where  the 
plaintiff  declared  upon  a  promise  made(m)  26th  March,  12  Geo.  L, 
the  defendant  pleaded,  after  the  promise,  and  before  the  bill  filed,  viz. 
2d  April,  he  tendered  the  money ;  the  plaintiff  replied,  that  after 
making  the  promise,  viz,  12th  February,  he  filed  his  bill :  on  demurrer, 
it  was  objected,  that  plaintiff  had  brought  his  action,  as  appeared  by 
his  own  showing,  before  the  cause  of  action  accrued.  But  the  court 
overruled  the  objection,  observing,  that  as  the  plaintiff  would  not  in  evi- 
dence have  been  confined  to  the  day  in  his  declaration,  there  was  not 
any  reason  he  should  be  more  confined  in  pleading ;  that  in  the  case  of 
a  common  assumpsit,  the  day  was  alleged  for  form  only,  and  therefore 
the  defendant  could  not  confine  the  plaintiff  to  the  day  alleged  in  the 
declaration.  (2) 

Manner  of  stating  the  Contract. — In   the   action  of  as- 

[  *109  ]  sumpsit,  the  ^declaration  must  state  the  contract  on  which 

the  action  is  founded  truly  and  correctly ;  that  is,  either  in 

(k)  InkertaUt  v.  SammSy  Cro.  Gar.  130. 
(I)  Lee  y.  RogerB^  1  Ley.  110. 

(m\  Matthewt  v.  SpiceTf  Str.  806,  recogniEed  by  Tindal,  0.  J.,  in  Arnold  v.  Afnddj  3 
Bingo.  N.  0.  84,  since  new  rules. 

(1)  See  CheeXham  y.  Letcisj  3  Johns.  Rep.  42  ;  Waring  y.  Tatetf  10  Id.  119.  It  was  held 
in  Story  r.  Barrell^  2  Conn.  Rep.  665,  that  it  was  not  ground  to  arrest  the  Judgment,  that 
the  promise  was  alleged  to  haye  been  made  on  a  day  subsequent  to  the  issuing  of  the 
writ. 

In  assumpsit  on  a  parol  contract,  where  the  day  upon  which  it  was  made  is  aUeged 
only  for  form,  the  plaintiff  may  proye  that  the  contract,  whether  express  or  implied,  was 
made  at  any  other  time.  VawkiM  r.  Smithunek^  4  Florida,  158.  But  when  time  is  ma- 
terial it  is  trayersable,  and  the  plaintiff  must  proye  it ;  and  it  makes  no  difference  that  it 
is  alleged  under  a  videUeet    lb. 

When  the  time  laid  is  the  Sabbath,  and  is  material,  the  court  will  take  judicial  notice 
of  the  fact ;  but  if  the  time  is  immaterial,  and  laid  under  a  videUeet^  the  court  cannot  ju- 
dicially know  that  the  contract  declared  on  was  actually  made  on  that  day.  lb.  But 
eyen  in  such  case,  thf  defendant  haying  failed  to  plead  the  fact,  and  thus  make  the  time 
material,  cannot  moye  in  arrest  of  judgment.    lb. 

(2)  A  different  rule  holds  in  actions  on  promissory  notes,  where  the  day  forms  an  ee- 
tential  part  of  the  agreement.  Stafford  y.  Forar^  E.  1  G.  I.,  cited  in  Cole  y.  MawkinSj 
Str.  22,  and  reported  in  10  Mod.  311.    See  also  3  Bingh.  N.  C.  84. 
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the  tenns  in  ^rhich  it  was  inade,(l)  or  according  to  the  legal  effect  and 
operation  of  those  terms  ;(2)  for  a  material  variance  between  the  con- 
tract alleged  and  the  contract  proved  will  be  fatal  :(n)(3)  As  where  the 
contract  alleged  was,  to  deliver  good  ^^  merehaiidizable  wheat^'\o)  and 
the  proof  was  to  deliver  good  "  second  sort*'  of  wheat,  the  plaintiff  was 
nonsuited  for  the  variance :  so  where  the  pluntiff  declared,  npon  a 
contract  for  wages  npon  a  certain  voyage  from  London  to  Africa,  and 
thence  to  the  West  Indies ;  but  the  proof  was  of  a  contract  for  a 
vojage  from  London  to  Africa,(^)  and  thence  to  the  West  Indies  or 
America,  and  afterwards  to  London,  &;c. ;  the  variance  was  holden  to 
be  fatal,  the  contract  proved  being  for  a  different  voyage  than  that  de- 
clared on.  (4)     So  where  the  declaration  stated  a  specific  contract  for 

(n)  Cooke  t.  MuMtone,  1  Bos.  k  Pal.  N.  R.  351 ;  [Lent  v.  Padelford,  10  Mass.  Bep.  230 ; 
Richard*  v.  Kiliamy  lb.  239  ;  Crocker  y.  Whitney y  lb.  316;  Midway  Cotton  Manirfaetory  y. 
Adams,  lb.  360  ;  Hopkins  y.  Toung^  11  M&ss.  Rep.  302.] 

(o)  Per  Holt,  C.  J.,  Lord  Raym.  735. 

(p)  WhUe  y.  WiUon,  2  Bos.  &  Pal.  116.    See  also  Penwy  y.  Porter ^  2  East's  R.  2. 


(1)  In  declaring  on  a  written  contract,  it  is  not  necessary  to  ase  the  precise  words  of 
the  contract ;  it  is  always  allowable,  and  often  necessary,  to  declare  according  to  their 
legal  effect  and  import.  Lent  y.  Padelford,  10  Kass.  230 ;  Hopkint  y.  Young,  11  Mass. 
307  ;  WaUh  y.  Qilmer,  3  Har.  &  J.  487  ;  Orannis  y.  Clark,  8  Cow.  36 ;  Ridgely  y.  Sigge, 
4  Har.  k  J.  363  ]  Silver  y.  Kendrick,  2  N.  Hamp.  160  ;  Thomas  y.  Van  Ness,  4  Wend.  549 ; 
Sheehy  y.  ManderviUe,  7  Oranch,  208 ;  Ferguson  y.  Harwood,  lb.  408 ;  Hasting  y.  Lovering, 
2  Pick.  22 ;  Osborne  y.  Lawrence,  9  Wend.  135 :  Herriek  y.  Bennett,  8  Johns.  Rep.  374 ;. 
Crawford  y.  Morell,  1  Johns.  Rep.  253. 

(2)  Or  as  defendant  says  it  was  made.    A  bill  of  exchange  was  drawn  in  this  form :. 
''Pay  to  oar  order,"  &c.,  signed  in  the  name  of  two  persons  and  Co.,  and  accepted  by 
the  defendant ;  it  was  holden,  that  in  an  action  against  the  defendant  as  acceptor,  it 
might  be  declared  npon  by  the  indorsees  as  a  bill  drawn  by  an  aggregate  firm ;  and 
although  it  was  proyed  that  the  firm  consisted  of  one  person  only,  it  was  holden  not  to 
be  a  yariance.    Bass  y.  Clive,  4  M.  &  S.  13. 


!3)  See  Pope  y.  Barret,  1  Mason,  117. 
4). 


A  contract  to  pay  $92  50  for  twelye  months  does  not  support  a  declaration  to  a 
promise  to  pay  $9  25  for  10  months.  Cranmer  y.  Oraham,  1  Blackf.  406.  So  a  written, 
agreement  with  a  memorandum  subjoined,  limiting  its  continuance  to  a  certain  day,  does 
not  support  a  declaration  on  the  agreement  only,  unless  it  was  added  without  plaintiff's 
knowledge  or  assent.    Newell  y.  Mayberry,  3  Leigh,  250. 

So  where  the  plaintiff  declared  on  a  contract  by  which  the  defendant  agreed  to  pay 
him  a  certain  sum  for  Ao/^the  land  taken  for  a  certain  road ;  and  the  contract  proyed  at. 
the  trial  was,  that  the  defendant  was  to  pay  for  all  the  land,  the  yariance  was  holden. 
fatal.     Crauford  y.  MorreU,  1  Johns.  R.  253. 

In  an  action  by  plaintiff  as  indorsee  of  a  promissory  note  against  the  makers,  the  de- 
claration stated  that  the  defendants  made  their  note  in  writing,  their  own  proper  hands - 
and  names  being  thereunto  subscribed  by  the  name  and  description  of  John  and  George 
Pease ;  tlie  proof  was,  that  George  Pease  alone  signed  the  note  ,*  holden,  that  as  there 
was  no  a.yerment  in  the  declaration  that  the  defendants  were  partners,  or  acted  under 
the  firm  of  John  k  George  Pease,  the  yariance  was  fatal.  Pease  y.  Morgan,  7.  Johns. 
Rep.  469. 

The  declaration  stated  the  terms  of  a  promissory  note,  concluding  with  the  usual  words 
"for  yalue  receiyed ;''  the  note  offered  in  eyidence  did  not  contain  those  words ;  it  was 
contended  for  the  plaintiffs,  that  these  words  were  not  descriptiye,  but  an  ayerment  of 
the  consideration.  Per  Curiam.  **The  words  'for  yalue  receiyed/  were  used  and  in- 
tended for  a  description  of  the  note  declared  on,  and  not  an  ayerment  inserted  by  the 
pleader.  The  precedents  of  declarations  on  promissory  notes  are  all  that  way  ;  and  no 
counsel  on  the  part  of  the  defendant  would  hare  supposed  that  these  words  were  inserted 
as  an  ayerment  of  yalue ;  and  if  he  had  demurred  in  consequence  of  a  defectiye  ayerment 
of  the  consideration,  the  court,  no  doubt,  would  haye  considered  the  words  as  part  of 
the  note."     Sezton  y.  Johnson,  10  Johns.  Rep.  418. 

VOL,  I, — 9 
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the  sale  of  a  dwelling-hoiiBe  and  fixtures,  for  the  residue  of  a  term  of 
years,  to  commence  from  a  certain  day,  in  proof  of  which,  the  follow- 
ing paper,  signed  by  the  defendant,  was  given  in  evidence: — ^^  I  agree 
to  sell  the  house  and  fixtures  No.  163,  Piccadilly,  to  commence  from 
2nd  January  next,  for  60Z."  This  was  holden  to  be  a  fatal  variance, 
as  showing  a  sale  of  a  fee  simple,  or  at  least  leaving  it  uncertain,  what 
was  the  interest  intended  to  be  conveyed.  (9) 

The  Consideration. — Every  part  of  the  entire  consideration  for  any 
promise  contained  in  the  agreement  must  be  stated  in  the  declara- 
tion.(l)  But  in  framing  a  declaration  on  an  agreement,(r)  which  con- 
sists of  several  distinct  parts  and  collateral  provisions,  it  is  not  neoee^ 
sary  to  state  in  the  declaration  every  part  of  such  agreement;  it  is 
sumcient  to  state  so  much  of  the  agreement  as  contains  the  entire  con- 
sideration for  the  act,  and  the  entire  act  which  is  to  be  done,  in  virtae 
of  such  consideration.  The  rest  of  the  contract,  which  respects  the 
liquidation  of  damages  only,  after  a  right  to  them  has  accrued  bj  a 
breach  of  the  contract,  is  matter  proper  to  be  given  in  evidence  to  the 
iury,  but  not  necessary  to  be  shown  to  the  court  in  the  first 
J  *110  ]  instance,  on  the  face  of  the  record.(2)    In  like  *manner, 

(q)  Hughet  v.  Parker,  8  M.  &  W.  244. 

(r)  Per  Lord  Ellenborough,  0.  J.,  delivering  the  judgment  of  tlie  court  in  CUtrh  t. 
'Gray,  6  East,  669,  570. 


(1)  Beauchamp  y.  Bonoerih,  3  Bibb,  116;  Treadway  ▼.  Nickt,  3  M'Cord,  196. 

in  actions  of  assumpsit  a  consideration  must  be  alleged ;  otherwise  no  cause  of  actioais 
Bhown,  and  the  declaration  will  be  bad  after  verdict  and  on  error.  Bruner  v.  Stovij 
Hardin,  226 ;  Hemmenway  v.  Hicktj  4  Pick.  497 ;  Oairu  v.  KeneHck,  2  Rep.  Con.  Ct  339; 
Benden  v.  Manning,  2  N.  Hamp.  289 ;  Mostly  v.  Jontiy  6  Munf.  23  ;  Beversly  v.  ffolma,  4 
ICunf.  96 ;  Bailey  v.  Freeman,  4  Johns.  280 ;  Wheelwright  v.  Moore,  I  Hall,  201 ;  CoMoliff 
V.  Cottle,  1  Breese,  286.  It  is  not  sufficient  to  allege  that  the  defendant  *'  being  indebted" 
in  a  certain  sum,  in  consideration  thereof  promised  to  pay,  &c.,  without  ailing  the 
•  cause  or  consideration  on  which  the  debt  is  founded ;  and  this  rule  applies  to  special  as 
vwell  as  to  general  assumpsit.  Beauchamp  v.  Botworth,  3  Bibb,  115,  S.  P.;  Chandler t. 
State,  6  Har.  k  J.  284 ;  Maury  t.  Olive,  2  Stew.  472.  And  the  whole  consideration  of  a 
special  contract  must  be  explicitly  and  correctly  stated ;  otherwise  the  variance,  or  ex- 
ception to  the  evidence  will  be  fatal,  ffendrick  v.  Seel^,  6  Conn.  176 ;  Rtueell  v.  Souih 
Britain  Society,  9  Id.  608 ;  Carley  v.  Dean,  4  Id.  259 ;  Brooks  v.  Lowrie,  1  N.  A  V.  342; 
De  Forest  v.  Frary,  6  Cow.  161 ;  Lansing  v.  MKillip,  3  Caines,  286;  CarreU  v.  Coltiu^  2 
'Bibb,  429 ;  Moore  r.  Ross,  7  N.  Hamp.  628  ;  Shelton  v.  Bruce,  9  Terg.  24.  A  past  or 
•executed  consideration  must  be  laid  to  have  been  done  upon  the  request  of  the  defend- 
ant, or  the  declaration  is  bad.  Parker  v.  Crane,  6  Wend.  647  ;  Leland  v.  Douglass,  1  Id. 
492  ;  Livingston  v.  Rogers,  1  Caines,  686 ;  Comstock  v.  Smith,  7  Johns.  87 ;  Bieks  v.  Bur- 
hams,  10  Id.  243;  Ou^eld  v.  Warring,  14  Id.  188;  Doty  v.  Wilson,  lb.  378;  BaUon  t. 
Craggin,  6  Pick.  295 ;  Train  v.  Gold,  lb.  386 ;  Mills  v.  Wyman,  3  Id.  209 ;  JeweU  v.  Somtt- 
set,  I  Greenl.  128. 

An  averment  of  a  promise  and  a  consideration,  are  both  essential.  Hence,  a  declara- 
.tion  averring  an  undertaking  in  consideration  that  the  public  should  be  conveyed  bj 
means  of  defendants'  ferry,  and  for  hire  to  receive  and  safely  to  convey,  and  that  plain- 
tifif  learning  said  offer,  did  use  the  ferry  and  commit  his  horse  to  defendant  in  considera- 
tion  of  an  undertaking  to  convey,  was  held  to  be  a  declaration  in  tort,  SmithY,  Sevtrd, 
.3  Barr,  342. 

(2)  **  There  are  a  great  variety  of  agpreements  not  under  seal,  containing  detailed  prori- 
sions  regulating  prices  of  labor,  rates  of  hire,  times  and  manner  of  performance,  adjustr 
meuts  of  differences,  &c.,  which  are  every  day  declared  upon  in  the  general  form  of  a 
count  for  work  and  labor."  Per  Lord  ElUnborough,  C,  J.,  S,  C.  See  Wooddy  v.  FU^ 
ney,  6  Munf.  606. 


ASSUMPSIT.  110 

where  the  plaintiff  states  the  whole  consideration  truly,(«)  and  then 
states  those  parts  of  the  defendant's  promise,  the  breach  of  which 
he  complains  of,  truly  and  correctly;  that  is  sufficient,  without  stat- 
ing other  parts  of  the  promise  irrelevant  to  the  breach  complained 
of.  It  is  enough  to  state  that  part  of  the  agreement  truly  which  ap- 
pli^  to  the  breach  complained  of,  if  that  which  is  omitted  do  not 
qualify  that  which, is  stated. (^) 

Idle  and  insufficient  considerations  do  not  form  any  essential  part  of 
the  contract,(t£)  consequently  it  is  neither  necessary  to  state  them  in 
the  declaration,  nor,  if  stated,  to  prove  them.  By  the  term  "  idle  and 
insufficient  considerations,"  must  be  understood  such  considerations  as, 
if  they  stood  alone,  unconnected  with  one  or  more  sufficient  considera- 
tions, would  not  support  the  promise  of  the  defendant.  They  are  dis- 
tinguishable from  illegal  considerations ;  for  if  one  of  the  considera- 
tions, where  there  are  two  or  more,  is  illegal,  it  will  vitiate  the  whole 
contract,  and  the  action  cannot  be  supported ;  but  an  idle  or  insufficient 
consideration  may  be  rejected ;  in  truth,  it  is  a  nullity.(l) 

Executory  considerations  are  traversable, (rr)  and  the  performance  of 


(8)  MUes  v.  Sheward,  8  East,  7. 

(/)  Tempett  t.  RawUng,  13  East,  18.     See  also  CotteriU  v.  Cuff,  4  Taunt.  285. 

Crisp  y.  Oamel^  Cro.  Jac.  127. 

Sexton  y.  MiUty  Salk.  22. 


s 


(1)  Bat  if  the  plaintiff  state  two  or  more  sufficient  considerations,  he  must  proyethem 
all.  As  in  assumpsit,  on  a  special  agreement  in  consideration  of  a  horse,  and  diyers 
goods  and  merchandises,  to  deliver  for  yalue  received,  forty  dollars  worth  of  merchant- 
able boards.  At  the  trial  it  was  proved  that  the  horse  was  the  onlj  consideration. 
Kent,  Chief  Justice.  "  If  a  plaintiff  allege  several  good  considerations,  they  must 
all  be  proved,  for  the  promise  shall  be  deemed  to  be  founded  on  both  considerations 
taken  together.  The  promise  to  pay,  in  |the  present  case,  boards  to  the  value  of  forty 
dollars,  was  founded,  not  singly  upon  the  sale  of  the  horse,  (and  which  we  must  pre- 
sume was  not  estimated  at  that  value,)  but  upon  the  sale  of  divers  goods  and  chattels, 
as  distinct  articles  from  the  horse,  and  which,  when  added  to  the  value  of  the  horse, 
amounted  to  the  full  consideration  of  forty  dollars  This  rule  appears  to  have  been  long 
ago  settled,  and  repeatedly  recognized.  In  Tindale^s  case,  Cro.  Eliz.  758,  the  court  of 
C.  B.  held,  that  where  a  consideration  consisted  of  two  or  three  parts,  and  every  one 
of  them  was  valuable,  the  plaintiff  was  bound,  of  necessity  to  show  the  performance  of 
eveiy  part  theredf.  And  in  the  case  of  CotUston  v.  Carr,  Oro.  Eliz.  847,  the  K.  B.  agreed, 
that  if  two  considerations  be  alleged,  and  one  of  them  be  found  false  by  the  jury,  the 
action  fails.  So  again,  in  the  case  of  Seneret  v.  Rivet,  Cro.  Jac.  503,  the  E.  B.  ruled,  in 
arrest  of  judgment,  that  if  the  plaintiff  declare  on  two  considerations,  he  must  make  a 
good  and  sufficient  averment  of  the  performance  of  both."  Lansing  v.  M'KUlip,  3  Gaines, 
Rep.  286. 

But  the  common  counts  in  assumpsit,  alleging  several  distinct  considerations,  may  be 
included  in  one  count,  and  the  plaintiff  is  not  bound  to  prove  them  all,  in  order  to 
entitle  him  to  recover ;  but  it  is  enough  if  he  prove  any  one,  and  he  will  recover  pro 
tanio.     Bailey  v.  Preeman,  4  Johns.  Rep.  280. 

In  1  Ghitty  on  Pleadings,  337,  it  is  laid  down,  that  several  distinct  contracts  may  be 
included  in  one  count  of  this  description,  and  the  plaintiff  will  succeed,  pro  ton^o,  though 
he  only  prove  one  of  such  contracts ;  for  if  the  defendant  be  indebted  for  any  one 
cause,  it  is  a  sufficient  consideration  for  the  promise  (which  the  law  raises,)  of  the 
defendant  to  pay  the  money.  Sergeant  Willianu  recommends  the  practice  of  including 
the  common  counts  in  one  count,  as  was  done  in  this  case,  in  order  to  avoid  an  useless 
prolixity  in  the  pleadings,  and  unnecessary  expense.  2  Saund.  122,  a.  n;  2  Cro.  Jac. 
245 ;  Yelv.  195 ;  1  Brownl.  Ent  71 ;  2  Black.  Rep.  910 ;  Bunb.  262  ;  Impey's  Mod.  Plead. 
207,  234,  271. 

Cfoods  may  also  be  united  with  the  money  counts.  NeUon  v.  Swan^  13  Johns.  Rep. 
483. 
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them  most  be  ftverred  with  time  and  place.  In  cases  where  the  promise 
of  the  defendant  is  founded  on  two  or  more  executory  considerations, 
the  performance  of  all  must  be  fully  and  expressly  averred  ;(y)  for  an 
imperfect  allegation  of  the  performance  of  one  only  will  vitiate  the  de- 
claration. Where  the  consideration  is  executed,  (in  which  case  it  is  not 
traversable,)(z)  and  the  promise  to  pay  a  sum  certain,  or  to  do  or  forbear 
from  doing  some  specific  act,  the  declaration  proceeds  at  once  from  the 
statement  of  the  contract  to  the  breach,  without  any  intermediate  aver- 
ment. 

Breach. — The  breach  may  be  co-extensive  with  the  promise,  but 
must  not  be  enlarged  beyond  it.(a)  If  the  promise  is  in  the  disjonctiTe 
the  breach  should  be  so  also.  Thus,  where  the  promise  was  that  if  the 
defendant  did  not  return  some  horses  to  the  plaintiff  by  a  day  named 
in  as  good  plight  as  they  were  at  the  time  of  lending,  the  defendant 
would  pay  him  so  much  per  horse.  The  breach  assigned  was,  that  one 
of  the  horses  was  detained  so  many  days  beyond  the  time  named,  and 
that  the  other  had  not  been  returned  at  all.  After  verdict 
[  "^111  ]  for  the  plaintiff,  judgment  was  arrested,  ^because  the  breach 
was  not  laid  according  to  the  promise.(6)  It  will  be  sufficient, 
however,  if  the  breach  pursue  the  words  of  the  promise.(c)(l) 


(y) 


Lmeret  v.  Rivet,  Cro.  Jac.  503. 
(a)  Cro.  Jac.  116. 
(6)  WrifffU  ▼.  Johnson^  1  Sid.  440. 
(c)  Pilchard  y.  KingtUm,  Gro.  Car.  202. 


(s)  1  Rol.  Rep.  43,  401 ;  Hob.  106. 


(1)  Anj  defect  or  inaccuracy  in  assigning  the  breach  is  aided  after  verdict,  for  the 
court  will  intend  that  damages  could  not  have  been  given  if  a  good  breach  had  not  been 
shown.  As  where  the  declaration  stated  a  promise  bj  defendant  to  pay  plaintiff  ''in  * 
good  horse,  to  be  worth,  with  saddle  and  bridle,  80  dollars,  and  goods  out  of  the  store 
amounting  to  20  dollars,"  &c.  The  breach  stated  was,  that  defendant  had  "  not  paid 
the  said  several  sums  of  money,"  &c.  After  verdict  for  the  plaintiflf,  it  was  holden,  that 
there  was  no  ground  to  arrest  the  judgment.     Thoffuu  v.  Roota^  7  Johns.  Rep.  461. 

Where  two  acts  are  to  be  done  at  the  same  time,  as  where  one  agrees  to  sell  uid 
deliver,  and  the  other  to  receive  and  pay,  it  is  necessary  in  an  action  for  non-deliTeiT 
that  the  plaintiff  should  aver  his  readiness  to  pay,  whether  the  defendant  was  at  the 
place  ready  to  deliver  or  not.  Porter  v.  Rote,  12  Johns.  209  ;  Topping  v.  Root^  5  Cow. 
404  ;  S.  P.  Tinney  v.  AihUy,  15  Pick.  646 ;  UTOehee  v.  HiU,  4  Porter,  170.  It  is  ft  suffi- 
cient averment  of  an  offer  to  perform,  if  the  plaintiff  allege  that  he  attended  at  the 
time  and  place  appointed,  and  offered  to  execute  a  conveyance  according  to  his  agree- 
ment, and  that  the  defendant  did  not  attend,  and  that  he  refused  to  accept  the  same  and 
perform  the  agreement  on  his  part.  Miller  v.  Drake^  1  Caines,  45.  Savory  v.  OtUj  3 
Wash.  C.  0.  140  ;  Anderson  v.  Oaith,  1  Stew.  160. 

Where  the  contract  is  special,  and  the  payment  of  the  money  and  the  delivery  of  the 
thing  are  concurrent  acts,  it  is  incumbent  on  the  plaintiff  to  entitle  himself  to  damages 
for  a  breach  of  the  contract,  to  aver  in  the  declaration  and  prove  an  offer  to  perform  his 
part  of  the  contract.  Morrieon  v.  Ivet,  4  Smedes  k  Marsh.  652.  To  constitute  a  coaot 
in  assumpsit  there  must  be  an  agreement  laid  between  the  parties  or  a  promise  from  the 
defendant  to  the  plaintiff  for  a  consideration ;  and  where  there  was  no  such  agreement 
laid,  but  only  an  agreement  between  a  third  person  and  the  defendant,  without  anytbing 
connecting  such  third  person  in  any  way  with  the  plaintiff,  it  was  held  that  the  count 
was  not  one  in  assumpsit,  but  in  tort.     Spencer  v.  Pilcher,  8  Leigh,  565. 

In  assumpsit  upon  an  executory  agreement,  where  the  plaintiff's  promise  is  the  cod- 
sideration  for  the  defendant's  undertaking,  the  declaration  must  allege  the  plaintif  s 
promise  explicitly  and  expressly.  Ruasell  v.  Slade^  12  Conn.  455.  But  the  action  majbe 
biought  upon  an  instrument  which  itself  contains  a  promise  or  undertaking  to  pay;  it 
is  not  necessary  formally  to  set  forth  another  promise  resulting  from  l^al  liability* 
Woodton  y.  Moody,  4  Humph.  303. 
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Notice.  Averment  tJiereof, — ^Where  the  action  does  not  lie  without 
notice  given  to  the  defendant,  an  averment  of  such  notice  ought  to  be 
inserted  in  the  declaration.  The  defendant  bought  of  the  plaintiff  a 
quantity  of  barley,(<2)  and  promised  to  pay  him  for  it  as  much  as  he 
oonld  eet  from  any  other  person.  The  plaintiff  averred  in  his  declara- 
tion, that  he  afterwards  sold  the  same  quantity  to  J.  S.  for  such  a  sum, 
but  did  not  aver  that  the  defendant  had  notice  of  the  sum  given  by  J. 
S. :  for  this  omission  the  judgment  was  arrested;  and  this  distinction 
was  taken,(«)  that  if  the  agreement  had  been  that  the  defendant  should 

Ey  as  much  as  J.  S.  paid,  in  that  case,  quia  constat  de  persond,  and 
is  indifferently  named  between  them,  the  defendant  at  his  peril 
should  inquire  of  him,  and  the  plaintiff  was  not  bound  to  give  notice  ; 
but  where  the  person  was  altogether  uncertain,  there  the  plaintiff,  to 
entitle  himself  to  the  action,  ougnt  to  give  notice.  See  Sblmea  v.  Twiitj 
on  error  from  B.  R.  in  Exch.  Gh.  Hob.  51,  to  the  same  effect,  where 
an  averment  of  notice  was  holden  necessary,  on  the  ground  that  the 
matter  rested  in  the  privity  and  knowledge  of  the  plaintiff  alone ;  but 
where  the  conusance  of  the  act  to  be  done  lies  as  well  in  the  notice  of 
the  defendant  as  of  the  plaintiff,  an  averment  of  notice  is  not  necessary ; 
as  where  the  act  is  to  be  done  by  a  stranger :(/)(!)  so  when  an  act  is  to 
be  done  by  the  plaintiff  to  a  Btranger,(^)(2)  as  where  the  declaration 
stated,  that,  in  consideration  that  the  plaintiff  had  agreed  to  give  his 
bond  to  J.  S.  for  the  debt  of  the  defendant,  the  defendant  promised  to 
save  him  harmless,  and  averred  that  he  gave  the  bond,  and  was  sued, 
&c.  An  exception  was  taken,  because  it  was  not  averred,  that  the 
plaintiff  gave  the  defendant  notice  of  his  giving  the  bond ;  but  it  was 
overruled,  because  the  defendant  at  his  peril  ought  to  take  notice  of 
the  obligation,  as  in  a  bond  to  stand  to  an  award.(8) 

Request. — When  a  debt(A)  or  mere  duty  is  promised  to  be  paid 

{d)  Ball  ▼.  Hemmingt,  Cro.  Jae.  432 ;  1  Rol.  Abr.  463;  1.  25;  3  Bulst.  85,  6,  7,  S.  C. 

(a)  See  Lord  Raym.  1127,  where  thiB  case  was  pat  by  Holly  C.  J.,  BrieeY*  Carre,  1  Ley. 
47,  S.  P. 

(/)  FowU  ▼.  Bagger y  Cro.  Jac.  492.  {g)  Jtixon  t.  ThomhiU,  Cro.  Car.  132. 

(A)  Bartla  t.  BarOety  Winch.  2 ;  Vivian  y.  Shipping^  Cro,  Car.  385 ;  WalliB  v.  ScoU, 
1  Str.  88. 

(1)  That  is,  a  stranger  named  and  agreed  npon  between  the  parties,  agreeably  to  the 
distinction  taken  in  Cro.  Jac.  432,  and  lupra, 

(2)  See  the  preceding  note. 

(3)  Notice  need  not  be  giyen  of  a  matter  which  a  person  is  awarded  to  do,  because 
he  may  inqaire  of  the  arbitrators.  Per  PotoeUy  J.,  in  SmiUi  y.  Oofft,  Lord  Raym.  1128. 
See  also  8  Rep.  92,  b,  S.  P.  * 

Where  money  is  paid  by  the  plaintiff  to  the  defendant  by  mistake,  notice  of  the  mis* 
take  and  demand  of  repayment,  before  bringing  a  suit  to  recoyer  it  back,  are  not  neces- 
mxj ;  for,  the  party  receiying  the  money  paid  under  a  mistake  of  facts,  is  not  a  bailee 
or  tmstee,  nor  does  his  duty  to  return  it  arise  upon  request.  Utiea  Bank  y.  Van  Oiuon^ 
18  Johns.  Rep.  485. 

In  Ward  y.  Bmry,  5  Conn.  Rep.  600,  it  was  said  by  the  court  to  be  the  rule,  as  col- 
lected from  the  adjudged  cases,  that  if  the  obligation  of  the  defendant  depends  upon  the 
performance  of  an  act  by  the  plaintiff  to  a  third  person,  or  by  a  third  person  to  the 
plaintiff,  it  is  unnecessary  either  to  proye  or  allege  notice  of  the  act  on  which  the  defend- 
ant's obligation  is  to  arise.  Therefore,  in  an  action  by  a  surety  against  his  principal  for 
money  paid,  laid  out,  ftc,  it  is  not  necessary  for  the  plaintiff  to  proYe  notice  to  the 
defendant  of  haying  paid  the  money. 
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[  *112  ]  upon  reaaest,  it  is  not  necessary  to  make  an  *actaal  re- 
quest before  action  brought,  and  consequently  an  aTermentof 
such  request  in  the  declaration  is  unnecessary ;  for  the  bringmg  the 
action  is  a  sufficient  request.  (1)  In  assumpsit  upon  a  promissory  note,(t) 
payable  four  months  after  date,  it  was  objected  in  error,  that  the  reqaest 
to  pay  the  money  on  the  note  was  laid  upon  the  same  day  and  year  that 
the  note  was  dated,  which  was  four  months  before  it  became  due;  to 
this  it  was  answered  and  adjudged  by  the  court,  that  there  was  not  anj 
occasion  to  lay  any  request :  that  the  bringing  the  action  was  a  reque^ 
in  law,  and  it  appeared  that  the  action  was  not  brought  until  above  a 
year  after  the  note  was  due.  It  is  observable,  however,  that  when  the 
defendant  is  chargeable,  upon  a  collateral  promise  to  pay,(A;)  do,  or  omit 
some  act,  upon  reqiiesty  and  not  for  a  mere  debt  or  duty,  an  actual  re- 
quest ou^ht  to  be  made  before  action  brought,  and  consequently,  it 
ought  to  be  averred  in  the  declaration ;  and  the  day,  year,  and  place, 
where  the  request  was  made,  must  be  expressed,  as  in  such  case  the  re- 
quest is  parcel  of  the  duty.  Hence  it  will  appear,  that  the  general 
averment,  ^'  although  often  requested,"  is  not  sufficient  in  a  case  of  this 
kind,  not  on  account  of  the  word  *^  although,"  because  that  has  been 
determined(2)  to  be  an  express  averment,  and  equivalent  to  the  words 
^^  the  plaintiflf  in  fact  says"  or  any  other  words  of  averment,  but  be- 
cause time  and  place  are  omitted.  Formerly,  indeed,  the  omission  of 
time  and  place  was  considered  as  a  defect  in  substance,  and  as  good 
ground  for  general  demurrer,  or  arresting  the  judgment,(7it)  and  some 
modern  cases(n)  also  appear  to  support  the  same  doctrine ;  but  in  a 
later  case(<7)  it  was  solemnly  decided,  that  since  the  statute(j9)  for  the 
amendment  of  the  law,  such  defect  can  be  taken  advantage  of  hj  spe- 
cial demurrer  only,  and  cannot  be  a  ground  for  arresting  the  judgment 
even  after  a  judgment  by  default ;  because  it  is  an  omission  "  of  a  like 
nature,"  or  rather  of  a  less  material  nature,  than  those  specified  in  the 
statute,  such  as  the  proutpatet  per  recordum^  hoeparatU9  est  verifietate, 
&c.,  and  consequently  cured  by  the  healing  operation  of  that  statute. 


i; 


't)  Prampton  y.  CouUonj  1  Wila.  33. 

\k)  Birks  V.  THppet,  I  Saund.  32 ;  Selman  t.  JEmy,  Gro.  Jac.  183 ;  BUI  v.  Wade^  Gro. 
Jac.  523  ;  and  2  Rol.  Rep.  62. 

(/)  3  Leon.  67.  (m)  Hill  y.  Wade,  Cro.  Jac.  523. 

(n)  Baeh  v.  Owen^  5  T.  R.  409.  (o)  Bowdell  y.  FarsaM,  10  East,  369. 

(p)  4  Ann.  c.  16,  b.  1. 

(1)  Lent  y.  Padelford,  10  Mass.  Rep.  230 ;  Pettibone  v.  Pettibone,  5  Day,  324.  Whert 
any  thing  is  to  be  performed  by  the  plaintifif,  precedent  to  performance  bj  the  de 
fendant,  the  plaintiff,  as  a  general  rule,  mnst  allege  performance  by  himself  in  ^^ 
daring  for  a  breach  of  the  defendant's  promise ;  an  averment  of  readiness  is  not  suffi- 
cient. Zerger  y.  Sailery  6  Binn.  24;  Salmon  v.  Jenkins,  4  M'Cord,  288  ;  M'Intire  t.  (7/ari, 
7  Wend.  330;  Oray  y.  Jamet,  Peters,  0.  C.  482;  Bank  v.  Hagmr,  1  Pet.  467;  JuttM^- 
Board  ofJutticea,  2  Blackf.  149.  But  this  rule  does  not  hold  where  the  defendaot  baJ 
disabled  himself  ttom  performing  his  part  of  the  contract ;  as  where  A.  promised  to  cod- 
?ey  land  to  B.  as  soon  as  B.  should  pay  him  a  certain  sum,  and  A.  conveyed  the  Und  to 
0.  On  stating  this  fact  in  the  declaration,  B.  was  held  entitled  to  recover  without  ftUeg- 
ing  payment  or  tender.  Newcomb  v.  Brackett,  16  Mass.  161 ;  S.  P.  Johnson  v.  Cttulk»h 
1  Johns.  Cas.  116 ;  Davis  y.  Crawford,  2  Rep.  Con.  Ct  401 ;  Clark  y.  Moody,  17  Mms. 
149  ;  Webster  y.  Coffin,  14  Id.  196;  Cooper  v.  Mowry^  16  Id.  5;  Frost  y.  Clarkson,  7  Cow- 
24  ;  EiU  y.  Campbell^  6  Greenl.  HI. 
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Haying  exhibited  to  the  student  a  general  outline  of  the  declaration 
in  aseumpsit,  I  shall  proceed  to  a  full  explanation  of  some  special  aver- 
ments which  are  requisite  in  particular  cases,  beginning  with  conditions 
precedent. 

(^  Oonditians  preeedent,{l) — 1st.  If  A.  promise  to  do,  or  to  abstain 
from  doing,  a  certain  act,  in  consideration  of  the  antecedent  perform- 
ance of  some  act  or  promise  on  the  part  of  B.,  the  promise  of 
A.  is  called  a  dependent  promise ;  because  B.'s  right  of  *action  [  '^'IIS  ] 
for  a  breach  of  such  promise  depends  on  the  prior  perform- 
ance, (or  that  which  is  equivalent  to  performance)  of  the  act  or  promise 
on  the  part  of  B. ;  and  the  act  or  promise  to  be  performed  by  B.,  being 
in  the  nature  of  a  condition  precedent,  is  usually  distinguished  by  this 
appellation,  because  the  performance  (or  that  which  is  equivalent  to 
performance)  of  such  act  or  promise,  precedes  B.'s  right  of  action  to 
recover  damages  against  A.  for  the  non-performance  of  his  promise, 
and  must  be  specially  averred  in  the  declaration.(2)  The  plaintiff  de- 
clared that  the  defendant  was  possessed  of  17  tod  of  wool,(  a)  and  that 
there  was  a  conversation  between  ti^em  for  15  tod  of  the  VI  tod  to  be 
ehonen  ly  the  plaintiff;  that  the  defendant,  in  consideration  of  a  sum 
of  money  to  be  paid  on  such  a  day,  promised  to  deliver  to  the  plaintiff 
the  aforesaid  15  tod  of  wool,  and  averred  that  he  was  ready  at  the  day 
to  pay  the  defendant  the  money,  yet  the  defendant  had  not  delivered 
the  wool ;  after  non-assumpsit  pleaded,  and  a  verdict  for  the  plaintiff, 
an  exception  was  taken  in  arrest  of  judgment,  because  the  plaintiff  had 
not  shown  that  he  had  chosen  15  tod  of  the  17,  which  is  qua%i  a  eon^ 
ditian  precedent^  and  an  act  to  be  first  performed  by  the  plaintiff  before 
the  defendant  is  bound  to  do  any  thing;  which  was  assented  to  by  the 
whole  court.(8) 

The  case  of  Thorpe  v.  Thorpe,  Lord  Raym.  662 ;  Balk.  171,  S.  01, 
has  been  considered  as  a  leading  case  on  this  subject.  The  declaration 
8tated,(r)  that  the  defendant  hdd  of  the  plaintiff  certain  lands  by  way 
of  mortgage,  that  the  plaintiff  agreed  to  make  a  good  and  sufficient 
release  of  his  equity  of  redemption,  in  consideration  whereof  the  defen- 
dant promised  to  pay  to  the  plaintiff  a  certain  sum  of  money ;  and  that 
the  defendant,  in  consideration  of  the  said  agreement,  and  in  consid- 
eration that  the  plaintiff  would  perform  his  part  of  the  agreement, 
promified  to  perform  his  part;  and  assigned  for  breach,  that  although 

(q)  Raijfnay  v.  Alexander^  Telv.  76.  (r)  See  record,  1  Lut.  245. 

(1)  "Where  defendant  agreed  to  be  responsible  for  a  thousand  copies  of  a  work  to  be 
printed  by  plaintiff  for  a  third  person,  the  number  is  not  a  condition  precedent,  if  a  less 
number  is  required  by  such  third  person.    Kemhle  y.  WalliSy  10  Wend.  374. 

(2)  Zerger  v.  SaUer,  6  Binn.  24 ;  WhitaU  v.  Mor^t^  6  S.  &  R.  368 ;  Johnet  y.  Potter,  5  S. 
&  R.  519 ;  PinkuM  y.  Hamaker^  11  S.  k  B.  200.  Qraee  y  Regdl^  11  S.  &  B.  361.  JeweU 
y.  Thomp9oi^  2  Litt.  62. 

(3)  On  an  ag^reement  between  plaintiff  and  defendant,  that  if  defendant  can  get  posses- 
eion  of  a  runaway  glaye  belonging  to  plaintiff  before  a  certain  day,  he  shall  haye  him  at 
a  stipulated  price,  and  that  the  agreement  shall  continue  in  force  only  till  that  day ;  if 
defendant  gets  him  after  the  day  he  is  not  liable  for  the  stipulated  price.  Newell  y.  May-" 
herrpj  3  Leigh,  250.  An  agreement  to  pay  a  debt  of  a  third  person,  if  plaintiff  will  dis- 
miss his  suit  against  him  at  Aw  own  eo8tf  does  not  bind,  if  the  suit  be  dismissed  yeneroi/y. 
Couch  y  Ifooper,  2  Leigh,  557. 
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the  plaintiff  had  performed  every  thing  contained  in  the  agreement  to 
be  performed  on  his  part,  yet  the  defendant  had  not  paid  the  sum  of 
money  agreed  on ;  the  defendant  pleaded  a  release,  of  which  the  plain- 
tiff craved  oyer,  and  then  demurred.  It  was  insisted,  on  the  part  of  the 
defendant,  that  this  action  was  founded,  not  upon  the  making  the  release 
of  the  equity  of  redemption,  but  upon  the  promise  to  make  it,  and  e<m- 
sequently  the  plaintiff  had  a  right  of  action  at  the  time  of  the  promise 
made ;  and  then  the  release  of  all  demands,  &;c.,  coming  afterwards, 
released  it,  and  was  a  good  bar  to  the  action.  To  this  it  was  answered, 
and  resolved  b^  the  court,  that,  if  there  had  been  a  positive  agreement, 
that  the  plaintiff  should  release  the  equity  of  redemption,  and  that  the 
defendant  should  pay  the  money,  the  plaintiff  mieht  have  maintained 
an  action  before  he  had  made  such  release :  but  here  the  promise  was 

^4n  consideration  whereof,"  which  made  the  release  on  the  part 
[  '*'114  ]  of  the  plaintiff  to  be  a  condition  precedent.    SoU,  C.  J.,  Hhen 

entered  into  the  distinction  between  positive  agreements  and 
conditions  precedent,  and  observed,  that  in  the  case  of  oonditiomi  pre- 
cedent, an  action  could  not  be  maintained  before  performance;  but  in 
the  case  of  positive  agreements  it  was  otherwise :  he  then  laid  down  the 
following  rules : 

1.  If  a  day  be  appointed  for  payment  of  the  money,  and  the  act  for 
which  the  money  is  to  be  paid,  cannot  be  done  before  the  day  appointed, 
then,  though  the  agreement  be  to  pay  the  money  for  the  doing  of  the 
thing,  yet  the  action  may  be  brought  for  the  money  before  the  thing 
done :  because  the  agreement  is  positive,  that  the  money  shall  be  psid 
at  the  day  appointed.  With  respect  to  the  reasonableness  of  this  role, 
the  chief  justice  observed,  that  the  bargain  of  every  man  ought  to  be 
performed  as  he  understood  it;  and  if  a  person  will  make  such  an  agree- 
ment as  to  pay  his  money  before  he  has  the  things  for  which  he  ought 
to  pay,  and  will  rely  upon  the  remedy  he  has  to  recover  the  said  thing, 
he  ought  to  perform  his  agreement.(l) 

[If  it  be  agreed  by  specialty  between  A.  and  B.,  that  B.  shall  pay 
A.  a  sum  of  money  for  his  lands,  &c.,  on  a  particular  dayy  these  wonb 
amount  to  a  covenant  by  A.  to  convey  the  lands,  for  the  word  agttd 
is  the  word  of  both ;  but  it  is  an  independent  covenant ;  and  A.  may 
bring  an  action  of  covenant  or  debt  for  the  money  before  any  conToy- 
anoe  by  him  of  the  land.(«)] 

2.  Though  a  day  certain  be  appointed  for  payment  of  the  money, 
yet  if  the  day  is  to  occur  irfter  the  time  in  which  the  consideration  ongot 
to  be  performed,  for  which  the  money  should  be  paid,  the  performanoe 
of  the  consideration  ought  to  be  averred  in  an  action  brought  for  the 
money.  (2^ 

The  chief  justice  then  adverted  to  an  objection  which  had  been  made 

($)  Pordag§  ▼.  CoU^  1  Saund.  319,  recogniaed  in  Mattoek  y.  KinglakSf  10  A.  A  S.  &0f 
2  P.  A(  D.  346 ;  and  In  WUki  ▼.  Smith,  10  M.  k  W.  355. 

(1)  When  the  day  appointed  for  paymeot  of  money  or  doing  an  act  must  or  may  hAp- 
pen  before  the  thing  to  be  performed  by  the  plaintiff,  he  may  sne  without  averring  ptf- 
formance.    SUveruon  y.  Klqfpinyer,  5  Watts,  420. 

(2)  See  Bailey  y.  Clay^  4  Rand.  346 ;  Brockmbrough  y.  TTartf,  Id.  352« 
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to  the  declaration^  {viz,)  that  the  plaintiff  had  not  Bnfficiently  arerred, 
that  he  had  made  a  release  of  the  equity  of  redemption ;  for  he  onght 
to  have  shown  haw  he  had  done  it,  in  order  that  the  conrt  might  judge 
whether  it  was  done  according  to  the  agreement.  The  chief  jnetice 
admitted,  that  the  plaintiff  in  his  declaration  onght  to  have  shown  the 
time  and  place  when  and  where  the  release  was  execnted,  and  how  the 
equity  of  redemption  was  released,  and  that  for  want  of  that,  this  de- 
claration would  have  been  ill  on  demurrer  ;  but  he  added,  that  the  de- 
fendant, by  pleading  oyer,  had  admitted  that  the  release  of  the  equity 
of  redemption  was  properly  made,  and  thereby  aided  this  defect  in  the 
declaration. 

A  similar  exception  was  made  in  the  following  case  :(t)  In  assumpsit 
by  the  yendor  against  the  yendee  of  land  for  not  performmg  an 
agreement  to  purchase  on  certain  terms,  the  plaintiff  in  '''his  [  ^115  3 
declaration  alleged,  that  he  was  seized  in  fee  of  the  land  in 
question,  and  that  the  defendant  agreed  to  purchase  it  on  having  a  good 
tttUy  and  then  ayerred,  that  the  title  to  the  land  was  made  good,  per* 
fectj  and  satisfactory  to  the  defendant ;  on  demurrer,(l)  it  was  holaen^ 
that  it  was  not  necessary  for  the  plaintiff  to  set  forth  in  the  declaration 
all  the  particulars  of  his  title,  and  that  the  averments  in  the  present 
case  were  sufficient  to  enable  the  plaintiff  to  call  upon  the  defendant  for 
the  non-execution  of  his  part  of  the  agreement.(2) 

But  in  a  prior  case(ii)  where  the  purchaser  of  a  copyhold  estate  had 
agreed  to  make  a  deposit,  and  pay  the  remainder  of  the  purchase 
money,  at  a  certain  time,  on  haying  a  good  title  and  a  proper  surren- 
der made  to  him,  an  action  haying  been  brought  by  the  seller  for  the 
non-performance  of  the  conditions  on  the  part  of  the  purchaser,  where* 
in  the  seller  alleged  that  he  had  been  always  ready  and  willing,  and 
frequently  offered,  to  make  a  good  title  to  the  estate,  and  to  make  a 
proper  surrender  of  it,  on  payment  of  the  purchase  money,  it  was 
holden  not  sufficient,  but  that  the  plaintiff  ought  to  haye  ayerred  that 
he  actually  made  a  good  title  and  surrendered  the  estate  to  the  pur- 
chaser, or  a  tender  and  refusal,  and  ought  also  to^haye  shown  what  title 
he  had. 

It  has  been  already  obseryed,  that  in  the  cases  of  conditions  prece- 
denty  either  performance,  or  that  which  the  law  considers  as  equiyalent 
to  performance,  must  be  specially  ayerred  in  the  declaration.  A  ten- 
der and  refusal  has  been  deemed  to  be  equiyalent  to  performance,  and  an 
ayerment  to  that  effect  is  sufficient,  but  an  averment  of  a  tender  alone 

(/)  Martm  v.  Smith,  6  East,  556. 
(«)  JPhiU^9  Y.  Fielding,  2  H.  Bl.  123. 

(1)  It  was  a  special  demurrer  to  the  replication;  but  the  plea  and  replication  being 
admitted  to  be  bad,  the  question  turned  wholly  on  the  sufficiency  of  the  declaration. 

(2)  In  debt  for  a  penalty  against  one  who  had  articled  to  purchase  land,  it  was  ob- 
jected that  the  plaintiff  had  stated,  in  the  declaration,  only  that  he  was  ready  ajid  willing 
to  make  a  good  title,  but  had  not  shown  what  title.  Lord  Loughborough,  C.  J.,  in  deliver- 
ing judgment,  though  tthat  the  objection  was  well  founded,  and  that  the  plaintiff  ought 
to  hare  set  forth  his  title.  D.  of  St.  Albans  v.  Shore,  I  H.  Bl.  2*70.  But  see  the  remarks 
of  Lord  JSUmboroughy  C.  J.,  and  Lawrence,  J.,  on  this  opinion  of  Lord  Loughborough^  a 
East,  561,  562. 
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without  refusal  is  not.(2;)  Where  there  is  a  general  allegation  of  per- 
formance, if  the  other  party  wants  a  more  specific  averment  he  most 
demur  specially,  (y) 

Where  the  act  is  to  be  done  at  a  particular  time  and  place,  if  the 
party  to  whom  the   act  is  to  be  done  does   not  attend,  an  actual 

tender  becomes  impossible;  here  then  a  tender  in  law  will 
[  '^'IIG  ]  *be  sufficient ;  but  to  support  this,  it  will  be  incumbent  on 

the  party  who  is  to  make  the  tender,  to  show  that  he  has  done 
every  thing,  as  far  as  in  him  lies,  towards  the  execution  of  the  contract, 
as  will  appear  from  the  following  cases  : 

In  covenant(l)  for  not  accepting  stock  of  the  Hudson's  Bay  Com- 
pany,(z)  at  the  campany^s  hotiset  on  a  certain  notice,  the  plaintiff 
averred  that  he  gave  the  notice  to  the  other  party  to  come  to  the  Sud- 
son's  Bay  Hotise  and  accept  the  stock,  and  that  the  plaintiff  was  ready 
there  at  the  day^  and  offered  to  transfer  it,  but  that  the  other  party  did 
not  come  to  accept  it,  nor  had  paid  the  price  agreed,  &c. ;  upon  de- 
murrer, the  declaration  was  holden  ill ;  for  where  the  party  to  whom 
the  act  is  to  be  done  does  not  come  to  the  time  and  place  appointed, 
the  other  ought  to  show  that  he  came  at  the  last  time  of  the  day  which 
the  law  has  appointed  for  the  doing  the  act;  and  if  he  came  there  be- 
fore, he  ought  to  show  that  he  continued  there  to  the  last  time.  And 
that  as  the  stock  could  only  be  transferred  when  the  company's  boose 
was  open,  which  was  at  stated  hours  of  the  day,  the  plaintiff  should 
have  averred  the  usage  of  the  company  in  that  respect,  and  that  he 
came  there  at  the  proper  time,  and  staid  there  until  the  house  was 
shut.  So  where  in  assumpsit(a)  for  not  accepting  stock  agreed  to  be 
transferred  by  the  plaintiff  at  the  request  of  the  defendant,  the  plaintiff 
averred  that  he  was  ready  and  willing  and  offered  to  transfer,  and  re- 
quested the  defendant  to  accept  the  stock,  which  he  refused :  and  it 
appeared  in  evidence  that  the  contract  for  the  sale  of  the  stock  was 
made  on  the  5th  of  May,  1803,  a  little  before  12  o'clock  at  noon :  but 
there  was  not  any  proof  of  any  direct  application  made  to  the  defend- 
ant to  accept  the  stock  on  that  day,  nor  was  it  shown  that  the  plaintiff 
had  waited  until  the  closing  of  the  transfer  books  at  the  Bank  for  the 
defendant  to  appear  and  accept  the  transfer;  but  a  few  days  afterwards 
an  offer  was  made  of  the  stock,  which  was  then  refused :  on  motion  for 
setting  aside  the  verdict  which  had  been  given  for  the  plaintiff,  it  was 
holden,  that  the  allegations  of  the  declaration  were  not  supported  by 
the  evidence ;  Lord  JEllenbaroughy  C.  J.,  observing,  that  the  plaintiff 
could  not  sustain  the  action  without  showing  a  tenoer  of  the  stock  and 


(x)  Lea  T.  Ezelby,  Oro.  Eliz.  888 ;  Salk.  623,  S.  P. 

(y)  Varlei/  t.  Manton^  9  Bing.  363. 

(z)  Lancatkire  t.  KiUingworth^  Lord  Rajm.  686 ;  Com.  Rep.  116 ;  2  Salk.  623 ;  and  13 


Hod.  529. 

(a)  Bordmave  v.  Oregoryy  6  East,  107. 


(1)  This  case,  in  Btrictness,  belongs  to  another  title;  but  as  I  am  not  aware  of  any  dis- 
tinction between  covenant  and  assumpsit,  in  respect  of  the  doctrine  here  laid  down,  and 
as  the  reasoning  of  this  decision  was  adopted  in  the  succeeding  case,  I  have  availed  my- 
self of  this  opportunity  of  inserting  it.  This  remark  will  apply  to  Porda^e  v.  CWe,  in- 
sorted,  ante,  p.  114. 
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refasal,  or  that  which  in  law  was  tantamount  to  a  tender  and  refusal ; 
and  that  must  be  by  showing  either  an  o^^i^aZ  tender  and  re- 
fiisal,  which  *wa8  not  pretended  to  have  been  done  in  this  [  *117  ] 
case  until  after  the  5th  of  May  (the  day  on  which  it  was  evi- 
dent that  the  contract  was  meant  to  be  performed,  the  price  being  cal- 
culated accordingly ;)  or  by  showing  that  the  plaintiff  staid  at  the  Bank 
to  the  last  time  of  that  day  when  a  tender  could  have  been  made^  which 
was  so  long  as  the  transfer  books  remained  open,  and  that  he  was  there 
ready  to  have  transferred,  if  the  defendant  had  been  there  and  would 
have  accepted  the  stock ;  which  would  have  been  a  sufficient  substitu- 
tion of  the  more  formal  evidence  of  an  actual  tender  and  refusal ;  but 
here  there  was  neither  a  tender  in  fact  nor  in  law. 

Concurrent  Acts. — 2ndly.  Where  it  is  agreed  that  two  concurrent 
acts  shall  be  performed,  the  one  by  A.  and  the  other  by  B.  at  the  same 
time,  one  party  cannot  maintain  an  action  against  the  other  without 
averring  either  performance,  or  that  which  is  equivalent  to  performance, 
of  his  part  of  the  agreement  :(1)  As  where  the  declaration  8tated,(ft) 
that  in  consideration  that  the  plaintiff  had  bought  of  the  defendant  a 
quantity  of  wheat  at  a  certain  price,  to  be  paid  by  plaintiff  to  defendant, 
defendant  undeirtook  to  deliver  the  wheat  to  plaintiff  at  S.  in  one  month 
from  the  time  of  sale,  and  then  averred,  that  although  plaintiff  always, 
from  the  time  of  sale,  for  one  month  following  and  afterwards,  was 
ready  and  willing  to  receive  the  corn  at  S.,  yet  the  defendant  had  not 
delivered  the  same:  after  vei^ict  for  the  plaintiff,  upon  the  general 
issue,  judgment  was  arrested;  because  it  was  not  averred  that  the 
plaintbST  had  tendered  to  the  defendant  the  price  of  the  com,  or  that  he 
was  ready  to  have  paid  for  it  on  delivery ;  Lawrence^  J.,  observing, 
that  ^^  he  considered  this  an  agreement  by  the  defendant  to  deliver  the 
corn  at  S.  on  being  paid  for  it ;  that  the  payment  of  the  money  was  to 
be  an  act  concurrent  in\h.  the  delivery,"  and  said  the  case  was  like  that 
of  Calhnel  v.  Briggi,  Salk.  112,  113 ;  where,  on  an  agreement  to  pay 
so  much  money  six  months  after  the  bargain,  the  plaintiff  transferring 
stock,  MoUj  G.  J.,  said,  ^'  If  either  party  would  sue  upon  this  agree- 
ment, the  plaintiff  for  not  paying,  or  the  defendant  for  not  transferring, 
the  one  must  aver  and  prove  a  transfer  or  a  tender ;  he  did  not  say, 
that  the  not  doing  it  should  come  from  the  defendant  by  way  of  excuse, 
but  that  the  doing  it  must  be  alleged  in  the  declaration.  The  tender- 
ing of  the  money  by  the  plaintiff  made  part  of  the  plaintiff's  title  to  re- 
cover, and  he  must  set  forth  the  whole  of  his  title." 

But,  after  verdict^  an  averment,  that  the  plaintiff   was 
ready  *and  willing  to  perform  his  part  of  the  contract,  has  [  '*'118  ] 
been  holden  sufficient.     As  where  assumpsit  was  brought  for 
the  non-delivery  of  a  quantity  of  malt,(<?)  which  the  plaintiff  had  bought 

(h)  Morton  y.  Lamb^  1 T.  R.  125,  cited  2  N.  R.  233,  240,  Smith  y.  Woodhoutt;  and  see 
8tav<irt  y.  Eastwood,  11  M.  k  W.  197 ;  and  ffarmuie  y.  Ooldner,  11  M.  &  W.  849. 
(e)  RatMon  y.  Johtuon,  1  East's  R.  203,  recognized  in  Pickford  y.  Orand  Junction  Rail- 

^1M^,^M^^^,^^^^^.W^1^^^^.11^^^^1^^M^^.^— ^M^fc^a^^^^^^^^^^^^^^-^^Mi^^^^^^^^^^'^— ^^^^^^^^^^M^^^^^r^^^^^^^^^^^^"^^^— ^^^^^— ^— — -^M^— — 1^^^— ^^-^^—    ■  Ml         ■■  ■  ■  ^  1  M 

(1)  "If  two  men  agree,  one  that  the  other  should  haye  his  horse,  and  the  other  that  he 
will  paj  ten  pounda  for  it,  an  action  does  not  lie  for  the  money,  until  the  horse  be  de-> 
Urered.''    Per  EoU^  C.  J.,  in  Thorpe  y.  Thorpe,  Salk.  171,  2.    See  note  1,  ante,  p.  111. 
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of  the  defendant  at  a  certain  price,  and  whicli  defendant  undertook  to 
deliver  on  request ;  and  the  plaintiff  averred,  that  although  on,  &c.,  at 
&c.,  he  requested  the  defendant  to  deliver  the  malt,  and  was  then  and 
there  ready  and  willing  to  pay  the  defendant  for  the  same,  according 
to-  the  terms  of  the  sale,  and  although  he  was  then  and  there  ready  ani 
willing  J  and  offered  to  accept  and  receive  the  malt  from  the  defendant, 
yet  he  did  not  deliver  the  same;  after  verdict  for  the  plaintiff,  it  was 
moved  in  arrest  of  judgment,  that  the  declaration  was  defective,  because 
it  only  averred  a  readiness  and  willingness  in  the  plaintiff  to  pay  for 
the  malt,  and  did  not  aver  an  actual  tender  of  the  price  agreed  upon; 
but  the  court  overruled  the  objection,  and  held  the  averment  sufficient 
So  where  the  declaration  stated,(d)  that  the  plaintiff  had  bought  of  the 
defendant  a  quantity  of  oats  at  a  certain  price  per  quarter,  which  de- 
fendant had  undertaken  to  deliver  some  time  between  Michaelmas  and 
Lady-day ;  and  although  the  defendant  did,  in  part  performance  of  his 
promise,  deliver  to  the  plaintiff  a  part  of  the  oats,  and  although  the 
time  for  the  delivery  of  the  residue  was  long  since  elapsed,  and  the 
plaintiff  wa>%  during  all  that  time,  and  still  is,  ready  to  receive  the 
residue  of  the  oats  and  pay  for  the  same,  at  the  price  agreed  upon,  yet 
the  defendant  had  not  delivered  the  same.  After  verdict  for  the 
plaintiff,  an  objection  was  made  in  arrest  of  judgment,  because  it  was 
not  averred  in  the  declaration,  that  plaintiff  had  performed  his  part  of 
the  contract  by  tendering  the  price  of  the  com.  But  the  objection 
was  overruled  by  the  court,  and  on  the  mithority  of  the  preceding  case 
of  JRawion  v.  Johneon,  they  held  the  averment  sufficient. 

In  an  action(e)  for  not  delivering  a  quantity  of  oil,  the  declaration 
contained  an  averment  that  the  plaintiff  wa%  alwaye  ready  and  w^Mng 
to  accept  ity  and  pay  for  the  same  on  the  terms  agreed  upon;  yet  the 
defendant  would  not  deliver  it,  whereby,  &c. ;  the  plaintiff  proved  the 
contract,  and  a  demand,  an  his  part,  of  the  oil  in  question ;  but  it  was 
objected,  on  the  part  of  the  defendant,  that  the  plaintiff  should  have 
proved  that  he  was  ready  and  willing  to  pay  for  the  oil :  CHbbSy  C.  3^ 
was  of  opinion,  and  the  court  afterwards  concurred  with  him,  that  the 
delivery  of  the  oil  and  payment  'for  it  were  to  be  concurrent  acta;  and 
that  it  was  not  necessary  for  the  plaintiff  to  prove  that  he  had  offered 
the  money  to  the  defendant,  till  the  defendant  was  ready  to  perform 
his  part  of  the  contract  by  delivering  the  oil.  By  the  demand 
[  *119  ]  which  he  made  on  the  ^defendant,  he  proved  himself  to  be 
ready  and  willing  to  pay  for  the  oil  when  delivered.(l) 

The  defendant  became  the  purchaser  of  a  leasehold  estate,  sold  by 
public  auction.  By  the  conditions  of  sale  it  was  stipulated  that  the 
purchaser  should  immediately  pay  down  a  deposit  in  part  of  the  fsr- 
chase  money,  and  sign  an  agreement  for  payment  of  the  remainder 

wajf  Company,  8  M.  W.  3t2  ;  and  see  KmbU  v.  MUlt^  1  M.  A  Gr.  151 ;  2  Scotf  s  K.  B. 
121. 

(d)  WaUrhouiey,  Skmner,  2  Bos.  k  Pal.  447. 

(e)  Wilks  y.  Atknuorif  1  Marsh.  412,  recognized  in  Levy  v.  Ld.  Herbert^  1  Taunt  316. 

(1)  An  averment  that  plaintiff  has,  at  all  times,  been  ready  and  willing  to  perform,  is 
sufficient,  without  saying  he  was  ready  at  the  particular  time  stipulated.  Porter  T.  Boftj 
12  Johns.  Bep.  209. 
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within  tvent j-eight  days  from  the  day  of  sale,  when  possession  should 
be  given  of  the  part  in  hand^  and  that  the  pnrchaser  should  have  proper 
eonyeyances  and  assignments  of  the  leases,  without  requiring  the  lessor's 
title,  on  payment  of  remainder  of  the  purchase-money.  In  an  action 
of  assumpsit,  brought  by  the  seller,  for  non-performance  of  the  condi- 
tions on  the  part  of  the  purchaser,  the  declaration  stated  in  the  first 
count,  that  the  plaintiffs  gave  the  defendant  possession  according  to  the 
conditions,  and  were  also  ready  and  willing  to  give  him  proper  conyey* 
ances  and  assignments  of  the  leases  of  the  estate,  on  payment  of  the 
remainder  of  the  purchase  money ;  and  the  second  count  stated,  that 
the  plaintiffs  contracted  with  the  defendant  to  sell,  and  the  defendant  to 
purchase  an  estate,  and  that  on  the  plaintiffs  haying  promised  the  de- 
fendant to  conyey,  he  promised  to  accept  the  conyeyance,  and  pay  the 
remainder  of  the  purchase  money  in  a  reasonable  time :  tiiat  although 
the  plaintiffs  were  ready  and  willing,  and  offered  to  conyey  and  assign 
to  the  defendant,  and  although  a  reasonable  time  had  elapsed  for  ac- 
cepting the  conyeyance,  yet  the  defendant  would  not  accept  it,  or  pay 
the  remainder  of  the  purchase  money.  On  a  motion  in  arrest  of  judg- 
ment, on  the  ground  that  the  plaintiffs  had  not  set  out  their  title,  or 
tendered  the  conyeyances  to  the  defendant,  it  was  holden,(/)  that  the 
plaintiffs  were  not  bound  to  set  out  their  title,  and  that  the  allegation 
of  their  being  ready  and  willing  to  conyey,  was  equiyalent  to  a  perform- 
ance of  the  conditions  on  their  parts ;  but  that,  at  all  events,  such 
objections  could  not  be  supported  after  verdict. 

An  averment  of  readiness  and  willingness  to  grant  a  lease  was  holden 
on  general  demurrer  to  be  equivalent  to  an  averment  of  having  title  to 
grant  one  ;{g)  and  a  traverse  of  this  averment  puts  in  issue  the  plain- 
tiff's ability  to  perform  the  contract,  for  the  words  "  ready  and  willing" 
imply  not  only  the  disposition  but  the  capacity  to  do  the  act.(A) 

Where  it  is  agreed  that  some  act  shall  be  performed  by  each  of  two 
parties  at  the  same  time,(i)  he  who  was  ready  and  offered  to  perform  his 
part,  but  was  discharged  by  the  other,  may  maintain  an  action  against 
the  other  for  not  performing  hispart  of  the  agreement.(l) 

^MtUual  Promises. — Srdly.  Where  there  are  mutual  promi-  [*120] 
ses,  and  the  mere  promise,  and  not  the  performance  thereof,  is  the 
consideration  of  the  agreement,(2)  there  an  action  may  be  maintained  by 
either  party,(A:)without  averring  performance  of  the  agreement  on  his  part : 
As  where  the  declaration  stated,  that  it  was  agreed  that  a  race  should 
be  run  between  a  horse  of  the  plaintiff  and  one  of  J.  S.,(Q  and  in  con- 

(f)  Ferry  r.  WiUvms^  1  Moore,  (C.  P.)  498  ;  8  Taunt.  62,  S.  C. 
Iff)  De  Medina  y.  Norman^  9  M.  ^  W.  820. 
f  A)  Per  Lord  Ahmger,  C.  B.,  S,  (7. 

t)  Jonet  V.  Barkl^j  Doug.  684,  recognized  in  Laird  v.  Pim,  Y  M.  &  W.  474. 
[*)Hob.  ]06. 

[1)  MariindaU  T.  Fisher^  1  Wils.  88. 

H)  See  Dana  t.  King^  2  Pick.  155. 

(2)  "  Whether  one  promise  be  the  consideration  of  another,  or  whether  the  perform- 
ance, and  not  the  mere  promise,  be  the  consideration,  must  be  gathered  from,  and  de- 
pends entirely  upon,  the  words  and  nature  of  the  agreement."  Per  Zatcrence,  J.,  in  Olazc' 
brook  T.  Woodrowj  8  T.  B.  373. 
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sideration  that  the  plaintiff  had  agreed  to  deliver  to  the  defendant  a 
quantity  of  cloth,  the  defendant  agreed  to  pay  the  plaintiff  a  mm  of 
money  in  case  J.  S.'s  horse  should  beat  the  plaintiff's  horse,  and  then 
arerred,  that  J.  S.'s  horse  won  the  race.  After  verdict  for  the  plain- 
tiff, an  exception  was  taken  in  arrest  of  judgment,  because  it  was  not 
averred  in  the  declaration,  that  the  cloth  was  delivered  to  the  defen- 
dant ;  but  the  court  overruled  the  exception,  observing,  that  this  was 
an  action  founded  on  mutual  promises,  and,  therefore,  it  was  not  neces- 
sarv  for  the  plaintiff  to  make  an  averment  of  the  delivery  of  the  cloth; 
and  DentsaUy  J.,  took  this  distinction, — ^^  Where  a  plaintiff  declares, 
that  in  consideration  he  would  deliver  to  the  defendant  a  piece  of  cloth, 
he,  the  defendant,  should  pay  a  sum  of  money  for  it,  an  averment  of 
the  delivery  of  the  cloth  is  necessary ;  but  if  the  plaintiff  states  an 
agreement,  and  then  states  that  in  consideration  of  such  agreement, 
&c,  in  that  case  an  averment  is  not  necessary.  "(1) 

Having  thus  illustrated  the  nature  of  conditions  precedent,  concur- 
rent acts,  and  mutual  promises,  it  remains  only  to  add,  that  there  are 
not  any  technical  words  by  which  any  of  these  considerations  are  con- 
stituted. The  principal  difficulty  in  the  construction  of  agreements 
consists  in  discovering,  whether  the  consideration  be  a  condition  prece- 
dent, a  concurrent  act,  or  a  mutual  promise.  This,  however,  must  be 
collected  from  the  apparent  intention  of  the  parties  to  the  agreement 
The  intention  of  the  parties(m^  is,  or  is  assumed  to  be,  the  governing 
principle  of  all  the  determinations.  When  the  nature  of  the  consider- 
ation is  ascertained,  the  rules  respecting  the  averments  before  laid  down 
invariably  hold.  If  the  reader  wishes  to  pursue  this  subject  further, 
he  will  find  the  cases  relating  to  it  fully  collected  and  commented  npon, 
in  Mr.  Serjeant  Williams'  edition  of  Saunders,  vol.  i.  p.  820,  n.  4; 
vol.  ii.  p.  352,  n.  8.  See  also  Mr.  Durnford's  note  in  Willes's  Rep.  p- 
157,  finipo8tj  tit.  "  Covenant. "(2) 

(m)  Per  Oroae^  J.,  in  Olazebrook  v.  WoodroWj  8  T.  R.  372 ;  per  Sir  J.  Man^field/m  Smith 
V.  Woodhouae,  2  Bos.  &  Pul.  N.  R.  240. 


(1^  Mutual  promises  must  be  stated  to  have  been  made  at  the  same  time ;  for  where 
the  aeclaration  stated  an  agreement  to  deliver  and  receive  certain  stock,  and  that  in  con- 
sideration the  plaintiff  had,  at  the  defendant's  request,  promised  to  perform  his  paii,  the 
defendant,  afterwards,  to  wit,  on  the  same  daj,  promised,  &c.,  it  was  holden  bftd;  the 
promises  were  mutual,  and  ought  to  have  been  stated  to  have  been  made  at  the  wo& 
time  ;  otherwise  the  one  antecedently  made  would  be  without  consideration,  and,  cod- 
sequentlj,  not  sufficient  to  support  the  other.    Livingston  v.  Rogert^  1  Gaines'  Bep.  583. 

(2)  Where  the  plaintiff  agreed  to  work  for  the  defendant  a  year,  for  a  certain  gro^ 
sum,  but  before  the  expiration  of  the  year,  voluntarily  left  his  service  without  any  ftn^^ 
on  the  part  of  the  defendant,  and  ag^ainst  his  consent,  it  was  held,  that  the  contnict  was 
entire,  that  the  plaintiff  was  bound  to  perform  the  whole  year's  service  as  a  conditioa 
precedent  to  his  right  to  recover  any  thing  under  the  contract,  and  that  he  coold  not 
renounce  the  contract  and  recover  on  a  quantum  meruit.  Stark  v.  Parker ^  2  Pick.  26T. 
But  where  such  contract  was  made  by  an  in/ant^  and,  before  the  end  of  the  year,  he  left 
the  service  of  his  employer  voluntarily,  and  without  the  fault  of  the  latter,  it  was  held 
that  the  in&nt  might  recover  on  a  quantum  meruit  for  his  services.  Moset  v.  Stetti^i 
Id.  332. 
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*IV.    Of  the  Pleadings. 

1.  In  Ahaiemmt,  p.  121. 

2.  Of  the  General  Ittuey  and  the  yew  Rules  relative  to  PUadingz  m  Aseumpnt^p,  121. 
8.  Accord  and  SatigfacHon,  p.  124. 

4.  Infancy yp,  128. 

6.  Payment,  p.  1J6;  and  herein  of  Payment  of  Money  into  Court,  p.  140. 

6.  Rdeaee^p.  141. 

7.  Statutes,  p.  142. 

1.  Of  Limitation,  p.  142.        2.  Of  Set-off,  p,  164. 

8.  Tender,  p.  158. 

1.  Jn  ^(af69nen^. 


1.  in  ^io^men^ — ^By  stat.  8  &;  4  Will.  lY.  o.  42,  b.  8,  no  plea  in 
abatement  for  the  nonjoinder  of  any  person  as  a  co-defendant  shall  be 
allowed  in  any  court  of  common  law,  unless  it  shall  be  stated  in  such 
plea,  that  such  person  is  resident  within  the  jurisdiction  of  the  court, 
and  unless  the  place  of  residence  of  such  person  shall  be  stated  with 
conyenient  certainty  in  an  affidayit  yerifying  such  plea. 

A  plea  in  abatement(n)  of  the  coverture  of  the  defendant  is  not  a 
plea  of  nonjoinder  within  the  meaning  of  the  foregoing  section ;  but  it 
is  a  dilatory  plea,  requiring  an  affidavit  of  verification  under  the  stat. 
4  Anne,  c.  16,  s.  llAo)  The  following  sections,  viz.,  9,  10,  and  11,  of 
the  statute  8  &  4  Will.  lY.  c.  42,  lay  further  restrictions  on  pleas  in 
abatement ;  but  subject  to  these,  parties  are  still  entitled  to  the  benefit 
of  such  pleas.  And  where  parties  have  pleaded  in  abatement  for  non- 
joinder of  a  defendant,  the  court  of  B.  B.  will  not  set  aside  the  plea, 
or  allow  the  writ  to  be  amended,  on  the  eround  that  the  plaintiff  is 
barred  by  the  statute  of  limitations  from  bringing  a  fresh  action,  (p) 
A  plea  of  coverture  is  an  issuable  plea.(  j^p) 

2,    Of  the  Q-eneral  Isst^j  and  the  New  Rules  relative  to  Pleadings  in 

Assumpsit. 

2.  Creneral  Issue. — The  general  issue  in  this  action  is  non  assumpsit. 
If  by  mistake  not  guilty  be  pleaded,  instead  of  non  assumpsit,  such 
plea  wijl  be  bad  on  demurrer,(j)  but  aided  after  verdict.(r)  Formerly, 
many  grounds  of  defence  might  have  been  given  in  evidence  under  the 
general  issue  non  assumpsit,  and  did  not  require  to  be  pleaded  spe- 
cially; such  as  coverture  at  the  time  of  making  the  contract, 
♦infancy,  and  many  more,  for  which  the  reader  is  referred  to  [  *122  ] 
former  editions  of  this  work.(l)    But  now  by  R.  G.  H.  T.  4 

(n)  Jonee  t.  Smith,  3  M.  &  W.  626.  (o)  Lovell  y.  Walker,  9  M.  &  W.  299. 

(p)  Roberta  v.  Bate,  6  A.  &  £.  778.  [pp)  Rushy, Leake,  8  Scott's  N.  Rep.  66. 

{q)  Marsham  v.  CHbbs,  2  Str.  1022,  and  Ga.  Temp.  Hard.  173.    Adjudged  on  special 
demurrer. 

(r)  Elrington  Y.  Doshant,  1  Lev.  142 ;  Corhyn  ▼.  Brown,  Gro.  Eliz.  470. 


(\)  Some  portions  of  the  last  American  edition  of  this  work,  relating  to  matters 
affected  bj  the  new  rules  of  court,  are  inserted  here  in  this  edition.  Thej  are  still 
useful  in  tliis  country.    (See  next  page.) 
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Will.  IV.  Pleadings  I.,  in  all  actions  of  assumpsit,  except  on  bills  of 
exchange,  and  promissory  notes,  the  plea  of  non  assumpsit  shall  operate 

"  To  a  declaration  in  assampsit  consisting  of  several  counts  upon  several  promises,  the 
defendant  maj  plead  non  assampsit  generally.     Taylor  y.  Willetj  Cro.  Car.  219. 

The  general  issue  may  be  pleaded,  if  there  has  not  been  any  contract  between  the 
parties,  or  if  the  real  contract  be  different  from  that  on  which  the  plaintiff  has  declared; 
e.  ff,  if  the  contract  was  made  with  the  plaintiff,  and  other  persons  not  named  in  the 
action.  Per  Raymond^  G.  J.,  LtgliaU  y.  Ckampante,  Str.  820.  In  an  action  on  a  tort,  a 
different  rule  holds ;  for  there,  if  one  only  of  several  persons,  who  ought  to  join,  bring 
the  action,  the  defendant  can  take  advantage  of  it  by  plea  in  abatement  only,  although 
the  defect  appear  on  the  face  of  the  declaration.  Addison  v.  Overend,  6  T.  R.  766;  5 
East's  Rep.  407  ;  except  for  the  purpose  of  preventing  the  plaintiff  from  recovering  any 
more  than  his  share  of  the  damages.  Nelthorpe  v.  Dorrington^  2  Lev.  113.  Indeed  in 
assampsit  agauut  one  or  more  defendants,  if  any  of  the  persons  who  ought  to  be  Jom^ 
are  omitted,  the  defendant  can  only  take  advantage  of  it  by  a  plea  in  abatement.  Ri» 
Y.  Shute,  6  Burr,  2611;  Abbot  v.  Smith,  2  Bl.  R.  947 ;  Germain  v.  Frederick,  B.  R,  T.  25 
G.  3  ;  I  Saund.  291,  c,  Serjeant  Williams's  edit.;  Dixon  v.  Uowman,  Mich.  1776,  there 
cited;  Svana  v.  Lewi*,  Exchequer,  E.  1774;  1  l^und.  291,  b,  S.  P.  The  replication  to 
this  plea  usually  denies  that  the  promises  were  made  jointly.  Upon  this  issue  the  coun- 
sel for  the  plaintiff  begins,  as  it  is  incumbent  on  the  plaintiff  to  prove  his  damages 
Robey  V.  Howard,  2  Stark,  K.  P.  G.  555.  [But  the  joinder  of  improper  parties,  ue.  of 
more  parties  than  are  proved  on  the  trial  to  have  made  the  contract,  may  be  taken  sd- 
vantage  of  under  the  general  issue.  Tom  v.  Ooodrich,  2  Johns.  Rep.  213.]  Or  if  the 
contract  was  made  with  the  plaintiff  only,  and  the  action  is  brought  by  the  plaintiff  and 
another.     WiUford  v.  Wood,  1  Esp.  N.  P.  C.  182. 

Under  the  general  issue,  everything  may  be  given  in  evidence  which  disaffirms  the 
contract;  Craig  v.  Miitouri,  4  Peters,  426;  Bierley  v.  WUliamt,  5  Leigh,  700 ;  e.  g.  the 
coverture  of  the  plaintiff.  But  if  the  plaintiff  take  husband  after  the  suing  out  of  the 
writ,  and  before  declaration,  the  defendant  can  take  advantage  of  the  coverture  by  plea 
in  abatement  only.  Morgan  v.  Painter,  E.  35  G.  3  B.  R.  6  T.  R.  265.  Or  defendant  st 
the  time  of  making  the  contract.  Adm.  in  Jamet  v.  Fowke,  12  Mod.  101,  and  daily  practice 
at  Xisi  Prius.  In  like  manner  the  defendant  may  give  in  evidence,  in  order  to  avoid  the 
contract,  gaming;  Adm.  by  the  Court  in  ffussey  v.  Jacob,  Ld.  Raym.  89;  infancy;  Darby 
v.  Boucher,  Salk.  279;  Season  v.  Oilbert,  2  Lev.  144;  Wailing  v.  Toll,  9  Johns.  Rep.  141; 
usury ;  Bernard  v.  Saul,  Str.  498,  and  Fort.  336,  cited  in  Bull.  N.  P.  152.  So  he  may 
give  in  evidence  that  the  promise  was  for  money  won  at  gaming,  contrary  to  the  statute. 
Murray  v.  Ware,  1  Bibb,  614. 

If  the  contract  be  good  in  law,  and  not  performed,  the  defendant  may,  under  tiie 
general  issue,  in  certain  cases,  give  in  evidence  some  legal  excuse  for  the  non-perfonn- 
ance  of  it,  as  accord  with  satisfaction ;  Adm.  per  Holt,  G.  J.,  in  Paramour  v.  Johnson, 

12  Mod.  376,  Ld.  Raym.  566,  8,  C;  a  discharge  before  breach.  A  promise,  before  it  is 
broken,  may  be  discharged  by  a  parol  agreement,  but  after  it  is  broken  it  cannot  be  dis- 
charged without  deed,  by  any  new  agreement,  without  satisfaction.  Per  Holt,  C.  J.,  U 
Mod.  538,  S.  P.  adm.  in  Edwards  v.  Weeks,  1  Mod.  262  ;  foreign  attachment;  Wdles  v. 
Needham,  Ld.  Raym.  180;  Nathan  v.  Oiles,  5  Taunt.  558,  S.  P.;  or  a  release;  MUlerr. 
Aris,  Middlesex  Sittings,  after  M.  T.  41  G.  3  pwKenyon,  G.  J.,MSS. ;  Hawtey  v.  Peaeoek, 
2  Gamp.  N.  P.  G.  558 ;  S.  P.  Dawson  v.  Tibbs,  4  Yeates,  349. 

Defendant  may  also  show,  under  the  general  issue,  that  he  offered  to  perform  his  part 
of  the  contract,  but  was  prevented  by  the  act  or  omission  of  the  plaintiff.    Wilt  v.  Ogden, 

13  Johns.  Rep.  56. 

Matter  of  law,  which  amounts  to  the  general  issue,  may  be  pleaded  or  given  in  evi- 
dence.   James  v.  Fowks,  12  Mod.  101. 

Payment  before  action  brought,  may  be  given  in  evidence,  under  the  general  issue. 
Dingee  v.  Leison,  3  Green,  259 ;  Craig  v.  Whips,  1  Dana,  375. 

By  a  former  stat.  of  New  York,  1  R.  L.  p.  515,  (Sess.  36,  ch.  66,  s.  1,)  it  was  provided, 
that,  "  it  shall  be  lawful  for  any  defendant  or  tenant,  in  any  action  in  any  court  of  record, 
to  plead  the  general  issue,  and  to  give  any  special  matter  "in  evidence,  which  if  pleaded 
would  be  a  bar  to  such  action,  giving  notice  with  the  said  plea  of  the  matter,  or  scTeral 
matters,  so  intended  to  be  given  in  evidence." 

A  notice  with  the  general  issue  forms  no  part  of  the  record ;  an  admission  in  it  does 
not  excuse  the  plaintiff  from  proving  the  matters  charged  in  his  declaration,  and  it  will 
not  help  a  defect  in  the  declaration.     Vaughan  v.  Havens,  8  Johns.  Rep.  109. 
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only  as  a  denial  in  fact  of  the  express  contract  or  promise  alleged,  or 
of  the  matters  of  fact  from  which  the  contract  or  promise  alleged  may 
be  implied  by  law.    Ex.  gr.  In  an  action  on  a  warranty,  the  plea  will 
operate  as  a  denial  of  the  fact  of  the  warranty  having  been  given  npon 
the  alleged  consideration,  but  not  of  the  breach ;  and,  in  an  action  on  a 
policy  of  insurance,  of  the  subscription  to  the  alleged  policy  by  the  de- 
fendant, but  not  of  the  interest,  of  the  commencement  of  the  risk,  of 
the  loss,  or  of  the  alleged  compliance  with  warranties.    In  actions 
against  carriers  and  other  bailees,  for  not  delivering  or  not  keeping 
goods,  or  not  returning  them  on  request,  and  in  actions  against  agents 
for  not  accounting,  the  plea  will  operate  as  a  denial  of  any  express 
contract  to  the  effect  alleged  in  the  declaration,  and  of  such  bailment 
or  employment  as  would  raise  a  promise  in  law  to  the  effect  alleged, 
but  not  of  the  breach.     In  an  action  of  indebitatus  assumpsit  for  goods 
sold  and  delivered,  the  plea  of  non  assumpsit  will  operate  as  a  £»nial 
of  the  sale  and  delivery  in  point  of  fact ;  in  the  like  action  for  money 
had  and  received,  it  wul  operate  as  a  denial  both  of  the  receipt  of  the 
money,  and  the  existence  of  those  facts  which  make  such  receipt  by  the 
defendant  a  receipt  to  the  use  of  the  plaintiff*.     2.  In  all  actions  upon 
bills  of  exchange  and  promissory  notes,  the  plea  of  non  assumpsit  shall 
be  inadmi8sible.(l)    In  such  cases,  therefore,  a  plea  in  denial  must  tra- 
verse some  matter  of  fact ;  ex.-gr.  the  drawing,  or  making,  or  indors- 
ing, or  accepting,  or  presenting,  or  notice  of  dishonour  of  the  bill  or 
note.     3.  In  every  species  of  assumpsit,  all  matters  of  confession  and 
avoidance,  includmg  not  only  those  by  way  of  discharge,  but  those 
which  show  the  transaction  to  be  either  void  or  voidable  in  point  of  law, 
on  the  ground  of  fraud  or  ctherwisey  shall  be  specially  pleaded ;  ex.  gr. 
infancy,  coverture,  release,  payment,  performance,  illegality  of  consi- 
deration, either  by  statute  or  common  law ;  drawing,  indorsing,  accept- 
ing, &;c.  bills  or  notes  by  way  of  accommodation,  set-off,  mutual  credit, 
unseaworthiness,  misrepresentation,  concealment,  deviation,  and  various 
other  defences  must  be  pleaded. 

A  broad  distinction  is  made  in  the  first  of  these  rules  between  actions 
of  assumpsit  on  express  contracts,  and  actions  of  assumpsit  on  implied 
contracts  :  non  assumpsit  putting  in  issue  in  actions  on  express 
contracts,  the  fact  only  of  the  contract,  and  in  actions  in  im- 
plied '''contracts  the  matters  of  fact  from  which  the  contract  [  *123  ] 
may  be  implied.(«)    The  object  of  this  rule  is  to  confine  the 

(«)  Per  Tmdal,  G.  J.,  in  Martin  t.  Smiih^  4  Biogh.  N.  G.  436.  See  also  Ta$0nMr  r. 
LUde,  5  Bingh.  N.  G.  686. 

Matter  of  set-off  is  not  considered  as  payment,  but  should  be  pleaded,  or  notice 
thereof  giyen.    Drake  v.  Drdke^  11  Johns.  Rep.  631. 

In  an  action  of  assumpsit  by  an  attorney  for  his  fees,  the  defendant  cannot  give  the 
negligence  of  the  plaintiff  in  conducting  the  suit,  (admitting  that  it  would  be  a  good  de- 
tence,)  in  evidence  under  the  general  issue,  but  must  plead,  or  give  notice  of  it.  Munyan 
V.  NkhoU^  11  Johns.  Rep.  547." 

(1)  This  rule  is  confined  to  cases  where  the  action  is  <>nly  on  the  note,  and  on  the  pro- 
mise to  pay,  contained  in  or  implied  by  law  from  it :  it  is  to  be  read  as  if  it  were  worded 
thus : — ^*^  In  all  actions  on  bills  of  exchange  and  promissory  notes  smpHciter^  without 
any  other  matter."  Per  Parke,  B.,  in  TmrnU  y.  PUUt^  2  M.  &  W.  721.  See  poeU  tit 
"  Bills  of  Exchange,''  <<  Pleading." 
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?>lea  of  non  assnmpsit,  which  had  before  operated  as  a  denial  of  all  the 
acta,  and,  indeed,  of  all  liability  to  the  action  at  the  time  it  was  brought, 
to  a  denial  of  the  contract,  expressed  or  implied,  alleged  in  the  decla- 
ration. A  contract  implies  that  there  are  two  parties  to  it,  and  a  denial 
of  the  contract  alleged,  is  a  denial  of  a  contract  with  the  plaintiff.  An 
action  on  a  policy  is  mentioned  in  the  rules  only  as  an  example  illus- 
trating the  general  rule,  and  in  such  an  action  the  plea  of  non  assumpsit 
denies  that  the  defendant  ever  contracted  by  such  a  policy  with  the 
plaintiff,  and  consequently  puts  in  issue  the  fact  that  the  plaintiff  caused 
the  policy  to  be  made.(^) 

A  plea  which,  in  answer  to  the  contract  declared  on,  sets  up  another 
contract  inconsistent  with  it^{u)  or  a  plea  which  qualifies  the  contract 
stated  in  the  declaration,  and  introduces  a  new  stipulation  into  it,(ar)  is 
bad  as  amountiug  to  the  general  issue  ;  for  in  effect,  as  to  the  contract 
declared  on,  the  defendant  says  non  assumpsit,  the  effect  of  the  plea  of 
non  assumpsit  being  to  deny  the  making  of  ntch  a  promise  ;(y)  but  a 
plea  of  subsequent  agreement  substituted  for  that  declared  on  is  good(z) 
by  way  of  confession  and  avoidance. 

In  Memming  v.  Trenery^ia)  which  was  assumpsit  on  a  guarantee,  to 
which  the  only  plea  was  non  assumpsit,  it  appeared  at  the  trial  that  the 
instrument  had  been  interlined  so  as  materially  to  alter  its  effect,  and 
the  jury  found  that  the  interlineation  was  made  after  the  instrument  was 
executed ;  it  was  holden,  that  the  effect  of  the  alteration  being  only  to 
discharge  or  modify  the  original  contract,  it  was  a  defence  which  re- 
quired to  be  shown  by  confession  and  avoidance  only,  and  could  not  be 
given  in  evidence  under  the  general  issue. 

Evidence^i)  of  circumstances  independent  of  the  contract,  the  object 
of  which  evidence  is  to  show  that  the  consideration  for  the  agreement 
was  in  fact  a  nullity,  is  inadmissible  under  the  general  issue :  in  this  case 
[PaBBenger  v.  Brookes)  the  evidence  tendered  was  for  the  purpose  of 
showing  that  there  was  no  consideration  by  setting  up  a  prior 
[  *124  ]  agreement ;  that  was  collateral,  and  not  a  denial  '''of  the  con- 
sideration, but  a  sort  of  confession  and  avoidance.  M  In  as- 
sumpsit(c2)  for  goods  sold,  the  defendant  under  the  general  issue  may 
show  that  they  were  sold  on  a  credit  not  expired. 

Illegality  of  consideration,  whether  at  common  law  or  by  8tatute,(e) 

(t)  Per  FarkCf  B.,  deliTering  judgment  of  the  court  in  Sutherland  t.  iVolt,  11  M.  &  W. 
314. 

(u)  Morgan  ▼.  Pebrerj  3  Bingh.  N.  G.  457  ;  Filmer  y.  Bumby^  2  M.  &  Gr.  645 ;  2  Scotf s 
Jf.  B.  «89.  (x)  Noah  v.  Breeze,  11  M.  &  W.  352. 

(y)  Per  Trndal,  C.  J.,  in  Famer  v.  Bumhy,  2  M.  A  Gr.  545  j  2  Scott's  N.  R.  689. 

(2)  Taylor  v.  IlUary^  1  Or.  M.  k  R,  743 ;  5  Tyr.  375. 

(a)  9  A.  &  E.  926,  1  P.  A  D.  661 ;  Parke,  B.,  in  Davidson  v.  Cooper^  (11  M.  k  W.  787. 
affirmed  in  Exchequer  Chamber,)  observed,  that  all  the  authorities  were  considered 
in  Hemming  v.  Trenery ;  and  the  decision  of  the  court  appeared  to  him  to  be  correct. 

{b\  Paetenger  v.  Brookee,  1  Scott,  560 ;  1  Bingh.  N.  C.  587,  referred  to  by  Parke,  B.,  in 
JVask  V.  Breeze,  11  M.  &  W.  365,  as  being  correctly  reported  in  1  Scott,  560.  but  mis- 
takenly in  1  Bingh.  N.  0.  587. 

(c)  Per  Parke,  B.,  in  Bennion  v.  Daviaon,  3  M.  A  W.  183 ;  see  Bingham  v.  Stanley,  2  Q.  B. 
117;  IG.  &D.  237. 

(d)  Broomfield  v.  Smith,  1  M.  &  W.  542  j  1  Tyr.  A  Gr.  929,  denying  the  authority  of 
UdmundsY.  Harria,  2  A.  A  E.  414. 

(e)  Martin  v.  Smith,  4  Bingh.  N.  C.  436 ;  6  Scott,  268. 
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must  be  specially  pleaded  ;(1)  and  not  only  where  the  express  contract 
on  which  the  plaintiff  snes  is  illegal,  but  also  where  illegal  services 
haying  been  performed,  no  contract  to  pay  for  them  can  be  implied.(/) 
A  defendant  cannot  take  advantage  of  an  illegality  to  avoid  a  contract 
without  an  appropriate  special  plea,  although  the  illegality  becomes 
apparent  in  the  course  of  the  plaintiff's  case,  and  without  any  evidence 
offered  by  the  defendant.  (^)  In  cases  of  contracts  within  the  statute 
of  frauds,  the  defendant  may  show,  under  the  general  isaue,(A)  that 
there  was  no  contract  in  writing.  But  in  an  action  of  assumpsit  for 
the  price  of  a  copyright  bargained  and  sold,  it  was  holden,  that  a  defence 
on  the  ground  that  the  copyright  was  not  assigned  in  writing  must  be 
specially  pleaded.(i)(2)  An  apothecary  must  prove  his  qualification 
under  the  55  Geo.  III.  c.  194(3)  as  a  condition  precedent  to  his  right 
of  action,  although  the  general  issue  only  be  pleaded  ;{k)  for  the  neces- 
sity of  proof  by  the  plaintiff  in  such  a  case  is  imposed  on  the  plaintiff 
by  way  of  penalty,  and  therefore  no  omission  on  the  part  of  the  defen- 
dant to  plead  the  statute  will  relieve  the  plaintiff  from  the  neceaaity  of 
giving  that  proof.(2) 

8.  Accord  and  Satisfaction. 

3.   Accord  and  Satirfaction. — ^Accord  with  Satisfaction  is  a  good 
plea  in  bar  to  this  action,(9n)  because  damages  only  are  reco- 
verable ;  *and  accord  with  satisfaction  to  one  defendant  is  a  [  *125  ] 
bar  to  all.(n)     This  defence  might  formerly  have  been  given 
in  evidence  under  the  general  issue  f{o){4:)  but  under  the  operation  of 
the  new  rules,  it  must  now  be  pleaded  specially.     An  accord  to  make  a 


i; 


y)  FotU  V.  Sparrow^  1  Bingh.  N.  0.  694 ;  1  Scott,  6Y8. 

[g)  Fentnek  v.  Laycock^  1  Q.  B.  414 ;  1  G.  ft  D.  27,  recognized  in  Damtru  y.  Hutchm' 
tan,  10  M.  k  W.  85. 

{h)  BuUemere  y.  Hayea^  6  M.  ft  W.  456,  recognized  in  Eastwood  y.  Kenyon^  3  P.  ft  D. 
276;  11  A.  ft  £.  438  ;  and  in  Ltaf  v.  Tuton,  10  M.  ft  W.  393,  [recognized  in  TurtiUy  y. 
Maegregor,  6  Scott's  N.  R.  923.] 

(i)  Bamett  y.  Olostop,  1  Bingh.  N.  0.  633 ;  1  Scott,  621 ;  but  see  Johnson  y.  Dodgson, 
2  M.  ft  W.  653. 

(k)  Skearwood  y.  ffayj  5  A.  ft  B.  383 ;  WUls  y.  Lttngridge,  lb.,  S.  P.,  recognized  with 
relnctance  in  Wagatafft  y.  Sharpe^  3  M.  ft  W.  521. 

{I)  Per  PaUuon^  J.,  in  Bobmson  y.  BoUmd^  6  Dowl.  271. 

(m)  Dyer,  76,  b. 

(n)  9  Rep.  79,  b.  (o)  12  Mod.  376 ;  Ld.  Rajm.  566. 


{!)  See  Wheeler  y.  Curiiej  11  Wend.  654. 

(2)  See  Hemming  y.  Trenery,  9  A.  ft  E.  936 ;  1  P.  ft  D.  661,  where  Denman,  G.  J.,  in 
deliyering  the  judgment  of  the  court,  obseryed,  ^'That  upon  defences  which  arise  as  to 
matters  of  law,  a  difference  of  opinion  seems  to  be  entertained  by  different  judges, 
whether  such  defences  may  be  set  up  under  the  general  issue,  or  must  be  specially 
pleaded." 

(3)  As  to  surgeons  and  assistant  surgeons  in  the  army  and  nayy,  see  Steaoenson  y. 
OJtocr,  8  M.  ft  W.  234. 

(4)  "  It  is  indulgence  to  glye  accord  with  satisfaction  in  eyidence,  upon  non  auimpntf 
but  it  has  crept  in,  and  is  now  settled.'^  Per  HoUj  0.  J.,  12  Mod.  377.  The  time  of 
the  accord  and  satisfaction  stated  in  a  notice  of  special  matter,  is  not  material,  and  may 
be  departed  from  in  eyidence.  But  if  no  time  is  stated  in  a  plea  of  accord  and  satis- 
&ction,  it  is  bad  on  special  demurrer.  Pence  y.  Smock,  2  Blackf.  315 ;  Strong  y.  ffolmeSf 
1  Cowen,  224. 
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good  plea  mnBt  be  perfect,  complete,  and  executed  ;(p)  for  an  accord 
executory  is  only  BubstitHting  one  canae  of  action  tor  another,  which 
might  eo  on  to  any  extent.  Hence  a  plea  of  accord  to  do  scTeral 
thingfl^^)  with  an  averment  of  performance  of  some  only,  and  of  an 
oflfer  to  perform  the  rest,  is  bad.  So  where  to  an  assumpsit  on  a  pro- 
missory note,  the  defendant  pleaded  an  agreement(r)  between  the  de* 
fendant  and  plaintiff,  with  other  creditors  of  the  defendant,  that  they 
would  accept  a  composition  in  satisfaction  of  their  respectiTe  debts,  to 
be  paid  in  a  reasonable  time,  and  then  ayerred  a  tender  and  t^mI  on 
the  part  of  the  plaintiff  of  the  composition :  on  demurrer,  the  plea  was 
holden  bad.  But  where  a  debt<v  being  unable  to  meet  the  demands  of 
his  creditors,  they  signed  an  agreement  (which  was  assented  to  by  the 
debtor)  to  accept  payment  by  his  covenanting  to  pav  a  third  of  his 
annual  income  to  a  trustee  of  their  nomination,  and  give  a  warrant  of 
attorney  as  a  collateral  security ;  it  appeared  that  the  debtor  was  willing 
to  perform  his  part,  but  the  creditors  did  not  appoint  a  trustee :  it  was 
holden,(a)  that  the  agreement,  though  not  properly  an  accord  and  sat- 
isfaction, was  a  good  defence  to  an  action  by  one  of  the  creditors  for 
his  demand ;  inasmuch  as  it  was  a  consent  by  the  parties  signing  the 
agreement  to  forbear  enforcing  their  demands,  in  consideration  of  their 
own  mutual  engagement  of  forbearance ;  and  that  each  creditor  was 
bound,  in  consequence  of  the  agreement  of  the  rest.  Acceptance  of  a 
security  for  a  lesser  sum  cannot  be  pleaded  in  satisfaction  of  a  similar 
security  for  a  greater.(l)    To  an  unction  of  indebitatiLi  assumpsit  for 


(p\  Peyto^i  caae,  9  Rep.  79,  b. 
Iq)  Shephard  y.  Lewit^  T.  Jone 
(«)  QiH>d  Y.  Cheetmany  2  B.  ft  Ad.  33S. 


q)  Shephard  y.  Lewit^  T.  Jones,  6.  (r)  BeatheoU  T.  CrooluhankB^  2  T.  R.  24. 


(1)  But  the  acceptance  of  a  secaritj  from  a  third  person  and  payment  upon  it  b  a 
good  accord  and  saUsfaction,  though  for  a  lesa  sum.  Le  Page  y.  itCrea^  1  Wend.  164. 
Boyd  y.  Suydam^  20  Johns.  76.  See  Booth  r.  Smithy  3  Wend.  66 ;  Nave  t.  FUteker^  4 
Littell,  242 ;  Bumtidet  y.  Smithy  6  Monroe,  464.  A  note  by  same  party  for  a  foimer 
one  dne  is  no  satisfbction,  but  if  by  a  different  party,  it  may  be  pleaded  as  an  accord 
and  Batis&ction.  Letcher  y.  Commonwealth^  1  Dana,  84 ;  BuUen  y.  JfOiUienday,  2  Dana, 
20  ;  Kellogg  y.  i^tcAorcb,  14  Wend.  116.  But  a  mere  indorsement  on  the  note  by  a  third 
person,  "  I  am  to  pay  the  within  note,''  and  a  credit  of  same  date  still  legible,  though 
struck  through  with  a  pen,  of  a  sum  from  such  person,  the  note  still  remaining  wHh 
payee,  is  no  eyidence  of  such  accord.  Brttee  y.  Bntee^  4  Dana,  530.  A  note  pajrabls 
abeolutely  is  good  accord  and  satisfhction  for  one  for  a  larger  amount  payable  on  a 
contingency.  Wiiulow  y.  Harda,  4  Dana,  643.  Property  placed  by  a  debtor  in  the 
hands  of  his  creditor  is  not  to  be  considered  as  received  in  full  discharge  of  the  debt 
unless  such  plainly  was  the  intention.    Perit  y.  Pittfidd^  6  Rawle,  166. 

To  constitute  a  good  accord  and  satisfaction,  the  following  particnlare  seem  to  be 
necessary : 

1.  The  matter  agreed  to  be  received  in  satisfaction  of  the  debt,  mnst  be  something  of 
legal  yalue,  to  which  the  creditor  before  was  not  entitled. 

2.  Every  part  of  the  matter  agreed  to  be  received  as  satisfaction  must  be  effectual,  so 
that  if  a  part  fail,  or  do  not  take  effect,  the  whole  agreement  is  bad. 

It  seems  from  this,  that  the  legal  notion  of  accord  is  a  new  agreement  on  a  new  con- 
sideration,  to  discharge  the  debtor ;  and  this  agreement  comes  within  the  general  priD- 
ciples  of  law,  as  to  contracts  :  the  consideration  must  have  legal  value,  and  every  pait 
of  the  alleged  consideration  must  take  effect. 

3.  The  accord  must  be  executed,  and  a  mere  executory  agreement  by  the  debtor  csn 
never  be  pleaded  as  an  accord  and  satisfaction. 

4.  Another  rule  of  no  great  practical  value  is,  that  the  matter  received  in  satislhctloa 
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lSl.{t)  tlie  defendant  pleaded,  that  he  gave  the  plaintiff  a  promiseory 
note  tor  5L  in  satisfaotion,  and  that  the  plaintiff  received  it  m  satisfac- 
tion; the  plaintiff  put  in  an  immaterial  replication,  to  which  the  defen- 
dant demnrred :  after  judgment  for  the  plaintiff  in  0.  B.,  it  was  objected 
on  error  in  B.  R.  that  the  plea  was  ill,  it  appearing  that  the  note  for  5/. 
could  not  be  a  satisfaction  for  152. ;  and  per  Prattj  C.  J.,  ^^  We  are  all 
of  opinion  that  the  plea  is  not  good ;  as  the  plaintiff  had  a  good  cause 
of  action,  it  can  only  be  extinguished  by  a  satisfaction  which  he  agrees 
to  accept,  and  it  is  not  his  agreement  alone  that  is  sufficient,  but  it  must 
appear  to  the  court  to  be  a  reasonable  satisfaction.  If  51.  be  (as  is  ad- 
mitted) no  satisfaction  for  152.,  why  is  a  simple  contract  to  pay  52.  a 
satisfaction  for  another  simple  contract  of  three  times  the 
Talue  ?  In  the  case  of  a  bond,  another  bond  has  *never  been  [  '*'126  ] 
allowed  to  be  pleaded  in  satisfaction,(tt)  without  a  bettering  of 
the  plwitiff 's  case,  as  by  shortening  the  time  of  payment."  Judgment 
affirmed.(l)  So  where,  in  an  action  of  indebitattis  (usumpnt  for  goods 
sold  and  deliTered,(a;)  to  which  the  defendant  pleaded  non  assumpsit,  it 
appeared  that  the  defendant,  prior  to  his  insolvency,  was  indebted  to 
the  plaintiff  in  502.  for  goods  sold  and  delivered  ;  tnat  the  defendant, 
in  consequence  of  his  insolvency,  had  compounded  with  all  his  creditors, 
and  paid  them  1%,  in  the  pound,  uid  at  the  time  of  such  payment  to  the 
plaintiff,  promised  to  pay  him  the  residue  of  his  debt,  when  he  should 
be  of  ability  so  to  do,  which  he  was  proved  to  have  been  before  action 


i: 


't)  Cumber  ▼.  Wane,  Str.  426.     [See  Pritehard  v.  Bitckcock^  6  Scott's  X.  R.  866.] 
\u)  ManlMod  v.  Cnek^  Cro.  filiz.  716;   Cro.  Car.  85 ;    and  Lovelace  r.  Coeket,  Hob.  68, 
69,  S.  P. 

(x)  FiUh  T.  Svtton^  5  East,  230. 

miiBi  be  giTon  bj  the  debtor,  and  not  by  a  stranger,  dm  v.  Bcret^  6  Johns.  31 ;  StarVt 
AdmW  Y.  TJkompson!^  Ej^re^  3  Monroe,  296. 

These  are  the  technical  mles  which  relate  to  this  plea,  and  the  general  principle  to 
be  deduced  from  them  in  regard  to  the  present  subject  is,  that  anything  of  legal  value, 
whether  a  chose  in  possession  or  in  action,  i.  e.|  any  legal  interest  or  right  which  the 
creditor  had  not  before,  agreed  to  be  receiyed,  and  actually  received  in  full  satisfaction 
of  the  debt,  is  a  good  satis&ction,  without  regard  to  the  comparative  magnitude  of  the 
satisfaction  with  the  original  debt,  and  may  be  pleaded  in  bar,  as  accord  and  satis&ction. 
The  matter  given  and  received  must  have  legal  value  and  be  of  advantage  to  the  creditor, 
(or  a  disadvantage  to  the  other^ ;  that  it  must  vest  in  the  creditor  an  interest  or  right 
which  he  had  not  before ;  and  hence  giving  what  was  really  the  creditor's  own  before, 
or  giving  &  note  of  a  third  person,  which,  from  the  infancy  of  the  person  making  it,  is 
naught;  ot  assigning  accounts  or  orders  on  which  an  action  is  not  maintainable;  or 
where  the  assignment  is  not  valid,  is  bad  as  an  accord  and  satisfaction,  because  there 
is  no  valid  consideration  for  the  accord.  Keder  v.  Nedl,  2  Watts,  424 ;  Davie  v.  Noake^ 
3  J.  J.  Marshall,  494 ;  Commonwealth  for  the  uee  of  Johnston  v.  MiUer,  5  Monroe,  205  ;  May 
V.  FUteheTj  4  Litt.  242 ;  Bwdditum  v.  Kirk,  3  Oranch.  293 ;  1  Smith's  Lead.  Oas.  383,  4th 
Amer.  ed.  For  a  thorough  and  exhausting  discussion  of  this  subject,  see  the  elabomter 
note  by  Iftessrs.  Hare  and  Wallace,  to  Cumber  v.  Wane^  above  cited  in  5th  Amer.  ed.  of 
Smith. 

(1)  Lord  EUenbonmgh,  0.  J.,  in  speaking  of  this  case  of  Cumber  v.  Wane,  in  FUeh  v. 
Sutton,  5  Bast,  232,  observed,  that  though  it  had  been  said  by  him  in  argument,  m 
Heathoote  v.  Crookshanks,  2  T.  R.  26,  to  have  been  denied  to  be  law,  and  in  confirmation 
of  that,  BuUer,  J.,  afterwards  referred  to  a  case,  (stated  to  be  that  of  ffardcastle  v. 
Howard,  H.  26,  Geo.  III.,)  yet  he  (Lord  ElUnborough)  could  not  find  any  case  of  that 
sort ;  on  the  contrary,  the  decision  in  Cumber  v.  Wane  was  directiy  supported  by  tiie 
authority  of  PmnePs  case,  6  Rep.  117,  and  it  did  not  appear  that  Pwneffe  case  had  ever 
been  questioned.  The  case  of  Cvmiber  v.  Wane  was  recognized  in  the  case  of  FrUehard 
V.  HUeheoek,  6  Scott's  N.  B.  866-7 ;  Cooper  v.  Parker,  14  C.  B.  116. 
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brouriit :  To  meet  this  case,  the  defendant  produced  a  receipt  signed  by 
the  plaintiff  for  the  composition  of  7«.  in  the  pound  for  his  debt,  which 
he  acknowledged  to  be  in  full  of  all  demands,  and  then  insisted  that  this 
receipt  was  a  discharge  of  the  promise.  A  verdict  having  been  found 
for  the  defendant,  on  a  motion  for  a  new  trial.  Knight  v.  Coxy  Bull.  N. 
P.  153,  was  cited  for  the  defendant,  where  the  creditor  having  accepted 
a  composition  and  siened  a  release  to  the  defendant,  who  in  considera- 
tion thereof  promised  to  pay  him  the  entire  debt,  it  was  holden,  that 
the  release  was  a  good  defence  to  an  indebitatus  assumpsit  for  the  origi- 
nal cause  of  action :  But  Lord  JSUenbonmghj  G.  J.,  said,  in  that  case 
the  original  contract  was  extinguished  bj  the  release ;  but  it  could  not 
be  pretended  that  a  receipt  of  part  only,  though  expressed  to  be  in  full 
of  all  demands,  must  have  the  same  operation  as  a  release ;  it  was  im- 
possible to  contend  that  an  acceptance  of  17^.  10«.  was  an  extinguish- 
ment of  a  debt  of  50L  He  added,  that  there  must  be  some  considera- 
tion for  the  relinquishment  of  the  residue, — something  collateral,  to 
show  a  possibility  of  benefit  to  the  party  relinquishing  his  further  claun, 
otherwise  the  agreement  was  nudum  p€U!tum.(l)  But  the  mere  pro- 
mise to  pay  the  rest  when  of  ability,  put  the  plaintiff  in  no  better  condi- 
tion than  he  was  in  before.  Rule  for  a  new  trial  absolute.  In 
[  ♦127  ]  Thomas  v.  Heathom,  *2  B.  &  C.  481,  Bayley,  J.,  says,  "It 
is  perfectly  clear,  that  in  point  of  law,  payment  of  a  smaller 
sum  cannot  be  pleaded  as  a  satisfaction  for  a  larger. '  And  in  Dawn  ?. 
Matcher^  10  A.  &  E.  121,  such  a  plea  was  holden  bad  after  verdict  B. 
and  C.  being  jointly  indebted  to  A.,  A.  sued  B.  alone,  who  did  not  plead 
in  abatement ;  but  B.'s  attorney  wrote  a  letter  stating  the  hardship  of 
his  client  being  compelled  to  pay  the  whole  debt,  and  offering  to  pay  a 
proportional  share.  This  offer  was  accepted,  and  A.  gave  a  receipt  for 
debt  and  costs  in  this  action.  A.  then  commenced  an  action  against  C. 
for  the  balance.  It  was  contended,  that  the  debt  was  already  dis- 
charged ;  but  the  court(y^  were  of  a  different  opinion,  observing,  that 
the  payment  was  not  made  in  discharge  of  A.'b  right  against  C. ;  and 
the  result  of  the  whole  was,  that  it  did  not  operate  as  a  release  or  mat- 
ter which  could  have  been  pleaded  as  an  accord  and  satisfaction,  bat 
amounted  merely  to  an  engagement  not  to  sue  B.,  which  could  only  be 
pleaded  by  himself.  If  an  action  be  brought  on  a  quantum  meruit,  and 
the  defendant  a^ree  to  pay  a  less  sum  than  the  demand  in  full,  that  is  a 
good  consideration  for  a  promise  by  the  plaintiff  to  pay  his  own  costs 
and  proceed  no  further.(2;)  The  defendant  may  plead,(a)  that  he  was 
the  payee  of  a  promissory  note,  and  that  he  indorsed  it  to  the  plaintiff 
on  account  of  the  debt  sued  for ;  because  though  the  promissory  note  is 
not  a  security  of  a  higher  nature  than  the  simple  contract  debt  sought 
to  be  recovered  in  the  action  of  assumpsit,  yet  it  gives  the  plaintiff  the 


I 


y)  Watteri  y.  Smith,  2  B.  ft  Ad.  889. 

g)  WUkuuon  y.  Byen,  1  A.  ft  B.  106.  (a)  Keardake  y.  Morgan^  6  T.  R.  613. 


(1)  In  Lynn  y.  Bniee,  2  H.  Bl.  31 7,  it  was  holden,  that  an  agreement  to  accept  a  com- 
position in  satisfaction  of  a  debt  was  not  a  sufficient  consideration  to  sapport  a  promise 
bj  the  debtor  to  pay  the  composition.  S.  P.  Geiter  y.  Kerahner,  4  Gill  ft  J.  305; 
Sprunerboffer  y.  DenaUy,  4  Watts,  128;  Allen  y.  Rouvdt^  14  Wend.  100. 
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adTantage  of  holding  a  third  person  liable  to  him.     In  this  case  the 
secorit J  was  given  for  the  whole  debt ;  and  this  seems  necessary  to 
entitle  the  party  to  plead  it  in  bar;  for  where  a  debtor  had  compounded 
with  his  creditors,  giving  them  the  security  of  a  third  person  for  pay- 
ment of  part  of  the  stipulated  dividend,  it  was  holden,  that  he  was  not 
discharged  upon  payment  of  that  only,  the  residue  continuing  unpaid.(i) 
And  further,  although  if  creditors  simply  agree  to  accept  less  from  their 
debtor  than  their  just  demand,  that  will  not  bind  them ;  yet  if,  upon  the 
faith  of  such  an  agreement,  a  third  person  (also  a  creditor)  be  induced 
to  become  surety  for  any  part  of  the  debts,  on  the  ground  that  the  partv 
will  be  thereby  discharged,  the  agreement,  though  not  under  seal,  will 
be  binding :  and  a  creditor,  after  the  security  given  has  been  paid, 
cannot  sue  for  the  residue  of  his  demand :  for  that  would  be  a  fraud  on 
the  surety,  (p) — ^N.     It  did  not  appear,  in  this  case,  that  the  plaintiff 
had  induced  any  of  the  other  creditors  or  the  surety  to  sign  the  agree- 
ment.    But  where  the  plaintiff  and  other  creditors  of  the  defendant 
subscribed  to  resolutions  for  entering  into  a  composition  deed  with  the 
defendants,  upon  their  property  being  assigned  to  trustees  for 
the  payment  of  their  creditors ;  the  defendants  and  their  *trus-  [  *128  ] 
tees  having  refused  to  allow  the  plaintiff  to  come  in  as  a  creditor 
under  the  deed ;  it  was  holden,((2)  that  the  plaintiff,  although  he  had 
subscribed  the  resolutions,  might,  notwithstanding,  sue  the  defendants 
for  the  amount  of  his  demand.     If  the  creditors  sign  an  agreement  to 
give  the  debtor  time  for  the  payment  of  their  respective  demands,  and 
to  take  his  promissory  notes  for  the  amount,  they  cannot  sue  for 
the  original  cause  of  action,  without  proving  that  the  agreement  has 
been  broken  on  the  part  of  the  debtor.(e)(l)    A  plea,  to  an  action  of 
assumpsit  for  work  and  materials,  &c.,  that  the  promises  were  made 
jointly  with  T.  M.,  and  that  before  action  brought,  the  plaintiff  for  and 
on  account  of  the  sum  due,  and  of  the  promises  of  the  defendant  and 
T.  M.,  drew  a  bill  on  T.  M.  which  he  accepted  and  delivered  to  the 
plaintiff,  who  received  the  same  for  and  on  account  of  the  said  sum  and 
of  the  said  promises,  was  holden  good,  as  raising  a  primd  facie  defence ; 
and  that  it  lay  on  the  plaintiff  to  show  that  the  bill  was  overdue  and 
unpaid,  or  had  been  negotiated.(/)     An  accord,  with  mutual  promises 
to  perform,  is  good,  though  the  thing  be  not  performed  at  the  time  of 
action,  for  the  party  has  a  remedy  to  compel  the  performance.((;r)   <<It 
appears  by  a  long  train  of  authorities,  commencing  with  that  in  Dyer, 
856,  that  a  plea  of  accord,  to  be  a  good  plea,  must  show  an  accord 

{VS  Walker  v.  SeahonUy  1  Taunt.  526. 

(e)  SteinvMn  v.  Moffmu,  2  Campb.  124 ;  11  East,  390.     See  also  Bradley  v.  Gregory ,  2 
Campb.  383 ;  and  Wood  v.  RoberU,  2  Stark,  N.  P.  G.  417,  Abbott^  G.  J. 

(d)  Garrard  v.  Woolner,  8  Bingh.  258. 

\e)  Boothbey  y.  Sowden^  3  Gampb.  175.    But  see  CranUy  t.  Biliary,  2  M.  &  S.  122  ; 
and  Reay  y.  White,  1  Gr.  k  Mee.  748. 

[/)  Mereer  v.  Cheese,  4  M.  A  Gr.  804;  5  Scott's  X.  R.  664. 
f)  Com.  Dig.  Accord,  B.  4,  recognized  j^er  Cur,  Cartwright  Y.  Cooke,  3  B.  &  Ad.  701. 


ii 


(1)  See  on  this  subject  a  note  in  Mr.  MeteaJffle  valuable  edition  of  TdverU/iCe  Seporte, 
11  a.  note  1 ;  Vide  New  Bule,  sup.  121. 
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which  is  not  executory  at  a  future  day,  but  which  ought  to  be  executed, 
and  has  been  executed,  before  action  brought. "(A) 

4.  Iftfaney. 

4.  Infancy. — The  defendant  may  plead  that  he  was  an  infant  at  the 
time  of  making  the  promise.(l)  This  privilege  of  avoiding  contracts, 
which  the  law  confers  on  such  as  enter  into  them  during  their  minority, 
that  is,  (by  the  law  of  England,)  within  the  age  of  21  years,  is  a  per- 
sonal(z^  privilege,  the  benefit  of  which  must  be  claimed  by  the  infaat, 
and  which  cannot  be  exercised  for  him  by  any  other  per8on.(2)  The  plea 
of  infancy  ought  not  to  be  pleaded  by  attorney,  but  by  guardian:  for 
an  infant  cannot  appoint  an  attomey.(8)  In  cases  where  the  contract 
declared  on  by  the  plaintiff  has  been  made  with  the  infant  for  necessaries 

suitable  to  his  estate  and  degree,  the  plea  of  infancy  will  not  ope- 
[  '*'129]  rate  as  a  bar  to  the  plaintiff's  *demand ;  for  the  law  permits  an 

infant  to  bind  himself,  either  by  simple  contract  or  single  bill,^i) 
for  necessaries,  (0  [viz.)  necessary  meat,  drink,  apparel,  necessary  phpc, 
proper  instruction,  and  the  like ;  and  an  infant  is  capable(?it)  of  enter- 
ing into  a  contract  not  merely  for  necessaries  for  ready  money,  but 
into  any  reasonable  contract  for  necessaries,  although  he  may  hare 
an  income  allowed  to  him  sufficient  to  supply  him  with  necessaries. 
Hence  it  frequently  becomes  a  question  what  are  necessaries.(4)  In  an 
action  for  goods  sold  and  delivered,(nj  it  appeared  that  the  goods  in 
question  were  a  livery  for  a  servant  of  tne  defendant,  who  was  a  captain 
in  the  army,  and  cockades  for  some  of  the  soldiers  belonging  to  his 
company.  The  defendant  relied  on  his  infancy,  insisting  that  the 
eooas  in  question  were  not  within  the  description  of  necessaries ;  the 
jud^e  left  it  to  the  jury  to  consider  whether  the  livery  was  not  suitable 
to  the  degree,  and  the  cockades  a  necessary  expense  incidental  to  his 
situation ;  and  the  jury  being  of  that  opinion,  found  a  verdict  for  the 
plaintiff.     On  a  motion  for  a  new  trial,  Lord  Kenyon^  C.  J.,  said,  that 

(A)  Per  Tindal,  0.  J.,  deliyerlng  Judgment  in  BayUy  v.  Homan,  3  Bingh.  N.  C.  920. 
(t)  Per  Eyrey  0.  J.,  in  Keant  t.  Boycott,  2  H.  Bl.  615 ;  and  BUmborouyhy  O.  J.,  in  Tbyior 
T.  Croker,  4  Esp.  N.  P.  G.  187. 

(k)  Russell  T.  Les,  1  Ley.  86,  87.  (I)  1  Inst  172,  a. 

(m)  Burghart  ▼.  Ball,  4  M.  ft  VT.  727.  (n)  Bands  v.  Slaney,  8  T.  R.  578. 

(n  Payment  of  money  into  court  will  not  preclude  a  defendant  from  ayailing  himself 
of  ni8  infancy,  because  the  money  may  have  been  paid  into  court  for  necessaries.  Per 
Buller,  J.,  in  Bitcheock  v.  T^fson,  2  Esp.  N.  P.  0.  481,  n.  In  this  country  the  defendut 
may,  under  the  general  issue,  give  infancy  in  evidence.  See  Sttmsbury  t.  JTotIj,  4 
Pall.  130. 

(2)  See  Olwer  v.  HondUr,  13  Mass.  Rep.  237 ;  Smith  y.  Mayo^  9  Id.  62 ;  Buutjf  t. 
Jarrettj  lb.  100  ;  Voorhees  y.  Wait^  3  Green,  343  ;  Bose  y.  Danielj  3  Brey.  438 ;  Bvrlf^ 
y.  Russell,  10  N.  Hamp.  184.  Bzecutors  and  administrators  may  avail  themselves  of  it 
Jeford  v.  Ringold,  6  Ala.  544 ;  Bro%pn  v.  Caldwell^  10  S.  &  R.  114 ;  Worcester  v.  Saton, 
13  Mass.  371 ;  NightmgaU  y.  Withington,  15  Id.  272  ;  Van  Bramer  v.  Cooper,  2  Johss. 
279 ;  ffartness  v.  Thompson,  5  Id.  160.  Tender  made  on  behalf  of  an  infant  by  an  QDCle, 
where  there  is  no  guaiilian,  and  the  fhther  is  dead,  although  the  mother  is  alive,  is  good. 
Brown  v.  Dysmger,  1  Rawle,  408. 

^3)  See  Slw0r  v.  Shelbach,  1  Dall.  165 ;  Moor  v.  JIPBwen,  5  Serg.  k  R.  373. 

(4)  See  Story  on  Contracts,  {  77 ;  Addison  on  Contracts,  24-86 ;  1  Parsons  on  Con- 
tracts, 244 ;  2  Greenl.  on  Evid.  {  366. 
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the  ooekades  oonld  not  be  considered  ss  neoessaries  for  the  defendant, 
and  ought  not  to  have  been  inclnded  in  the  damages ;  but  with  respect 
to  the  uyery,  he  could  not  say  that  it  was  not  necessarr  for  a  person 
in  the  situation  of  defendant  to  hare  a  servant  ;(1)  and  if  it  was  proper 
for  him  to  have  one,  it  was  necessary  that  the  servant  should  have  a 
livery.  The  chief  justice  added,  that,  however  inclined  he  was  in 
general  to  protect  infants  against  improvident  contracts,  yet  he  thought 
this  case  fell  within  the  fair  liability  which  the  law  imposed  on  infants, 
of  being  bound  for  necessaries,  which  was  a  relative  term,  according  to 
their  station  in  life.(2)  The  rule  for  a  new  trial  was  discharged,  the 
plaintiff's  counsel  agreeing  to  strike  out  the  amount  of  the  cockades. 
All  such  articles(o)  as  are  purely  ornamental  are  not  necessary,  and  are 
to  be  rejected,  because  they  cannot  be  requisite  for  any  one,  and  for 
such  matters  an  infant  cannot  be  made  responsible.  But  if  they  are  not 
of  this  description,  then  the  question  arises  whether  they  were  bought 
for  the  necessary  use  of  the  party,  in  order  to  support  himself 
properly  in  the  degree,  state,  *and  station  of  life  in  which  he  [*1803 
moved ;  if  they  were,  for  such  articles  an  infant  may  be  respon- 
sible :  and  it  is  for  the  jury  to  decide  whether  the  articles  are  of  such  a 
description  or  not.  Evidence  is  admissible,  to  show  that  the  infant  was 
already  supplied  with  the  articles  in  question.(p)  Dinners,  confectionary, 
or  fruit,  supplied  to  an  infant,  an  under-graduate  in  the  university,  having 
lodgings  in  the  town,  without  any  explanation  of  the  circumstances 
under  which  they  were  supplied,  were  holden  not  to  be  necessaries.f^^ 
Infancy  is  a  good  defence  to  an  action  on  the  warranty  of  a  horse.(r) 
A  copyhold  estate  devolved  on  the  defendant,(«^  when  he  was  an 
infant  of  six  years  of  age,  whereupon  he  was  admitted,(8)  and  a  fine 
duly  assessed.     Two  years  after  the  defendant  (who  had  continued  in 

(o)  Per  Farke,  B.,  in  Peten  v.  Fleming,  6  M.  4  W.  47,  where  the  plftintiff  recovered  in 
an  action  for  rings,  watch-chains,  &c. 

[p)  Burckhart  y.  Angentein,  1  M.  ft  Bob.  458,  Aldenon^  B. 

r^)  Brooker  t.  Seott,  11  M.  ft  VT.  67. 

[r)  HowleU  ▼.  Bawdl,  4  Gampb.  118. 

(«)  Fvelffn  Y.  Ohieheita-f  3  Burr.  1717.  See  stat.  11  Geo.  lY.  and  1  WUl.  IT.  c.  66, 
8.  6. 


(1)  See  the  opinion  of  ffaughUmf  J.,  2  RoU.  R.  271,  "If  an  infant  is  the  owner  of 
houses,  it  is  necessary  to  haye  them  kept  in  repair,  and  yet  the  contract  to  repair  them 
wiU  not  bind  the  infknt;  for  no  contracts  are  binding  on  in&nts,  except  snch  a»  eoneem 
their  pereon." 

(2)  So  in  Ford  y.  IbtherffUl^  1  Bsp.  N.  P.  0.  212,  Lord  JTmyon,  G.  J.,  said,  that  the 
question  of  necessaries  was  a  relatiye  fkct  to  be  goyemed  by  the  fortune  or  circum* 
stances  of  the  infont,  and  that  proof  of  these  circumstances  lay  on  the  plaintiff.  It  baa 
been  held  that  a  karee  is  not  within  the  denomination  of  necessaries  for  which  an  inftmt 
is  liable.  Rainwater  y.  Durham,  2  Nott  ft  M'G.  624.  An  infant  who  liyes  with,  and  ia 
properly  maintained  by  her  parents,  cannot  bind  herself  for  necessaries,  and  the  pre* 
sumption  is,  that  she  is  properly  maintained  until  the  contrary  be  shown.  Connolly  y. 
BMf  3  M'Gord,  6 ;  S.  P.  Outhrie  y.  Mwrpky,  4  Watts,  80.     See  note  4,  eupra. 

An  infant  may  bind  himself  for  necessaries  if  the  form  of  the  contract  is  such  that  the 
consideration  may  be  inquired  into.  Stone  y.  Denmaon,  13  Pick.  1.  And  is  liable 
although  he  has  given  a  note  for  their  amount,  but  not  on  the  note.  WCriUie  y.  Bow^ 
3  jr.  H.  R.  348. 

(3)  In  the  report  of  this  case  in  Bull.  N.  P.  164,  it  is  stated  that  the  defendant  was 
admitted  on  coining  of  age. 
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possession  from  the  time  of  his  admission)  came  of  age,  an  indelntatus 
(Msumpsit  was  brought  for  the  fine,  which  the  jury  found  to  be  reason- 
able. A  question  was  made  for  the  opinion  of  the  court,  whether  this 
action  would  lie  against  the  defendant,  he  being  a  minor  at  the  time 
of  the  fine  being  assessed.  The  court  were  of  opinion,  that  the  action 
would  well  lie ;  and  YateSy  J.,  said,  that  if  assumpsit  had  been  brought 
against  the  infant  during  his  minority,  he  should  have  thought  it  main- 
tainable; that  an  infant  might  contract  for  necessaries,  d  fortiariy 
therefore,  for  a  fine  which  was  due  on  admission,  without  which,  the 
infant  could  not  have  received  the  rents  and  profits.  But  in  this  (»8e 
it  was  clear  beyond  doubt,  for  the  defendant  had  confirmed  the  contract 
by  his  enjoyment  of  the  estate  two  years  after  he  came  of  age.  In  a 
recent  case,  it  was  holden,  that  an  infant  widow  is  liable  upon  a  con- 
tract by  her,  for  her  deceased  husband's  funeral  expenses,  as  such  a 
contract  may  be  considered  as  made  for  her  personal  benefit;  ^^the 
ground  of  the  decision  in  this  case,  arises  out  of  the  infant's  previoiis 
contract  of  marriage ;  it  will  not  therefore  follow,  that  an  infant  child, 
or  more  distant  relation,  would  be  responsible  upon  a  contract  for  the 
burial  of  his  parent  or  relative.  "(<J 

If  goods,  not  necessaries,  are  aelivered  to  an  infant,  who  after  full 
age 'ratifies  the  contract  by  a  promise  to  pay,  he  is  bound  :(1)  Per  ^oy- 
mondy  C.  J.,  Southerton  v.  WTiitlocky  London  Sittings,  Str.  690.  But 
see  Stone  v.  Wythipollj  Cro.  Eliz.  126,  where  it  was  holden,  that  the 
simple  contract  of  an  infant,  not  being  for  necessaries,  was  merely 
void,  and,  consequently,  that  a  promise  by  his  executor  to  pay  in  con- 
sequence of  forbearance  was  nudum  pactum :  Ana  now  bj 
[  *131  ]  Stat.  9  Geo.  lY.  c.  14,  s.  5,  no  action  shall  be  "^maintamed 
whereby  to  charge  any  person  upon  any  promise  made  after 
full  age  to  pay  any  debt  contracted  during  infancy,  or  upon  any  ratifi- 
oation  after  mil  age  of  any  promise  or  simple  contract,  unless  such 
promise  or  ratification  be  by  some  writing  signed  b^  the  party  to  be 
charged  therewith.  Ashuraty  J.,  speaking^  upon  this  point  of  subse- 
quent promises  b^  infants,  in  Oockshott  v.  iennetty  2  T.  R.  766,  seems 
to  confine  their  operations  to  securities.  ^^  A  security  given  by  an  in- 
fant, which  is  only  voidciblej  may  be  revived  by  a  promise  after  he 
comes  of  age.(2)    In  such  case  he  is  bound  in  equity  and  conscience 

(t)  Per  Aldertofif  B.,  deliTering  the  judgment  of  the  court  in  Choppier.  Cooper ,  13  Lav 
J.  (N.  8.)  Exch.  286. 


(1)  But  an  express  promise  after  an  infant  comes  of  age,  need  not  be  shown  for  neces- 
saries furnished  during  infancy.  €hy  t.  BalloWf  4  Wend.  403.  How  far  acts  of  an  in- 
fant are  Toid  or  voidable.  Fonda  y.  Cauhome^  15  Wend.  631 ;  Ihuiker  t.  Moreland^  10 
Peters,  58.    See  next  note. 

(2)  The  rule  that  a  contract  clearly  beneficial  is  binding  upon  an  in&nt,  that  one 
clearly  prejudicial  is  void,  and  that  such  as  may  be  either  beneficial  or  injurious  sre 
voidable,  has  been  approved  of  in  the  courts  of  several  states.  Vent  v.  Oegoicd,  19  Pick. 
572,  573 ;  Laweon  v.  Lov^oy,  8  Greenl.  405 ;  Fridge  v.  The  State,  uee  of  Kirk,  3  Gill  k 
Johns.  104,  115 ;  KUne  v.  Beebe,  6  Conn.  494,  503;  Wheaton  v.  Eaatj  5  Yerg.  41,  61; 
Longford,  AdmW,  v.  Frey,  FhSr,  8  Humph.  443,  446 ;  MQan  v.  MarehaU,  1 1d.  121,  125. 
In  some  others  it  has  been  objected  to,  as  unsatis&ctory  and  liable  to  exceptions.  Fimda 
v.  Van  Momef  15  Wend.  631, 635.    See  the  principles  discussed  at  Uige  in  Breekiitriil^t 
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to  diBcliarge  the  debt,  though  the  law  could  not  compel  him  to  do  bo  ; 
but  he  may  waive  the  privilege  of  infancy  which  the  law  gives  him  for 
the  purpose  of  Becnring  him  against  the  impositions  of  designing  per- 
sons ;  and  if  he  choose  to  waive  his  privilege  the  subsequent  promise 
will  operate  upon  the  preceding  consideration."  It  is  clear,  that  if  a 
bond  be  given  bv  an  infant  during  his  minority,  for  the  amount  of  a 
simple  contract  debt,  not  for  necessaries,  the  giving  of  the  specialty 
will  so  extinguish  the  simple  contract  debt  as  not  to  leave  a  sufficient 
consideration  for  an  express  promise  after  full  age  to  operate  upon,  and 
consequently  an  assumpsit  upon  the  original  cause  of  action  cannot  be 
maintained.  Tapper  v.  Davenant^  3  Eeb.  798,  and  Bull.  N.  P.*  155. 
See  further  on  this  subject,  WUliarM  v.  Jfoor,  11  M.  &  W.  256.(1) 

Form  of  Replication. — A  replication  in  a  general  form,  that  the 
articles  provided  were  necessaries  suitable  to  the  estate  and  degree  of 
the  defendant,(ii)  without  stating  how,  or  in  what  manner,  they  were 
necessaries,  will  be  sufficent  to  bar  the  plea  of  infancy.  It  is  how- 
ever essentially  necessary,  that  it  should  appear  on  the  face  of  the  re- 
plication, that  they  were  necessaries  for  the  infant  ;{^)  for  where  in 

(ti)  Huggitu  v.  Wuemariy  Garth.  110. 

Heirs  T.  Ormthy^  1  J.  J.  Marsh.  236  j  Cheshire  Y.  Barrett,  4  M^Gord,  241 ;  Letter  y.  Fraxer, 
Riley's  Chancery,  T6,  86. 

*' Notwithstanding  the  respectability  of  the  opinions  which  have  given  support  to  this 
role,  the  mle  seems  to  be  neither  sound  nor  practical.  It  does  not  suggest  the  most  im- 
portant distinction  in  the  whole  subject,  that  between  the  conveyance  of  an  interest  and 
the  appointment  of  an  attorney,  the  provision  that  all  contracts  clearly  prejudicial  are 
void,  if  on  the  one  hand  it  be  interpreted  of  the  secarity  only,  would  render  void,  bonds, 
recognizances,  negotiable  notes,  (which,  indeed,  one  court  was  led  by  a  reliance  on  this 
rule  to  pronounee  void,  in  IP  Minn  v.  Riehmondsj  6  Yerg.  9,  19,)  the  contract  of  a  surety, 
(as  the  same  court  held  in  Wheaton  v.  East,  6  Id.  41,  61,)  and  many  other  obligations, 
aU  of  which,  undoubtedly,  are  voidable  and  not  void.  And  if,  on  the  other  hand,  it  be 
construed  with  reference  to  the  whole  transaction,  and  the  inducements  which  have  led 
the  infant  to  contract,  it  can  have  no  practical  application  at  all,  for  all  contracts  may 
be  beneficial ;  and  in  some  cases,  as  where  an  infant  gives  a  bond,  or  bond  and  warrant, 
for  necessaries  which  he  cannot  procure  on  any  other  terms,  acts  clearly  voidable  or  void 
would  require  upon  this  view^to  be  held  binding.  The  rule  quoted  in*7Sieker  et  al.  v. 
Moreland,  from  Peters,  apparently  embodies  the  true  principle ;  and  is  accordingly  pre- 
ferred in  PkHUppe  et  ttz.  v.  Oreenj  3  Marsh.  7,  9.  It  would  be  sufficient,  if  properly  un- 
derstood ;  but  it  does  not  teach  its  own  application. 

"The  numerous  decisions  which  have  been  had  in  this  country,  justify  the  settlement 
of  the  following  definite  rule,  as  one  that  is  subject  to  no  exceptions :  The  only  contract 
binding  on  an  infant,  is  the  implied  contract  for  necessaries :  the  only  act  which  he  is 
under  a  legal  incapacity  to  perform,  is  the  appointment  of  an  attorney ;  all  other  acts 
and  contracts,  executed  or  executory,  are  voidable  or  confirmable  by  him  at  his  election." 
1  Amer.  Lead.  Gas.  251,  2nd  ed.,  note  to  Tucker  v.  Moreland. 

(1)  In  New  York,  an  explicit  acknowledgment  of  a  debt  contracted  by  an  infant,  will 
support  a  recovery.  OoodeeU  v.  Meyers,  3  Wend.  479.  But  in  Massachusetts,  an  ac- 
knowledgment is  not  enough ;  there  must  be  an  express  promise.  Smiih  v.  Mayo,  9  Mass. 
64 ;  Thompson  v.  Lay,  4  Pick.  49.  It  must  be  made  voluntarily,  with  a  knowledge  that 
the  party  is  not  liable  in  law,  and  not  under  the  fear  of  an  arrest  Ibrd  v.  Phillipps,  1 
Pick.  203 ;  Curtin  v.  PalUm,  1 1  S.  A  R.  306.  Kor  after  action  brought  Ford  v.  Philips, 
The  giving  a  note  does  not  prevent  such  suit  if  for  necessaries.  MOriUis  v.  £[ow,  3 
N.  H.  R.  348. 

(2)  Necessaries  for  an  infant's  wife  are  necessaries  for  him ;  but  if  provided  in  order 
for  the  marriage,  he  is  not  chargeable,  though  she  uses  them,  ^mer  v.  Trisby,  per 
Pratt,  C.  J.,  London  Sittings,  E.  5  G.  I.  Str.  168.  If  an  infant  contract  for  the  nursing 
of  his  lawKil  child,  this  contract  is  good,  and  shall  not  be  avoided  by  infiemcy,  no  more 
than  if  he  had  contracted  for  his  own  aliment  or  erudition.    BacoUi  Max.  18. 
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assumpsit  against  an  executor  for  a  farrier's  bill,  the  defendant  pleaded 
that  the  testator  was  an  infant,(a;)  the  plaintiff  replied,  that  the  demand 
was  looking  after  the  infant's  horses,  and  that  the  work  was  necessaiy 
ftyr  the  Ju>r$e$y  on  demurrer,  the  court  held  that  the  replication  was  bad; 
that  it  should  have  been  a  general  replication,  that  the  demand  was  for 
necessaries  for  the  infant,  and  the  rest  should  hare  been  left  to  evi- 
dence, where  the  circumstances  of  the  defendant's  health  and  fortune 
would  be  considered :  and  the  court  added,  that  in  this  case,  though  the 
work  might  be  necessary  for  the  horses,  yet  it  did  not  appear  that  the 

horses  were  necessary  for  the  infant.^1) 
[  *132  ]       *A  party  may,  after  he  attains  his  age  of  21  years,  ratify 
and  so  make  himself  liable  on  contracts  made  during  infancy ; 
and  this  n.ay  be  done  on  a  contract  arising  on  an  account  lu^Y^ 
well  as  on  any  other  contract. 

On  a  replication  to  this  effect,  vis.  that  the  defendant,  after  he  came 
of  age,  confirmed  the  promise,  if  the  defendant  rejoins  that  he  did  not, 
after  he  came  of  age,  confirm  the  promise,  it  is  sufficient  for  the  plaintiff 
to  prove  the  promise,  and  the  defendant  must  prove  infancy  if  he 
means  to  take  advantage  of  it,  because  it  will  be  presumed,  that  a  per- 
son who  contracts  is  of  a  proper  age  to  contract,  until  the  contrary  be 
shown,  (z)  A  replication  of  a  new  promise,  after  the  defendant  came 
of  age,  must  be  supported  by  evidence  of  an  express  promise ;  payment 
of  part  of  the  plamtiff 's  demand  is  not  in  this  case  tantamount  to  evi- 
dence of  a  new  promise  to  pay  the  remainder,  as  it  is  to  take  a  case 
out  of  the  statute  of  limitations.  Per  Kenyan^  C.  J.,  in  Thrupp  v. 
Fielder,  2  Esp.  N.  P.  C.  62^.  The  promise  also  must  be  voluntary, 
and  not  extorted  from  the  party  under  the  terror  of  an  arrest.  P^ 
Lord  AlvafUeyj  C.  J.,  Sarmer  v.  Killing,  6  Esp.  N.  P.  C.  102.(2)  And 
now  by  stat.  9  Geo.  lY.  c.  14,  s.  5,  (Lord  Tenterden's  act,)  the  pro- 
mise or  ratification  must  be  made  by  some  writing  signed  by  the  party 
to  be  charged  therewith.     See  ante,  p.  180.(3) 

Contracts  entered  into  by  infants  for  the  maintenance  of  their  trade 
are  not  binding  on  them.  This  rule  has  been  established  for  the  pro> 
tection  of  infants  against  improvident  acts,  and  that  they  may  not  incur 
losses  by  trading.(4)    Assumpsit  for  goods  sold  :(a)  plea  infancy;  repli- 

{z)  OUw«$  Y,  Brooke^  Str.  1101 ;  5.  (7.  by  the  name  of  Brook*  v.  Crowie,  Andr.  277. 
(y)  WaUanu  y.  Moor^  11  M.  &  W.  266. 

(z)  Borthwuk  T.  Ca/mUken^  1  T.  R.  649,  recog.  in  HariUiy  v.  WharUm,  3  P.  &  D.  529; 
11  A.  ^  E.  934. 

(a)  WMttmffham  y.  ffOl,  Gro.  Jac.  494. 

(1)  But  an  action  of  deceit  will  lie  against  an  infant  on  a  warranty  of  a  horse.  Wood 
y.  Vanee,  1  Nott  &  M'G.  97. 

(2)  See  Ford  y.  PhiU^s^  I  Pick.  202 ;  Baimaby  v.  Bamahy^  lb.  221  j  Thompwn  y.  Ltaj^ 
4  Id.  18 ;  ChodteU  y.  Myert,  3  Wend.  479. 

(3)  Where  in&ncj  is  giyen  in  eyidence  under  the  general  issue,  it  is  competent  to  the 
plaintiff  to  answer  it  by  proof  of  any  matter  which  might  haye  been  put  on  the  record 
and  pleaded  by  way  of  reply  to  the  plea  of  in&ncy. 

(4)  But  if  goods  are  sold  to  an  infant  on  credit,  and  he  ayoids  payment  on  the  groood 
of  infancy,  the  yendor  may  reclaim  the  goods  as  if  the  property  had  neyer  passed  from 
him.  Badger  y.  Phinney^  16  Mass.  Rep.  359.  And  where  an  infant  sells  goods,  and  af- 
terwards disafiSrms  the  contract,  he  must  restore  the  consideration.    Koffr,  Stafford^  7 
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cation,  that  tKe  defendant  bought  the  goods  pro  neoe39ario  vietu  et  ap- 
paratu  et  ad  mantUentionem  famHue  suce;  rejoinder,  that  the  defendant 
Kept  a  mercer's  shop,  and  bought  the  goods  in  question  to  sell  asain. 
On  demurrer,  the  court  were  of  opinion,  that  this  buying  by  the  infant, 
though  for  the  maintenance  of  his  trade,  by  which  he  gained 
his  hying,  should  not  bind  him.(l)  *So  where  the  plaintiff  [  *183  ] 
declared  against  the  defendants  being  merchant8(()  according 
to  the  custom  of  mwchants,  upon  a  bill  of  exchange  drawn  by  the  de* 
fendants;  one  of  the  defendant8(2)  pleaded  infancy.  On  demurrer, 
the  plea  was  holden  good,  for  the  infant  was  a  trader,  and  the  bill  was 
drawn  in  the  course  of  trade,  and  not  for  any  necessaries.  It  has 
been  holden,  that  an  infant  cannot  bind  himself  eyen  for  necessaries  by 
his  acceptance  of  a  bill  of  ex6hange.((?XS)     So  if  an  infant  is  liying  un* 

SWUUam  y.  W.  H,  and  B.  ffarrison,  Garth.  160. 
WaUanuim  y.  WaOt,  1  Gampb.  662. 

Cowen,  179.  Bat  see  the  decision  of  the  Goart  of  Errors  in  this  case,  9  Gowen,  627.  So 
where  an  infant  pays  money  or  does  work  upon  a  contract,  which  he  has  disaffirmed,  he 
cannot  afterwards  get  back  the  money  or  recover  compensation  for  his  work.  WCoy  y. 
Huffman^  8  Gowen,  84.  So  where  he  purchased  a  yoke  of  oxen  and  gare  his  negotiable 
note,  and  after  coming  of  age  converted  them  to  his  own  nse  and  received  their  avails, 
he  is  liable  on  the  note.  Lawson  v.  Lovefotfj  8  Greenl.  405  ;  Deawn  v.  Boyd,  1  Dana,  45. 
Or  declared  his  intention  to  pay,  and  authorized  an  agent  to  do  so,  although  the  agent 
had  done  nothing.  Orvit  v.  KMtallf  3  N.  Hamp.  R.  314.  But  the  bare  retention  of  the 
consideration,  or  the  mere  acknowledgment  that  he  made  the  note,  or  submitting  to  ar- 
bitration, the  question  of  his  liability  on  it,  is  not  enough.  Bmham  v.  Bishop,  9  Gonn. 
830. 

(1)  So  in  WhywaU  v.  Chammon,  Str.  1083,  it  was  ruled  by  Lee,  G.  J.,  that  tobacco 
sent  to  the  defendant,  who  had  set  up  a  shop  in  the  country,  could  not  be  recovered  for 
as  necessaries,  the  defendant  appearing  to  be  an  infant ;  for  the  law  would  not  suffer  him 
to  trade,  which  might  be  his  undoing.  So  where  in  an  action  for  work  and  labor,  to 
which  the  defendant  pleaded  infancy,  {Dilk  v.  Kdghley,  2  Bsp.  N.  P.  G.  480,)  it  appeared 
that  the  plaintiff  was  a  writing  painter,  and  the  defendant  a  painter  ana  glazier,  and 
the  work  done  by  the  plaintiff  was  painting  and  gilding  letters  for  the  defendant's  custo- 
mers ;  Lord  Kenyon,  G.  J.,  said,  the  law  would  not  aUow  an  infant  to  trade,  therefore  an 
action  could  not  be  maintained  against  him  for  work  done  in  the  course  of  it.  I  am  not 
aware  of  any  decision  at  variance  with  the  preceding,  except  an  anonymous  case  in 
Buller's  Nisi  Prius,  154,  where  it  is  stated  that  Mr.  Baron  Clarke,  in  an  action  before 
him,  where  the  defendant  gave  his  non-age  in  evidence,  it  appearing  he  had  been  set  up 
in  a  &rm,  and  bought  the  sheep  of  the  plaintiff  in  the  way  of  farming,  directed  the  jury 
to  give  a  verdict  for  the  plaintiff,  and  said  he  thought  the  law  ought  not  to  put  it  into 
the  power  of  infants  to  impose  upon  the  rest  of  the  world. 

(2)  Where  an  action  is  brought  against  partners,  and  one  of  them  pleads  infancy,  the 
plaintiff  ought  not  to  enter  a  nolle  prosequi  as  to  the  infant,  and  proceed  against  the 
others,  for  if  he  does,  he  will  be  nonsuited.  But  see  Woodward  v.  NeiwhaU,  1  Pick.  500, 
where  the  Supreme  Gourt  of  Massachusetts  decided  that  a  plaintiff  under  similar  cir- 
cumstances might  enter  a  noUe  prosequi  as  to  the  infant,  and  proceed  against  the  others. 
And  this  was  allowed  also  in  Hartness  v.  Thompson,  5  Johns.  Rep.  160.  See  Walmsley  v. 
JAndeaberyer,  2  Rand.  478,  where  the  Gourt  of  Appeals  of  Virginia,  held  that  the  action 
could  not  be  maintained  against  the  adult  partner  alone.  And  see  Cole  v.  Fennel,  lb. 
174  ',  Contra,  Connolly  Y.  Bull,  3  M'Gord,  6.  The  proper  method  in  this  case  is  to  discon- 
tinue the  first  action,  and  proceed  de  novo  against  the  other  partners.  Jaffray  v.  FavT" 
bain  and  others,  5  Esp.  N.  P.  G.  47.  Per  Lord  Mlenborouyh,  G.  J.,  recognizing  Chandler  v. 
Parkes,  3  Esp.  N.  P.  G.  76,  per  Kenyon,  G.  J.,  S.  P.  See  notes  to  Salmon  v.  Smith,  1 
Saund.  Rep.  206. 

(3)  But  where  the  infant  had  indorsed  a  promissory  note  given  to  him  for  wages,  and 
passed  it  to  the  plaintiff|  lor  a  valuable  consideration,  he  knowing  the  indorser  to  be 
a  minor,  and  afterwards,  the  father  of  the  minor  received  the  amount  of  the  note 
from  the  maker,  it  was  held  that  the  plaintiff  was  entitled  to  recover  the  amount, 
NightingaU  y.  WhiUui^on,  15  Mass.  Rep.  272 ;  Byles  on  Bills,  46, 47,  3d  Am.  ed. 
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der  the  roof  of  his  parent,  who  provides  every  thing  which  in  his  judg* 
ment  appears  to  be  proper,  the  infant  cannot  bind  himself  to  a  stranger, 
even  for  such  articles  as  might  under  other  circumstances  be  deemed 
neceBsarie8.((2)(l)  And  in  one  ca8e,(^)  where  an  infant  during  his  resi- 
dence at  a  coffee-house  contracted  a  debt  with  a  tailor  for  wearing  ap- 
parel. Lord  Kenyan  expressed  an  opinion  that  it  was  the  duty  of  the 
tradesman  to  inquire  into  the  situation  of  the  infant,  and  to  learn  from 
the  parent  whether  the  infant  was  in  want  of  the  articles  ordered,  or 
not;  and  unless  the  tradesman  could  show  that  he  had  made  such 
inquiry,  he  was  not  entitled  to  recover.  But  although  it  is  prudent  in 
a  tradesman  to  make  such  an  inquiry,  he  is  not  bound  to  make  it  by 
any  inflexible  rule  of  law,(/)  nor  is  it  a  condition  precedent  to  his  right 
to  recover ;  and  the  party  who  orders  the  goods  may  give  such  an  ap- 
pearance to  things  as  to  render  inquiry  unnecessary  :(jr)tha8, 
[  *184  ]  where  an  infant  £rove  to  the  plaintiff's  ^shop  accompanied  by 
her  mother,  who  waited  in  the  carriage  while  the  daughter  pur- 
chased some  goods,  some  of  which  she  took  home  in  the  carriage,  and  others 
were  delivered  at  the  hotel  where  the  mother  and  daughter  resided ;  it  was 
holden,^A)  that  the  jury  mieht  fairly  infer  that  the  whole  had  come  under 
the  motner's  inspection,  and  that  it  was  not  necessary  that  the  shopman 
should  ask  the  mother  whether  she  sanctioned  by  her  words  what  she  sano- 
tioned  by  her  conduct.  In  an  action  for  goods  sold  to  an  infant,  the  issue 
being  necessaries,  if  any  part  of  the  articles  proved  to  have  been  fur- 
nished to  the  defendant,  may  fall  within  the  description  of  necessaries, 
the  evidence  ought  to  be  left  to  the  jury.(tV2)  Infancy  is  a  good  bar  to 
an  action  for  money  lent,  although  the  intant  has  expended  the  money 
in  the  purchase  of  necessaries.  In  debt  upon  a  single  bill,  the  defen- 
dant pleaded  his  infancy  ;{k)  plaintiff  replied  that  it  was  for  necessaries, 
viz,  part  for  clothes  and  part  money  lent  for  necessary  support  at  the 
university.  Rejoinder,  that  the  money  was  lent  defenaant  to  spend  at 
pleasure,  traversing  that  it  was  lent  for  necessaries,  and  issue  thereupon 
was  found  for  plaintiff,  who  had  judgment  in  G.  B.,  which  was  reversed 
on  error  in  B.  R. ;  and  Parker^  C.  J .,  said,  that  an  infant  might  buy 
necessaries,  but  he  could  not  borrow  money  to  buy,  for  he  might  mis- 
apply the  money,  and  therefore  the  law  would  not  trust  him  but  at  the 
peril  of  the  lender,  who  must  lay  it  out  for  him,  or  see  it  laid  out,  and 
then  it  was  his  providing,  and  his  laying  out  so  much  money 
[  ^185  ]  in  necessaries  for  him.(3)    If  the  action  against  an  '^'infant 

(d)  Per  Oouldj  J.,  Bainhridge  y,  Fickeringy  2  Bl.  R.  1325 ;  per  Bailey^  J.,  Borruualer, 
OreviUf  Somerset  Sum.  Ass.  1810.  MS. ;  DeaU  r.  Leave,  G.  B.  London  Sittings  after  H.  T. 
16 O.  III.  Sir/.  Mansfield,  0.  J.,  S.  P.  MS. 

{e\  Ford  v.  Fothergill,  Peake's  N.  P.  0.  229  j  I  Esp.  N.  P.  C.  211,  S,  C, 

if)  Bray  thaw  v.  £aton,  5  Bingh.  N.  C.  231. 
g)  Per  Tindal,  0.  J.,  in  Dalton  v.  Oib,  5  Bingh.  N.  C.  199. 
A)  VaUon  v.  Gib,  6  Bingh.  N.  C.  199. 
t)  Maddoz  y.  MUUr,  1  M.  &  S.  738.  (k)  EarU  v.  PeaU,  Salk.  386. 

(1)  8.  P.  Guthrie  v.  Murphy,  4  Watts,  80. 

(2)  See  BeeUr  v.  Young,  1  Bibb,  619. 

(3)  In  Darby  y.  Boucher,  Salk.  279,  a  question  was  made,  whether,  in  the  case  of 
money  lent  to  an  Infant,  who  employs  it  in  paying  for  necessaries,  the  infant  was  liable, 
and  Jlolt,  G.  J.,  was  of  opinion  that  he  was  not ;  for  it  was  upon  the  lending  that  the 
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be  grounded  on  a  contract,  the  plaintiff  cannot  convert  it  into  a  tort, 
80  as  to  charge  the  infant.(l)  "  If  one  deliver  goods  to  an  infant, 
on  a  contract,(Q  knowing  him  to  be  an  infant,  the  infant  shall  not  be 
charged  for  them  in  trover  and  conversion ;  for  the  law  will  not  permit 
a  plaintiff,  hj  changing  the  form  of  action,  to  vary  the  liability  of  the 
infant."  B^ence,  whatever  be  the  form  of  the  action  which  is  com- 
menced, if  the  act  done  by  the  infant  is  the  foundation  of  an  assumpsit, 
the  plea  of  infancy  will  be  a  good  bar :  as  where  an  infant  hired  a  mare 
of  the  plaintiff  to  go  a  journey,  in  the  course  of  which  the  mare  was 
8train6a.(7»)(2)  The  plaintiff  having  declared  asainst  the  infant  for 
this  injury  in  tort,  he  pleaded  infancy,  which  on  demurrer  was  holden 
a  good  plea ;  and  Lord  Kenyon^  C.  J.,  said,  that  if  it  were  in  the  power 
of  a  plaintiff  to  convert  that  wMch  arises  out  of  a  contract  into  a  tort, 
there  would  be  an  end  of  that  protection  which  the  law  affords  to  infants. 
Lord  Manafieldj  indeed,  frequently  said,  that  this  protection  was  to  be 
used  as  a  shield,  and  not  as  a  sword ;  therefore,  if  an  infant  commit 
slander,  God  forbid  that  he  should  not  be  answerable  for  it  in  a  court  of 
justice.  But  where  an  infant  has  made  an  improvident  contract  with  a 
person,  who  has  been  wicked  enough  to  contract  with  him,  such  person 
cannot  resort  to  a  court  of  law  to  enforce  such  contract;  and  the  words 
"wrongfully,  injuriously,  and  maliciously,"  introduced  into  the  declara- 
tion, cannot  vary  this  case.(3)    A  single  bill  given,(n)  by  an  infant  for 


i 


I)  1  Sid.  129,  Manby  y.  Scott.  (m)  Jennings  ▼.  Rundall^  8  T.  R.  335. 

n)  RusseU  T.  Lee,  1  Lev.  86,  87. 


contract  must  ariae,  and  after  that  time  there  could  not  be  anj  contract  raised  to  bind 
the  infant,  because  after  that  he  might  waste  the  money ;  and  the  infant's  applying  it 
afterwards  for  necessaries  would  not  by  matter  ex  pott  faeto  entitle  the  plaintiff  to  an 
action;  for,  as  was  observed  by  the  court  in  £arle  y.  Feale^  10  Mod.  67,  the  law  does  not 
recognize  any  contracts  except  such  as  are  good  or  bad  at  the  time  when  they  were 
made,  and  their  nature  cannot  be  altered  by  any  subsequent  contingency.  So  in  Fro^ 
bart  y.  Knouthj  2  Esp.  N.  P.  C.  472,  n.,  where  to  an  action  for  money  lent,  the  defence 
was  infancy ;  BidUr,  J.,  would  not  permit  the  plaintiff  to  give  in  evidence  that  the  money 
lent  was  laid  out  in  the  purchase  of  necessaries.  But  it  is  otherwise  in  equity ;  for  if 
one  lends  money  to  an  infant  to  pay  a  debt  for  necessaries,  and  in  consequence  thereof 
the  infant  does  pay  the  debt,  in  equity  the  infant  is  liable,  for  there  the  lender  of  the 
money  stands  in  the  place  of  the  person  paid,  viz,  the  creditor  for  necessaries,  and  shall 
recover  in  equity  as  the  other  should  have  done  at  law.  Per  Cur.  Marlotv  v.  Pi^field,  1 
P.  Wms.  558.  The  same  rule  of  equity  holds  with  respect  to  money  lent  to  a  feme 
covert,  and  afterwards  applied  to  her  use  for  necessaries.  See  pott^  tit  *'  Baron  and 
Feme,"  s.  4. 

(1)  Wherever  the  substantive  cause  of  action  against  an  infant  is  contract,  as  well  as 
where  it  is  stated  as  inducement  to  a  supposed  tort,  as  when  it  is  not,  infancy  is  a  bar. 
WiU  V.  WeUh^  6  Watts,  1.  An  infant  who  hires  a  horse  to  go  to  one  place  but  goes  to 
another,  and  kills  the  animal  by  severe  usage,  is  not  liable  on  the  contract  of  hiring. 
Penrose  v.  Curren,  3  Rawle,  351.  Detinue  lies  against  him  for  goods  delivered  on  special 
contract  for  a  specific  purpose,  after  the  contract  is  avoided.  So  also  assumpsit  for 
money  embezzled.   lb. 

(2)  See  Sehenek  v.  Strong^  1  South.  87 ;  Homer  v.  Thoining^  3  Pick.  492. 

(3)  As  in  the  cases  of  contract  where  the  law  has  protected  the  infant  against  his^ 
liability,  he  cannot  be  prejudiced  by  the  form  of  action  in  which  he  is  sued ;  so  in  cases 
ex  delictOj  where  he  is  responsible,  he  cannot  derive  any  advantage  fh>m  it.  In  Br%3- 
tow  V.  Eattman^  1  Esp.  N.  P.  C.  172,  Kent/on,  C.  J.,  was  of  opinion,  that  money  had  and 
received,  would  lie  against  the  defendant,  to  recover  money  which  he  had  embezzled, 
notwithstanding  the  infancy  of  the  defendant,  on  the  ground  that  infants  were  liable  to 
actions  ez  delicto j  though  not  ez  contractu;  and  though  the  action  for  money  had  and 
received  was  in  form  an  action^ez  contractu^  yet  in  this  case  it  was  in  substance  an  action 
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der  the  roof  of  his  parent,  who  provides  every  tb^  double 

ment  appears  to  he  proper,  the  infant  cannot  bii^  ^    I  Acceaaar 

even  for  such  articles  as  might  under  other  /J^^-g^   I  ^^g  wi 

necessaries. (d)(1)    And  in  one  case,(«)  whe|5^|: ^%  *8^^  ^ 

dence  at  a  cofiFee-house  contracted  a  aebt;  It  ^  a  ^^*Xkt  not 

,  ^     ,  ^ y i^L^AfW  B  imonat- 

t  may  be 

infant  is 

the  infirnt 

•ie  purpose 

are  allowed 

any  inflexible  rule  of  law,(/)  rii(ff(  ''  :  i  if  ?  /  ▼oid.(3)    An 

to  recover ;  and  the  party  ^^ </5.|  ^;  '  ?  »  ^-WW 

pearance  to  things  Ji^^iii 
[  *184  ]  where  an  infant  ^  ■iUij  '  '^^^  ^^o  OauH,  p.  140. 

her  mother,  who  •;;  fh  f  ^sit  the  defendant  may  plead 

chased  some  goods,  some '  r^tf  d.yment  before  action  brouffht  (6) 

were  delivered  at  the  he,  i//^  *         t        *  o    'w 

holden,(A)  that  the  ju'  //  ^  „^  f  ^  y^'^'  ^^'  ^  r  j^ 

the  motheVs  inspect  /  ..^ur^,l  T.  B.40.  SeeaUo/n^W«.  v.i,e«^ 

should  askthemot?^'  *  W.  256.  (r)  ^aundwwn  V.  aforr,  1  H.  Bl.  75. 

tioned  by  her  cop  •'^-  ^^^• 

being  necessari'* 


niflVi  All  f  n  th«  *  ^'^  ^*^  ^^^  brought  for  the  property  embezzled,  infancy  woold  not 

mshea  to  tne      ^^ .  ^^^  as  the  object  of  the  action  for  money  had  a^d  receiv  J  wwtibe 
the  evidence     ^/the  Bame  mle  of  law  ought  to  apply,  and  therefore  that  infancy  oufflit 

an  action  i'  Q.     ^ 

in  thfi  nur  -  iS^  ^-  ^^*"^'  ^  ^^^^^  ^^^^ 

J    *"«  P^  .j^jfi^  V.  /(wAtfw,  12  S.  A  R.  403;  Cwiim,  v.  Pa/ton,  U  S.  &  R.  305  :  Jf«r«« 

dant  pie  ^-Ifts*.  Rep.  140  j  JoxikMon  v.  J%o,  11  MasB.  Rep.  147.     WkitMy  v.  ZHildLU 

vi2.  pa'  >i-467. 

nnivp   'r!TfienneU  v.  i>at;if,  6  Cow.  393. 

1  ^^Benham  v.  ^wAcj?,  9  Oow.  330. 

^         ^^/.^jeA  of  payment  may  admit  the  contract,  but  not  the  amount  of  damages  whicli 
WP      />^^  proved,  if  the  suit  is  for  damages  for  a  breach.     Roop  y.  Brubaeker^  1  'Rawle, 
0'      ^  f  Iftintiff  may  show  that  a  particular  claim  was  withdrawn,  or  not  inclnded  in  tke 
j^jft  and  judgment,  but  if  it  might  have  been  included,  the  presumption  is  that  it 
i*    ^^^^^  ^'  ^^^^*  ^  Watts,  373.    Payment  in  bills  of  a  bank  then  actually  insolrent 
^satisfaction,  although  neither  party  knew  it  had  stopped  payment.    Ontario  Btmk  ? 
''Lklbody,  13  Wend.  101  j  A  (7.  11  Wend.  9;  Bayaird  v.  Skunk,  1  Watts  ft  Serg.  92. 
iloti^  ^  check  on  a  bank,  although  the  drawer  had  funds,  if  the  holder  is  guiltr  of 
^Q  negligence.     Cromwell  v.  Lovett^  I  Hall.  56.    Nor  is  counterfeit  money.    Kern  t. 
fhomptim^  4  QiU  k  J.  463.    An  obligation  to  pay  in  notes  of  a  specific  bank  requires 
that  the  payment  should  be  in  the  very  notes  or  their  mmerieal  yalue.     JEdwartk  t. 
jforriSf  1  Ohio,  241.    Payment  after  suit  cannot  be  given  in  evidence  under  the  geneni 
issue  as  a  bar,  but  it  may  to  reduce  the  damages.    P,  Bank  v.  Braekett,  4  N.  H.  B.  557. 
A  receipt  in  full  is  not  conclusive  evidence  of  payment.    Such  circumstances  as  would 
set  aside  a  contract  in  equity,  avoids  a  receipt  at  law.  Fidkr  v.  CriUendm,  9  Conn.  401. 
When  collateral  security  is  received  for  a  debt,  and  an  amount  collected  sufficient  to 
pay  the  debt,  it  is  ip90  faeto  paid.    Hunt  v.  Ntven,  16  Pick.  600.    Payment  to  one  fiM 
c<mpo9  under  guardianship  is  void.    Leonard  v.  Leonard,  14  Pick.  280. 

(6)  Part  paymenU  to  plaintiff,  although  not  pleaded,  may  be  given  in  evidence  in 
reducUon  of  damans.  But  this  ground  of  defence,  vis.,  payment  before  an  action 
brought,  may  be,  and  generally  is,  given  in  evidence  under  the  general  issue.  PavmmL 
however,  after  action  brought,  must  be  introduced  by  plea.  Vide  Bank  t  Bra^ 
4  N.  H.  R.  577.  But,  in  a  case  where  defendant  had  paid  debt  and  costs  after  ac^e 
brought,  and  taken  a  receipt,  and  then  pleaded  the  general  issue,  the  judge  woiSd  ^^ 
the  plamtiff  to  take  nominal  damages  only.  wuuia  auow 
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^kt  have  been  given  in  evidence  nnder  tte  general  issne, 
^er  the  new  rules  (H.  T.  4  Will.  IV.,)  be  specially 


k  ^ 


'ct.,(f)  payment  shall  not,  in  any  case,  be  allowed 
'0'     ^  -)  reauction  of  damages  or  debt,  but  shall  be 

^^  plaintiff  (in  order  to  avoid  the  expense  of 


% 


£  ^  ^p^^^^y  •  ^  given  credit  in  the  particulars  of  his 

^^^^a,  ^'"^^^-^  "®^^  admitted  to  have  been  paid  to  the 


^  ^^'^fe^>-^^^^  defendant  to  plead  the  payment  of 

%  ^^  ^^^^^S^^^    ^'^^  *PP'y  *^  ^^®®  where  the  plaintiff, 

%.^^^^^^^^o^f!%j7^  vjmand,  states  that  he  seeks  to  recover 

'  "w-^^^^^^-^  ''^8  credit  for  any  particular  sum. 

^^«^^^^^  "^  generally  (a:)  to  all  the  counts  of  a  declara- 

^   ^'  \^^^^^  ontains  an  allegation  that  the  payment  was  made 

y^^i^'^  •'^*'^^^  accrued,  it  is  immaterial,  that  the  day  actually 

^',^  "/ore  the  cause  of  action  accrued. 

^  P^^^^tiff  gives  credit  in  his  particulars  of  demand  for  pay- 

y  ^nether  made  before  or  after  action  brought,  and  goes  only  for 

'i    1?^  A  ^  ^^^^      payment  is  to  be  taken  as  pleaded  to  such  balance ; 

,d  if  *  ^  ^^f^ndant  proves  payments  to  that  amount,  independently  of 

g  BUBflB  credited  in  the  particulars,  he  is  entitled(y)  to  a  verdict. 

^erej^^ry  an  action  in  debt  for  lOZ.  18«.,  balance  of  a  debt  of  100?., 

0  plaintiff  averred,  that,  although  89Z.  2s.  had  been  paid,  yet  that  he 

^^  not  been  paid  the  sum  of  lOZ.  18«.,  and  the  defendant 

'l^u^ded  f^unqtuim  indebitattiSy  it  was  *holden  that  the  plain-  [  *187  ] 

\g  in  order  to  recover  must  prove  a  debt  exceeding  the  sum 

^f  891. 2t.il) 

'Where  a  defendant  pleads(aj  payment  of  a  sum,  he  may,  upon  affida- 
'|,  (;]iat  the  plaintiff  cannot  saiely  go  to  trial  without  the  particulars  of 
fliB  pAj™^°^  ^^  compelled  to  furnish  them. 

J^  person  who  is  indebted  to  another  on  several  accounts,  may,  at  the 
ftrn^  ofpaymenty  apply  the  money  to  whichever  account  he  thinks  pro- 
t>er ;  ^^^  "^  election  so  to  do  may  be  either  expressed,  or  may  be  in- 
^rred  from  the  circumstances  of  the  transaction ;(()  but  if  the  party 
paying  ^^^^  ^^^  make  such  election,  the  receiver  may  apply  it  as  he 
pleases  ;(<?)(!)  and  the  better  opinion  seems  to  be,  that  the  application 
ntay  be  made  by  the  receiver  at  any  time.{d) 

(t)  4  Bing.  N.  G.  816 ;  3  N.  &  P.  380  ;  8  A.  &  E.  280 ;  4  M.  &  W.  4. 

(n)  R.  G.  T.  T.  1  Vict,  ubi  mtp.  See  Morru  v.  JonUy  1  Q.  ft  D.  13  ;  1  Q.  B.  397,  400, 
and  403;  Otem  ▼.  Smithiet,  1  Q.  B.  796;  1  G.  &  D.  395. 

ix)  BeetiUy  v.  Volley ^  6  Bingh.  N.  0.  37.  (y)  Eattunck  v.  Barman^  6  M.  ft  W.  13. 

(»)  Prke  V.  Rus,  11  M,  ft  W.  677.  (a)  Ireland  v.  Thompton,  4  Bingh.  N.  C.  716. 

(6)  Newmarch  y.  Clay^  14  East,  239,  agreed  per  Cur.  Petere  v.  Anderton^  5  Taant.  596 ; 
Shaw  V.  Picton,  4  B.  ft  0.  716. 

(e)  Bowea  ▼.  Lucae^  B.  R.  M.  11  Geo.  IT.  Andr.  56;  Ooddard  y.  (7ox,  Str.  1194.  See 
2  Vem.  607,  S.  P.,  per  Lord  Cowp,  Ch.,  and  Petere  y.  Andereon^  6  Taunt.  596 ;  H<M  y. 
Wood  and  Wife^  before  Lord  Man^/ield^  C.  J.,  Middlesex  Sittings,  Hil.  1785;  S.  P.,  14 
Seuit.  243,  n. 

(d)  Mills  y.  Povkei,  5  Bingh.  N.  0.  455.    See  also  Decaytut  y.  HobU,  I  Heriyale, 

606,  7. 

(1)  The  defendant  owed  money  on  two  bonds,  and  paid  money  on  account,  but  gave 
VOL.  L — 11 
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A  creditor  reoeiving  monej,  without  any  specific  appropriation  by  the 
debtor,  will  be  permitted  in  a  court  of  law  to  ascribe  the  receipt  to  the 
discharge  of  a  prior  and  purely  equitable  debt,(^)  and  sue  him  at  law 
for  a  subsequent  legal  debt.  But  where  one  aemand  arises  out  of  a 
lawful  contract,  and  another  out  of  an  unlawful  contract,  the  law(n 
will  appropriate  a  payment  not  specifically  appropriated  to  the  lan^ 
contract.  A  party,  however,  to  whom  two  sums  are  due,  the  one  for 
spirituous  liquors  supplied  in  quantities  not  amounting  to  20«.  at  a  time, 
the  other  for  meat,  &c.,  may  apply(</)  payments  made  generaUyi  to  the 
account  for  spirituous  liquors. 

*^It  seems  most  consistent  with  reason,  that  where  payments  are 
made  upon  one  entire  account,  such  payments  should  be  considered  in 
discharge  of  the  earlier  items."  Per  Bay  ley  j  J.,  Bodenham  y.  Pur- 
chaSf  2  B.  &  A.  45.  ^^  In  the  case  of  a  banking-account,  there  is  no 
room  for  any  other  appropriation  than  that  which  arises  from  the 
order  in  which  the  receipts  and  payments  take  place,  and  are  carried 
into  account.  Presumably  it  is  the  first  sum  paid  in,  that 
[  '^'ISS  ]  ^is  first  drawn  out.  It  is  the  first  item  on  the  debit  side  of 
the  account,  which  is  discharged  by  the  first  item  on  the  credit 
side.  The  appropriation  is  made  by  the  very  act  of  setting  the  two  items 
against  each  other."  Per  Sir  n.  Grants  M.  B.,  Clayton' $  case,  1 
Mer.  572.  See  further  on  this  subject,  Bevaynes  ▼•  NobUj  1  Mer.  608; 
Pease  y.  Burst,  10  B.  k  0.  122 ;  and  Tavlor  y.  Kymer,  3  B.  &  Ad. 
838,  where  the  court  thought  the  rule  laid  down  in  Bevaynes  v.  Nobk, 
did  not  apply.  See  Tomlinson  y.  Ooplandy  2  Clarke  AFinelly,  App. 
Cas.  681 ;   Williams  y.  Ghriffith,  5  M.  A;  W.  800.(1) 

There  can  be  no  appropriation(A)  by  the  receiver,  where  the  debtor 
has  not  had  the  means  or  opportunity  of  exercising  any  election  as  to 
the  application. 

Security  having  been  given  by  a  surety  for  goods  to  be  supplied  to 
his  principal,  ana  not  in  respect  of  a  previously  existing  debt,  goods 
were  subsequently  supplied,  and  payments  were  from  time  to  time  made 
by  the  principal,  in  respect  of  some  of  which  discount  was  allowed  for 
prompt  payment;  it  was  holden,  that  it  was  to  be  inferred  in  favour  of 

(«)  Bosanquet  t.  TTray,  6  Taunt  597.  See  Arnold  t.  Mayor  of  Poole,  5  Scott's  X.  B. 
777 ;  4  M.  &  Or.  897. 

(/)  Wriffht  V.  Lainff,  3  B.  A  C.  165. 

l^)  Cruiekshanlu  r.  Rote,  1  Moodj  k  Rob.  100  ;  PhUpott  y.  Jbnei,  2  A.  &  E.  41,  S.  P. 

(A)  WaUer  T.  Laey,  1  Man.  k  Or.  70. 

no  directions  to  which  he  would  hare  it  applied ;  and  upon  a  case  reserved,  it  was  de- 
termined, that  the  plaintiff  had  the  election.    Blou  t.  Cutting ,  cited  in  2  Str.  1194. 

See  Barker  v.  Conrad,  12  S.  ft  R.  305.  But  if  the  interest  of  third  persons  be  aifected 
by  the  result  of  a  particular  appropriation  of  a  payment,  by  the  receiver,  it  will  not  be 
permitted.  lb.  Weetmoreland  Bank  y.  Barney,  I  WhiiBjlS,  See  3  Am.  Law  Reg.  705,  Article 
'^  Appropriation  of  Payments." 

(ij  As  to  the  right  of  appropriating  payments,  vide  Seymour  v.  Vanelyck,  8  Wend.  403. 
Backhouee  v.  Patton,  6  Pet.  160 ;  Clark  v.  Burdeit,  1  Hall,  197 ;  Miehell  v.  DaU,  4  GiU  * 
J.  361.  White  V.  TumbuU,  3  Oreen,  314.  Appropriation  by  debtor  is  only  in  case  of 
voluntary  payments.  Blacketone  Bank  v.  ffill,  10  Pick.  129.  And  there  is  no  election 
where  only  one  debt  is.due  at  the  time  of  payment,  Donally  v.  Wilson,  5  Leigh,  329, 3  Am. 
Law  Reg.  705. 
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the  surety  that  all  these  payments  were  intended  in  liquidation  of  the 
latter  account.(t) 

The  mere  production  of  a  bill  of  exchange  from  the  custody  of  the 
acceptor  is  not  presumptive  evidence  of  payment,  unless  it  be  shoim 
that  the  bill  was  once  in  circulation  after  being  accepted.(A:)(l)  Nor  is 
payment  to  be  presumed  from  a  receipt  indorsed  on  the  bill,  unless  it 
can  be  shown  that  the  receipt  is  in  the  handwriting  of  a  person  entitled 
to  demand  payment.  (!)  TVliere  defendant  being  mdebted  to  plaintifb 
for  goods  sold,  and  0.  being  indebted  to  defendant,  plaintiffs,  with  con- 
sent of  defendant,  drew  a  bill  on  G.  payable  at  two  months,  which  G. 
accepted,  but  afterwards  dishonoured ;  it  was  holden,(9n)  that  defendant 
was  not  entitled  to  notice  of  the  dishonour,  his  name  not  being  on  the 
bill,  and  that  the  bill  was  not  to  be  esteemed  a  complete  payment  of  the 
debt,  under  stat.  3  &  4  Ann.  c.  9,  s.  7.  In  this  case  the  person  insisting 
on  the  want  of  presentment  was  not  a  party  to  the  bill.  In  an  action  for 
the  price  of  goods,  it  appeared  that  the  goods  were  sold  in  the  momins 
at  York,  on  Saturday  the  10th  Dec.  1825,  and  on  the  same  day,  at  o 
o'clock  in  the  afternoon,  the  vendee  delivered  to  the  vendor,  as  and  for 
payment  of  the  price,  promissory  notes  of  the  bank  of  D.  JuCo.  at  Hud- 
dersfield,  payable  to  bearer  on  demand.  D.  &;  Go.  had  stopped  payment 
on  the  same  day  at  11  o'clock  m  the  morning,  and  never  afterwards  re- 
sumed their  payments ;  but  neither  of  the  parties  knew  of  the  stoppage, 
or  of  the  insolvency  of  D.  &  Go.  The  vendor  never  circulated  the  notes, 
or  presented  them  to  the  bankers  for  payment;  but  on  Saturdav,  the  17th 
December,  he  required  the  "^vendee  to  take  back  the  notes,  and 
to  pay  him  the  amount,  which  the  vendee  refused.  It  was  ['''ISO] 
holden,  that  the  vendor  was  guilty  of  laches  in  not  giving 
notice  to  the  vendee  of  non-payment  and  insolvency  of  the  bankers 
within  a  reasonable  time ;  and  consequently  that  the  notes  operated  as 
a  satiBfaction(n)  of  the  debt.  The  rule  as  to  all  negotiable  instruments 
is,  that  if  they  are  taken  in  payment  of  a  pre-existing  debt,  they  ope- 
rate as  a  discharge  of  that  debt,  unless  the  party  who  holds  the  mstru- 
ments  does  all  that  the  law  requires  to  be  done  in  order  to  obtain  pay- 
ment of  them.(0X^)  I^  ^  perfectly  clear,  that  a  bill  of  exchange  wUl 
operate  as  a  satisfaction  of  a  preceding  debt,  if  the  holder  makes  it  his 
own  by  laches,  as  by  not  presenting  it  for  payment  when  dxie.{p)  So 
where  the  vendor  of  goods,  having  been  paid  for  them  by  a  bill  drawn 
bv  the  vendee  on  a  third  person,  after  the  bill  had  been  accepted, 
uitered  it  in  a  material  part,  viz.  the  time  of  payment ;  it  was  holden,(jr) 

[t)  Marryatts  t.  WhiUy  2  Stark,  N.  P.  0.  101,  Lord  EUenborough^  C.  J. 
Ar)  iy«Z  V.  Vanbatenbprffj  2  Campb.  439.  (l)  S,  C, 

im)  Swynyard  y.  Bowetj  6  M.  &  S.  62. 

[n)  Oamidge  y.  AlUnhy^  6  6.  ft  G.  373.  See  Rogert  y.  Langford^  1  Or.  k  M.  637*;  3 
Tyrw-  654. 

(0)  Per  BayUy,  J.,  In  Camidye  y.  Allenhy^  6  B.  &  0.  382. 
\p)  Per  Lord  Tenterdm^  C.  J.,  3  B.  ft  Ad.  663. 

(q)  Alderaon  y.  LangddUy  3  B.  ft  Ad.  660. 
— ' 

(1)  Orders  for  goods  in  the  hands  of  drawee  are  prima  fade  evidence  of  goods  sold  to 
drawer  and  delivered  to  payee.  AlUer  of  orders  for  monejr.  Alvord  y.  Baker,  9  Wend. 
323. 

(2)  See  infra,  412,  note  (1). 
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that  the  vendor  thereby  made  the  bill  his  own  as  against  the  yendee, 
and  cansed  it  to  operate  as  a  satisfaction  of  the  debt  for  which  it  was 
originally  given.  An  order  on  a  banker  to  give  credit  on  a  lEntare  day 
is  not  payment(r)  until  the  day  arrives. 

Where  the  holder  of  a  bill  of  exchange,  npon  its  being  dishonoured^ 
received  part  payment,  and  for  the  residue  another  bill  of  exchange 
drawn  and  accepted  by  persons  not  parties  to  the  original  bill,  and 
afterwards  sued  the  drawer  and  acceptor  upon  the  original  bill:  it 
was  holden,(8)  that  it  was  sufficient  for  nim  to  prove  presentment  of  the 
substituted  bill  to  the  acceptor  for  payment,  and  that  it  was  dishonoured, 
without  proving  that  he  gave  notice  of  the  dishonour  to  the  drawer  of 
the  substituted  bill.  If  a  creditor  refer  a  third  person  to  his  debtor 
for  payment,  intending  the  third  person  to  take  payment  in  money, 
and  the  third  person,  instead  of  takinj^  payment  in  money,  takes  pay- 
ment in  any  other  way,  he  does  it  at  his  peril.(^J  Although  a  creaitor 
has  a  right,(u)  to  insist  on  payment  to  himselt  or  his  appointee,  yet 
having  once  given  an  order  for  the  payment  of  his  debt  to  a  third  per- 
son, he  has  no  right  to  revoke  that  order,  provided  there  be  a  pleciee 
by  the  person  to  whom  the  authority  is  given  that  he  will  pay  the  debt 
according  to  the  authority.  When  to  a  declaration  on  a  guarantee  by 
defendant  for  goods  to  be  supplied  to  S.,  with  an  averment  that  plain- 
tiff supplied  S.  with  goods  amounting  to  the  sum  of  782.,  that  o.  did 
not  pay,  nor  did  defendant  after  notice ;  it  was  pleaded,  that  S.  did 
pay  the  sum  in  the  declaration  mentioned,  in  full  satisfaction  and  dis- 
charge, &c.,  and  that  plaintiff  received  the  same.  Plaintiff  replied 
that  S.  did  not  pay,  nor  did  plaintiff  receive  the  same  sum  in  the  de- 
claration mentioned  in  full  satisfaction  and  discharge ;  it  was  holden, 
that  the  pleadings  did  not  confine  the  plaintiff  in  his  proof  to  the  782. ; 
but  that  after  proof  by  defendant  that  S.  had  paid  782.,  plaintiff  might, 
without  having  new  assigned,  give  evidence  of  a  balance  unpaid  beyond 
the  lSl{uu) 

The  general  rule  of  Trinity  Term,  1  Vict,  (stated  ante^  p.  186),  that 
the  defendant  need  not  plead  payment  of  any  sums,  for  the  payment 
of  which  credit  is  given  in  the  plaintiffs  particulars  of  demand, 
[  *140  ]  does  not  apply  to  set-off.  Where  payments  are  admitted  *in 
the  plaintiffs  particulars,  he  can  recover  only  for  the 
amount  by  which  the  claims  proved  by  his  witnesses  exceed  such  pay- 
ments.(2;) 

When  the  defendant  pleads  that  he  paid,  and  plaintiff  accepted 
moneys  in  full  satisfaction,  a  replication  alleginsr  that  the  plaintiff  did 
not  accept  the  moneys  in  full  satisfaction,  puts  the  payment  as  iftell  u 
the  acceptance  in  issue.(y) 

(r)  Pedder  and  othert  v.  Watt  and  another,  B.  R.  H.  36  Geo.  III.,  L.  P.  B.  98,  Dampier, 
MS9.,  L.  I.  L. 

[i)  Bithop  T.  Rowe,  3  M.  ft  S.  362. 

U)  Per  BayUy^  J.,  in  Smith  y.  Ferrand,  7  B.  ft  G.  24. 

;«)  Hodgson  v.  Anderton^  3  B.  ft  G.  842,  recognised  bjr  Alderton,  J.,  in  Crovfoot  r. 
Cfumey,  9  Bingh.  312. 

(uu)  Motet  y.  Levey ^  4  Q.  B.  213. 

(x)  Rowland  Y.  Blaktley^  1  Q.  B.  403;  2  G.  ft  D.  734. 

(y)  Ri^ey  y.  Tindall,  7  A.  ft  E.  134. 
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Payment  of  Monet/  into  Court. — ^By  stat,  8  &  4  Will.  IV.  o.  42,  s.  21, 
it  shall  be  lawful  for  the  defendant  in  all  personal  actions,  (except 
actions  for  assault  and  battery,  false  imprisonment,  libel,  slander,  ma- 
licious arrest  or  prosecution,  criminal  conversation,  or  debauching  plaij> 
tiflTs  daughter  or  servant,)  by  leave  of  any  of  the  superior  courts  where 
such  action  is  pending,  or  a  judge  of  any  of  the  said  superior  courts,  to 
pay  into  court  a  sum  of  money  by  way  of  compensation,  in  such  manner 
and^  under  such  regulations,  as  to  the  payment  of  costs  and  the  form  of 
pleading,  as  the  said  judges,  or  such  ei^ht  or  more,  shall  by  rule  direct* 
By  R.  G.  T.  T.  1  Yict.{z)  when  money  is  paid  into  court,  such  payment 
shall  be  pleaded  in  all  cases,  and,  as  near  as  may  be,  in  the  following 
form,  mutatis  mutandis:— 
"CD.")  The  day  of 

ats.     >  The  defendant,  by  his  attorney,  [or,  in  person, 

A.  B.  j  ^c.']  says,  [or  in  case  it  be  pleaded  as  to  part  only^  add,  ^  as 
\^£  ,  bemg  part  of  the  sum  in  the  declaration,  or  count  men* 
tioned,'  or  ^  as  to  the  residue  of  the  sum  of  £  '],  that  the  plaintiff 
ought  not  further  to  maintain  his  action,  because  the  defendant  now 
brings  into  court  the  sum  of  £  ,  ready  to  be  paid  to  the  plaintiff; 
and  the  defendant  further  says,  that  the  plaintiff  has  not  sustained 
damages,  [or,  in  actions  of  debt,  that  he  never  was  indebted  to  the 
plaintiff,]  to  a  greater  amount  than  the  said  sum  of,  &c.,  in  respect  of 
the  cause  of  action  in  the  declaration  mentioned,  [or  Mn  the  intro- 
ductory part  of  this  plea  mentionedH,  and  this  he  is  ready  to  verify ; 
wherefore  he  prays  judgment  if  the  plaintiff  ought  further  to  maintain 
his  action  thereof." 

In  assumpsit,(a)  for  breach  of  an  agreement  to  keep  premises  in 
repair,  the  court  would  not  allow  defendant  to  pay  money  into  court  as 
compensation  under  the  foregoine  statute,  upon  pleas  of  payment  of 
money  into  court  and  of  tender.(l) 

When  money  is  paid  into  court,  under  the  general  indebitatus  counts, 
such  payment  operates  only  as  an  admission  that  the  plaintiff  is  en- 
titled to  recover,  in  respect  of  some  contract,  to  the  extent  of  the  money 
so  paid  in :  but  where  the  plaintiff  declares  on  a  special  con- 
tract, *a  payment  into  court  admits  the  contract  as  declared  [  *141  ] 
on.(&)  Debt  for  rent  on  a  demise  for  years,  with  an  indebita- 
tus count  for  fixtures  sold ;  the  plaintiff  claimed  by  his  particulars  5L 
5«.  for  rent,  and  12Z.  for  fixtures.  The  defendant  paid  111.  5s.  into 
court,  on  the  whole  declaration,  and  pleaded  nunqu^m  indeb.  ultra.  It 
was  kolden  to  be  no  admission  of  the  defendant's  liability  in  respect  of 

(»)  4  Bingh.  X.  G.  814;  3  N«t.  &  P.  380 ;  8  A.  &  E.  378 ;  4  M.  ^  W.  2. 

(a)  DearU  r.  Barrett^  3  A.  4  B.  83. 

(b)  Per  Tindal,  C.  J.,  in  Arehm-  y.  JSnffliah,  1  M.  ^  Qr.  873  ;  2  Scott's  N.  B.  156,  recog- 
niiUg  SeaUm  t.  Btmdiet^  5  Bingh.  28 ;  Kingham  t.  Bobrnt^  5  M.  kW.  94 ;  StapUion  y, 
KwM^  6  M.  ik  W.  9 ;  and  see  AUmood  y.  Taylor,  1  Scott's  N.  R.  640  ;  1  M.  4  Gr.  279  ; 
Stevenson  y.  Corporation  of  Berwiek^  1  Q.  B.  154;  4  P.  A  D.  546,  and  Cooper  y,  Blick,  2 
Q.  B.  915;  2  O.  A(  D.  295. 

(1)  As  to  payment  of  money  into  court  in  actions  against  carriers,  ride  Fall  y.  Pick- 
ford,  3  B.  A;  P.  234 ;  Button  y.  Bolton,  1  H.  Bl.  299,  n.  (b);  Date  v.  BaU,  1  Wilson,  281 ; 
Clarkr.  Gray,  6  Sast,  570;  TaU  y.  WiUan,  2  Id.  128. 
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fixtures,  to  a  greater  amount  than  had  been  paid  into  court.(ii) 
Hence,  where  in  an  action  against  two,  money  is  paid  into  court  by 
both  defendants,  with  a  plea  of  payment  into  court  under  this  rule  of 
T.  1  Vict.,  the  plaintiff,  in  order  to  recover  damages  beyond  the  sum 
paid  in,  must  show,  not  only  that  his  demand,  in  respect  of  which  the 
money  is  paid  into  court,  exceeds  the  amount  paid  in,  but  that  the  de- 
fendants are  joint  contractors.((;) 

Proceedings  by  Plaintiff  after  Payment  of  Money  into  Court, — By 
B.  G.  T.  T.  1  Vict.,(rf)  the  plaintiff,  after  delivery  of  a  plea  of  pay- 
ment of  money  into  court,  shall  be  at  liberty  to  reply  to  the  same  by 
accepting  the  sum  so  paid  into  court  in  full  satisfaction  and  discharge 
of  the  cause  of  action  in  respect  of  which  it  has  been  paid  in ;  and 
he  shall  be  at  liberty,  in  that  case,  to  tax  his  costs  of  suit,  and  in  case 
of  non-payment  thereof,  within  48  hours  to  sign  judgment  for  his  costs 
of  suit  so  taxed ;  or  the  plaintiff  may  reply  '^  that  he  has  sustained 
damages  (or,  that  the  defendant  was  and  is  indebted  to  him,  as  the  case 
may  be,)  to  a  greater  amount  than  the  said  sum  ;**  and,  in  the  event  of 
an  issue  thereon  being  found  for  the  defendant,  the  defendant  shall  be 
entitled  to  judgment  and  his  costs  of  suit.  IFnder  this  rule,  where 
money  paid  into  court  is  taken  out  in  satisfaction  of  part  only  of  the 
plaintiff's  demand,  there  being  other  issues  upon  which  the  parties  are 
proceeding  to  trial,  the  plaintiff  is  not  entitled  to  tax  his  costs,  (e) 

6.  Release. 

6.  Release. — ^Defendant  may  plead  a  release  after  promise,  and 
before  action  brought.(l)  The  usual  replication  to  a  plea  of  release  is 
non  estfactum.{i)  A  release,  upon  performance  of  the  promise  in  part(/) 
quoad  hocy  will  not  discharge  the  promise  for  the  residue.  If  after 
the  last  continuance  the  plaintiff  give  the  defendant  a  release,  he  may 
plead  it  in  bar  :(^)(8)  such  plea  is  called  a  flenpuis  darrein  eonttntH' 
aru?e.(4)  Bj  R.  6.  H.  T.  4  Will.  IV.  No.  2,  it  is  provided  that  in  all 
cases  in  which  a  plea  puis  darrein  continuance  is  now  by  law  plead- 
able in  Banco,  or  at  Nisi  Prius ;  the  same  defence  may  be  pleaded 
with  an  allegation,  that  the  matter  arose  after  the  last  pleading,  or  the 

(hh)  Ooff-?,  Harm,  6  M.  k,  Gr.  673. 

Sc)  Archer  t.  Englith,  nbi  sop.  {d)  Ubi  sup. 

e)  Cauty  y.  Oyll,  4  M.  &  6r.  907 ;  5  Scott's  N.  R.  819. 
f)  2  Roll.  Abr.  413, 1.  2,  adjudged.  {g)  Ball.  K.  P.  309. 

(1)  See  the  form,  "Clerk's  Assist''  257,  258;  2  Rich.  Pr.  B.  R.  43,  third  editton. 
MuUr  Y.  Ariiy  ante,  106 ;  Havoley  y.  Peacock,  2  C&mpb.  N.  P.  G.  358,  S.  P. 

(2)  2  Rich.  Pr.  B.  R.  44.  A  release  in  New  York  can  be  avoided  for  y^mu?  only,  in  its 
exeeuium,  not  the  coruideration.  In  the  latter  case  the  remedj  is  in  chancery.  Btldm  ▼. 
DavUtj  2  Hall,  433.   A  release  not  accepted  has  no  eflfect  Buck  y.  Saunder^j  1  Dana,  189. 

(3)  Or  in  this  conntrj,  giye  it  in  evidence  under  the  general  issne.  A  release  after 
suit  bronght,  may  be  given  in  evidence  under  turn  astwnptit,  and  it  is  not  necessazy  it 
should  be  pleaded  jww  darrein  conimuanee.    Ly<m  v.  Marday,  1  Watts,  275. 

(4)  Form  of  Plea,    "  And  now  at  this  day,  to  wit,  on  the day  of ,  in  the 

■  year  of  the  reign  of  our  Sovereign  Lord  George  the  Third,  by  the  grace  of  God, 

kc.y  before  A.  B.  and  0.  D.,  justices  of  our  Lord  the  now  king,  appointed  to  take  Uie 

assizes  in  and  for  the  county  of  G.  aforesaid,  at ,  in  the  county  of  G.  afbresaidf 

comes  the  said  H.  J.,  by  J.  8.  his  counsel,  and  says  that  the  said  B.  F.  ought  noifvrthir 
to  maintain  his  action  against  the  said  H.  J.,  because  he  says  that  after  the  making  tbe 
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issuing  of  the  jury  process,  as  the  case  may  be.     Provided, 
that  no  such  plea  shall  be  allowed,  unless  accompanied  by  *an  [  *142  ] 
affidavit  that  the  matter  thereof  arose  within  eight  days  next 
before  the  pleading  such  pleas,  or  unless  the  court  or  a  judge  shall  other- 
wise order. 

A  plea  pui9  darrein  continuance  must  in  all  cases  be  accepted  by  a 
judge  at  iNisi  Prius,  even  after  the  jury  are  sworn,  provided  it  be  ten- 
dered in  due  form  and  accompanied  with  the  usual  affidavit  that  the 
subject-matter  of  it  arose  within  eight  days  of  the  time  of  its  being 
pleaded ;  but  it  would  seem  that  such  affidavit  is  unnecessary  where 
the  subject-matter  of  the  plea  arose  at  th^  trial  in  the  presence  of  the 
judge,  f  A) 

A  plea  that  before  any  breach,  plaintiff,  on  such  a  day,  at  such  a 
place,  exoneravit  eum  of  the  said  promise,  was  held  good  on  demurrer, 
on  the  ground  that  a  promise  by  words  might  be  discharged  by  words 
before  breach,  ^^  eodem  modo  quo  oritur^  eodem  modo  absolvitur.**  Lang^ 
den  V.  Stokes^  Oro.  Jac.  620 ;  and  this  decision  has  been  recognized  in 
£ing  v.  GriUett^  7  M.  &  W.  55 ;  in  which  case,  to  a  declaration  in  as- 
sumpsit founded  on  mutual  promises  to  marry  within  a  reasonable  time, 
defendant  pleaded  that  after  the  promise,  and  before  any  breach  thereof, 
plaintiff  absolved,  exonerated,  and  discharged  defendant  from  his  pro- 
mise and  the  performance  thereof :  on  demurrer,  the  plea  was  holden 
good. 

7.  Statutes. 

1.  Of  LmitationM.  2.  Of  Set-Off, p.  164. 

1.  Statute  of  Limitations.fl) — ^By  stat.  21  Jac.  I.  c.  16,  s.  8,  all 

(A)  Todd  y.  Fmlif,  9  M.  ft  W.  606. 

said  sereral  sappofled  promiseB  and  nndertakings  in  the  said  declaration  mentioned,  and 
after  the  last  continuance  of  the  aforesaid  plea,  that  is,  after  the  (the  dajr  of  the  return 

of  the  venire  facias,) daj  of ,  in  Mich.  Term  next  (unless  the  justices  of  our 

Lord  the  King  assigned  to  hold  the  assizes  of  our  Lord  the  King  in  and  for  the  county 

of  G.  should  first  come  on  the  day  of ,  at ,  in  the  said  county  of 

G.)  the  action  aforesaid  is  continued,  to  wit,  on,  ftc,  (the  defendant  must  allege  pre- 
cisely the  very  day,  time,  and  place ;  Per  Cur.  Telv.  141,)  at,  ftc,  the  said  E.  F.  by  his 
deed,  dated,  Ac,  did  release,"  and  to  show  the  particular  matter,  and  conclude,  *' And 
this  he  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  B.  F.  ought  further 
to  maintain  this  action  against  him,  ftc." 

It  is  the  constant  experience  at  the  assizes  to  put  the  party  to  Terify  a^lea^uu  darrein 
eontmuancey  (Per  Gur.  in  Martin  r.  WyvU,  Str.  493,)  before  it  is  allowed ;  and  if  the  party 
does  not  give  some  evidence  of  the  truth  of  it,  the  judge  will  reject  it,  and  go  on  witii  the 
cause. 

The  same  certainty  is  required  in  this,  as  in  other  pleas.  Doct  R.  297.  A  plea  puU 
darrein  eantinuanee  requires  extreme  certainty.  Vieary  v.  Moore,  2  Watts,  451.  And 
whether  erer  allowed  after  demurrer,  doubted ;  see  Bauer  y.  Roth,  4  Rawle,  92. 

A  plea  puis  darrein  continuance  may  be  pleaded  at  Nisi  Prius,  although  there  has  been 
time  to  plead  it  in  banc  since  the  last  continuance.  Prince  t.  Nicholson,  6  Taunt.  338. 
If  it  be  verified  by  an  affidavit  which  refers  to  the  plea,  and  the  plea  is  in  the  cause,  the 
affidavit  is  sufficient,  though  not  specially  entitled  in  the  cause.    lb. 

If  the  jury  be  not  taken  at  the  day  of  Nisi  Prim,  a  release  is  pleadable  after  the  last  con- 
tinuance at  the  day  in  banc ;  Doct  PL  300 ;  although  it  be  not  offered  at  Nisi  Prius  ;  but 
otherwise  it  is,  if  the  jury  be  taken. 

(I)  The  statute  of  limitations  does  not  run  against  the  commonwealth.    Bagley  v. 

WaUace,  16  S.  k  R.  245 ;  Angell  on  Lim.  {  37,  and  cases  cited.    Nor  against  a  suit  for 

l^;acy.     Thompson  v.  M-Graw,  2  Watts,  161.    But  see  App  v.  Drdsback,  2  Bawle,  287. 
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This  statute  is  a  good  defence  to  an  action  by  a  landlord  for  rent,  against 

one  who  had  once  been  his  tenant  from  year  to  year,  but  who 

[  *144  ]  had  not,  within  the  last  six  years,  occupied  the  premises,  *paid 

rent,  or  done  any  act  from  which  a  tenancy  could  be  inferred, 

although  the  tenancy  had  not  been  determined  by  a  notice  to  quit.(rXl) 

To  the  plea  of  nan  assumpsit  infra  sex'annos  the  plaintiff  may  tender 
an  issue,(9)  that  defendant  aid  promise  within  six  years,  and  this  issue 
will  be  supported  by  evidence  of  an  express  promise  made  by  defendant 
within  six  years  before  action  brought :  for  it  has  been  holden,  that  this 
statute  does  not  extinguish  the  plaintiff's  right  of  action,  but  suspends 
the  remedy  only,  and  that  this  suspension  is  capable  of  being  removed 
by  a  subsequent  promise  on  the  part  of  the  defendant  within  the  limited 
tune. 

In  an  action  for  money  had  and  received,  to  recover  the  consideration 
of  an  annuity,  void  on  tne  ground  of  a  defect  of  a  memorial,  but  which 
had  been  treated  by  the  grantor  as  a  subsisting  annuity  for  several  yean, 
and  then  set  aside ;  it  was  holden,(^)  that  the  statute  of  limitations  did 
not  begin  to  run  until  the  grantor  had  made  his  election  to  avail  himself 
of  the  defect  in  the  memorial.  Declaration,  that  the  defendant  deliv- 
ered  his  promissory  note,  payable  on  demand  with  interest,  to  the  plain- 
tiff, but  neglected  to  pay,  except  interest,  which  he  paid  up  to  a  day 
within  six  years.  A  plea  that  the  cause  of  action  did  not  accrue  withm 
six  years  was  holden(tt)  sufficient ;  for  the  allegation,  that  interest  has 
been  paid  is  only  evidence  towards  taking  the  case  out  of  the  statate, 
but  is  not  conclusive. 

Not  only  an  express  promise,  but  a  mere  acknowledgment  of  the  debt, 
as  existing,  will  be  sufficient  to  support  this  issue ;  but  it  must  be  an 
acknowledgment  whence  a  promise  to  pay  may  be  inferred.(2)      ^ 

An  acknowledgment  by  one  of  several  makers  of  a  joint  and  several 

[r)  Leigh  v.  ThomUm,  1  B.  ft  A.  625. 
\s)  JDiek$on  y.  Thomson^  2  Show.  126. 

h)  Cowper  y.  Chdmondy  9  Bingh.  748|  recognised  in  ChurckQl  y.  Berirand^  3  Q.  B.  56S  ; 
2  O.  ft  D.  548. 
(tt)  HoUii  y.  Palmer,  2  Bingh.  N.  0.  713. 

(1)  When  a  joint  purchaser  is  responsible  for  moiety  of  instalments  paid  by  hisoo- 
pnrcnaser,  the  statute  rans  from  each  payment  Brady  y.  Colhaunj  1  Penns.  140.  It 
runs  from  time  work  is  to  be  completed,  not  from  the  time  of  actual  damage,  on  a  con- 
tract to  do  work.  Rankin  y.  Woodwarth,  3  Penn.  Rep.  48.  Runs  only  from  discoyeryof 
fraud.  Pennock  y.  Freeman,  I  Watts,  401.  Actual  fraud  bars  the  operation  of  the  sta- 
tute ;  coustructiye  fraud  does  not.  Famam  y.  Brooke,  9  Pick.  212.  On  a  contract  to  pay 
company  instalments,  fr^m  the  time  of  legal  demand.  Sinkler  y.  India  Co,,  3  Penn.  149. 
Jonee  y.  IHnble,  5  Rawle,  381.  If  property  be  giyen  or  sold  with  condition  that  it 
shall  reyert  on  a  contingency  and  if  the  reseryation  be  yalid,  the  statute  does  not  run 
against  reyersioner  till  the  happening  of  the  contingency.  Betty  y.  Moore,  1  Dana,  236. 
The  statute  does  not  run  till  death  of  husband,  where  money  has  been  lent  him  by  wife 
out  of  her  separate  estate.     Towere  y.  Hagner,  3  Whart.  48. 

(2)  Sluhy  y.  OhampUn,  4  Johns.  Itep.  461 ;  Dean  y.  PUte,  10  Id.  35.  In  Lordr.  Ear- 
vey^  3  Conn.  Rep.  370,  it  was  held  that  a  general  acknowledgment  of  indebtedness  is 
sufficient  to  take  the  case  out  of  the  statute.  But  in  Clarke  y.  Duteher,  9  Gowen,  674,  it 
is  said  that  the  acknowledgment  must  relate  to  the  identical  debt  or  demand.  See 
TSchenor  y.  Colfax,  1  South.  163 ;  Sobbine  y.  Otie,  1  Pick.  368;  Perley  y.  Little,  1  GreenL 
97.  A  promise  to  the  holder  of  a  choee  in  action  taking  a  case  out  of  the  statute,  is 
ayailable  to  a  subsequent  holder.    Soulden  y.  Van  Rente^aer,  9  Wend.  293. 
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promissoiy  note  was  hoIden(2;)  snfficient  to  take  it  ont  of  the  statute 
against  the  others,  and  that  such  an  acknowledgment  might  be  given  in 
evidence  in  a  separate  action  against  any  of  the  others.  The  circum- 
stance of  one  of  the  defendants  being  a  surety  onljAt/)  who  had  not 
made  any  acknowledgment,  made  no  difference.  Where  one  of  two 
makers  of  a  joint  ^na  several  promissory  note  became  a  bankrupt,(e) 
and  the  payee  received  several  dividends  under  the  commission  on  account 
of  the  note,  and  an  action  having  been  brought  (within  six  years  after 
the  receipt  of  the  last  dividend)  against  the  other  maker  for  the  re- 
mainder of  the  money  due  on  the  note,  it  was  adjudged,  that 
the  payment  of  the  ^dividends  was  such  an  acknowledgment  [  ^^145  ] 
of  the  debt  as  took  the  case  out  of  the  statute.  So  m  an 
action  against  A.  on  the  joint  and  several  promissory  note  of  himself 
and  B. ;  it  was  holden,  that  a  letter  written  by  A.  to  B.,  ^Mesiring  him 
to  settle  the  money,"  took  the  case  out  of  the  8tatute.(a)  So  payment 
of  intere8t(6)  by  one  of  the  makers  of  a  joint  and  several  promissory 
note,  though  made  more  than  six  years  after  it  became  due,  is  sufficient 
to  take  the  case  out  of  the  statute,  as  against  the  other  maker.  The 
foregoing  authorities  establishing  the  doctrine,  that  a  payment  by  one 
partner  after  the  six  years  had  expired,  but  within  six  years  before 
action  brought,  will  take  the  case  out  of  the  statute  as  against  the  rest, 
have  been  recognized  very  lately  in  a  ca8e((A  where  the  party  paying  was 
about  to  be  a  bankrupt,  and  the  jury  found  tnat  he  had  made  the  payment 
in  fraud  of  his  partners,  and  in  expectation  of  immediate  bankruptcy,  and 
in  concert  with  the  plaintiffs.  But  where  A.  and  B.  made  a  joint  and 
several  promissory  note,  A.  died,  and  ten  years  after  his  death  B.  paid 
interest  upon  the  note ;  in  an  action  brought  upon  the  note  against  the 
executors  of  A.  it  was  holden,((2)  that  the  payment  of  interest  oy  B.  did 
not  take  the  case  out  df  the  statute,  so  as  to  make  A.'s  executors  liable ; 
for  at  the  time  when  such  payment  was  made,  the  joint  contract  had 
been  determined  by  the  death  of  A.(l)  So  where  interest  had  been 
paid  bv  executor  of  decea6ed.(6)  So  where  one  of  two  joint  drawers 
of  a  bill  of  exchange  became  bankrupt,  and  under  his  commission  the 
indorsees  proved  a  debt  (beyond  the  amount  of  the  bill)  for  goods  sold, 
&c.,  and  they  exhibited  the  bill  as  a  security  they  then  held  for  their 
debt,  and  afterwards  received  a  dividend ;  it  was  holden,  in  an  action 
by  the  indorsees  against  the  solvent  partner  that  the  statute  of  limita- 
tions was  a  good  defence,  although  a  dividend  had  been  paid  within  six 

(z)  In  Whiieomb  r.  WhUinff,  Doug.  662,  recognized  in  Wyatt  v.  ffodtottj  8  Bingh.  309 ; 
and  Channell  ▼.  Ditehbum^  5  M.  ft  W.  494,  po<<,  p.  146. 

(y)  Perham  ▼.  Raynal  and  others,  2  Bingh.  306,  recognised  in  WhUcomb  y.  WhUingj 
ante, 

[f)  Jaekeon  v.  Fairbanks  3  H.  Bl.  340,  recognized  in  Burleigh  T.  Stott,  8  6.  ft  G.  36. 

[a)  Halliday  v.  Ward,  3  Campb.  32. 

6)  ChanneU  t.  DUehbum,  6  M.  ft  W.  494. 

[e)  Goddard  ▼.  Ingram,  3  Q.  B.  839 ;  3  G.  ft  D.  46. 

(d)  Atkine  ▼.  Trtdgold,  2  B.  ft  G.  23  ;  see  Seholey  ▼.  WaUtm,  12  M.  ft  W.  610. 

[«)  Slater  v.  Lateeon,  1  B.  ft  Ad.  396. 


f; 


(1)  Tt  woold  haye^been^otherwise  if  the  payment  had  been  made  in  the  lifetime  of  A. 
rleigh  y. 


Burieiffh  y.  BtoU,  8  B.  ft  G.  36. 
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years ;  inasmuch  as  the  proof  was  for  goods  sold  and  delivered,  and  the 
payment  of  the  dividend  did  not  amount  to  an  actual  or  virtual  ac- 
knowledgment(/)  that  there  was  any  money  due  on  the  bill.  So  where, 
in  assumpsit  for  money  due  on  an  accountable  receipt^  plaintiff,  in  order 
to  take  tne  case  out  of  statute  of  limitations,  called  a  witness,  who  proved 
that  he  called  on  defendant,  and  showed  him  the  receipt,  and  asked  him 
if  he  knew  any  thing  of  it,  to  which  defendant  answered  that  he  knew 
all  about  it ;  witness  then  asked  him  for  the  amount,  to  which  he  an- 
swered, it  was  not  worth  a  penny ;  he  should  never  pay  it; 
[  '*'146  ]  that  it  was  his  ^signature,  but  that  he  never  had  and  never 
would  pay  it,  ^^  and  besides,"  he  added,  ^^  it  is  out  of  date,  and 
no  law  shall  make  me  pay  it ;"  it  was  holden,(^)  that  this  evidence  was 
insufficient  to  charge  the  defendant  with  it,  for  there  was  not  any  ac- 
knowledgment, but  the  contrary,  that  the  debt  ever  exi6ted.(l)  Where 
the  acknowledgment  proved  was,  ^'  I  cannot  pav  the  debt  at  present, 
but  I'll  pay  it  as  soon  as  I  can,"  it  was  holden  tnat  such  an  acknow- 
ledgment, without  proof  of  any  ability,  would  not  take  the  case  out  of 
the  statute.(2^  That  the  cases  proceed  upon  the  principle,  that,  under 
the  ordinary  issue  on  the  statute,  an  acknowledgment  is  only  evidence 
of  a  promise  to  pay;  and  unless  it  is  conformable  to  and  maintains  the 
promises  in  the  declaration,  though  it  may  show  to  demonstration  that 
the  debt  has  never  been  paid,  and  is  still  subsisting,  it  has  no  effect;  in 
this  case,  the  promises  in  the  declaration  were  absolute  and  uncondi- 
tional, to  pay  when  thereunto  afterwards  requested ;  the  promise  proved 
was,  '^  I'll  pay  as  soon  as  I  can:"  and  there  was  no  evidence  of  ability 
to  pay,  so  as  to  raise  that  which  in  its  terms  was  a  qualified  promise, 
into  one  that  was  absolute  and  unqualified.  Upon  a  general  acknow- 
ledgment, where  nothing  is  said  to  prevent  it,  a  general  promise  to  pay 
may  and  ought  to  be  implied ;  but  where  the  party  guards  his  acknow- 
ledgment, and  accompanies  it  with  an  express  declaration,  to  prevent 
any  such  implication,  why  shall  not  the  rule  expre%mm  ce^sare  faeit 
taeitum  apply  ?  Tanner  v.  Smarts  6  B.  &  C.  603.(A)  Since  this  case, 
many  of  the  older  cases  on  this  subject  cannot  be  sustained ;  Tmdaij 
C.  tT  2  Bingh.  N.  C.  244,  6:  LinseU  v,  Bansorj  in  which  it  was  holden, 
that  it  was  properly  left  to  the  jury  to  consider  whether  the  acknow- 
ledgment was  one  urom  which  a  promise  to  pay  could  beimplied.(3)    See 

(/)  Brandram  r.  WharUm^  1  B.  &  A.  463. 
(g)  Boweroft  y.  Lomaty  4  M.  &  S.  457. 
(A)  See  Irvmg  v.  Veiteh,  3  M.  &  W.  90. 

(1)  Where  the  maker  of  a  promissory  note  declared  that  the  signature  in  his  name  wu 
a  forgery,  but  declared  at  the  same  time  if  it  could  be  proved  that  he  signed  it,  he  would 
pay  the  note,  this  was  held  to  be  a  sufficient  acknowledgment.  Seaward  v.  Lvrd^  1 
Oreenl.  163. 

(2)  See  Dar\for(h  y.  Culver^  11  Johns.  Rep.  146 ;  Lawrence  y.  ITopiNiM,  13  Id.  288. 

(S)  The  construction  of  a  doubtful  document  given  in  evidence  to  defeat  the  statute 
of  limitations,  is  for  the  court,  and  not  for  the  jury ;  if  it  be  explained  by  extrinsic  facts, 
they  are  for  the  consideration  of  the  jury.  Morrell  v.  FrUh^  3  M.  &  W.  402.  Whether 
an  acknowledgment  is  sufficient  Is  a  question  for  the  court,  if  there  is  no  dispute  about 
the  fkcts,  otherwise  for  the  jury.  Bead  v.  ffand^  7  Wend.  408.  A  promise  by  a  paatf 
to  pay  all  he  owee  to  another,  accompanied  by  an  express  denial  that  he  owes  anything, 
will  not  support  an  action.    Porter  v.  WClure,  16  Id.  187.    Where  a  letter  is  given  in 
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AeouH  Y.  CfrosSy  8  Bingh.  829,  and  At/ton  r.  SoU,  4  Bingh.  105 ;  JSTay- 
d&n  y.  Williams,  T  Bingh.  168,  recognizing  Tanner  y.  Smart,{T) 

evidence  to  avoid  the  statute,  plaintiff  must  take  it  aa  it  is.  Rogers  y.  Watertf  2  Gill  & 
Johns.  64.  It  is  immaterial  whether  an  acknowledgment  was  made  be/ore  or  after  the 
statute  attached.  It  operates  firom  the  time  when  made.  AtuHn  t.  Bostvnckj  9  Conn. 
496.  A  promise  by  husband  and  wife  during  coverture,  to  pay  a  debt  due  dum  9ola^ 
does  not  revive  it  as  against  wife  after  husband's  death.  Kline  v.  Outhart^  2  Penn.  490. 
Nor  will  acknowledgment  and  promise  by  a  ependthrift  under  guardianship.  Manson  v. 
FeUon^  13  Pick.  206.  But  acknowledgment  by  the  guardian  will,  as  against  the  ward. 
Ibid.  Admission  that  an  account  is  right  is  no  acknowledgment,  for  it  may  be  right 
though  paid.  But  an  admission  that  it  lEJuet,  takes  it  out  of  the  statute.  Ditto  v.  Ditto  ^ 
4  Dana,  606.  Declaration  of  one  of  two  defendants  that  he  had  paid  enough  of  the  other 
defendant's  debts,  is  not  sufficient.  Gold  v.  Whilcombj  14  Pick.  188.  Nor  is  the  decla- 
ration of  one  of  two  joint  makers  of  a  note,  that  he  thought  he  was  a  witness  and  not 
maker,  but  admitting  the  note  and  saying  that  he  did  not  know  it  had  been  paid,  but 
presumed  it  had  been.  Canhridge  v.  Hobart,  10  Id.  232.  A  conditional  promise  doesL 
not  avail  unless  the  condition  is  complied  with.  Farmer^  Bank  v.  Clarke^  4  Leigh,  603. 
An  offer  of  compromise  by  defendant  not  accepted,  does  not  take  case  out  of  the  statute. 
jitwood  V.  Cobumj  4  N.  H.  R.  316.  Nor  that  he  owed  the  debt  but  was  unable  to  pay 
it,  and  that  he  determined  to  do  it.  lb.  And  see  Rice  v.  Wilder^  4  Id.  336.  The  ac- 
knowledgment must  be  unqualified  and  unaccompanied  by  any  intimation  that  the  debt 
-would  not  be  paid.  Gleim  v.  Rice^  6  Watts,  44.  So  precise  as  to  exclude  hesitation 
about  its  meaning.  Berghaue  v.  CaVumn^  6  Id.  219;  Hancock  v.  Blits^  7  Wend.  267; 
Patterfon  v.  ChoatCy  7  Id.  441 ;  Deforeet  v.  Hunt^,  8  Conn.  179 ;  Moore  v.  Bank  of  Columbia^ 
6  Peters,  86;  BeUcM  v.  BdUe^  7  Halst.  339  ;  AUen  v.  Webster^  15  Wend.  284;  Stafford  v. 
Riekardeony  lb.  302 ;  Graj/fordy.  Van  Loan,  lb.  308.  Any  declaration  at  the  time  of  pro- 
mise inconsistent  with  it,  destroys  the  promise.  Church  v.  Fetcrowj  2  Penn.  301 ;  Galley 
gher  v.  MUligany  3  Id.  177. 

"In  the  Supreme  Court  of  the  United  States,  in  the  year  1814,  it  was  declared  by  Chief 
Justice  MarshaUj  that  the  decisions  with  respect  to  an  acknowledgment  of  a  debt  had 
gone  full  as  far  as  they  ought  to  be  carried,  and  that  that  court  was  not  inclined  to  ex- 
tend them ;  the  statute  of  limitations  being  entitled  to  the  same  respect  as  other  statutes, 
and  should  not  be  explained  away.  Clemenston  v.  Williams^  8  Cranch,  U.  S.  R.  72.  In 
this  case,  one  partner  who  was  sued,  said,  "  the  account  was  due,  and  that  he  supposed 
it  bad  been  paid,  but  had  not  paid  it  himself,  and  did  not  know  of  its  being  ever  paid." 
These  words  were  not  considered  a  sufficient  admission  from  which  to  infer  a  promise. 
^  It  is  not  sufficient,"  said  the  learned  Judge,  "  to  take  the  case  out  of  the  act,  that  the 
claim  should  be  proved?  or  be  acknowledged  to  have  been  originally  just ;  the  acknow- 
ledgment must  go  to  the  fact  that  it  is  still  due."  Wetzell  v.  Bueard^  11  Wheat.  U.  S.  R. 
309.  The  subject  came  before  the  Supreme  Court  of  the  United  States,  at  the  January 
term,  1828,  in  the  case  of  Bell  v.  Morrison^  1  Pet.  U.  S.  R.  361,  which  has  ever  since 
been  regarded  as  a  leading  case,  the  decision  coming  from  high  authority,  and  the  opinion 
accompanying  it  being  positive,  and  too  lucid  and  conclusive  to  be  questioned.  Mr. 
Justice  Storf/j  who  gave  the  opinion  of  the  court,  commenced  by  observing,  in  relatipn 
to  the  plea  of  the  statute,  that  it  had  been  matter  of  regret  in  modem  times,  that  in  the 
construction  of  the  statute  of  limitations  the  decisions  had  not  proceeded  upon  principles 
better  adapted  to  carry  into  effect  the  real  objects  of  the  statate ;  that  the  statute,  instead 
of  being  viewed  in  an  unfavorable  light,  as  an  unjust  and  discreditable  defence,  it  had 
received  such  support  as  would  have  made  it  what  it  was  intended  to  be,  emphatically 
a  statute  of  repose.  It  was  a  wise,  he  said,  and  a  beneficial  law,  not  designed  merely  to 
raise  a  presumption  of  payment  of  a  just  debt  from  lapse  of  time,  but  to  afford  security 
against  stale  demands  after  the  true  state  of  the  transaction  may  have  been  forgotten, 
or  be  incapable  of  explanation  by  reason  of  the  death  or  the  removal  of  witnesses.  It 
had  a  manifest  tendency,  he  thought,  to  produce 'speedy  settlements  of  accounts,  and  to 
suppress  those  prejudices  which  may  rise  up  at  a  distance  of  time,  and  baffle  every  honest 
effort  to  counteract  or  overcome  them.  His  opinion  was,  that  the  English  decisions 
upon  the  subject  had  gone  great  lengths,  greater  than  in  the  judgment  of  the  court, 
any  sound  interpretation  of  the  statute  would  warrant,  and,  in  some  instances,  to 
an  extent  which  was  irreconcilable  with  any  just  principles.  He  acknowledged  that 
there  had  been  a  disposition  on  the  part  of  the  English  courts  to  retrace  their  steps,  and 
to  bring  back  the  doctrine  to  sober  and  rational  limits ;  and  that  the  American  courts 
had  evinced  a  like  disposition.  He  adhered  to  the  rule  that  the  acknowledgment  must 
(1)  For  note  (I),  see  next  page  but  one. 
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The  various  questions  as  to  the  proof  and  efiect  of  acknowledgments 
and  promises,  agitated  in  some  of  the  cases,  induced  the  legislature  to 

show  positiyelj  that  the  debt  is  dae  either  whoUj  or  in  part,  and  mast  be  unqualified. 
If  the  bar,  he  said,  is  sought  to  be  removed  by  a  new  promise,  that  promise,  as  a  new 
caase  of  action,  ought  to  be  proved  in  a  clear  and  explicit  manner,  and  be  in  its  terms 
unequivocal  and  determinate.     And  if  there  be  no  express  promise,  and  a  promise  is  to 
be  raised  by  implication  of  law  from  the  acknowledgment  of  the  party,  such  an  acknow^ 
ledgment  ought  to  contain  ao  unqualified  and  direct  admission  of  a  previous  snbsisting 
debt,  which  the  party  is  liable  and  willing  to  pay.     On  the  contrary,  he  held,  if  there  be 
accompanying  circumstances  which  repel  the  presumption  of  a  promise  or  intention  to 
pay,  if  the  expression  be  equivocal,  vague  and  indeterminate,  leading  to  no  certain  con- 
clusion, but  at  best  to  probable  inferences,  which  may  affect  different  minds  in  different 
ways, — he  thought  they  ought  not  to  go  to  a  jury  as  evidence  of  a  new  promise  to  revive 
the  cause  of  action.    And  he  declared  his  opinion  expressly,  that  any  oUier  course  would 
open  all  the  mischiefs  against  which  the  statute  was  intended  to  guard  innocent  persons, 
and  expose  them  to  the  dangers  of  being  entrapped  in  careless  conversations  and  be- 
trayed by  perjuries  ;  and  it  was  far  from  being  certain,  he  said,  that  if  the  early  interpre- 
tation of  the  statute  had  been  adhered  to,  namely,  that  nothing  but  an  express  promise 
should  take  a  case  out  of  the  statute,  it  would  not  have  generally  been  in  promotion  of  jus- 
tice.   These  views  were  recognized  as  sound,  and  the  authority  of  the  case  was  confirmed 
in  the  subsequent  case  in  the  same  court,  of  Moore  v.  Bank  of  ColumbiOj  6  Peters,  R.  &6. 
"  The  number  of  occasions  upon  which  this  subject  has,  at  different  times  within  the 
last  half-century,  been  presented  for  the  consideration  and  judgment  of  the  judicial  tri- 
bunals of  Pennsylvania,  is  remarkable  ;  and  the  decisions  consequent  to  the  attention 
given  it  by  the  judges  in  that  state  are  alike  distinguished  for  consistency  with  each 
other,  and  an  accoi^ance  with  the  now  prevailing  construction.     Smith  v.  /Vee/,  Add. 
R.  29.    In  Murray  v.  7¥U«y,  at  JVm  Priut,  in  1811,  where  a  defendant  said  on  de- 
mand of  payment  being  made,  that  If  the  note  had  been  presented  to  him  in  time,  he 
would  have  paid  it ;  but  that  he  knew  the  statute  of  limitations  would  now  bar  the 
claim,  and  he  would  not  pay  it,  it  was  ruled  that  a  new  promise  ought  not  to  be  inferred. 
Stated  by  the  court  in  Triet  v.  Boutelin^  9  Serg.  k  Rawle,  R.  128.    In  the  District  Coart 
for  the  city  and  county  of  Philadelphia,  in  the  same  year,  the  demand  of  the  plaintiff 
was  for  goods  sold ;  and  to  a  plea  of  the  statute  he  replied,  a  new  promise  within  six 
years.    The  evidence  was,  ^'  that  the  defendant,  after  the  expiration  of  six  years,  acknow- 
ledged the  receipt  of  the  goods,  but  said  he  thought  he  paid  for  them,  and  should  rely 
on  the  statute."    Per  Curiam :  "  After  an  action  has  been  barred  by  the  statute  of  limi- 
tations, a  promise  has  been  deemed  sufficient  to  revive  it.    An  acknowledgment,  a  very 
slight  acknowledgment,  may  be  considered  evidence  of  a  promise  ;  but  then  it  must  be 
such  an  acknowledgment  as  is  consistent  with  a  promise  to  pay,  for  the  promise  is  im- 
plied from  the  acknowledgment.    The  defendant  said  that  he  had  received  the  goods, 
but  thought  he  had  paid  for  them,  and  would  rely  on  the  statute.    How  is  it  possible, 
from  this,  to  imply  a  promise  to  pay  7  He  had  a  right  to  rely  on  the  statute ;  and  although 
its  provisions  may  sometimes  bear  hard  upon  individuals,  we  feel  ourselves  bound  by 
the  law  of  the  land,  as  expressed  by  the  legislature,  in  opposition  to  which  no  man  has 
a  right  to  set  up  his  own  private  opinion."    Jona  v.  Moort,  6  Binn.  573,  decided  by  the 
Supreme  Court  of  Pennsylvania  in  1813,  has  been  regarded,  in  Guier  v.  Pearee^  2  Brown, 
36,  as  a  return  in  that  state  to  the  doctrine  that  the  statute  was  an  act  of  the  legislature, 
and  as  such  ought  to  be  carried  fully  into  effect.    The  views  expressed  by  Chief  Justice 
Tilghman^  in  5  Binn.  573,  are  clearly  expressive  of  the  law  as  it  is  now  generally  under- 
stood to  be.    He  says :  ''  If  six  years  elapse  after  the  cause  of  action  accrued,  there  can 
be  no  recovery,  although  the  debt  is  not  extinguished.    It  remains  due  in  conscience, 
and  is  a  good  consideration  for  a  new  promise.    It  remains  in  some  respects  due  in  law, 
too ;  for,  if  the  defendant  omits  to  plead  the  act  of  assembly,  he  is  considered  as  having 
waived  the  benefit  of  it,  and  the  plaintiff  may  recover  against  him.    The  letters  of  the 
defendant  are  said  to  contain  an  acknowledgment  of  the  debt,  which,  as  the  plaintiff's 
counsel  contends,  is  sufficient,  p^r  ««,  to  take  the  case  out  of  the  statute  \  not  because  it 
is  evidence  of  a  new  promise,  but  because  it  revives  the  debt.    Per  HotuUm,  J.,  in  Man 
V.  Warner y  4  Whart.  R.  479.    There  is  some  conftision,  and  perhaps  some  inconsistency, 
in  the  cases  on  this  subject ;  but  it  appears  to  me,  from  the  reason  of  the  thing  and  from 
a  review  of  all  the  cases,  that  an  acknowledgment  of  the  debt  can  only  be  considered  as 
evidence  of  a  new  promise,  or  what  is  pretty  much  the  same  thing  in  substance,  as  a 
circumstance  from  which  the  law  will  imply  a  new  promise.    To  consider  this  matter  on 
principle,  when  the  defendant  pleads  non  astumpHt  ir{/ra  §ex  oitnof,  and  the  plaintiff 


interfere ;  and  in  order  to  prevent  them,  it  was  enacted,  by  etat.  9  Geo. 
IV.  c.  14,  8.  1,  that  in  actions  of  debt,  or  upon  the  case,  grounded  upon 

plies  asmmpni  infra  $ez  annoSf  how  can  the  issue  be  found  for  the  plaintiff  without  proof 
of  a  promise,  express  or  implied,  within  six  years  ?  It  is  the  very  point,  and  the  only 
point,  in  issue.  I  cannot  comprehend  the  meaning  of  reriying  the  old  debt  in  any  other 
manner  than  by  a  new  promise."  Yeatety  J.,  observed :  "  My  judgment  is  not  yet  pre> 
pared  to  go  to  the  extent  of  some  of  the  cases  decided  on  this  subject.  We  are  told  in 
the  books,  that  an  acknowledgment  of  a  debt  is  only  evidence  of  a  promise  to  pay  it. 
Where  it  is  accompanied  by  circumstances  or  declarations  that  the  party  means  to  insist 
on  the  benefit  of  the  statute,  no  promise  to  pay  can  possibly  be  implied  without  violating 
the  truth  of  the  case."  The  views  expressed  by  these  two  learned  judges,  lie  at  the 
foundation  of  the  modem  decisions  in  Bngiand,  and  of  those  of  the  Supreme  Court  of 
the  United  States.  In  Fries  v.  BoiueUny  9  Serg.  &  Rawle,  R.  128,  the  defendant's  words 
were  wholly  inconsistent  with  a  promise  to  pay. 

*'  The  above  construction  has  ever  been  tenaciously  maintained  in  Pennsylvania,  ^nd 
has  been,  if  possible,  more  clearly  defined  and  illustrated.  In  giving  the  opinion  of  the 
court  in  Oleim  v.  iZ»e,  in  the  Supreme  Ooart  of  Pennsylvania,  6  Watts,  R.  44,  Button^ 
J.,  in  reference  to  the  loose  construction  at  one  time  £^ven  to  the  statute  in  respect  to 
acknowledgments,  observed,  that  some  twenty  years  ago  that  couit  began  to  retrace  its 
steps ;  and  that  its  latest  decisions  say,  that,  in  order  to  take  a  case  out  of  the  operation 
of  the  statute,  it  must  be  proved  that  the  defendant  admitted  the  debt  to  be  still  due  ; 
and  that  if  any  declaration  be  made  by  the  party  at  the  time  inconsistent  with  a  promise 
to  pay,  the  court  is  bound  to  instruct  the  jury  that  there  is  not  sufficient  evidence  from 
which  to  infer  a  new  promise.  By  Chief  Justice  CUbsoriy  in  giving  the  opinion  of  the 
Supreme  Court  of  Pennsylvania,  in  Berghatu  t.  Calhoun,  6  Watts,  Penn.  R.  219,  the 
doctrine  of  acknowledgment,  as  understood  by  this  court,  is  thus  laid  down:  An 
acknowledgment  of  indebtedness,  though  not  itself  a  promise,  is  held  to  be  evidence  of 
it.  In  this  we  see  a  remnant  of  that  judicial  repugnance  to  the  statute  of  limitations, 
which  had  at  one  time  nearly  abolished  it.  It  follows  neither  necessarily  nor  naturally, 
that  the  acknowledged  existence  of  a  debt,  barred  only  so  far  as  regards  the  means  of  its 
enforcement,  implies  a  promise  to  pay  it ;  and  an  express  promise  it  is  not  pretended  to 
be.  It  is  but  the  connection  of  a  fact  which  the  plaintiff  might  prove  as  effectively 
by  any  other  evidence,  for  it  is  a  postulate  of  the  doctrine  that  the  statute  which  takes 
away  the  remedy,  leaves  the  existence  of  the  duty  untouched.  Were  the  fact  of  indebt- 
edness, therefore,  the  efficient  cause  of  the  promise,  the  statute  would  be  a  dead  letter, 
for  the  plaintiff  would  make  out  a  case  to  recover  in  consistence  with  it  by  making  out 
his  original  demand,  fiat  a  naked  duty  or  moral  obligation,  though  a  sufficient  con- 
sideration for  an  express  promise,  raises  no  presumption  by  implication  of  law ;  conse- 
quently, though  we  might  accurately  suppose  the  recognition  of  a  debt  to  be  evidence 
of  consideration,  we  might  not,  agreeably  to  admitted  analogies,  suppose  it  to  be  evi- 
dence of  a  promise  because  it  is  equally  consistent  with  a  declared  determination  not  to 
pay.  It  is  established,  however,  by  decisions  we  dare  not  shake,  that  it  may  by  legal 
iotendment  be  evidence  of  a  promise ;  yet  to  avoid  the  uncertainty  and  insensible  en- 
croachment on  the  statute  that  would  ensue  did  we  attempt  to  shape  our  course  by  the 
lights  and  shadows  of  former  precedents,  we  may  require  the  acknowledgment  of  the 
demand  as  a  debt  of  legal  obligation  to  be  so  distinct  and  palpable  in  its  extent  and 
form,  as  to  preclude  hesitation."  Angell  on  Lim.  264, 3d  ed.  These  late  cases  in  Penn- 
sylvania are  supported  by  other  late  cases.  Magee  v.  Magee,  10  Watts,  Penn.  R.  112; 
Mogan  v.  Btar^  5  Id.  41 ;  Thompson  v.  Hopper^  1  Watts  k  Serg.  468  ;  Hay  T.  Kramer^ 
2  Id.  137 ;  Haydock  v.  Tracy,  3  Id.  603 ;  Brown  v.  Bridget,  2  Miles,  R.  424.  And  in 
still  later  cases  the  language  of  the  court  is,  that  "  the  acknowledgment  of  a  debt  ought 
to  be  plain,  unambiguous,  express,  and  so  distinct  and  palpable  in  its  extent  as  to 
preclude  hesitation.  GyVcuon  v.  Lame,  6  Watts  k  Serg.  218;  Allison  v.  James,  9  Id. 
380;  Aug.  on  Lim.  {2  ^12,  213;  Cowan  v.  Magowan,  Wallace,  R.  66;  BeU  v.  M^CaU,  1 
Browne,  R.  123;  Hudson  v.  Carey,  11  Serg.  k  Rawle,  R.  13;  BaiUy  v.  Bailey ^  14  Id. 
197 ;  Brown  v.  Campbell,  1  Id.  176;  Miles  v.  Moodie,  3  Id.  211  ;  ScuU  v.  Wallace,  15  Id. 
231  ;  JSckari  v.  Wilson,  12  Id.  393 ;  Patton's  AdmW  v.  Ash,  7  Id.  116  ;  Gallagher  v.  MiU 
Ugan,  3  Penn.  177 ;  Church  v.  FeUrow,  2  Id.  301 ;  Brown  v.  Bridges,  2  Miles,  424 ;  Thomp^ 
son  V.  Hopper,  1  W.  A  S.  468  ;  Haydock  v.  Tracy,  3  Id.  507 ;  Burr  v.  Burr,  2  Casey,  284 ; 
Morter  v.  The  Cum.  VtUley  R.  R^  II  Harris,  371 ;  Suter  v.  SheeUr,  10  Harris,  308. 

(1)  If  the  defendant  promise  to  pay  a  debt,  barred  by  the  statute  of  limitations,  in 
certain  specific  articles,  the  promise  is  conditional,  and  Uie  plaintiff  is  bound  to  show 


any  Bimple  contract,  no  aehnowledgment  or  promise  hj  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby 

that  ke  offered,  and  was  ready  to  accept  the  8i>ecific  articles.    Buth  r.  Barnard^  8  Johns. 
Rep.  407. 

An  acknowledgment  by  one  of  the  partners,  after  the  dissolution  of  the  paitnership, 
of  a  partnership  debt,  will  take  it  ont  of  the  statute.  Smith  v.  Ludlotp^  6  Johns.  Rep.  267. 
S.  P.  Fattenon  r.  Ckoate,  7  Wend.  441.  So  also  in  New  Hampshire.  GreaUea/r.  Qumejff 
3  Fairf.  II.  And  in  Oonnecticut.  Coit  r.  Tracy,  9  Conn.  1,  S.  C.  8  Conn.  268 ;  Auttm 
T.  Bottfffiek,  9  Id.  496 ;  Johtuon  v.  BeardeUe,  15  Johns.  Rep.  3 ;  Smith  t.  ImMow,  6  Johns. 
Rep.  267;  White  v.  Hale,  3  Pick.  291.  Contra,  Th&mpeon  t.  Peter,  12  Wheat.  565; 
Feck  T.  BoUford,  7  Conn.  Rep.  172.  So,  the  acknowledgment  of  one  joint  debtor  of 
the  existence  of  the  debt,  is  sufficient  to  take  it  out  of  the  statute ;  and  this  principle 
applies  to  the  case  of  executors,  heirs,  and  deriseea,  as  well  as  to  every  other  case.  A 
partial  payment  on  a  note  by  the  principal  promisor  will  take  the  debt  out  of  the  statute 
as  to  the  surety.  Hunt  t.  Bridgham,  2  Pick.  681,  and  see  Fortery,  Blood,  5  Pick.  54. 
But  in  Gardiner  r.  Nutting,  5  Greenl.  140,  it  was  held  that  an  acknowledgment  by  the 
maker  of  a  note  did  not  affect  the  right  of  a  collateral  guarantor  to  plead  the  statute. 
.It  was,  however,  holden,  in  Massachusetts,  that  the  promise  of  an  administrator  did 
not  take  the  demand  out  of  the  statute.  Dawea  r.  Shed,  15  Mass.  Rep.  6.  And  it 
has  been  held  in  that  state  that  an  administrator  cannot  revive  a  debt  doe  to  him- 
self by  the  intestate,  which  at  his  death  was  barred  by  the  statute.  Richmomft  case, 
2  Pick.  567.  And  see  Heath  r.  WdU,  6  Pick.  140 ;  Hord  v.  Lee,  4  Monroe,  37.  An 
executor  is  not  bound  by  acknowledgment  Friit  t.  ThomoM,  I  Whart  66.  Tide 
ChriMt  T.  Oamer,  2  Penn.  251.  Where  an  administrator  said  he  thought  the  debt 
paid,  and  that  he  could  produce  the  receipt ;  if  he  could  not,  and  it  was  correct,  it 
should  be  paid,  it  is  not  sufficient  acknowledgment.  Kent  v.  Wilkinaon,  5  Gill  k  J. 
499 ;  Fry  r.  Kirk,  4  Gill  k  J.  509.  To  bind  an  administrator,  it  must  be  shown  be 
was  such  at  time  of  acknowledgment  Laraeon  v.  Lambert,  7  Halst  247 ;  Biehop  v. 
Harriton,  2  Leigh,  532.  On  a  joint  and  several  note,  a  partial  payment  by  administntor 
of  one  does  not  take  the  case  out  of  the  statute  as  against  survivor.  Hathaway  t.  Haekell, 
9  Pick.  42.  And  the  Supreme  Court  of  the  United  States  have  said,  that  the  decisions, 
taking  cases  ont  of  the  statute  of  limitations  by  evidence  of  an  acknowledgment  have 
gone  fall  as  far  as  they  ought  to  be  carried,  and  the  court  were  not  inclined  to  extend 
them.  An  acknowledgment  must  be  unqualified  and  unconditional  to  revive  the  origi- 
nal cause  of  action ;  if  it  be  conditional  it  may  amount  to  a  new  assumpsit;  but  the 
performance  of  the  condition  roust  be  shown.  Wetzel  v.  Bustard,  1 1  Wheat  309.  See 
BUie  V.  Jarvia,  3  Mason,  457,  and  this  doctrine  was  repeated  in  Beil  v.  Morrieon,  I  Peters, 
Sup.  Gt  362.  Thus,  where  an  action  of  assumpsit  was  brought  against  J.  G.,  and  the 
statute  of  limitations  was  pleaded  in  bar,  a  witness  testified,  that  he  presented  to  J.  C.  s 
certain  account  against  J.  C.  and  J.  W.,  partners  in  trade,  under  the  firm  of  J.  G.  k  Co.,  in 
favor  of  the  plaintiff ;  and  that  J.  0.  stated  that  the  amoiint  was  due,  and  that  he  supposed 
it  had  been  paid  by  his  partner,  J.  W. ;  but  that  he  had  not  paid  it  himself,  and  did  not 
know  of  its  being  ever  paid  ;  Held,  that  this  was  not  sufficient  evidence  to  take  the  case 
out  of  the  statute.  In  this  case  there  was  no  promise,  conditional  or  unconditional ;  bnta 
simple  acknowledgment,  which  went  to  the  original  justice  of  the  action.  But  this  was 
not  enough.  The  statute  was  not  made  to  protect  persons  from  claims  fictitious  in  their 
origin ;  but  from  ancient  claims,  whether  well  or  ill  founded,  which  may  have  been  dis- 
charged, but  the  evidence  may  be  lost.  It  is  not  sufficient  to  take  a  case  out  of  the  statute, 
that  the  claim  should  be  proved,  or  acknowledged  to  have  been  originally  jni^t;  the 
acknowledgment  must  go  to  the  feet  that  it  is  still  due.  The  acknowledgment  of  J.  G. 
was,  that  he  had  not  discharged  the  account  presented  to  him,  but  he  does  not  saj 
that  it  was  not  discharged.  His  partner  might  have  paid  it  without  the  knowledge  of 
J.  G.,  and,  consequently,  his  declaration  that  he  had  not  himself  paid  it,  and  that  he  did 
not  know  whether  his  partner  had  paid  it  or  not,  was  no  proof  that  the  debt  remained 
due,  and  was,  therefore,  not  such  an  acknowledgment  as  will  take  the  case  ont  of  the 
statute  of  limitations.  Clementaon  v.  WilUame,  8  Granch,  72.  In  Sands  v.  GeUton,  the 
Supreme  Gourt  of  New  York  stated  the  amount  of  the  defendant's  admission  to  be, 
"that  the  plaintiff  had  never  received  what  he  claimed  as  a  debt;  and  that,  if  the 
defendant  believed  that  he  had  a  claim  in  law,  or  equity,  he  would  submit  the  matta* 
to  reference,  or  compromise  it;  but  that,  in  his  opinion,  the  plaintiff  had  no  such  claim; 
and  that  he  was  not  entitled  to  it  in  law  or  equity,  and  therefore,  he  would  neither 
submit  nor  compromise  it."  The  court  observed,  **  that  it  would  be  doing  violence  to  this 
admission,  to  say  that  there  is  evidence  from  which  a  promise  may  be  inferred,  to  pay  a 
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to  take  any  case  out  of  the  operation  of  the  statute,  or  to  deprive 
any  party  of  the  benefit  thereof,   unless  such  acknowledgment  or 

demand,  the  jastice  and  equity  of  which,  as  well  as  the  defendant's  liabilitj  to  pay  it, 
IS  utterly  denied/'  and  "that  if,  at  the  time  of  the  acknowledgment  of  the  existence  of 
the  debt,  such  acknowledgment  is  qualified  in  a  way  to  repel  the  presumption  of  a 
promise  to  pay,  then  it  will  not  be  evidence  of  a  promise  sufficient  to  reyive  the  debt, 
and  take  it  out  of  the  statute."  Sandt  t.  GdtUm,  15  Johns.  Rep.  511;  Danforik  y. 
Culver,  11  Johns.  Rep.  146;  Lawrence  ▼.  Sopkine,  13  Johns.  Rep.  288. 

The  courts  of  Pennsylyania,  at  a  comparatively  early  period,  expressed  their  doubts 
of  the  propriety  of  the  decisions  under  the  statute  of  limitations,  and  led  the  way  to  a 
construction  of  acknowledgments,  more  consistent  with  the  intention  of  the  legislature 
than  that  of  the  English  courts.  In  Chiier  v.  Pearee,  2  Browne,  35,  it  was  held  that  an 
acknowledgment  must  be  such  as  is  consistent  with  a  promise  to  pay.  And  this  doctrine 
was  recognized  and  enforced  in  Jones  v.  Moore,  5  Binn.  573 ;  in  MiUe  v.  Moodie,  3  S.  A 
R.  211,  and  again  repeated  by  C.  J.  THlghman,  in  Fries  v.  BoiseeUn,  9  8,  kK,  131 ;  in 
Hudson  Y.  Carey,  11  S.  &  R.  13 ;  in  Bailey  v.  Bailey,  14  S.  k  R.  197,  and  in  several  other 
cases.  In  Eckert  v.  Wilson,  it  was  said  by  Duncan,  J.,  that  the  acknowledgment  must 
be  an  unqualified  one  of  a  present  existing  debt ;  and  if  it  be  qualified  in  a  way  to  repel 
the  presumption  to  pay,  it  is  not  evidence  of  a  promise.  The  principal  cases  in  Penn- 
sylvania, in  which  the  acknowledgments  have  been  held  sufficient,  are  MUes  v.  Moodier  3 
S.  &  R.  211  ;  Henwood  v.  Cheeseman,  3  S.  A;  R.  500 ;  Patton  v.  Ash,  7  S.  &  R.  116.  Those 
in  which  the  acknowledgments  have  been  held  to  be  insufficient,  are  Guier  v.  Pearee, 
Bailey  v.  Bailey,  Hies  v.  BoisseUn,  Hudson  v.  Carey,  ut  supra,  Brovme  v.  Campbell,  1  S. 
k  R.  176;  and  Scull  y  fFoZ/aee,  16  8,  kK  231,  in  which  it  was  held  that  the  dechiration 
of  one  of  two  administrators,  defendants,  that  he  had  no  doubt  that  the  estate  was 
Lodebted  to  the  plaintiff,  but  that  his  co-administrator  was  determined  to  plead  the 
statute,  and  he  would  leave  the  matter  to  her,  and  would  have  nothing  to  do  with  it,  did 
not  take  the  case  out  of  the  statute.  And  in  Levy  v.  Cadet,  17  S.  A  R.  126;  S.  P.  SeO' 
right  V.  Craighead,  1  Penns.  Rep.  135,  it  was  held,  in  opposition  to  the  New  York  deci* 
sions,  that  the  acknowledgment  of  one  partner,  made  after  the  dissolution  of  the  partner- 
ship, did  not  prevent  the  other  from  using  the  statute  as  a  bar :  And  the  decision  is 
the  same  in  the  Supreme  Court  of  the  U.  S.  BeU  v.  Morrison,  1  Pet.  S.  C.  373.  See 
Ward  T.  Howell,  5  Har.  k  J.  60,  contra.    See  {receding  note. 

In  the  State  of  Maine,  it  is  now  held,  that "  nothing  short  of  an  absolute  promise,  or  a 
conditional  promise  accompanied  by  proof  of  a  performance  of  the  condition,  or  an 
unambiguous  acknowledgment  of  the  debt  as  existing,  and  due  at  the  time  of  such 
acknowledgment,  will  save  a  case  from  the  operation  of  the  statute.'^  Porter  v.  Hill,  4 
GreenL  42 ;  Deshon  v.  Eaton,  lb.  413 ;  Perley  v.  Little,  3  Greenl.  97 ;  Aug.  on  Lim.  {216. 

The  same  doctrine  now  prevails  also  in  Massachusetts.  Bangs  v.  Hall,  2  Pick.  368, 
where  the  cases  are  reviewed  and  the  rules  laid  down  by  Judge  Putnam,  But  in  a  later 
case,  (  Whitney  v.  Bigeloto,  4  Pick.  110,)  it  was  said  by  G.  J.  Parker,  that  '*  direct  and 
positive  proof  of  an  acknowledgment  or  promise  in  any  set  form  of  words  is  not  required. 
It  may  be  inferred  from  &cts  without  any  words ;  as  fh)m  payment  of  part,"  &c.  And 
it  was  held,  that  if  there  are  words  of  acknowledgment  without  declared  reference  to  the 
debt  in  question,  the  jury  may  infer  from  the  circumstances,  that  the  particular  debt 
was  acknowledged.    Ang.  on  Lim.  {215. 

In  Connecticut  in  a  late  case  (Marshall  v.  DaUeher,  5  Conn.  Rep.  486,)  the  Supreme 
Court  expressed  their  disinclination  to  make  further  inroads  upon  the  statute,  and  laid 
down  the  rule  that  there  must  be  either  an  express  promise  to  pay  the  debt,  or  an 
acknowledgment  that  it  is  due.  In  that  case,  the  defendant  had  said,  that  the  note  upon 
which  the  action  was  brought,  had  been  paid  in  a  particular  way,  which  the  plaintiff 
disproved  on  the  trial ;  but  it  was  held,  that  this  was  not  sufficient  to  prevent  the  bar  of 
the  statute.  And  in  a  very  recent  case,  it  was  decided  that  a  promise  by  an  executor, 
did  not  take  the  case  out  of  the  statute.  Peck  v.  Bot^ford,  7  Conn.  Rep.  172 ;  Ang.  on 
Lim.  2  217. 

In  North  Carolina,  it  is  held  that  the  acknowledgment  must  be  of  a  subsisting  debt. 
Billews  T.  Bogan,  1  Hayw.  13 ;  Ferguson  v.  Taylor,  lb.  50 ;  Ang.  on  Lim.  {  223.  It  has 
been  held  also  in  that  state,  that  an  acknowledgpnent  by  one  partner  made  after  the  dis- 
solution of  the  partnership,  will  take  the  case  out  of  the  statute.  MUntire  v.  Oliver,  2 
Hawks,  209.  The  rule  is  the  same  in  South  Carolina.  BeitJt  v.  Fuller,  I  M'Cord,  441 ; 
Briggs  Y.  Stark,  2  Rep.  Con.  Ct.  Ill ;  Veat  v.  Hassan,  3  M^Cord,  278.  The  cases  in  that 
state  seem  to  give  greater  effect  to  admissions  of  a  defendant,  than  in  most  others. 
See  Burden  v.  M'Elhenny,  2  Nott  k  M'C.  60 ;   Davis  v.  VerdieTf  I  M'Cord,  320 ;  Lee  v. 
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[  '*'147  ]  promise  shall  be  made  or  contained  bj  or  *m  some  writmg 
to  be  9igned  by  the  party  chargeable  thereby  ;(1)  and  that  where 
there  shall  be  two  or  more  joint  contractors,  or  executors  or  administra- 
tors of  any  contractor,  no  such  joint  contractor,  &c.,  shall  lose  the  benefit 
of  the  statute,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  and  signed  by  any  other 
or  others  of  them :  provided  always,  that  nothing  therein  contained  shall 
alter  or  take  away  or  lessen  the  effect  of  any  payment{2\  of  any  prin- 
cipal or  interest(3)  made  by  any  person :  proYided  also,  tnat  in  actions 

Perry ^  3  M^Gord,  562.  In  Azwn  ▼.  Blakdy^  2  M'Gord,  5,  it  was  held  that  a  promise  bj 
a  wife  after  marriage  to  {My  a  debt  contracted  by  her  previoiiB  to  the  marriage,  did 
not  take  the  case  out  of  the  statute.    Ang.  on  Lim.  {  224. 

In  Kentucky,  howerer,  the  decisions  seem  to  be  uniformly  in  foTor  of  such  a  eon- 
strnetion  of  acknowledgments,  as  to  give  full  effect  to  the  statute.  BeU  t.  Roftimi 
Hard.  301 ;  Barritan  y.  Handly^  1  Bibb,  443;  Omuby  t.  Letcher,  3  Bibb,  269;  Hard  v, 
Lee,  4  Monroe,  36 ;  Ang.  on  Lim.  {  225. 

In  New  Jersey,  it  has  been  held,  that  an  acknowledgment  of  the  debt,  though  accom- 
panied by  an  allegation  that  it  was  barred  by  the  statute,  is  sufficient  to  tnke  it  out  of 
the  statute.     Cadmxu  v.  Dumon,  Coxe,  176 ;  Xixon's  N.  J.  Dig.  433,  and  notes,  p.  438, 439. 

In  Oliver  y.  (rroy,  1  Har.  k  Gill,  204,  Gh.  Justice  Buchanan,  of  the  Gonrt  of  Appetlj 
of  Maryland,  after  reviewing  the  authorities,  laid  down  the  following  general  rales, 
derived  (as  he  supposed)  from  them.     1st.  That  the  suit  ought  to  be  brought  on  the 
original  cause  of  action,  and  not  on  the  new  promise  or  acknowledgment.    2d.  That  the 
acknowledgment  need  not  be  absolute  and  unconditional,  but  a  conditional  promifle  is 
sufficient ;  and  in  such  case,  it  is  incumbent  on  the  plaintiff,  to  show  at  the  trial,  either 
a  performance  of  the  condition*  or  a  readiness  to  perform  it.    3d.  The  acknowledgment 
must  be  of  a  present  subsisting  debt,  unaccompanied  by  any  qualifications  or  decUn- 
tions  which,  if  true,  would  exempt  the  defendant  from  a  moral  obligation  to  pij' 
4th.  An  acknowledgment  with  a  naked  refusal  to  pay,  or  a  refusal  accompanied  with  tn 
excuse  for  not  paying  it,  which  in  itself  implies  an  admission  that  the  debt  remains  doe, 
and  fUmiihee  no  real  objection  to  the  payment  of  it,  is  sufficient    5th.  Any  nnqatlified 
acknowledgment  of  a  present  subsisting  debt,  or  acknowledgment  with  no  other  excuse 
for  not  paying  it,  than  a  reliance  on  the  bar  created  by  the  act  of  limitations,  is  sufficient 
to  take  it  out  of  the  act     6th.  The  acknowledgment  of  the  debt  may  be  in  whole  or  in 
part     7th.  It  is  sufficient  if  it  be  after  bringing  of  the  suit    8th.  An  admission  that  the 
sum  claimed  has  not  been  paid  is  not  sufficient,  without  some  ftirther  admission  or  other 
proof,  that  the  debt  once  existed.     9th.  The  acknowledgment  need  not  be  made  to  the 
plaintiff,  but  may  be  made  to  anybody  else.    10th.  What  kind  of  promise  or  acknowledg- 
ment is  sufficient,  is  for  the  court  to  decide ;  and  Uie  evidence  offered  to  prove  sorh 
promise  or  acknowledgment  is  proper  to  be  submitted  to  the  jury  as  in  other  cases  under 
the  direction  of  the  court.    It  was  also  laid  down,  that  an  acknowledgment  mast  be 
taken  together,  and  that  no  evidence  can  be  received  to  turn  a  denial  of  the  existence  of 
a  debt  into  an  acknowledgment  of  a  subsisting  liability,  by  proving  that  the  defendant 
was  mistaken  in  supposing  it  to  have  been  paid.    See  further  as  to  what  acknowledg- 
ments will  foe  sufficient     Bradley  v.  Field,  3  Wend.  2*72;   Purdy  ▼.  AutUn,  lb.  187: 
Soulden  v.  Van  Rensselaer,  lb.  472 ;  Rogers  v.  Rogers,  lb.  503 ;  Stafford  v.  Bryan,  lb.  532. 
See  the  authorities  fully  collected  in  Angell  on  Limitations,  {{  208-285,  both  text  and 
notes,  to  which  the  reader  is  referred  for  more  extended  inquiries. 

(1)  Signature  by  the  agent  of  the  debtor  will  not  suffice.  Hyde  v.  Johnson,  2  Bingh. 
y.  C.  776.  Where  the  fair  import  of  the  writing  is  not  to  render  the  party  signing 
chargeable,  but  only  refers  to  others  by  whom  the  debt  is  to  be  paid,  it  is  not  sufficient 
to  bring  the  case  within  this  act.  Whippy  v.  Hillary,  3  B.  ^  Ad.  399,  recognized  in 
Routledge  v.  Ramsay,  3  '>fev.  &  P.  319 ;  8  A.  &  E.  224. 

(2)  Delivery  of  goods  by  agreement  between  debtor  and  creditor  in  reduction  of 
demand,  operates  as  payment  within  this  statute.     Hooper  v.  Stephens,  4  A.  A  E.  71. 

(3)  Payment  of  interest  within  six  years  by  one  of  two  joint  and  several  contractoiSi 
takes  the  debt  out  of  the  statute  as  to  both.  Wyatt  v.  Hodson,  8  Bingh.  309;  Beal^^- 
Oreenslade,  2  Cro.  &  J.  61,  S.  P.  on  note  dated  in  1817.  So  also  the  giving  a  new  note 
for  interest  due  on  one  barred  by  the  statutes.  Wenman  v.  Mohawk  Ins,  Co,,  13  Wend. 
267.  So  also  payment  of  interest  by  principal  as  against  surety.  Sigoumey  v.  J)r(«r!fj 
14  Pick.  387. 
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to  be  commenced  against  two  or  more  sncli  joint  contractors,  &c.,  if  it 
shall  appear  at  the  trial  or  otherwise,  that  the  plaintiff,  though  barred 
by  the  statute  of  limitations  or  this  act,  as  to  one  or  more  of  such  joint 
contractors,  &c.,  shall  nevertheless  be  entitled  to  recover  against  any 
other  or  others  of  the  defendants,  by  virtue  of  a  new  acknowledgment 
or  promise,  or  otherwise,  judgment  may  be  given  and  costs  allowed  for 
the  plaintiff  as  to  such  defendant  or  defendants  against  whom  he  shall 
recover,  and  for  the  other  defendant  or  defendants  against  the  plaintiff.. 
And  by  sect.  2,  if  any  defendant  in  any  action  on  any  simple  contract 
shall  plead  any  matter  in  abatement,  to  the  effect  that  any  other  persons 
ought  to  be  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall 
appear  at  the  trial  that  the  action  could  not,  by  reason  of  the  said  sta- 
tute of  limitations,  or  this  act,  be  maintained  against  the  other  persons 
named  in  such  plea,  or  any  of  them,  the  issue  joined  on  such  plea^shall 
be  found  against  the  party  pleading  the  same.  And  by  sect.  3,  no  in- 
dorsement or  memorandum  of  any  payment  written  or  made  after  the 
time  appointed  for  this  act  to  take  effect,  upon  any  promissory  note,  bill 
of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the  party  to  whom 
such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment,  so  as  to  take  the  case  out  of  the  operation  of  the  8tatute8.(z) 
And  by  sect.  4,  the  statute  of  limitations  and  this  act  shall  be  deemed 
to  apply  to  the  case  of  any  debt  on  simple  contract  alleged  by 
way  of  "^'set-off  on  the  part  of  any  defendant,  either  by  plea  [  '*'148  ] 
or  otherwise.     This  act  took  effect  1st  January,  1829. 

^^  This  statute  did  not  intend  to  make  any  alteration(A;)  in  the  legal 
construction  to  be  put  upon  acknowledgments  or  promises  made  by  de- 
fendants, but  merely  to  require  a  different  mode  of  proof.''  The  ac- 
knowledgment need  not  specify  the  amount  of  the  ieht^(I)  which  may 
be  shown  by  extrinsic  evidence.  Hence  a  general  promise  in  writing, 
not  specifying  the  amount,  but  which  can  be  made  certain  as  to  the 
amount  by  extrinsic  evidence,  is  sufficient  ;(m)  but  a  promissory  note 
improperly  stamped  is  not.(n)  There  must  be  an  absolute  acknowledg- 
ment that  some  debt  is  due,(o)  and  this  acknowledgment  must  be  before 
action  brought,  (p) 

Where  two  parties  meet  and  go  through  an  account  in  which  there 
are  items  on  both  sides  and  strike  a  balance,  this  is  evidence  of  an  agree- 
ment that  the  items  of  one. account  should  be  setoff  against  the  earlier 
items  of  the  other,  whence  arises  a  new  consideration  for  the  payment 
of  the  balance,  and  the  case  is  taken  out  of  the  operation  of  the  statute 
of  limitation8.(9) 

Since  this  statute  it  has  been  holden,  that  where  the  written  promise 

(i)  See  Purdon  v.  Purdon,  10  M.  &  W.  562. 

{k)  Per  THndiUj  C.  J.,  deliyering  judgment  in  Haydon  t.  WilliarM^  Y  Bingh.  163. 

(/)  Leckmere  y.  Fletcher j  3  Tjrwh.  460,  recognized  in  Waller  v.  Lacyj  I  U.  k  Gr.  64 ; 
1  ScoU*8  N.  R.  186. 

(m)  Bird  v.  Oammon,  3  Bingh.  X.  G.  888;  5  Scott,  213,  recognized  in  Hartley  t. 
Wharton,  3  P.  &  D.  532  ;  11  A.  &  E.  934;  Gardner  v.  M^Mahon,  3  Q.  B.  561;  2  G.  A;  D. 
693. 

(n)  Jonee  ▼.  Ryder^  4  M.  &  W.  32.  (o)  Spang  v.  Wright^  9  M.  &  W.  629. 

(p)  Bateman  v.  Finder,  3  Q.  B.  574 ;  2  G.  &  D.  790,  recognizing  Tanner  t.  Smart,  ante^ 
p.  146. 

{q)  Athby  Y.Jamea,  11  M.  &  W.  642 ;  IClark  y.  Alexander,  8  ScoU's  N.  R.  166.] 


V 


143  A88UKPSIT. 

has  been  loet9(r)  oral  eyidence  may  be  given  of  its  contents.  Ayerbal 
acknowledgment(«)  of  part  payment  of  a  debt  is  not  sufficient  (within 
the  proviso  in  the  1st  section  of  this  statute)  to  take  the  case  out  of  the 
statute  of  limitations ;  for  this  statute  (9  Geo.  IV.  c.  14)  must  be  con- 
strued as  containing  a  general  provision  that  in  no  case  should  an  ac- 
knowledgment or  promise  bj  words  only  be  sufficient  to  take  the  case 
out  of  the  statute  of  limitations,  whether  such  acknowledgments  were  of 
he  existence  of  the  debt  or  of  the  fact  of  part  payment ;  and  the  pro> 
iso  must  be  considered  as  leaving  to  the  fact  of  part  payment  if  pro- 
perly proved,  that  is,  not  by  an  acknowledgment  afUvj  the  same  effect 
which  it  had  before  the  statute. (f)  Hence  evidence  of  oral  declarations, 
although  not  sufficient  to  prove  a  payment,  may  be  received  to  corrobo- 
rate otner  proofs  of  that  fact.(ii) 

Defendant,  by  a  deed,  reciting  that  he  was  indebted  to  plaintiff*  and 
others,  assigned  his  property  to  plaintiff  and  others  in  trust  to 
[  ^149  ]  *pay  all  such  creditors  as  should  sign  the  schedule  of  debts 
annexed,  with  a  proviso,  that  if  all  the  creditors  whose  debts 
amounted  to  a  certain  sum  did  not  sign  by  a  fixed  day,  the  deed  shonid 
be  void ;  the  plaintiff  never  executed  the  deed,  nor  was  the  amoant  of 
his  debt  anywhere  stated ;  this  was  holden  not(:r)  to  be  a  sufficient  ac- 
knowledgment :  but  it  has  since  been  holden,(yj  that  the  amount  of  the 
debt  need  not  be  expressed ;  and  that  a  written  promise  to  pay  a  debt 
contracted  during  infancy,  is  sufficient  under  9  Geo.  lY.  c.  14,  although 
it  neither  contains  the  name  of  the  creditor,  the  amount  due,  nor  the 
date ;  and  that  parol  evidence  is  admissible  to  supply  these  particulars. 

Since  the  passing  of  Lord  Tenterden's  Act,  9  Geo.  IV.  c.  14,  b.  1, 
the  existence  of  items  in  an  open  account  within  six  years,  will  not 
operate  to  take  the  previous  portion  of  the  account,  out  of  the  statute 
of  limitationB.(2)  In  Cotes  v.  MarriSy  Bull.  N.  P.  149,  Denisofiy  J., 
held  that  where  all  the  items  are  on  one  side,  as  in  an  account  between 
a  tradesman  and  his  customer,  the  last  item  which  happens  to  be  within 
six  years,  shall  not  draw  after  it  those  that  are  of  a  longer  standing. 
Per  Denison^  J.,  in  Cotes  v.  Harris^  Bull.  N.  P.  149.(1)  And  in  this 
case  the  same  learned  judge  held,  that  the  clause  in  the  statute  about 
merchants'  accounts,  extended  only  to  cases  where  there  were  mutual 
accounts  and  reciprocal  demands  between  two  persons.  See  Williams 
v.  Chiffithsy  2  Or.  M.  k  B.  364.  And  in  Webber  v.  TiviU,  2  Saund. 
124,  it  was  holden,  that  this  clause  extended  only  to  accounts  current 
between  merchants,  and  not  to  accounts  stated  between  them.     See 

{r\  Eaydon  r.  WiUiamt,  7  Bingh.  163. 

m  WillU  V.  Newham,  3  Y.  A  Jer.  618,  recognized  in  BayUy  T.  AtKt<m^  12  A.  ft  E.  493 ; 
4  P.  ft  D.  204 ;  Maghu  Y.  a  Neil,  7  M.  ft  W.  531 ;  and  see  Eattwood  r.  SavilU,  9  IL  ft  W. 
615.     [Clark  y.  Alexander ^  ubi  sub.] 

(()'  See  Watert  v.  Tomkme,  1  Tyr.  ft  Or.  137 ;  2  Or.  M.  ft  R.  723 ;  Trentham  t.  DeveriU^ 
3  Bingh.  N.  0.  397. 

(ti)  Bevan  t.  Qethmg,  3  Q.  B.  740 ;  3  O.  ft  D.  59. 

(z)  Kenneti  r.  MUbank,  8  Bingh.  38. 

(y)  Hartley  y.  Wharton,  3  P.  ft  D.  529 ;  11  A.  ft  E.  934. 

(x)  CoUam  y.  Partridgty  4  M.  ft  6r.  271 ;  4  Scott's  N.  R.  819. 

(1)  S.  P.  Tngram  y.  Sherrard,  17  S.  ft  R.  347 ;  Bennett  y.  Davie,  1  New  H.  19 :  IkmM 
y.  Smth^  4  Greenl.  337, 
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fturtlier  on  this  clause,  Welfard  v.  Liddel,  2  Ves.  400.(1)  In  Ingl%9  v. 
JSaighy  8  M.  &  W.  769,  the  Court  of  Exchequer  seem  to  have  decided 
that  the  exception  in  the  statute  of  limitations  as  to  merchants'  accounts^ 
applies  only  to  cases  where  an  action  of  account,  or  an  action  on  the 
case  for  not  accounting,  will  lie,  but  not  to  an  action  of  indebitattis 
assumpsit ;  and  in  Cottam  v.  Partridge^  4  M.  &  Gr.  284,  Tindal^  G. 
J.,  thought  that  the  exception  was  not  applicable,  where  an  action  of 
account  cannot  be  maintained.  An  open  account  between  two  trades- 
men for  goods  sold  by  each  to  the  other  without  any  agreement  that  the 
foods  deliyered  on  the  one  side  shall  be  considered  as  payment  for  those 
elivered  on  the  other,  does  not  constitute  such  an  ''  account  as  concerns 
the  trade  of  merchandise  between  merchant  and  merchant,"  within  the 
exception  of  the  8rd  sect,  of  the  statute  of  limitations,  21  Jac.  I.  c. 
16.(a) 

In  the  case  of  Mobinson  v.  Alexanderj{b)  which  was  a  case  of  mer- 
chants' accounts,  in  which  there  had  been  no  item  on  either  side  for 
much  more  than  six  years  previous  to  the  filing  of  the  bill  '^in 
Chancery ;  the  defendant  by  his  answer  insisted  on  the  sta*  [  *150  ] 
tute  of  limitations,  as  a  bar  to  the  account  sought  by  the  bill, 
but  the  House  of  Lords  held  the  case  to  be  within  tne  exception  of  the 
atatute. 

Plaintiff  declared  as  executor  on  a  promise  to  the  testator  ;{c){2)  de- 
fendant pleaded  non  asiumpmt  infra  sex  annoB  ;  and  upon  the  trial  it 
appeared  that  there  was  a  new  promise  made  within  six  years,  but  it 
was  made  to  the  plaintiff  and  not  to  the  testator.  Per  Our,,  he  should 
have  declared  accordingly.  And  in  Sarell  r.  Wine,  8  East,  409,  in  the 
case  of  an  action  brougQt  by  an  administrator  on  promises  to  the  intes- 
tate, where  the  evidence  was  an  acknowledgment  to  the  administrator 
within  six  years,  it  was  holden  insufficient  on  the  authority  of  the  pre- 
ceding case.  (3)  So  where  an  action  was  brought  by  an  executor  on 
promises  maae  to  the  testator,(c2)  the  defendant  pleaded  non  assumpsit 
infra  sex  annos,  and  the  plaintiff  replied  a  subsequent  promise  to  him- 

[a)  Cottam  v.  Partridge^  nbi  sub. 

\b)  8  Bligh,  N.  S.  352,  cited  bj  Patkey  B.,  in  Inglia  ▼.  Haigh^  S  M.  J^  W.  781. 

re)  Deane  t.  Craiiu^  Salk.  28. 

\d)  Hickman  y.  TToZAer,  Willes,  27. 

» 

(1)  AcconntB  between  merchants  in  the  character  of  principal  and  factor,  are  not 
irithin  the  act  SHU*  v.  D<maid»<m^  2  DaU.  264 ;  8.  G.  2  Yeates,  105.  See  Murray  v. 
CMter,  5  J.  G.  R.  522  ;  20  Johns.  576  ;  Ang.  on  Lim.  {  145,  and  notes.  And  where  the 
vsage  of  a  bank  was  at  the  end  of  every  month  to  balance  the  bank  book  of  a  depositor, 
and  make  the  balance  the  first  item  of  a  new  account,  and  to  restore  to  the  depositor 
the  checks  drawn  bj  him  during  the  month,  it  was  held  that  the  statute  began  to  mn 
as  to  snch  balance  from  the  time  of  so  stating  the  account.  Union  Bank  v.  Knajop^  3 
Pick.  96.  In  Ba$t  ▼.  Bom,  6  Pick.  362,  it  was  held,  that  merchants'  accounts  were 
within  the  statute,  although  there  was  no  item  within  six  years.  Such,  also,  was  the 
opinion  of  Ghancellor  Kent,  in  Cotter  v.  Murray,  5  J.  G.  R.  522.  In  MandeoiUe  t.  WUatm^ 
6  Oranch,  15,  however,  the  Supreme  Gourt  of  the  U.  S.  maintained  a  contrary  doctrine. 
See  Tucker  v.  Ives,  6  Gowen,  193.  And  such  has  been  the  decision  of  the  Gourt  of 
Appeals  of  Kentucky.  LanadaU  v.  Brashear,  3  Monroe,  330.  See  also,  Patterton  v.  Brown, 
6  Monroe,  10;  Ang.  on  Lim.  {{  152,  165. 

(2)  See  Beard  v.  Cowman^ t  Executor,  3  Harris  k  M'Hen.  Rep.  152. 

(3)  Contra.  Bumeli  v.  Mobg»  3  N.  Hamp.  467 ;  Butcher  v.  Hexton,  4  Leigh,  519. 
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Belf,  the  replication  was  adjudged  a  departure  in  pleading,  and  there- 
fore bad.(l) 

A  party  suing,  and  seeking  to  arail  himself  of  the  law  of  a  particular 
country,  must  take  the  law  as  he  finds  it*  Hence,  wh^e  in  an  action 
of  debt  it  was  ayerred  that,  before  the  making  the  obligation  ther^n- 
after  mentioned,  the  plaintiffs  carried  on  business  in  Scotland,  and  that 
one  A.  B.  and  the  defendant  were  resident  and  domiciled  therein ;  and 
that  by  a  certain  obligation,  (set  out,)  the  said  A.  B.  and  the  defendant 
became  bound,  jointly  and  severally,  to  pay  to  the  plaintifis  a  sum  of 
money :  that,  by  the  law  of  Scodand,  the  time  for  instituting  any  l^al 
proceeding,  upon  the  obligation,  and  the  cause  and  right  of  action  accni- 
ing  thereon,  had  not  yet  elapsed;  that  is,  by  the  said  law  the  plaintiffs 
had  the  right  of  suing  thereon,  at  any  time  with  forty  years  from  the 
making  thereof.  A  plea,  that  the  cause  of  action  did  not  accrue  within 
$ix  years,  was  holden(«)  on  demurrer  to  be  a  sufficient  answer  to  the 
action.(2) 

A  direction  for  the  payment  of  debts  in  a  will  of  personal  estate  will 
not  stop  the  running  of  the  statute  of  limitations,  for  such  a  direction 
is  merely  inoperative  so  far  as  the  personal  estate  is  concerned.  If 
time  has  once  begun  to  run  against  a  debt  in  the  debtor's  lifetime,  it 
does  not  afterwards  cease  to  run  during  the  period  which  may  elapse 
between  his  death  and  the  time  at  whicn  a  personal  representative  to 
him  is  con8tituted.(/) 

Replication. — The  replication  must  state  that  the  cause  of  actum 
accrued  within  six  years  next  before  the  suing  forth  of  the  writ ;  for 
where,  in  assumpsit,  by  an  executor,  on  promises  to  the  testator,  the 
defendant  pleaded  the  statute,  and  the  plaintiff  replied,  that  the  writ 
was  sued    out   on  such  a  day,(^)(3)   and  within  six  years  before 

(e)  The  Britith  Linen  Company  r.  Drummondj  10  B.  &  G.  903. 

(/)  Freake  v.  Cran^ddt^  3  Mj.  &  Cr.  499,  Cottenham,  C,  recognizing  Seoti  r.  Jones^  as 
decided  in  D.  P.  1838,  4  GI.  k  Fin.  382,  reversing  the  jndgment  of  Brougham,  G.,  in  Jomm 
Y.  ScoU,  I  Rubs,  k  M.  255. 

(ff)  Hickman  v.  Walker,  Willes,  2?. 

(1)  In  fin  action  against  defendant,  as  carrier,  he  pleaded  the  statute  of  limitations ; 
and  it  was  holden,  that  plaintiff  could  not  give  a  subsequent  promise  in  evidence  to 
take  it  out  of  the  statute,  the  action  being  founded  in  tort  OiUUgher  v.  HoUin^tiocfik^ 
3  Harris  k  M<Hen.  Rep.  122. 

(2)  The  statute  of  limitations  is  a  bar  to  an  action  on  a  contract  made  in  another 
state,  and  on  which,  by  the  law  of  that  state,  the  time  of  limitation  had  not  yet  expired. 
Noah  V.  Tappeny  1  Gaines,  Rep.  402 ;  FearaaU  v.  Jheighty  2  Mass.  Rep.  84.  Byrne  r. 
Croumingshieldy  17  Mass.  Rep.  65 ;  Medbury  v.  HopkitUy  3  Gonn.  Rep.  472 ;  and  see 
yDeeoucKe  v.  Savetur,  3  J.  G.  R.  217;  Le  Boy  v.  Crovminythiddy  2  Mason,  151 ;  Jonm  ▼. 
ffooky  2  Rand.  303.  The  lex  fori  governs  as  to  limitations,  and  not  the  lex  hei  eom- 
tractue.  Lincoln  v.  BattelUy  6  Wend.  475 ;  JifClure  v.  SiUimany  3  Pet.  276.  Even 
where  the  parties  were  both  subjects  of  a  foreign  country,  where  the  debt  accmed 
and  was  barred.  Bulger  v.  Rockey  1 1  Piclc.  36.  So,  to  a  set-off  of  demands  arising  in 
another  state.  Rugglu  v.  Keelety  3  Johns.  Rep.  263.  The  statute  of  limitations  ia  a 
good  plea  to  set-off.    Aleopp  v.  NickolUy  9  Gonn.  359. 

(3)  In  New  York  it  has  been  held  that  a  ecqnae  to  save  the  statute  may  be  deUveired 
to  the  sheriff  with  instructions  to  return  it  non  eeU  Beekman  v.  SaUerlety  6  Gowen,  619. 
But  it  is  indispensable  that  the  writ  should  be  returned.  Baskine  v.  Wileony  6  Gowen, 
471.  To  prevent  the  running  of  the  statute  by  process  and  continuances,  the  iasoing 
and  return  of  the  first  process  must  be  shown,  and  the  process  on  which  the  defendant 
is  arrested  must  be  produced,  so  as  to  be  connected  with  the  first,  by  continoance 
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the  suing  out  thereof,  ^letters  testamentary  were  granted  to  [  '^'ISl  ] 
the  plaintiff;  on  special  demurrer,  assigning  for  cause,  that 
the  plaintiff  had  not  alleged  positively  that  the  cause  of  aetion  accrued 
within  six  years  before  the  suing  forth  of  the  writ,  the  replication  was 
holden  bad;  the  court  observing,  that  the  time  of  limitation  must  be 
computed  from  the  time  when  the  action  first  accrued  to  the  testator, 
and  not  from  the  time  of  proving  the  will ;  that  the  proving  the  will 
did  not  give  any  new  cause  of  action,  and'  consequently  the  time  when 
it  was  done  was  immaterial.  So  where,  to  assumpsit  brought  by  the 
assignee  of  a^  bankrupt,(A)  defendant  pleaded  the  statute  of  limitations ; 
Ae  plaintiff  replied  the  bankruptcy  and  assignment,  and  that  the  cause 
of  action  arose  within  six  years  next  before  the  assignment :  on  de- 
murrer, the  replication  was  holden  bad :  the  court  observing,  that  the 
statute  would  be  defeated  as  to  all  simple  contracts,  if  an  assignment, 
at  the  end  of  five  years  and  a  half,  was  to  set  all  at  lar^e  again. 

By  Stat.  21  Jac.  I.  c.  16,  s.  4,  it  is  enacted,  ^^  That  if  judgment  be 
given  for  the  plaintiff  and  reversed  by  error,  or  the  judgment  be  ar- 
rested, or  if  the  defendant  be  outlawed,  and  the  outlawry  reversed ;  the 
plaintiff,  his  heirs,  executors,  or  administrators,  may  commence  a  new 
action  or  suit  from  time  to  time  within  a  year  after  such  judgment 
given  or  outlawry  reversed."(l) 

It  has  been  said,  that  within  the  equity  of  the  preceding  section,  the 
courts  have  permited  an  executor  or  administrator  within  a  t/ear{2) 

{h)  Gray  v.  Mendez^  I  Sir.  656. 

on  the  record.  Davit  v.  Weatj  5  Wend.  63 ;  Jaekton  v.  Brooks,  14  Id.  649.  A  writ 
against  two,  served  on  one,  and  an  dlUu  served  on  both,  does  not  avoid  the  statute. 
Magan  v.  Clark,  6  Watts,  528. 

(1)  It  is  not  a  sufficient  replication  to  a  plea  of  the  act,  that  the  plaintiff  commenced 
a  previous  action  within  the  period  allowed  by  the  act,  and  after  the  expiration  of  the 
period  was  nonsuited  bj  order  of  the  court.  Harria  v.  Dennit,  1  S.  &  B.  236.  It  is  no 
answer  to  a  plea  of  the  statute  to  an  action  on  an  express  verbal  agreement,  that  a  suit 
has  been  commenced  within  time,  and  discontinued  because  misconceived.  Sherman  v. 
Bamst,  8  Conn.  138. 

(2)  I  am  not  aware  of  any  case  in  which  this  point  has  been  expressly  decided,  or  in 
which  it  has  been  holden,  that  an  executor  or  administrator  mutt  bring  his  action  within 
a  year.  In  BuUer's  N.  P.  150,  Is  the  following  position ; — *'  If  an  executor  take  out  proper 
process  within  a  year  after  the  death  of  his  testator,  if  the  six  years  were  not  lapsed  before 
the  death  of  the  testator,  though  they  be  lapsed  within  that  year,  yet  it  will  be  sufficient 
to  take  it  ont  of  the  third  section  of  the  statute  of  limitations  by  the  equity  of  the  fourth 
section."  The  authority  cited  for  this  position  is  Cawer  v.  James,  probably  the  same 
case  as  is  reported  in  Willes,  255,  by  the  name  of  Karverv.  James;  but  in  Willes 
Beport,  the  position,  as  laid  down  by  Buller,  seems  rather  to  have  been  admitted  than 
expressly  determined.  In  like  manner,  in  WUcocks  v.  Huggins,  Str.  907,  and  Fitzg.  170, 
289,  it  seems  to  have  been  taken  for  granted.  From  the  language,  however,  of  Lee,  J., 
in  the  last-mentioned  case,  it  may  be  inferred  that  at  that,  time  no  fixed  period,  within 
which  the  executor  or  administrator  might  bring  the  action,  had  been  established.  His 
words  are,  (Fitzg.  172,)  ^*In  the  contingency  that  has  happened,  the  statute  does  not 
limit  any  time  for  the  executor  to  bring  his  action ;  but  there  is  a  clause  that  provides 
(where  a  judgment  is  reversed,  after  the  six  years)  one  year  after  the  reversal  for  Uie 
plaintiff  to  bring  a  new  action,  which  may  be  a  direction  with  regard  to  the  reasonable* 
ness  of  the  time  to  be  allowed  an  executor  or  administrator  in  the  present  contingency." 
It  is  observable  also,  that  in  WUcocks  v.  Muggins,  Fitzg.  171,  a  case  (Leihhridge  v.  Chap^ 
isan,)  was  cited,  where  an  administrator  brought  his  action  fourteen  months  after  the 
intestate's  death,  and  recovered :  and  in  WUcocks  v.  Iluggins,  (where  the  action  was 
brought  by  the  executor  of  an  executor  in  right  of  the  first  testator  more  than  four  years 
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after  the  death  of  the  testator  or  intestate,  to  renew  a  smt  commenced 
by  the  testator  or  mte8tate.(l) 

Exceptions  in  the  Case  of  Infancy ^  ^e, — ^By  the  7th  section 
[  *152  ]  of  Stat.  21  Jac.  I.  c.  16,  "  If  any  person  entitled  to  *siich 
action  of  trespass,  detinue,  troyer,  replevin,  actions  of  aocoant, 
debt,  trespass  for  assault,  menace,  battery,  wounding,  or  imprisonment, 
actions  upon  the  case  for  words,  shall  be,  at  the  time  of  such  cause  of 
action  accrued,  within  the  age  of  twenty-one  years,  feme  covert^  nen 
compos  mentiSy  imprisoned,  or  bejrond  the  Beas,(2)  such  person  shall  be 
at  liberty  to  bring  the  same  actions  within  such  times  as  are  before 
limited  after  their  being  of  ftiU  age,  discovert,  of  sane  memory,  ni 
large,  and  returned  from  beyond  the  seas."    By  stat.  8  ft  4  Will.  IV. 


after  the  death  of  the  first  executor,)  it  was  admitted  by  the  court,  that  If  the  secosd 
executor  had  been  retarded  by  Buits  about  the  will  or  adminiBtration,  it  would  haie 
altered  the  case,  becauBe  then  the  neglect  would  have  been  accounted  for.  Perhaps  the 
only  rule  that  can  be  laid  down  with  safety  is,  that  the  executor  or  administrator  must 
bring  his  action  within  a  reasonable  time.  This  rule  receives  some  sanction  from  the 
following  observations  of  the  judges  in  WUeoekM  v.  Huggvu^  Fitsg.  290.  Raymond^  G.  J.: 
"  It  might  be  too  harsh  a  construction  to  say,  that  the  debt  becomes  irrecoverable  by  aa 
abatement  of  the  action,  after  the  six  years  elapsed,  by  the  plaintiff's  death ;  but  then 
the  executor,  to  bring  his  case  within  the  equity  of  the  statute,  must  make  a  recent 
prosecution,  as  to  which  the  clause  in  the  statute  tJiat  provides  a  year  after  the  leverssl 
of  a  judgment,  i^c,  may  be  a  good  direction."  Pa^e^  J. :  *'  Such  a  recent  prosecution  is 
to  be  made  as  will  show  the  party  came  as  early  as  he  might.  If  there  had  been  a 
contest  about  the  will  or  right  of  administration,  that  should  have  been  pleaded  in 
excuse  of  the  delay.''  Frobyn^  J. :  "  Nothing  hath  been  disclosed  to  show  why  the  action 
was  not  brought  sooner.  If  a  reasonable  cause  had  been  shown,  it  might  bring  the 
action  within  the  notion  of  a  recent  prosecution,  though  it  had  been  brought  after  the 
year^  Lee^  J. :  ^'I  think  that  it  should  be  in  the  nature  of  Journeys  Accompts,  vAieA  it 
a  taking  up  and  pursuing  the  old  action  in  a  reasonable  ttm^,  which  is  to  be  discuBsed  by 
the  discretion  of  the  justices,  6  Co.  Spencer's  case ;  and,  by  the  same  rule,  I  think  what 
is  or  is  not  a  recent  prosecution,  in  a  case  of  this  nature,  is  to  be  determined  by  the  dis- 
cretion of  the  court  from  the  circumstances  of  the  case,  but  generally  the  year  in  the 
statute  is  a  good  direction."  A  similar  clause  to  that  in  the  text  will  be  found  in  stai  3 
k  4  Will.  IV.,  c.  42,  s  6.  The  foregoing  case  of  WiUocks  v.  Buggins  was  much  com* 
mented  upon  in  Rhodes  v.  Smethurst,  4  M.  ft  W.  47. 

(1)  A  suit  within  six  years  after  cause  of  action,  and  abated  by  death  of  plaintiff,  may 
be  renewed  within  a  year  by  executor.    Schermerhom  v.  Sehermerhomy  5  Wend.  513. 

(2)  In  Pennsylvania  it  is  held,  that  the  words  "  beyond  sea"  in  the  act  of  1713  (which 
closely  resembles  the  British  statute)  must  be  taken  to  mean  "out  of  the  limiis  of  the 
United  States."  Ward  v.  Hallam,  2  ball.  217  ;  iS'.  C7.  1  Teates,  329 ;  Thurston  v.  DasNs, 
9  S.  ft  R.  288.  So  in  Missouri  and  Michigan.  Ang.  on  Lim.  {{  201-207.  A  similar 
decision  is  to  be  found  in  an  early  case  in  Connecticut.  Oustine  v.  Brattle^  Kirby's  Rep. 
299.  In  the  Supreme  Court  of  the  United  States,  however,  the  same  expressions  in  s 
statute  of  Virginia  have  received  a  different  construction.  '*  Beyond  Bea,"and"oot 
of  the  state,"  were  said  to  be  analogous  expressions.  Favf  v.  Roberdeau,  3  Cranch,  177; 
S.  P.  Murray  v.  Baker y  3  Wheat.  541 ;  Shelby  v.  Ouy,  11  Wheat.  361;  Ang.  on  Lim. 
{  200,  and  cases  there  cited.  The  rule  in  Maryland,  is  the  same.  Brent  v.  Taskerj  1 
Bar.  ft  M'Hen.  89;  Faneoast  v.  Addison^  1  Bar.  ft  J.  350.  So  in  South  Carolina;  Forbes 
V.  Footy  2  M'Cord,  331 ;  S.  P.  Richardson  v.  Richardson,  6  Ohio,  125.  So  in  Kentucky, 
the  expressions  "  out  of  the  country,"  have  been  held  to  mean  "out  of  the  state,"  Jf«i- 
sell  V.  Israel,  3  Bibb,  110.    See  Sleight  v.  Kane,  1  Johns.  Cas.  76. 

The  plaintiff,  if  he  wishes  to  bring  himself  within  any  of  the  exceptions,  must  so 
reply,  and  cannot  otherwise  avail  himself  of  it  on  the  trial.  Witherup  v.  BtU,  9  S.  ft  B. 
11.  And  if  the  plaintiff  reply  that  he  resides  beyond  sea,  he  must  also  aver  that  he  has 
not  been  in  the  state  within  the  period  of  limitation.  Thurston  v.  Daves,  9  S.  ft  R.  288. 
See  also  James  v.  Henry,  3  Litt.  48  ;  Sheed  v.  ffallj  2  Marsh.  21 ;  Ormsby  v.  Leichtr^ 
3  Bibb,  269 ;  Crocker  v.  Arey,  4  Am.  Law  Reg.  462. 
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c.  42,  s.  7^  no  part  of  the  United  Einedom  of  Great  Britain 
and  Ireland,  nor  the  Islands  of  Man,  Qnernsey,  Jersey,  *A1-  [  *158  ] 
demej,  and  Sark,  nor  any  islands  adjacent  to  any  of  them, 
being  part  of  the  dominions  of  his  Majesty,  shall  be  deemed  to  be  be- 
yond the  seas  within  the  meaning  of  this  act  or  of  the  act  of  21  Jac.  L 
c.  16«  Ireland,  notwithstanding  the  act  of  Union  and  the  foregoing 
7th  sect,  of  the  stat.  8  &  4  Will.  lY.  c.  42,  is  still  beyond  the  8eas(ft: 
within  the  stat.  4  Ann.  e.  16,  s.  19. 

The  lapse  of  time  is  a  bar  in  the  body  of  the  stat.  of  limitations  (21 
Jac.  I.  c.  16),  and  the  exceptions  are  confined  to  the  persons  therein 
enumerated,  and  do  not  extend  to  persons  impeded  by  the  obstruction 
of  jastice,(A)  or  otherwise.  So  it  is  not  any  answer  to  a  plea  of  the 
statute,  that  after  the  cause  of  action  accrued,  and  after  the  statute 
had  begun  to  run,(Q  the  debtor  within  the  six  yeieurs  died,  and  that  (by 
reason  of  litigation  as  to  the  right  of  probate,)  an  executor  of  his  will 
was  not  constituted  until  after  the  expiration  of  the  six  years,  and  that 
the  plaintiff  sued  such  executor  within  a  reasonabh  time  after  probate 
granted.  But  an  action  of  assumpsit,  although  it  is  not  expressly  men- 
tioned, is  within  the  equity  of  the  preceding  clause  (?»)  of  the  statute 
of  Jame8.(l)  If  the  plaintiff  is  a  foreigner,  liying  beyond  sea  at  the 
time  when  the  cause  of  action  accrues,  and  doth  not  come  to  England 
for  fifty  years,  he  still  has  six  years  after  his  coming  to  England  to 
bring  an  action  of  assumpsit ;  and  if  he  neyer  comes  to  England,  his 
ri^ht  of  action  is  not  barred  either  against  him,  or  his  executors  or  ad- 
ministrators after  his  death.  Hence  a  replication(n)  (to  a  plea  of  the 
statute  of  limitations)  that  the  plaintiff  was  beyond  sea  at  the  time  when 
the  cause  of  action  accrued,  and  that  he  hath  eyer  since  been,  and  still 
is,  abroad,  was  holden  good,  on  demurrer.(2)  If  the  plaintiff  be  in 
England  when  the  caus%  of  action  accrues(o)  the  time  of  limitation 
begins  to  run,  and  a  subsequent  departure  from  the  kingdom  and  going 
beyond  the  seas,  will  not  entitle  the  plaintiff  or  his  representatiye  to 
maintain  an  action  after  the  expiration  of  the  limited  time.(3) 


ii 


ff)  Lane  y.  Bennett,  1  M.  &  W.  70. 

[k)  Benyon  v.  Evelyn,  Bridgman'8  Judgments  from  Harg^ve's  MSS.,  bj  Bannister,  p. 
324.  The  inconyeniences  which  would  arise  from  an  equitable  construction  of  the 
statute  are  painted  in  strong  colours  in  this  judgment.    See  p.  362,  3. 

if)  Rhodes  t.  Smithurst,  4  M.  ft  W.  43,  a£Srmed  on  error  in  Exch.  Gh.  6M.  ft  W.  351. 

(m)  Chandler  v.  VUetty  2  Saund.  120,  and  RochUchUt  y.  Leibman^  2  Str.  836,  and 
Fitzgib.  81. 

in)  Stritkoret  v,  Orcme,  2  Bl.  R.  723. 

(o)  Smith  y.  MiU,  1  WUs.  134 ;  [Peek  y.  RandaU,  1  Johns.  Rep.  166 ;  Jaekeon  y.  Wheat, 
18  Id.  40.] 

ri)  See  Reedy.  ZeUigan,  1  Miles,  204 ]8,C.2  Whart  162. 

(2)  S.  P.  Faw  y.  Roberdeau,  3  Cranch,  174;  Thureion  y.  Dawea,  9  S.  ft  R.  288  ;  Doe  y. 
Barrow^  3  Bibb,  446;  Den  y.  MiUford,  1  Hayw.  311;  Fearce  y.  ffotue,  2  Taylor,  306; 
Anon.,  1  Hayw.  459. 

(3)  So  when  a  disability  is  once  remoyed,  and  the  statute  has  begun  to  run,  no  sub- 
sequent disability  will  stop  the  running.  See  the  opinion  of  Lord  Kenyon,  C.  J.,  in  Doe 
dem.  Duroure  y.  Jones,  4  T.  R.  311,  where  that  learned  judge  speaks  of  the  uniform  con* 
Btruction  of  all  the  statutes  of  limitation  in  this  respect.  See  also  Oray  y.  Mendes,  Str. 
556;  Doe  d.  Chrigge  y.  Sham,  B.  R.  M.  28  Geo.  III.  MS. ;  S.  P.  Rhodes  y.  Smethurst,  4  M. 
ft  W.  42.  And  see  Jackson  y.  Johnson,  6  Gowen,  74;  Hudson  y.  Httdson,  6  Munf.  362; 
Den  y.  Mulford,  1  Hayw.  31 1;  lb.  416;  Fearce  y.  Mouse,  2  Taylor,  305;  Faysoux  y. 
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[  *154  ]  So  if  there  are  several  partners/p)  and  some  are  in  ^England 
at  the  time  when  the  cause  of  action  accmes,  and  others  be- 
yond the  seas,  the  action  most  be  brought  within  six  years  next  after 
the  cause  of  action  accrues,  notwithstanding  the  absence  of  the  partners 
beyond  the  seas. 

before  the  statute  of  Anne  hereinafter  mentioned,  it  was  holden  that 
the  exception  in  the  7th  section  of  the  stat.  21  Jac.  I.  c.  16,  as  to  per- 
sons being  beyond  the  seas,  extended  only  to  the  case  of  plaintiff  so 
absent,(9^  and  not  to  that  of  defendants ;  1st,  because  plaintifb  only 
are  mentioned  in  the  statute  of  James ;  and  2ndly,  because  the  plain- 
tiffs might  have  filed  an  original,  and  outlawed  the  debtor,  which  wodd 
have  prevented  the  bar  of  me  statute.  But  now,  by  stat.  4  Ann.  e.  16, 
s.  19,M  '^  If  any  person,  against  whom  there  is  any  cause  of  action  for 
seaman  s  wages,  or  of  action  upon  the  case,  shall  be,  at  the  time  of  saeh 
cause  of  action  accrued,  beyond  the  seas,  the  person  entitled  to  the 
action  may  bring  the  same  against  such  person  after  his  return  from 
beyond  the  seas,  within  the  time  limited  by  the  21  Jac.  I.  c.  16."(1)  To 
a  plea  of  the  statute  it  is  sufficient  to  reply  that  the  defendant  was  in 
the  East  Indies  at  the  time  the  cause  of  -action  accrued,  and  that  the 
plaintiff  commenced  his  suit  against  the  defendant  within  six  years  next 
after  his  return  to  this  kingdom ;  and  it  is  no  answer  to  this  replication 
to  say,  that  the  defendant  remained  more  than  six  years  in  India  after 
the  cause  of  action  accrued  there,  and  within  the  jurisdiction  of  the  sn- 
preme  court  at  Calcutta  in  that  country.(8)^2) 

2.  Statute  of  Set-off, — ^At  common  law,  if  the  plaintiff  was  indebted 
to  the  defendant,  in  as  much  or  even  more  than  the  defendant  owed  to 
him,  yet  the  defendant  had  not  any  method  of  setting  off  such  debt  in 
the  action  brought  by  the  plaintiff  for  the  recovery  of  his  debt,  and  con- 
sequently the  defendant  was  driven  to  a  cross  action.(8)    To  obviate 

(p)  Perry  and  othert  T.  Jaeki(m,  4  T.  R.  516. 

fg)  Hall  y.  Wyhoum^  Garth.  136,  and  ChtveUy  t.  Bond^  lb.  226. 

\r\  Several  other  actions  are  mentioned  in  this  statute. 

(«}  WaUami  y.  Jones,  13  East,  439. 

Prather,  1  Nott  k  M'C.  296 ;  Adami<m  y.  Smith,  2  Rep.  Con.  Gt.  269  ;  Cook  y.  Wood,  1 
M<Gord,  139,'  Maehir  y.  May,  4  Bibb,  43 ;  Fewtll  y.  CoUinB,  1  Gonst.  Rep.  202  ;  M'CoOo^l 
V.  Speed,  3  M^Gord,  455;  Ang.  on  Lim.  {  196. 

(1)  As  to  Ireland  being  st&l  beyond  seas  within  this  clause  of  the  statute  of  Ann.  see 
ante,  p.  163,  Lane  y.  Bennett, 

(2)  The  saying  of  actions,  in  the  statute  of  limitations  of  New  York,  against  persons  oat 
of  the  state,  extends  to  foreigners,  or  those  who  have  resided  altogether  out  of  the  state, 
as  well  as  to  citizens  of  the  state  who  may  be  absent  for  a  time.  Rugglet  y.  KeUer,  3  Johns. 
Rep.  263. 

The  saying  is  only  against  defendants  absent  fW>m  ^the  state,  and  does  not,  like  the 
English  statutes,  extend  in  foyor  of  plaintiffs  thus  absent.  As  to  Pennsylrania,  see 
Nathan  y.  Bingham,  1  Miles,  164;  and  Pamph.  Laws,  1842,  p.  456,  {  JS7. 

Where  the  defendant  has  come  into  the  state  publicly,  so  that  the  creditor,  with  ordi* 
nary  diligence,  and  due  means,  might  haye  arrested  him,  it  is  a  return  into  the  state, 
within  the  meaning  tff  the  prtJyiso  in  the  fifth  section  of  the  statute  of  New  York,  and 
the  statute  begins  to  run,  from  the  time  of  such  return.  Fowler  y.  Httnt,  10  Johns. 
Rep.  464.  But  it  is  otherwise  if  the  return  from  abroad  be  clandestine,  and  with  an  in- 
tent to  defraud  the  creditor,  by  setting  the  statute  in  operation,  and  then  departing. 

(3)  The  right  of  set-off  at  common  law  is  limited  to  cases  of  mutual  connected  debts, 
■na  does  not  extend  to  debts  unconnected  with  each  other.    Hurlbert  v.  Pac  Int,  Co-i 
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this  inconyenience,  and  to  prevent  circuity  of  action,  or  a  bill  in  equity, 
it  was  enacted  by  stat.  2  Geo.  11.  c.  22,  s.  18,  (made  perpetual  by  stat. 
8  Geo.  II.  c.  24,  s.  4,)  '^That  where  there  are  mutual  debts  between 
the  plaintiff  and  defendant,  or  if  either  party  sue  or  be  sued  as  executor 
or  administrator,  where  there  are  mutual  debts  between  the  testator  or 
intestate,  and  either  party,  one  debt  may  be  set  against  the  other." 
And  by  stat.  8  Geo.  II.  c.  24,  s.  5,  it  was  enacted  and  declared^  '^  that 
by  virtue  of  the  preceding  clause,  mutual  debts  might  be  set 
against  each  other,  notwithstandUng  that  such  debts  '''were  [  '^'IdS  ] 
deemed  in  law  to  be  of  a  different  nature ;  unless  in  cases 
where  either  of  the  said  debts  shall  accrue  by  reason  of  a  penalty  con- 
tained in  any  bond  or  specialty ;  and  in  all  cases  where  either  the  debt 
for  which  the  action  shall  be  brought,  or  the  debt  intended  to  be  set 
against  the  same,  shall  accrue  by  reason  of  any  such  penalty,  the  debt 
intended  to  be  set  off  shall  be  pleaded  in  bar,  in  which  plea  shall  be 
shown  how  much  is  justly  due  on  either  side ;  and  in  case  the  plaintiff 
shall  recover  in  any  sucn  action  or  suit,  judgment  shall  be  entered  for 
no  more  than  shaU  appear  to  be  justly  due  to  the  plaintiff,  after  one 
debt  being  set  against  the  other  as  aforesaid." 

As  to  the  cases  in  which  a  set-off  is  allowed  under  the  preceding 
statutes,  it  must  be  observed : 

1.  That  the  debts  sued  for,  and  the  debts  intended  to  be  set  off,  must 
be  mutiialy{t)  and  due  in  the  same  right.(l).  Hence  a  joint  debt  cannot 
be  set  against  a  separate  demand,  nor  a  separate  dehi{u)  against  a  joint 
demand,(2^  but  a  debt  due  to  the  defendant,  as  surviving  partner,  may 
be  set  against  a  demand  on  defendant  in  his  own  right  ;{z)  and  e  canr 
ver%Oy  a  debt  due  from  the  plaintiff,  as  surviving  partner,  may  be  set 
against  a  debt  due  from  defendant  to  the  plaintiff  in  his  own  right.(y)(8) 
A  defendant,  sued  as  executor  or  administrator,(4)  cannot  set  off  a  aebt 

{t)  See  MorUy  t.  Inglia^  4  Bingh.  N.  0.  68. 

(ti)  France  and  Hill  v.  While  and  Williams j  6  Bingh.  N.  G.  33.    See  Staekwoodv,  Dmn^ 
3Q.  B.822;3G.  &D.  115. 
(z)  Sl^ar  ▼.  SlideUme,  6  T.  R.  493.  (y)  Freneh  t.  Andrade,  6  T.  R.  582. 

— -     -  _  I  111  _  _  _  I ~-*" 

2  Sumner,  471.  The  rale  as  to  set-off  in  qaestions  arising  ezclnsiyely  under  the  IT.  S. 
laws  cannot  be  influenced  hj  local  law  or  usage,  and  should  be  uniform  in  the  different 
states.  United  Statet  y.  Eobeeorij  9  Pet.  319.  Mutual  demands  extinguish  one  another 
hj  operation  of  law  without  actual  defalcation  by  act  of  party.  CotmL  r.  Clarksan,  1 
Eawle,  291 ;  1  Trou.  &  Haly's  Pr.  404,  3d  ed. 

(1)  The  holder  of  a  joint  and  several  note  is  not  bound  to  set  it  off  against  a' claim  by 
one  of  the  makers.  Culver  y.  Barney ^  14  Wend.  161.  Defendant  may  set  off  against  a 
claim  for  goods  sold  a  judgment  against  plaintiff  by  a  third  person  to  defendant's  use. 
Bell  T.  Cotcffill,  1  Ashm.  8 ;  Metzgar  y.  MeUgar^  1  Rawle,  227.  Or  a  debt  due  by  assignor 
of  goods  or  book  debts  transferred  to  the  defendant  as  a  security  therefor,  where  the  pro- 
perty is  afterwards  attached  by  domestic  attachment.  Ankrim  v.  Woodward,  4  Rawle, 
345.    Seepottj  p.  155,  note  3. 

(2)  Waaeon  y.  Oould,  3  Blackf.  18 ;  Ladue  y.  JEfart,  4  Wend.  583  ;  Mder  y.  Laeewellj  2 
Blackf.  349;  M^Kinney  y.  Bellowe,  3  Id.  31 ;  Bote  y.  Kniffhtj  4  X.  H.  R.  236;  Falmer  y. 
Oreeny  6  Conn.  Rep.  19 ;  Porter  y.  NekerviSy  4  Rand.  359.  ^ 

(^)  See  Lewie  y.  Culberteon,  11  S.  &  R.  48  ;  Jaekaon  y.  BobinaonyS  Mason,  138. 

(4)  A  joint  debt  cannot,  at  law,  be  set  off  against  a  separate  demand,  independent  of 
the  bankrupt  statutes.  Stewart  y.  Coulter y  12  S.  ft  R.  252;  Childertton  v.  Hammondy  9 
Id.  68 ;  Hendereon  y.  Lewity  lb.  379.  But  under  the  bankrupt  law  of  the  United  States 
of  1800,  c.  173,  [six.]  s.  42,  which  is  the  same  with  the  statute  5  Geo.  II.,  c.  30,  a  joiat 
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due  to  the  defendant  personally,  nor  can  a  person  who  is  sned  for  lis 
own  debt  set  off  what  is  due  to  him  as  ezecntor  or  adminiBtrator.(l) 
The  statute  2  Geo.  II.  c.  22,  s.  13,  says,  if  either  party  sues  or  is  sued 
as  executor  or  administrator,  where  there  are  mutual  debts  between  the 
testator  or  intestate  and  either  party,  one  debt  may  be  set  against  the 
other.(2^  This  part  of  the  statute  is  confined  to  cases  where  the  party 
sues  or  is  sued  as  executor  or  administrator.  Hence  where  an  ezecntor 
sues  for  a  cause  of  action^arising  after  the  death  of  the  testator,  the  de- 
fendant cannot  set  off  a  debt  due  to  him  from  the  testator :  A.  having 
been  appointed  by  B.,  his  attorney,  to  receive  his  rent8,(z)  did,  after  his 
death,  receiye  rent  arrear  in  B.'s  lifetime ;  the  executrix  of  B.  brought 
an  action  against  A.  for  the  money  in  her  own  name^  not  naming  her- 
self executrix ;  the  defendant  gave  notice  to  set  off  a  debt  due  to  him 
from  the  testator,  which  was  not  allowed  at  the  trial,  because  the  suit 
not  being  as  executor,  the  case  is  not  within  thelstatute.  The  eonrtof 
G.  B.,  on  a  case  made,  concurred  in  opinion  with  the  judge  who  tried 
the  cause.  The  same  rule  holds  where  the  plaintiff  declares  cm  exeeutdfj 
if  the  cause  of  action  arose  after  the  death  of  the  testator.    In  ss- 

sumpsit  by  the  plaintiff,  as  executor,(a)  for  goods  sold  and  de- 
[  *156  ]  liyered  to  the  defendant  by  the  plaintiff,  as  executor,  the  *d^ 

fendent  pleaded  a  set-off  for  a  debt  due  from  the  testator  to  the 
defendant.  On  demurrer,  the  court  held  the  plea  bad:  for  to  allows 
set-off  in  this  case  would  be  altering  the  course  of  distribution.  (iX^)  ^ 
guaranty  cannot  be  the  subject  of  8et-off.(<?) 

(2)  Skipman  ▼.  Thomptonj  Willea,  103,  and  Ball.  N.  P.  180. 

(a)  KUmngton,  Ezeeutor^  y,  SteveMon^  cited  by  Erskine  fromTates'  M8S.  in  Ti9g*l»f9^ 
T.  Lumles/t  pottf  p.  165,  n.  3. 

(b)  Durnford's  note,  Willes,  264. 

[e)  Crawford  y,  Stirling,  4  Esp.  207,  recognised  in  MorUy  y.  Tnglia,  4  Bingh.  N.C.  71 

debt  maj  be  set  off  against  the  separate  claim  of  the  assignees  of  one  of  the  partners. 
And  as  this  section  of  the  bankrupt  law  of  the  United  States  was  almost  entirely  copied 
from  the  English  statute,  the  English  abjudications  upon  it  may  be  considered  as  hxmi 
been  adopted  with  the  text  they  expounded.     Tuckert  ▼.  OxUy^  6  Cranch,  34. 

An  executor  cannot  at  law  or  equity  set  off  a  demand,  purchased  after  the  death  of 
testator,  against  a  claim  due  from  the  estate  of  testator.  Mead  t.  Merrittj  2  Paige,  403. 
Defendant  cannot  set  off  a  private  claim  against  one  of  the  two  executors,  suing  as  sncb. 
Minieh  y.  Cozier ,  2  Rawle,  111.  But  one  of  two  defendants  may  set  off  a  debt  dae  from 
testator  to  him  in  an  action  against  them  by  executor.  Critt  v.  Brindle,  2  Bawle,  Itl 
Bee  2  Wms.  on  Exr's.  1596,  1664,  1743,  4th  Am.  ed. 

(1)  See  Roberta  Y,  Jones,  1  Mun[>h.  353 ;  Barton  Y,  ffoomet,  I  Marsh.  19. 

(2)  See  Murrojf  r.  WiUiamaony  3  Binn.  135 ;  Mayhew  v.  Flake,  2  Nott  k  M*G.  398. 

(3)  So  if  the  cause  of  action  arises  partly  in  time  of  testator  and  partly  in  timeofex^ 
cutor,  although  the  plaintiff  declares  as  executor,  yet  defendant  cannot  set  off  a  debt 
due  from  the  testator  to  him.  In  covenant  by  plaintiffs  as  executors,  for  rent  arrear  uj 
the  lifetime  of  testator,  and  also  since  his  death,  the  defendant  at  the  trial  before  Lord 
Mansfield,  at  the  sitting  after  Easter  term,  26  Geo.  III.  set  off  a  debt  due  from  the  testator 
to  him ;  and  the  plaintiffs  were  nonsuited.  Erskine  moved  for  a  new  trial,  on  the  ground 
that  this  debt  could  not  be  set  off  in  this  case,  and  cited  Shipman  v.  Thompion,  BuD.  ^• 
P.  180,'  Kilvington,  Executor,  v.  Stevenson,  from  a  MS.  of  Tales,  J.,  and  Redout  and anotiff^ 
Assignees,  v.  Brough,  Gowp.  133.  Lord  Mansfield,  G.  J.,  said  that  he  was  satisfied  on  the 
point  on  the  authority  of  Kilvington  v.  Stevenson,  and  made  the  rule  absolute.  S.  P- 
Wolfersberger  v.  Bueher,  10  S.  &  R.  10 ;  Wain  v.  Anthony,  6  Id.  468;  Teggetmstr  ««• 
another,  Executors,  v.  Lumley,  B.  R.  T.  25  Geo.  III.,  reported  in  Durnford's  note  to  5«teJ^ 
inson  y.  Sturges,  Willes,  264.  The  words  '^mutual  debts"  in  the  English  statute  of  set-off, 
and  '^  dealing  together  and  being  indebted  to  each  other,''  in  the  statute  of  the  state  ox 
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2.  A  debt  barred  by  the  statute  of  limitations  cannot  be  set  off.  If 
such  debt  be  pleaded  in  bar  to  the  action,  the  plaintiff  may  reply  the 
statute  of  limitations.((2)(l) 

3.  Where  either  of  the  debts  accrues  by  reason  of  a  penalty,  the 
debt  intended  to  be  set  off  must  be  pleaded  in  bar,  and  the  defendant 
in  his  plea  must  ayer  what  is  really  due*{e) 

4«  The  court,  under  the  statutes  of  set-off,  can  take  notice  of  an  in- 
terest at  law(/)  only.(2) 

Under  the  operation  of  the  new  rules,  a  set-off  must  now  be  pleaded 
specially,  and  cannot,  as  formerly,  be  given  in  evidence  under  a  notiee 
of  set-off;  for  although  it  was  argued  (m  Cfraham  v.  JPartridge)j{g)  that 
the  judges  had  no  power  to  make  the  rule  they  did  on  this  subject,  it 
was  determined  that  the  ptoviso  in  stat.  3  &  4  Will.  lY.  c.  42,  s.  1, 
(which  restrains  the  judges  from  making  any  rule  which  shall  have  the 
effect  of  depriving  any  person  of  the  power  of  pleading  the  general 
issue,  and  giving  the  special  matter  in  evidence,  in  any  case  wherein  he 
now  is  or  hereafW  shall  be  entitled  to  do  so  by  virtue  of  any  act  of 
parliament,)  did  not  apply  to  the  defence  under  the  statute  of  set-off, 
which  (unlike  the  cases  in  which  the  legislature  have  afforded  protection 
to  magistrates  and  other  persons  acting  in  the  discharge  of  public 
duties)  applies  generally  to  all  the  queen's  subjects. 

By  R.  G.  T.  T.  1  Will.  IV.  No.  6,  particulars  (if  any)  of 
defendant's  set-off  shall  be  annexed  by  plaintiff's  attorney  '''to  [  '^'IST  ] 
record  at  the  time  it  is  entered  with  judge's  marshal. 

(d)  Rtmington  y.  StevenSy  Str.  1271.  (e)  Stat.  8  Geo.  m.  c.  24,  b.  5. 

(/)  Per  LiUhdaUj  J.,  (denying  the  authority  of  BottomUy  ▼.  Brook^  1  T.  R.  622,)  in 
Tucker  y.  Tucker^  4  B.  &  Ad.  751.  {g)  Graham  v.  Partridge^  1  M.  &  W.  395. 


New  York,  are  expressions  of  the  same  import,  and  the  decisions  of  the  former  will 
equally  apply  to  the  latter.    Gordon  y.  Bovme^  2  Johns.  Rep.  155. 

In  an  action  by  the  indorser  against  the  maker  on  a  promissory  note,  the  maker  can- 
not set  off  a  debt  due  to  him  from  the  payee,  where  the  note  was  indorsed  before  it 
becMne  payable.  Prior  y.  Jaeoeks^  1  Johns.  Gas.  169.  But  see  Moody  y.  TowUy  5 
GreenL  415.  And  it  lies  on  the  defendant  to  show  that  the  note  was  transferred  after 
it  became  due,  or  for  the  purpose  of  defrauding  the  maker  of  his  set-off.  Mendrieks  y. 
Judah,  1  Johns.  Rep.  313. 

In  an  action  on  a  policy  of  insurance,  brought  by  an  agent,  who  had  the  insurance 
effected  in  his  own  name,  but  for  the  benefit  of  a  third  person,  which  circumstance  was 
known  to  the  insurer,  he  cannot  set  off  a  debt  due  him  from  the  plaintiff.  Gordon  y. 
Church,  2  Gaines'  Rep.  299. 

So  if  a  person  purchase  goods  of  a  factor,  knowing  him  to  haye  made  the  sale  in  that 
capacity,  in  an  action  by  the  factor  for  the  price  of  the  goods,  the  defendant  cannot  set 
off  a  demand  which  he  may  haye  against  the  plaintiff.  Botone  y.  RohtMon^  2  Gaines' 
Gases  in  Error,  341. 

When  a  suit  by  A.  against  B.,  and  one  by  B.  against  A.  and  G.,  are  referred,  the  re- 
ferees set  off  a  balance  found  for  the  plaintiff  in  the  one  suit,  against  a  balance  found 
for  the  plaintiff  in  the  other,  the  report  will  be  set  aside.  Lylt  y.  Clasony  1  Gaines'  Rep. 
323.  Under  the  statute  of  New  York,  it  has  been  held,  that  in  an  action  by  a  trustee, 
the  defendant  cannot  set  off  a  debt  due  to  him  by  the  cestui  que  trust,  Wheeler  y.  Ray- 
mond, 5  Gowen,  231]  S.  C,  in  error,  9  Id.  295 ;  S.  P.  Johnson  y.  Bridge^  6  Id.  693.  See 
note  2,  p.  157. 

(1)  See  Williams  y.  GUchrist^  3  Bibb,  49 ;  3  Marshall,  236.  It  has  been  held  in  North 
Carolina,  that  a  set-off  is  not  barred  by  the  statute,  if  the  statute  be  not  replied.  Stanley 
y.  Greeny  Martin,  60 ;  Alsop  y.  NichoUsy  9  Gonn.  359. 

(2)  Under  the  New  York  statute,  a  set-off  cannot  be  pleaded,  but  must  be  giyen  in 
evidence  with  notice.  Williams  y.  Crary,  6  Cowen,  368.  Under  the  code,  see  1  N.  Y. 
Code,  158 ;  2  Id.  87  Voorhies'  3d.  ed.  1852. 


157  ASStJMPSIT. 

An  insurance-broker- is  only  entitled  to  receive  for  the  aasared,  firom 
the  underwriter,  a  payment  in  money :  hence  in  the  settlement  of  a  par- 
ticular loss,  a  custom  to  set  off  the  general  balance  due  from  the  broker 
to  the  underwriter  cannot  be  8upported.(A)  The  averment  of  what  is 
really  due,  in  cases  where  the  debt  accrues  by  reason  of  a  penalty,  has 
been  holden  to  be  traver8able.(t)  If  an  agreement  is  entered  into  for 
the  performance  of  covenants,  with  a  penalty,  and  the  covenants  aie 
broken,  the  penaltt/  cannot  be  set  off  :(1)  To  assumpsit  for  money  lent,(ifc) 
the  defendant  pleaded  articles  of  agreement  with  mutual  covenants  in  a 
penaltv  for  performance,  and  showed  a  breach  whereby  the  penalty  be- 
came due,  and  offered  to  set  off  the  same ;  on  demurrer,  the  court  held 
this  plea  not  within  the  statute ;  Lord  Mansfield^  C.  J.,  observing,  that 
it  was  contrary  to  the  intention  of  the  acts,  that  the  penalty  shoi^d  be 
admitted  to  be  set  off,  when  perhaps  a  very  small  sum  was  due  for  suck 
damages  as  the  defendant  had  actually  sustained.  A  set-off  reducing 
the  plaintiff's  demand  under  40«.  will  not  affect  the  jurisdiction  of  the 
superior  court,  so  as  to  entitle  the  defendant  to  enter  a  suggestion  on 
the  roll,  in  order  to  obtain  costs,  either  under  stat.  3  Jac.  L  c.  15,  s. 
4,(?)  or  under  stat.  28  Geo.  II.  c.  83,  s.  19,(m)  if  it  appear  that  a  sum 
exceeding  40«.  was  due  at  the  time  of  action  brought.  (2)  With  re- 
spect, however,  to  inferior  courts,  it  is  a  general  rule,  that  every  part 
of  the  cause  of  action  should  appear  to  be  within  the  jurisdiction  of  the 
court.(n)  Where,  therefore,  part  of  the  cause  of  action  ap- 
[  *\b%  ]  pears  to  have  arisen  out  of  such  jurisdiction,  the  court  *will 
not  allow(o)  a  suggestion  to  be  entered. 

[h)  Todd  V.  Reid,  4  B.  ft  A.  210.  (i)  Symmont  v.  Knox,  3  T.  R.  65. 

*)  Nedriffy,  Hogan^  2  Burr.  1024,  and  Bull.  N.  P.  180. 

\l)  PitU  V.  Carpenter,  Str.  1191,  and  1  Wile.  19. 

[m)  Oroes  ▼.  Fuher,  3  Wils.  48.  (n)  See  ante,  p.  107. 

[o)  Thorn  y.  Chinnoek,  1  M.  ft  Or.  216;  1  Scott's  N.  R.  138. 


fl)  See  Burgete  ▼.  Tueher,  6  Johns.  Rep.  105. 
2) 


The  language  of  the  two  statutes  is  different.  By  the  statute  of  James,  if  it  appear 
to  the  judge  that  the  debt  to  be  recovered  does  not  amount  to  40«.  the  defendant  shill 
have  costs.  Bj  the  statute  of  Qeorge,  the  defendant  shall  recover  double  costs,  ^  tie 
jury,  upon  the  trial  of  the  cause,  find  the  damages  for  the  plaintiff  under  40«.,  unless  the 
judge  certify  that,  1,  the  freehold,  or  2,  the  title  of  the  plaintiff's  land,  or  3,  an  act  of  bank- 
ruptcy, principally  came  in  question.  It  does  not  appear  that  the  court,  in  Groee  y.  FUhff^ 
adverted  to  this  difference.  N.  Under  the  Court  of  Requests  Act,  for  South wark,  22  Geo. 
II.,  c.  47,  s.  6,  if  the  debt  which  was  originally  above  40«.  be  reduced  below  40«.,  by  part- 
payment  before  action  brought,  the  defendant  will  be  permitted  to  enter  a  suggestion.  Clerk 
y.  Askew,  8  East,  28.  So  under  the  London  Court  of  Requests  Act,  if  the  debt  be  reduced 
by  part-payment  below  6Z.  before  action  brought,  the  defendant  will  be  permitted  to 
enter  a  suggestion.  Horn  y.  Hughes,  8  East,  347.  To  allow  of  a  set-off,  the  plaistirs 
cause  of  action  must  be  specific  and  certain,  and  of  such  a  nature  that  it  could  be  sei 
off  by  defendant,  if  it  existed  against  him.  Hence,  no  set-off  is  admissible  in  an  action 
on  an  open  policy  of  insurance,  although  the  demand  be  for  a  total  loss,  as  the  damages 
are  uncertain  and  unliquidated.  Gordon  v.  Bourne,  2  Johns.  Rep.  150 ;  H^bum  v.  Hoeg^ 
6  Cowen,  613.  But  see  Rousset  v.  Ins,  Co,  N,  Am,,  1  Binn.  429.  In  assumpsit  for  Qse 
and  occupation,  the  defendant  cannot  set  off  an  independent  claim  for  goods  sold.  Gvsfi 
y.  ScovUl,  6  Day,  113. 

A  demand,  to  be  set  off,  must  have  existed  at  the  time  of  the  commencement  of  the 
suit.  Carpenter  v.  Butterfield,  3  Johns.  Cas.  145 ;  Morrison  v.  Moreland,  15  S.  ft  R.  61; 
Marshall  v.  Sheridan,  10  S.  ft  R.  268;   and  if  the  defendant,  after  process  was  iseaed, 
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As  to  tlie  replication  is  set-off,  when  part  of  the  money  attempted  to 
be  set  off  has  been  paid  into  court  in  another  action,  see  BrUcoe  v.  Milly 

but  before  the  arrest|  knowing  that  the  process  had  been  issued,  takes  an  indorsement 
of  a  promissory  note  made  by  the  plaintiff,  he  cannot  set  it  off. 

Unliquidated  damages  cannot  be  set  off.    Brown  y.  Cumminff8j  2  Gaines'  Rep.  13.    So 
it  has  been  held  that  a  claim  recoverable  only  by  action  of  account  or  bill  in  equity, 
cannot  be  set  off  at  law.     Sherman  y.  BdWm,  8  Cowen,  304.    It  was  laid  down  in  an 
early  case  in  Pennsylvania,  that  unliquidated  damages  in  covenant,  sounding  in  tort, 
could  not  be  set  off  under  the  plea  of  payment  to  debt  on  bond.    KacMin  v.  Mulkallon, 
2  DaU.  237 ;  1  Teates,  571.    And  the  rule  has  been  since  recognized  in  Carroll  v.  Oreen, 
10  S.  &  R.  14.    So  it  has  been  held  that  a  claim  for  damages  arising  from  the  misconduct 
of  the  plaintiff,  as  factor,  cannot  be  set  off.     Oorbier  v.  Emery,  2  W.  G.  G.  R.  413.     In 
Armstrong  v.  Brovm,  1  W.  G.  G.  R.  43,  the  drawer  of  a  protested  bill,  who  had  paid  the 
20  per  cent,  damages,  was  not  allowed  to  set  them  off  against  the  acceptor  of  the  bill, 
on  the  grround  that  they  were  unliquidated :    Tet  it  was  held  by  the  same  court,  that 
damages  arising  from  a  failure  to  insure  for  the  defendant,  might  be  set  off.    De  Taaiet 
T.  CrotttiUat,  1  W.  G.  G.  R.  504.    It  has  also  been  held  in  several  cases,  that  a  defendant 
may  give  evidence  of  acts  of  nonfeatance  or  misfeasance  by  the  plaintiff,  where  these  acts 
are  immediately  connected  with  the  plaintiff's  cause  of  action;  though  the  evidence  has 
been  said  to  be  admissible,  not  by  way  of  set-off,  but  for  the  purpose  of  defeating  in 
whole  or  part,  the  plaintiff's  action.    Beck  v.  Spence,  4  S.  &  R.  249 ;    Gogel  v.  Jaeoby,  5 
S.  &  R.  11*^.    See  SteigUman  v.  Jefferies,  1  S.  &  R.  477 :  Harper  v.  Kean,  11  S.  k  R.  280 ; 
SKaw  V.  Badger,  12  S.  ft  R.  275 ;  Light  v.  Stoever,  12  S.  ft  R.  431.     In  MaMOchueetts,  it 
has  been  held,  that  a  claim  for  damages,  arising  from  negligence  or  unfaithful  manage- 
ment of  merchandise  consigned  to  the  plaintiff  for  sale,  could  not  be  set  off  under  the 
statute  of  that  state.    Adame  v.  Manning,  17  Mass.  Rep.  178.    The  rule  as  to  unliquidated 
damages,  holds  also  in  New  Jersey.    Smock  v«  Worford,  1  South.  306 ;  Edwarde  v.  Dame, 
1  Halsted,  394.    In  South  Garolina,  it  has  been  held,  under  the  provisions  of  the  statute 
of  that  ^tate,  that  a  defendant  may  set  off  unliquidated  damages,  arising  from  the  non- 
performance, by  the  plaintiff,  of  a  contract  for  building  a  house,  against  the  plaintiff's 
demand  for  work  and  labor.    Cook  v.  Rhine,  1  Bay,  16  ,*  and  see  Farron  v.  Haye,  1  Nott 
ft  M*G.  312  ;  Farquhar  v.  Collins,  3  Marsh.  32.    In  New  Jersey,  it  is  said,  that  unliqui- 
dated damages  cannot  be  set  off,  although  they  might  be  recovered  in  indebitatus 
assumpsit.    Edwards  v.  Davis,  1  Halst.  104 ;  Smock  v.  Worford,  I  South.  306.    In  Virginia, 
the  rule  is  the  same  both  at  law  and  in  equity.    Webster  v.  Couch,  6  Rand.  519.    UnUqul- 
dated  damages  cannot  be  set  off.    Butts  v.  Collins,  13  Wend.  139 ;  SickeUs  v.  Fat,  15  Id. 
559;    Colvin  v.  Carter,  4  Ohio,  356.     See  Bayne  v.  Gaylord,  3  Watts,  301.    Nor  can 
there  be  a  set-off  if  the  claim  sued  for  be  such  as  could  not  be  the  subject  of  set-off. 
Osbom  V.  Etheridge,  13  Wend.  339.    But  a  plaintiff  cannot  deprive  defendant  of  his  right 
of  set-off  by  declaring  specially  when  the  general  count  would  answer.    Downs  v. 
EggUston,  15  Wend.  51.    A  bond  debt  may  be  set  off  in  indebitatus  assumpsit.    lb. 
Demands  ascertained,  or  dependent  on  mere  computation,  may  be  set  off.    Not  so  where 
proof  is  necessary.    The  same  rule  holds  as  to  demands  against  which  there  may  be  a 
set-off.    JEfanna  v.  Pleasants,  2  Dana,  269.    A  tavern  bill  being  prohibited  by  statute 
cannot  be  set  off.    Evemghim  v.  Ensworth,  7  Wend.  326.    One  who  has  neither  a  general 
nor  special  property  in  goods  placed  by  him  with  a  manufacturer  for  finishing,  on  refusal 
to  redeliver  them,  cannot  set  off  their  value  against  a  claim  for  work  and  labor  on  other 
goods.     Collins  v.  Butts,  10  Wend.  399.    A  debt  for  which  a  suit  is  pending  on  appeal, 
under  the  statute  regulating  arbitrations,  cannot  be  set  off.    Oood  v.  Oood,  6  Watts,  116. 
If  one  pays  a  debt  against  which  he  has  a  set-off,  chancery  will  not  interfere.    Adams  v. 
Dunlap,  1  Dana,  584.    See  BlaekweU  v.  Oldham,  4  Id.  197. 

A  note  made  by  an  insolvent  and  purchased  by  the  defendant  after  it  became  due, 
cannot  be  set  off  in  an  action  brought  by  the  assignees  of  the  maker.  Johnson  v.  Bloods 
good,  I  Johns.  Ga.  51.  And  in  an  action  brought  by  the  assignees  of  a  bankrupt,  the 
defendant  cannot  set  off  a  check  issued  by  the  bankrupt,  payable  to  bearer,  and  dated 
before  the  bankruptcy,  unless  he  prove  further  that  the  check  came  into  his  hands  before 
the  bankruptcy.  Ogden  v.  Cowley,  2  Johns.  Rep.  274.  See  Riicher  v.  Selin,  8  S.  ft  R. 
425 ;  Wilmarth  v.  Mountford,  lb.  124. 

In  several  suits  between  the  same  parties,  if  the  defendant  has  judgment  in  some, 

and  the  plaintiff  recover  damages  in  others,  the  costs  on  the  judgments  for  the  defendants 

may  be  set  off  against  the  damages  recovered  by  the  plaintiff,  but  not  against  the  cbsts. 

Cole  V.  Grant,  2  Gaines,  Rep.  105;  Derry  v.  Bowyer,  3  Johns.  Rep.  247. 

Where  the  plaintiff,  in  the  Supreme  Gourt,  recovers  less  than  fifty  dollars,  the 
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10  M.  k  W,  735.  On  a  replication  to  a  plea  of  set-off,  in  an  action  of 
debt,  that  plaintiff  neyer  was  indebted  in  manner  and  form,  &c.,  the 
plaintiff  cannot  prove  payment ;  to  let  in  such  proof  he  must  reply 
that  he  was  not  nor  is  indebted,  (jp) 

8.  Tender.{l) 

8.  Tender. — ^To  an  action  of  assumpsit,  the  defendant  may  plead 
non  assumpsit  as  to  part  of  the  plaintiff's  demand,  and  a  tender  before 
the  commencement  of  the  plaintiff's  suit  as  to  the  rest ;  bat  the  de- 
fendant will  not  be  permitted  to  plead  non  assumpsit  to  the  whole  de- 
claration, and  a  tender  as  to  part;(9)  because,  if  the  general  issue 
should  be  found  for  the  defendant,  it  would  then  appear  on  the  record, 
that  nothing  was  due,  although  the  defendant  by  his  plea  of  tender  had 
admitted  something  to  be  due.  A  tender  may  be  pleaded  to  a  quantm 
meruity  although  the  demand  is  uncertain.  (r)(2) 

(p)  Stoekhridge  y.  Sumomb^  3  Q.  B.  239;  2  G.  A  D.  591. 

(£)  DowgaU  y.  Bowman^  G.  B.  M,  11  Gko.  III. ;  3  Wils.  145,  and  2  Bl.  Rep.  723;  Abob. 
G.  B.  M.  40  Geo.  III.  MSS. ;  MacUUan  T.  Howard^  4  T.  R.  194,  S.  P. 
(r)  Johnson  r.  Jjuncasterj  Str.  576. 

defendant  maj  set  off  his  costs  against  the  amount  recovered.    J^pmee  v.  WkiUf  1  Johoi. 
Gas.  102;  Porter  y.  Lane^  8  Johns.  Rep.  357. 

A  judgment  in  the  Common  Pleas  may  be  set  off  against  a  judgment  in  the  Sapmse 
Court.  Schermtrkom  y.  Sehermerhom^  3  Gaines,  Rep.  1 90.  In  Pennsjlvania,  one  jod;- 
ment  may  be  set  off  against  another,  although  not  in  the  same  court.  See  HazUkuni 
y.  Bayard^  3  Yeates,  132  ;  Dunkm  y.  CcUbraith^  I  Browne,  48.  See  Oreen  y.  HeiA,  12 
Mass.  195.  But  in  New  York,  a  judgment  obtained  bj  attachment  in  a  justice's  coart 
without  the  appearance  of  the  defendant,  cannot  be  set  off.  People  y.  Judges  of  DtU- 
ware  Co.y  6  Cowen,  598.  And  see  Oilman  y.  Van  Slgekf  7  Cowen,  469 ;  SatterUt  t.  7a 
Bgck^  Id.  480;  Bwen  y.  Terry,  8  Cowen,  126;  Novle  y.  Howard^  2  Hajw.  14;  Dteeidaok 
y.  Oeoghagan,  3  Bibb,  233 ;  Carlitlt  y.  Long^  1  Marsh.  486 ;  WiUiamt  y.  Bwatj  i 
M'Cord,  203;  Duncan  y.  Bloometock,  Id.  318;  Story  y.  Patten^  3  Wend.  331.  Such 
equitable  right  is  allowed  only  where  it  works  no  iigustice.  Rameey'e  Appeal^  2  Watts, 
228  ;  if  Williame  y.  Hopkint,  1  Whart.  275 ;  Poorman  y.  GoswiUr^  2  Watts,  69;  Be^ 
nit  y.  Page,  3  Whart.  275.    See  1  Troub.  &  Haly's  Pr.  404,  3d  ed. 

(1)  The  plea  of  tender  and  paying  the  money  into  court,  is  such  an  admissioa  of 
plaintiff's  cause  of  action  as  stated  in  his  declaration,  as  precludes  an  objection  to  tbe 
form  of  action.  Baily  y.  Boucher ^  6  Watts,  74.  And  under  the  plea  of  "  covenants 
performed,"  eyidence  may  be  given  of  a  tender  of  the  amount  due  before  suit  broo^t- 
APCormick  y.  Crall,  6  Id.  207. 

(2)  Where  a  note  is  payable  in  ponderous  articles,  (e.  g.  in  lumber)  at  a  day  certain, 
without  specifying  any  place,  in  order  to  make  a  yalid  tender,  the  promisor  ought  to 
seek  the  promisee  before  the  day,  and  know  of  him  where  he  will  have  the  articltf 
delivered ;  and  if  a  reasonable  place  be  appointed,  he  ought  to  offer  the  articles  there; 
and  the  articles  ought  not  to  be  tendered  in  bulk,  mixed  and  undistinguisbable  from 
others  of  the  same  kind,  but  separate,  so  that  the  promisee  may  know  whAt  to  take. 
Barm  y.  Oraham^  4  Cowen,  452.  And  it  does  not  alter  the  rule  as  to  inquiring  of  the 
promisee,  that  he  resides  out  of  the  United  States.  Bizby  y.  WTUtney,  5  Greenl.  193- 
See  Wilmouth  y.  Patton,  2  Bibb,  280,  where  the  law  seems  to  be  laid  down  differently 
Powell  y.  Cowardy  2  Tenn.  Rep.  326.  See  LobdeU  y.  Hopkina,  5  Cowen,  516.  On  a  pie* 
of  tender,  if  the  property  is  not  cumbrous,  it  must  be  produced.  Contra^  if  cumbroos, 
or  if  it  is  the  tender  of  a  third  person,  which  is  pleaded.  Harris  v.  CampbeU,  4  Dana, 
588  ;  Bermont  y.  Smith,  15  Wend.  493.  Tender  of  specific  articles  at  the  time  and 
place,  is  a  satisfaction  of  the  contract ;  and  the  right  of  action  is  not  revired  by  subse- 
quent demands  and  refusal.  It  vests  the  property  in  the  creditor.  Mitchell  r.  MerriHi 
2  Blackf.  87;  Lamb  v.  Lathrop,  13  Wend.  95;  Case  v.  Oreen,  5  Watts,  262;  KembU^- 
Wallis,  10  Wend.  374.  But  the  tender  of  such  articles  is  waived  by  an  agreement  at  the 
time  of  tender,  to  pay  at  a  future  day  in  mon^.     Veazy  y.  Harmony^  7  Greenl.  91.  ^ 
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What  shall  be  a  good  Tender. — ^A  tender  must  be(«)  of  a  specific  sum 
on  a  specific  account,  and  if  it  be  upon  a  condition  to  which  the  creditor 
has  a  right  to  object,  it  is  not  a  good  tender.  Thus  an  offer  to  pay  a 
sum  of  money  with  a  condition  that  it  shall  be  accepted  as  the  whole 
balance  due,  when  a  larger  sum  is  claimed,  does  not  amount  to  a  legal 
tender  of  the  sum  offered  to  be  paid.(t)  Where  the  words  used  in 
making  the  tender  were,  ^'I  am  come  with  the  amount  of  your  bill," 
and  the  plaintiff  refused  the  money,  saying,  ^^  I  shall  not  take  that — it 
is  not  my  bill ;"  it  was  holden,  that  the  tender  was  sufficient,  and  entitled 
the  defendant  to  a  verdict  on  a  plea  of  tender.(u)  In  order  to  sustain 
a  plea  of  tender^  it  is  not  necessary  in  all  cases  to  prove  the  actual  pro- 
duction of  money,  in  moneys  numbered ;  it  will  be  sufficient  to  show 
that  the  defendant  was  in  a  present  condition  to  substantiate  his  offer,fa;^ 
and  that  the  plaintiff  dispensed  with  the  production  of  the  money  ;Q) 
but  there  must  be  either  an  actual  offer  of  the  money  produced,  or  tne 
production  of  it  must  be  dispensed  with  by  the  express  declaration  or 
equivalent  act  of  the  creditor.  (2)  Where  there  is  a  dispute  as  to  the 
amount  of  the  demand,  the  plaintiff,  by  objecting  to  the  quan- 
tum, may  dispense  with  a  tender  of  the  specific  sum ;  '^'there  [  *159  ] 
should,  however,  be  an  offer  to  pay  by  producing  the  money, 
unless  the  plaintiff  dispenses  with  the  tender,  by  expressly  saying,  that 
the  defendant  need  not  produce  the  money,  for  he  would  not  accept  it; 
for  though  the  plaintiff  mi^ht  refuse  the  money  at  first,  yet  if  he  saw 
it  produced,  he  might  be  induced  to  accept  it.(y)  If  a  man  tender 
more  than  he  ought  to  pay,  it  is  good,  for  omne  maju%  continet  in  »e 
minusj  and  the  other  ought  to  accept  so  much  of  it  as  due  to  him.(z)(3) 


? 


(s)  Per  MauUj  B,,  in  Bevana  y.  Reea,  6U.  kW.  306. 

(1)  JEhant  y.  Judkins,  4  Campb.  156.    See  Strong  y.  ffarvey,  3  Bingh.  304 ;  Foard  y. 
JVoW,  2  Vow.  N.  S.  61  r. 

[u)  Hmwood  y.  OUvtr,  1  Q.  B.  409;  1  G.  ft  D.  26. 
[x)  Thonuu  y.  JEvantj  10  East,  101. 

(y)  Per  Kervyon^  C.  J.,  Middlesex  Sittings,  4  Esp.  N.  P.  G.  68.    See  also  Fkieh  y. 
Brook,  1  BiDgh.  N.  G.  253. 

(2)  Third  resolution  in  Wadtft  case,  6  Bep.  115,  a,  recognised  per  Gnr.  in  Dtan  y.  Jamu, 
4  B.  &  Ad.  647.    See  also  Beoant  y.  Ree»,  6  M.  ft.  W.  306. 

part  of  a  larger  quantity  they  should  be  separated  from  the  mass.  lb. ;  Wyman  y.  TFtnj- 
Urn,  2  Fairf.  398.  On  a  written  contract,  defendant  may  show  under  the  general  issue, 
that  he  had  the  articles  ready  at  the  time  and  place,  and  no  one  came  to  receiye  them ; 
or  at  a  different  place,  if  so  agreed  on  by  parol ;  or  that  plaintiff  accepted  part  of  them. 
But  it  is  no  tender  if  they  were  left  to  be  deliyered  only  in  case  plaintiff  gaye  up  the 
written  contract.  Bobiruon  y.  Baieheldery  4  N.  H.  R.  40.  When  a  sum  is  to  be  paid  in 
specific  articles,  at  the  appraisement  of  two  persons,  both  must  appraise ;  .and  if  the 
amount  at  which  they  are  appraised  exceed  the  sum  due,  the  creditor  is  not  bound  to 
accept  and  pay  the  difference.    Lamb  y.  Lathropj  13  Wend.  95. 

(ij  When  an  agent  took  out  of  his  pocket  book  a  blank  check  to  fill  up,  and  was  told 
by  tne  creditor  to  let  it  be  done  to-morrow,  assigning  as  a  reason  a  wish  to  be  indem- 
nified on  another  account  as  surety  for  the  principal.  Held,  not  to  amount  to  a  tender. 
Durham  y.  Jacksonj  6  Wend.  22.  An  actual  production  of  the  money  is  necessary  unless 
waived  by  the  party.  Bakeman  y.  Foolery  15  Wend.  637.  To  constitute  a  good  tender 
the  offer  must  be  unconditional,  and  the  money  or  article  produced,  unless  dispensed 
with  by  creditor.  Brown  y.  Oilmorej  8  Greenl.  107  ;  Benson  y.  Carmelf  8  Id.  110 ;  jG^- 
trana  y.  Longthaw,  1  N.  ft  M^G.  194. 

(2^  See  Blight  y.  Aahleg,  1  Pet.  G.  G.  B.  24. 

(3)  A  demand  of  more  than  is  actually  due  does  not  excuse  the  necessity  of  a  tender. 
VOL.  I. — ^13 
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being  drawn  at  the  commencement  of  the  suit,  steps  taken  by  the  plam- 
tiff,  m  contemplation  only  of  an  action  before  tender  made,  will  not  de- 
prive the  defendant  of  the  benefit  of  his  tender,  if  ench  tender  was 
made  before  the  actual  commencement  of  plaintiff's  suit.  Hence  it  is 
not  any  answer  to  a  plea  of  tender  before  the  exhibition  of  the  plain- 
tiff's  bill,(n)  that  the  plaintiff  had  before  such  tender  retained  an  atto^ 
ney,  and  instructed  him  to  sue  out  a  latitat  against  the  defendant,  and 
that  the  attorney  had  accordingly  applied  for  such  writ,  before  the  ten- 
der, which  writ  was  afterwards  sued  out.(l) 

Of  the  Farm  in  which  a  Tender  muit  he  pleaded. — ^Where  the  money 
is  due  and  payable  immediately  by  the  aereement,(o)  the  party  plead- 
ing a  tender  must  show  that  he  was  ^^  always  ready,"  from  the  time 
when  the  cause  of  action  accrued.(2)  Hence  to  an  action  of  indebitatw 
iie%ump8ib^{p)  where  defendant  pleaded  that  before  the  action,  viz.  on 
such  a  day,  he  tende^d  a  certain  sum  of  money,  and  that  he  vas 
always  afterwarde  reaay,  and  then  was  ready :  on  demurrer  the  pies 
was  holden  bad ;  for  per  Our.,  it  is  not  enough  that  he  was  always  ready 
since  the  tender ;  the  money  was  due  before,  and  the  neglect  of  pay- 
ment was  a  delay,  a  breach  of  contract,  and  a  cause  of  action.  So 
where,  to  an  action  by  the  indorsee  of  a  bill  of  exchange,(9)  the  de- 
fendant pleaded,  that  after  the  expiration  of  the  time  appointed  for  the 
payment  of  the  bill,  and  before  action  brought,  he,  the  defendant,  ten- 
dered the  whole  money  then  due  upon  the  bill,  with  interest,  in  respect 
of  the  damages  sustained  by  the  non-performance  of  the  promise;  and 
that  he  always,  from  the  time  of  making  the  tender^  had  been,  and  still 
was,  ready  to  pay,  &c.  On  demurrer,  the  plea  was  holden  bad :  Lord 
Elienborough,  G.  J.,  observing,  that  in  Q-Hes  v.  2rarfta,(r)  it  was  ex- 
pressly decided,  that  an  averment  of  tout  temps  prist  was  necessary  in 
the  plea  of  tender,  and  that  it  was  one  of  those  landmarks  in  plea<uog 
which  ought  not  to  be  departed  from.(8)  A  plea  that  the  defendant  is 
ready,  and  has  always  been  ready,  with  a  profert  in  curiaj{8)  but  not 
averring  a  tender,  will  be  bad  on  general  demurrer.  It  is  not  necessary 
that  a  plea  of  tender  to  an  action  of  indebitatus  assumpsit  should  an- 
swer a  special  reauest  laid  in  the  declaration^^)  on  a  day  snb- 
[*162]  sequent  to  the  day  on  which  the  ^promise  is  laid:  because 
sucn  request  is  surplusage,  and  therefore  the  day  on  which  it 
is  made  is  wholly  immaterial. 

(n)  Bfiggt  t.  Calverlyy  8  T.  R.  629.    Personal  actions  must  now  be  commenced  bjwrit 
of  summons,  1  &  2  Vict.  c.  110,  s.  2. 
(o)  Gilet  Y.  HartUj  Ld.  Rajm.  264. 
\p)  SweaUand  ▼.  Squire,  Salk.  623. 
{q)  UufM  7.  Peploe,  8  East,  168. 
(r)  Ld.  Rajm.  254,  and  vide  Wood  t.  Rtdffe,  Fort.  376. 
{8)  French  y.  WaUon,  C.  B.  2  Wils.  74. 
(t)  Qilet  Y.  Hart,  Salk.  622,  and  Gartli.  413. 


(\)  See  Hubbard  y.  Chmango  Bank,  8  Cow.  88. 

(2)  ]3ut  where  the  agreement  is  to  pay  at  a  certain  time,  tender  at  that  time,  "and 
always  ready,"  is  a  good  plea.  Per  HoU,  C.  J.,  in  OUa  y.  Hart,  Salk.  622.  See  iW' 
Y.  Tumbridffe,  2  M.  &  W.  223. 

(3)  See  Savary  y.  Ooe,  3  Wash.  0.  0.  R.  140. 
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Of  the  Replication. — To  a  plea  of  tender  the  plaintiff  may  reply  a 
subsequent  demand  and  refusal. 

The  usual  form  of  this  replication  is,  that  ^^  after  the  making  of  the 
tender  mentioned  in  the  plea,  and  before  the  commencement  of  the  ac- 
tion, the  plaintiff  demanded  the  said  sum  (the  sxun  tendered,)  but  that 
the  defendant  refused  to  pay  the  same,"  &;c.  Issue  being  joined  on  the 
fact  of  this  demand,  it  wUl  be  incumbent  on  the  plaintiff  to  prove  that 
he  demanded  the  precise  sum  before  tendered.  Proof  of  a  demand  of 
a  larger(i«)  sum  than  that  which  was  originally  tendered  will  not  support 
the  issue.  The  demand  ought  to  be  made  by  some  person  authorized  to 
give  the  debtor  a  discharge.  Hence,  in  a  case  where  the  demand  had 
been  made  by  the  clerk  to  the^  plaintiff's  attorney,(2;)  who  had  never 
seen  the  defendant  before  going  upon  this  errand,  Lord  Elhnboroiiah 
held  the  demand  insufficient ;  admitting,  however,  that  the  demand  by 
the  attornev  himself  might  have  done.  If  to  the  plea  the  plaintiff  reply 
a  latitat,(y)(l)  and  that  the  tender  was  not  made  before  the  suing  out 
the  latitat,  the  defendant  may  rejoin,  that  plaintiff  had  not  any  cause 
of  action  at  the  time  of  sumg  it  out ;  because  the  plaintiff  by  the 
replication  makes  the  latitat  the  commencement  of  the  suit ;  therefore 
it  may  be  considered  in  the  nature  of  an  original  writ,  and 
^defendant  ought  to  have  the  same  advantage  of  it  as  the  [  ^IQZ  ] 
plaintiff.  The  same  observation  which  was  made  at  the  con- 
clusion of  the  cases  relating  to  the  plea  of  set-off  applies  here,  viz,  that 
if  by  the  plea  of  tender  being  found  for  the  defendant,  the  balance 
proved  on  the  non-assumpsit  is  under  40«. ;  yet,  if  that,  added  to  the 
sum  tendered,  exceed  40«.  the  jurisdiction  of  the  superior  court  will  not 
be  affected,r2;)  and  the  defendant  will  not  be  permitted  to  enter  a  sug- 
gestion on  tne  roll  in  ol'der  to  obtain  his  C08t8.(a) 

(tf)  Spyhey  y.  Bide,  1  Campb.  181,  Ld.  SOenborouyhf  G.  J. ;  Rivers  t.  CMjfUhM,  6  B.  4 
A.  630|  S.  P.  These  cases  were  both  recognized  in  the  case  of  Brandon  v.  yetoinfft<m,  3 
Q.  B.  915;  2  G.  &  D.  194,  in  which  the  authority  of  two  cases  in  the  Exchequer,  viz,. 
Cotton  ▼.  Godwin,  7  M.  A  W.  147 ;  and  Tyler  v.  Bland,  9  M.  ft  W.  338,  was  denied. 

(x)  Colee  y.  Bell,  I  Campb.  478,  n. 

(y)  Wood  v.  Newton,  B.  R.  1  Wils.  141. 

\z)  Heaward  y.  Hopkine,  Doug.  448. 

(a)  Middz.  Court  of  Conscience,  stat.  23  Qeo.  II.  c.  33,  s.  19.(2) 


(1)  Dadeon,  J.,  doubted  whether  the  replication  of  a  latitat  was  good,  because  it  was 
not  material  when  the  process  issued.  This  was  upon  a  supposition  that  the  latitat  was 
onlj  process.  1  Wils.  148.  Indeed  when  the  issuing  out  of  a  latitat  is  not  replied  to 
the  statate  of  limitations,  or  to  ayoid  a  tender,  or  giyen  in  eyidence  to  support  a  penal 
action,  it  is  considered  but  as  process,  and  not  as  the  commencement  of  the  suit.  Foeter 
y.  Bonner,  Cowp.  464.  It  is  in  the  election  of  the  plaintiff  to  consider  the  memorandum, 
or  the  actual  suing  out  of  the  writ,  as  the  commencement  of  the  suit;  this  is  the  rule,' 
subject  to  the  exception  that  in  penal  actions  and  in  cases  on  the  statute  of  limitations 
the  defendant  maj  always  resort  to  the  real  time.  Pugh  y.  Martin,  3  Doug.  347.  But 
now  by  B.  G.  H.  T.  4  Will.  IV.  No.  1,  eyery  pleading,  as  well  as  the  declaration,  shall  be 
entitled  of  the  day  of  the  month  and  year  when  the  same  was  pleaded,  and  shall  bear  no 
other  time  or  date,  and  eyery  declaration  and  other  pleading  shall  iilso  be  entered  on  the 
record  made  up  for  trial  and  on  the  judgment  roll,  under  the  date  of  the  day  of  the 
month  and  year  when  the  same  respectiyely  took  place,  and  without  reference  to  any 
other  time  or  date,  unless  otherwise  speciaUy  ordered  by  the  court  or  a  judge.  See  also 
14  2  Vict.  c.  110,  s.  2. 

(2)  But  see  the  words  of  the  statute,  by  which  it  is  enacted,  "that  if  any  action  of 
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V.  Damages. — Judgment^p.  164. 

Whebb  an  actio|L  is  brought  for  not  delivering  good9  upon  a  given 
daj,  the  true  measure  of  damages  is  the  difference  between  the  contract 
pnce,(i^  and  that  which  goods  of  a  similar  quality  and  description  bore 
on  or  about  the  day,  when  the  goods  ought  to  have  been  delivered.(l) 
Contract  for  a  quantity  of  oil  at  a  certain  price,  to  be  delivered  at  a 
future  day  ;  in  an  action  for  not  accepting  and  paying  for  the  oil,  the 
proper  measure  of  damage8((;)  is  the  difference  between  the  price  con- 
tracted for  and  the  market  price  at  the  time  when  the  contract  ought  to 
have  been  completed.  Where  A.  contracted  for  the  purchase  of  wheat 
*'  to  be  delivered  at  B.  as  soon  as  vessels  could  be  obtained  for  the  car- 
riage thereof/'  and  subsequently  (the  market  having  fallen)  A.  gave 
the  seller  notice  that  he  would  not  accept  it,  if  it  were  delivered,  the 
wheat  being  then  on  its  transit  to  B.,  it  was  holden,(d)  in  an  action 
against  A.  for  not  accepting  the  wheat,  that  the  proper  measure  of 
damages  was  the  difference  between  the  contract  price  and  the  m&rket 
price  on  the  day  when  the  wheat  was  tendered  to  A.  for  acceptance  at 
j3.  and  refused ;  and  not  on  the  day  when  the  notice  was  received  by 
the  seller.  But  in  an  action  for  not  replacing  %tock^{e)  the  highest  value 
as  it  stood  either  when  it  ought  to  have  been  replaced,  or  at  the  time 
of  trial,  is  to  be  taken,  but  not  any  higher  price(/)  to  which  the  stock 

may  have  risen  at  any  intermediate  time.  (2)  In  an  action  for 
[  *164  ]    not  accepting  ^railway  shares,  it  was  holden  that  the  proper 

measure  of  damages,  is  the  difference  of  the  prices  on  the 
day  when  they  ought  to  have  been  accepted,  and  on  the  day  when  they 
were  resold  by  the  vendor,  such  resale  being  within  a  reasonable  time.(  jr) 

\h^  Oainiford  y.  Carroll^  2  B.  ft  C.  624. 
'e)  Boorman  t.  JVotA,  9  B.  ft  C.  145. 

\d)  PhMpotU  T.  Ewim^  6  M.  ft  W.  475,  recognizing  Leigh  t.  PaUr%im^  2  Moore,  58S. 
\e)  8h«pK$rd  y.  Johntonf  2  East,  211. 
/)  M'Arthur  v.  Ld,  Seaforth,  2  Taunt.  257. 
(g)  Stewart  ▼.  Cautifj  8  M.  ft  W.  160. 

debt  or  assumpsit  shall  be  commenced  in  anj  of  the  king's  courts  at  Westminster,  and 
the  defendant  shall  lire  or  reside  in  Middlesex,  and  ifwjury  upon  the  trial  of  tuck  tamu 
thallfind  the  damagufor  the  plaintif  under  40«.|  unless  the  judge  shall  in  open  court  cer- 
tify on  the  back  of  the  record,  that,  1,  the  freehold  or  title  to  the  plaintiff's  land,  or  2, 
an  act  of  bankruptcy  principally  came  in  question,  ftc,  the  defendant  thaU  recover  doable 
costs."  See  also  Clark  r.  Aekew^  8  East,  28 ;  Nightingale  v.  Barnard^  4  Bingh.  169.  Bat 
see  Stat.  6  ft  6  Vict.  c.  97,  s.  2,poet^  tit.  "Imprisonment" 

(1)  Marshal  T.  Campbell^  1  Yeates,  36 ;  Lewie  v.  Canaden,  lb.  37;  Bueh  r.  Cae^fidd,  2 
Conn.  Rep.  486 ;  Welle  y.  Abemethy^  5  Id. ;  see  ffopldne  y.  Lee^  6  Wheat.  109.  In  a»- 
snmpsit  on  a  note  payable  in  specific  articles,  the  measure  of  damages  is  the  highest 
market  price  of  those  articles,  at  any  time  between  the  period  at  which  the  note  fell  doe 
and  the  trial.  West  y.  Beach^  3  Cow.  82.  See  Gleaeon  y.  JPinnegj  5  Id.  152,  411.  In 
Clark  y.  Pinn^,  7  Id.  681,  the  Supreme  Court  reconsidered  the  principle  adopted  in 
Weet  y.  Beach,  and  decided  that  if  the  price  be  paid  at  the  time  of  making  the  contract, 
or  at  any  time  anterior  to  that  fixed  for  the  deliyery,  the  yendee  is  not  confined  to  tlM 
yalue  of  the  articles  on  the  day  when  they  should  haye  been  deliyered.  See  2  Greeol. 
on  Byid.  {]  253-278. 

(2)  In  assumpsit  to  recoyer  back  money  paid  on  a  consideration  which  had  fitiled,  th« 
sum  paid  must  form  the  measure  of  damages,  and  the  jury  cannot  giye  yindictiye  dama- 
ges. Ifeal  y.  Dean,  1  Nott  ft  M^C.  210.  See  this  subject  yery  thoroughly  discuseed,  and 
all  the  American  cases  cited,  in  3  Amer.  Law  Jour.  537,  and  4  Id.  61. 
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Where  an  agreement  contains  several  stiptilations,  some  of  them 
touching  matters  of  great  importance  to  the  parties,  and  others  matters 
of  little  or  no  importance,  a  stipulation  for  liquidated  damages,  genera 
allify  upon  any  yiolation  of  the  agreement,  shall  not  be  carried(A)  into 
effect ;  but  otherwise,  if  the  agreement  specify  the  particular  stipulation 
or  stipulations  to  which  the  liquidated  damages  are  to  be  confined. 

Where  the  contract  was  for  (d>ovt  800  quarters  {mare  or  less)  of 
foreim  rye,  shipped  on  board  a  particular  vessel  coming  from  Ham- 
burgh ;  the  vessel  brought  845  quarters,  and  the  sellers  refused  to  de- 
liver any  part,  unless  the  purchasers  would  accept  the  whole.  It  was 
holden,(t)  that  they  were  not  bound  to  accept  the  whole  :  Ld.  TSnter-- 
derij  C.  J.,  and  lAttleddUy  J.,  being  of  opinion,  that  by  the  words 
'^  about"  and  '^  more  or  less,"  the  parties  could  not  have  contemplated 
BO  large  an  excess  as  45  over  800  quarters;  and  j?er  Parke^  J.,  and 
PattesoUy  J.,  ^^  It  lay  on  the  sellers  to  show  that  such  an  excess  was 
contemplated ;  and  if  from  the  obscurity  of  the  contract  they  were  un- 
able to  do  so,  their  defence  failed."  In  this  case  evidence  was  received, 
that  the  words  '^more  or  less,"  in  a  contract  for  grain,  according  to 
the  custom  of  merchants,  does  not  require  the  purchaser  to  accept  so 
large  an  excess.  The  judge,  however,  gave  leave  to  move ;  the  court 
did  not  decide  on  its  admissibility;  LittledaUy  J.,  expressed  a  doubt. 
N.  He  said  also.  When  land  is  described  in  conveyances,  it  is  often 
mentioned  as  containing  so  many  acres  and  roods,  '^  be  the  same  more 
or  less,"  but  it  is  always  understood  that  the  excess  bears  a  very  small 
proportion  to  the  quantity  named,  a  much  smaller  proportion  than  that 
of  45  to  800  quarters.(l) 


i 


A)  Kemble  t.  Farren,  6  Bingh.  141,  recognized  in  Homer  t.  FUntoff^  9  H.  ft  W.  678. 
i)  Cron  y.  EgUn,  2  B.  ft  Ad.  106. 


(1)  Where  a  drorer  is  sued  for  cattle  taken  to  market  for  an  employer,  the  highest 
sum,  according  to  the  evidence,  may  be  allowed  if  he  refuses  to  show  the  price  at  which 
they  sold.  Clark  y.  JftZ/«r,  4  Wend.  628.  On  refusal  to  delirer  an  article  contracted 
but  not  paid  for,  the  damages  are  the  difference  between  the  contract  price  and  the  mar- 
ket Talne  on  the  day  of  delivery.  Day  v.  Dox^  9  Id.  129.  With  the  interest  on  such 
difference.  Taylor  v.  Read^  4  Paige,  661.  Statement  of  damages  with  a  view  to  a  com- 
promise, if  not  accepted,  does  not  bind  plaintiff.  Beehe  v.  Robert^  12  Wend.  413.  On  a 
contract  to  carry  goods  by  sea  and  refusal  to  receive  on  board  all  agreed  upon,  no  tender 
of  the  balance  is  necessary  to  entitle  to  damages,  and  the  rule  of  damages  is  the  difference 
between  what  plaintiff  actuaUy  received  or  might  have  received  for  the  goods  refused 
and  the  price  at  the  port  of  destination,  deducting  flight  and  expenses.  Nourse  v.  Snow, 
6  Greenl.  208.  If  a  party  can  protect  himself  from  loss  for  a  breach  of  contract  at  a 
trifling  expense,  or  with  reasonable  exertions,  he  is  bound  to  do  so,  and  defendant  is 
liable  only  for  such  loss  as  he  could  not  thus  prevent.  Miller  v.  Marmere*  Churchy  7 
Oreenl.  51.  The  value  stated  in  a  written  contract  with  sheriff,  who  delivers  goods  at- 
tached on  a  nutne  proeeee  to  a  bailee,  is  conclusive,  nor  is  sheriff  bound  to  accept  a  part 
of  the  goods  only.  Brawn  v.  Smithf  3  K.  H.  B.  299.  No  damages  except  interest  re- 
coverable on  common  counts,  ffanna  v.  Peyffy  1  Blackf,  181.  When  defendant  under- 
took to  carry  goods  to  a  certain  place  and  sell  them  for  best  price,  or  leave  them  with  a 
commission  merchant  in  case  a  certain  price  could  not  be  obtained,  which  last  he  did, 
in  assumpsit  for  not  seUing,  held,  the  rule  of  damages  was  not  the  value  of  the  goods, 
but  the  injury  actually  sustained.  Colvm  v.  JoneSf  3  Dana,  677.  A  foreign  creditor, 
suing  in  Massachusetts,  recovers  (except  in  bills  of  exchange^  at  the  par  of  exchange, 
Adame  v.  CortUty  8  Pick.  260.  An  ordinary  debtor  is  responsible  on  a  breach  of  his  en- 
gagement only  for  the  debt  and  interest  thereon,  and  not  for  all  the  loss  consequent  on  his 
fiiUure  to  fulfil  his  promise.    Short  v.  Sk^npith^  1  Brock.  115.    In  an  action  for  breach 
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Judgment. — ^Although  it  is  a  nile,(i]  that  tbe  court  will  look  to  ike 
whole  record,  and  give  jadgment  accoraing  to  the  tirath  there  disdoBed, 
howeyer  irregular  the  mode  of  pleading  may  be ;  yet  the  court  cannot 
pick  out  of  variouB  part8(Q  of  the  record  a  different  cause  of  action 
from  that  for  which  the  plaintiff  proceeds. 


[*ie5]  *CHAPTER  V. 

ATT0RNEY.(1) 

Or  Actions  brought  by  Attorneys  and  Solicitors  for  the  Br- 

covBRY  of  their  Fbes.   p.  165. 
Of  the  Statute  6  4;  7  Vict.  c.  78.    p.  165. 
Liability  op  Attorneys  for  Negligence  and  TJnskilfulness.  p.l76. 

Attorneys(2)  and  solicitors  may  maintain  an  action  of  deht9(a)  or  of 

[k)  Le  Bret  T.  PapOhn^  4  Eftst,  502 ;  CharnUy  v.  WtMtafOey^  6  East,  266. 
/)  Head  y.  Baldrey,  6  A.  &  E.  469 ;  2  Not.  k  P.  217,  8.  C. 
[a)  Adm.  in  Bradford  t.  Woodhou$$f  Cro.  Jac.  620. 

of  orders,  positive  and  direct  loss  resulting  plainly  and  immediately  from  such  bresch, 
may  be  taken  into  the  estimate  of  damages,  but  not  such  as  is  merely  speculative.  BeU 
y.  Cunningham^  3  Pet.  86.  Where  assumpsit  lies,  and  the  amount  due  appears  by  spe- 
cialty or  judgment,  they  are  evidence  for  plaintiff.  Mehaffy  y.  ShaWy  2  Penn.  R.  361. 
When  the  parties  fix  a  certain  mode  of  ascertaining  the  amount  to  be  paid,  it  must  be  ad- 
hered to,  unless  it  can  be  shown  that  time  or  accident  prevented.  U.  S.  v.  Bobemmj  9 
Pet.  327. 

(1)  See  Tidd's  Practice,  ch.  3,  p.  60;  1  Troub.  k  Haly's  Pract,  214,  3d  ed.  An 
attorney  holds  his  office  during  good  behavior,  and  is  not  professionally  answerable  for 
a  scrutiny  into  the  official  conduct  of  a  judge,  which  would  not  expq^e  him  to  kgal 
animadversion  as  a  citizen.  Where  a  letter  was  written  by  certain  members  of  the  bar 
to  a  judge  in  answer  to  one  fh>m  him  complaining  of  want  of  discipline  and  respect  for 
himself,  in  which  they  expressed  an  opinion,  that  public  confidence  seemed  to  be  with' 
drawn  from  both  the  court  and  the  bar,  and  suggested  his  retirement  from  the  bench. 
Held,  that  the  sending  and  publishing  this  letter  did  not  authorise  the  court  to  strike  off 
their  names  ftom  the  list  of  attorneys.  Case  of  Austin  and  othert^  5  Rawle,  191 ;  Tide 
Bx  parte  Burr  J  9  Wheat  629;  Bz  parte  THUinghuret,  4  Peters,  106.  An  attorney's  sa- 
thority  continues  until  judgment  satisfied.  QaiUard  y.  Smart,  6  Cowen,  385 ;  Oorham  t. 
OaUj  7  Cow.  739 ;  Anon.  1  Wend.  108 ;  Gray  v  Waee,  1  N.  H.  R.  256 ;  Brwm  v.  Blekt, 
8  Peters,  18 ;  Lynch  y.  The  Com' thy  16  S.  k  R.  368.  And  the  sheriff  is  justified  in  paying 
to  him  the  amount  recovered.  Canterbury  v.  The  Com'th,  1  Dana,  Ken.  Rep.  416.  Bat 
he  cannot  assign  a  judgment  without  express  authority.  Head  v.  OervaUj  Walkers,  431. 
Kor  give  up  a  security  of  bis  client.  Tankersley  v.  Caeath,  4  Dessaus.  45.  Nor  compro- 
mise. Lombard  V,  WhiUnffy  Walker,  229;  Mayer  v.  IhuUcrody  4  Wash.  G.  C.  R.511; 
Oable  V.  Hainy  I  Penns.  Rep.  267.  Kor  enter  a  retraxit*  Lombard  v.  Sasrfordy  %  Blackf. 
137.  Nor  bind  his  client  by  promises  to  pay  a  debt  barred  by  the  statute  of  Umitatioos. 
Criai  v.  OameTf  2  Penns.  Rep.  264.  Nor  execute  an  appeal  bond  in  his  client's  name. 
Bx  parte  Holbrooke  5  Cow.  35.  Nor  petition  for  a  review  of  a  road.  Shafferatown  Boady 
3  Watts,  475.  But  if  he  has  a  discretionary  power  to  collect  a  debt  he  may  assent  to  an 
assignment  by  the  debtor.  Gordon  v.  Coolidye,  1  Sumner,  637 ;  Vide  Union  Bank  v. 
Fearyy  5  Peters,  99.  If  he  appear  for  a  party  without  authority,  the  party  is  not  con- 
cluded by  his  acts,  but  may  be  relieved  against  them.   Criteh  v.  J'orter,  3  Ohio  Rep.  519,* 

(2)  See  note  (4),  next  page. 
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indebitatus  asmmpsity  for  the  recovery  of  their  fees.  The  latter  form 
of  action  is  that  which  is  most  nsnallj  adopted.(l)  IS  a  solicitor  or 
agent  for  a  third  person  retain  an  attomej,(2)  and  promise  him  his  fees, 
indebitatits  assumpnt  will  lie  against  such  solicitor  or  agent.(()  But  it 
seems  doubtful,  whether,  in  this  case,  an  action  of  debt  would  lie.(^) 
To  an  action  of  assumpsit  for  fees  due  to  the  plaintiff  as  an  attor- 

(lA  Ambrose  and  Roe^  Skin.  217,  218;  Adm.  in  Sands  v.  TremUan^  Gro.  Gar.  194. 

(e)  AS.  JBrat(ford  t.  Woodhotuef  Gro.  Jac.  620 ;  Neg.  Sands  r.  IVevilianj  Gro.  Gar.  194. 


Coti^her  V.  Mawaltj  2  Watts,  493 ;  CampbeU  y.  Kmt^  3  Penns.  Bep.  76.  But  aee  Hendriek" 
son  T.  Hendriekson^  3  Greenl.  102  j  Treasurer  v.  Norton,  1  Ohio,  131. 

As  to  the  admission  of  attorneys,  and  the  power  of  the  courts  oyer  them,  see  Com- 
nonweaUh  t.  Judges  of  Oumheriand^  1  Serg.  h  Rawle,  189 ;  Anomfmotis,  3  Wendell,  460 ; 
8iaU  y.  Johnson,  2  Har.  k  M'Hen.  160 ;  Austin* a  case,  6  Rawle,  191 ;  Thompson's  case,  3 
Hawks,  366  ;  Foul  y.  FureeU,  1  Browne,  348;  State  y.  Holding,  1  H'Gord,  379 ;  Smith  y. 
State,  1  Terger,  228 ;  Hobby  y.  Smith,  1  Gowen,  688  ;  Seymour  y.  ElMson,  2  Gowen,  13 ; 
Anonym/ous,  2  Halst  162  ;  Mc  parte  Burr,  9  Wheat  629. 

(4)  By  B.  Q.  H.  T.,  6  Will.  IV.,  foUowed  by  regulations  in  B.  T.,  6  Will.  IV.,  eyery 
person  applying  to  be  admitted  an  attorney  of  B.  R.,  G.  B.,  and  Exchequer,  undergoes  an 
examination  as  to  his  fitness  and  capacity,  by  examiners  appointed  eyery  year  in  Easter 
Term.  The  first  examination  took  place  at  the  Hall  of  the  Incorporated  Law  Society,  in 
Ghaneery  Lane,  on  the  4th  of  June,  1836.  The  rules  and  questiohs  relating  to  this  sub- 
ject wUl  be  found  in  2  Bingh.  N.  G.  611,  800  ;  1  M.  &  W.  1,  290 ;  1  Tyr.  &  Or.  233  -,  4 
Ad.  k  Ell.  767.  See  further  proyisions  as  to  the  appointment  of  examiners,  and  the 
admission  of  attorneys  and  solicitors,  in  stat.  6  k*l  Vict.  c.  73,  ss.  16,  16,  17,  18.  With 
respect  to  the  certificate  requisite  for  an  attorney,  see  stat.  37  Geo.  III.  c.  90,  ss.  26-7-8, 
30 ;  (but  see  2nd  part  of  1st  schedule  oi  stat.  6  k1  Vict.  c.  73  ;)  and  see  stat.  44  Geo. 
TIL  c.  69,  and  stat  Qk*l  Vict  c.  73,  ss.  22,  23,  26.  See  also  Byre  y.  Shelley,  6  U.  k 
W.  269. 

Attorneys  and  solicitors  are  public  oi&cen,  and  are  under  the  goyemment  of  the 
seyeral  courts  in  regard  to  their  behayior  to  their  clients.  Msrritt  y.  Lambert,  10  Paige, 
362  ;  affirmed  by  Walis  y.  Toulat,  2  Den.  607.  And  may  be  punished  for  uttering  jslan- 
derous  words.  King  y.  Wheeler,  7  Gow.  126.  It  seems  that  proceedings  on  motion 
against  an  attorney  for  money  coUected,  is  no  bar  to  a  recoyery  in  an  action  on  the  case 
for  damages.  Corpund  y.  BaUim,  26  Miss.  129.  The  remoyal  of  a  solicitor  from  his 
office  as  solicitor  of  the  court  of  Ghaneery  for  malpractice,  depriyes  him  of  the  power  to 
practise  as  solicitor,  attorney,  or  counsel  in  any  other  court.  Matter  of  Peterson,  3 
Paige,  G.  R.  610.  And  an  attorney  may  be  remoyed  from  office,  or  suspended  from 
practice  in  the  Gommon  Pleas  by  that  court,  on  good  cause  shown ;  but  it  is  said  that 
ignorance  of  the  law  is  not  a  good  cause.    Bryant's  case,  4  Foster,  149. 

(1)  He  has  no  lien  on  moneys  collected  by  the  sheriff  until  they  come  into  his  hands. 
St,  John  y.  DUfendorf,  12  Wend.  261 ;  Irwm  y.  Worman,  3  Watts,  367  ;  The  People  y. 
y.  r,  0,  p.,  13  Wend.  649 ;  Shapley  y.  BeUows,  4  N.  H.  R.  347 ;  Walton  y.  IHekerson,  7 
Barr,  376. 

(2)  In  Pennsylyania  it  has  been  determined,  that  an  action  cannot  be  maintained  by  a 
member  of  the  bar  against  his  client  for  professional  seryices,  beyond  the  sum  of  the 
attorney's  fee  allowed  by  the  act  of  Assembly,  unless  the  client  giye  a  bond  or  note  for 
the  amount  Mooney  y.  Lloyd,  6  S.  &  B.  412.  The  law  seems  to  be  otherwise  in  Gon- 
necticut  and  South  Carolina.  Bobbins  y.  Harvey,  6  Gonn.  Rep.  336 ;  Duncan  y.  Janay's 
Exr,,  1  M'Gord,  149.  The  case  ot  Mooney  y.  Llc!yd,  has  since  been  oyerruled  in  Grayy, 
Braekenridge,  2  Penns.  Rep.  76,  and  Foster  y.  Jack,  4  Watts,  334 ;  and  it  is  there  held, 
that  he  may  maintain  an  action  on  an  implied  assumpsit  for  professional  seryices.  Wal* 
ton  y.  Diekerson,  7  Barr,  376.  So  also  in  Kentucky,  the  agreements  which  attorneys 
make  with  clients  are  not  restricted  by  law,  and  where  there  is  no  special  agreement,  a 
compensation  may  be  recoyered  according  to  the  yalue  of  the  seryices.  But  such  agree- 
ments are  subject  to  strict  scrutiny,  and  will  under  some  circumstances  be  set  aside  in 
equity.  Downing  y.  Major,  2  Dana,  228 ;  Bibb  y.  Smith,  1  Id.  682.  In  Ohio,  an  agree- 
ment between  attorney  and  client  to  share  the  lands  recovered  is  illegal  and  yoid.  Key 
y.  Vattier,  1  Ohio,  Rep.  62.  But  counsel  fees  cannot  be  recovered  eo  nomine  in  an  action 
of  assumpsit.    Seeley  y.  Crane,  3  Green,  36. 
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ney^fi)  the  defendant  may  plead  the  statute  of  limitationB,  viz.  that 
he  did  not  promise  or  undertake  within  six  years  next  before  action 
brought.  (1) 

The  Stat.  6  &  T  Vict.  c.  78,  (22nd  August,  1843,)  s.  1,  after  reciting 
that  the  laws  relating  to  attorneys  and  solicitors,  are  numerow 
[  *166  ]  '^'and  complicated,  and  that  it  is  expedient  to  consolidate  and 
simplify,  and  to  alter  and  amend  the  same,  by  s.  1,  repeals 
the  several  acts  and  parts  of  acts,  which  are  set  forth  in  the  first  part 
of  schedule  I ;  and  the  several  acts  and  parts  of  acts  which  are  not 
repealed,  are  enumerated  in  the  second  part  of  the  same  schedule ;  and 
by  s.  2,  it  is  enacted,  that  ^^  after  the  passing  of  this  act,  no  person 
shall  act  as  an  attorney  or  solicitor,  or  as  such  attorney  or  solicitor  ene 
out  any  writ  or  process,  or  commence,  carry  on,  solicit  or  defend  any 
action,  suit  or  other  proceeding,  in  the  name  of  any  other  person,  or  in 
his  own  name,  in  the  Court  of  Chancery,  or  Courts  of  Queen's  Bench, 
Common  Pleas,  or  Exchequer,  or  Court  of  the  Duchy  of  Lancaster  and 
Durham,  or  in  the  Court  of  Bankruptcy,  or  in  the  Court  for  the  Belief 
of  Insolvent  Debtors,  or  in  any  county  court,  or  in  any  court  of  civil  or 
criminal  jurisdiction,  or  in  any  other  court  of  law  or  equity,  in  England 
and  Wales,  or  act  as  an  attorney  or  solicitor  in  any  cause,  matter  or 
suit,  civil  or  criminal,  to  be  heard,  tried,  or  determined  before  anyjos^ 
tice  of  assize  of  oyer  and  terminer,  or  gaol  delivery,  or  at  any  general 
or  quarter  sessions  of  the  peace  for  any  county,  riding,  division,  hberty, 
city,  borough  or  place,  or  before  any  justice  or  justices,  or  -before  any 
commissioners  of  her  majesty's  revenue,  unless  such  person  ehall  hare 
been  previously  to  the  passing  of  this  act  admitted  and  enrolled  and 
otherwise  duly  qualified(^)  to  act  as  an  attorney  or  solicitor  under  or  bj 
virtue  of  the  laws  now  in  force,  or  unless  such  person  shall  after  the 
passing  of  this  act  be  admitted  and  enrolled  and  otherwise  duly  qnali* 
fied  to  act  as  an  attorney  or  solicitor,  pursuant  to  the  directions  and 
regulations  of  this  act,  and  unless  such  person  shaU  continue  to  be  so 
duly  qualified  and  on  the  roll  at  the  time  of  his  acting  in  the  capacity 
of  an  attorney  or  solicitor  as  aforesaid. 

The  26th  sect,  enacts,  that  no  person  who  as  an  attorney  or  solicitor 
shall  sue,  prosecute,  defend  or  carry  on  any  action  or  suit  or  any  pro- 
ceedings in  any  of  the  courts  aforesaid,  without  having  previously  ob* 
tained  a  stamped  certificate  which  shall  then  be  in  force,  snail  be  capable 
of  maintaining  any  action  or  suit  at  law  or  in  equity  for  the  recoveiy 
of  any  fee,  reward  or  disbursement  for  or  in  respect  of  any  business 
matter  or  thing  done  by  him  as  an  attorney  or  solicitor  as  aforesaid, 
whilst  he  shall  have  been  without  such  certificate  as  last  aforesaid. 

(d)  Oliver  y,  Thomatf  Ld.  Raym.  2. 

(e)  See  WUliami  y.  Jonetf  2  Q.  B.  276 ;  1  0.  ft  D.  649. 

(1)  The  statute  of  limitations  does  not  begin  to  run  against  an  attorney  at  Uwior 
professional  services  before  demand  is  made,  or  the  professional  relation  is  dissolred. 
Foster  y.  «7acit:,  4  Watts,  334.  In  an  action  against  him  for  moneys  collected,  it  raiiB  tnm 
the  time  when  received.  Stafford  y.  Riehardson^  15  Wend.  302  ;  Coffin  y.  Coffin,  7  Greeol. 
298.  Where  a  nonsuit  is  suffered  in  consequence  of  his  negligence  in  mistakiJig  ^^ 
name,  it  runs  from  the  time  the  error  was  committed,  not  merely  the  time  of  nonsuit. 
WUcoz  y.  FlummeTf  4  Peters,  172. 
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And  by  sect.  27,  every  person  who  shall  have  been  duly  admitted  an 
attorney  of  any  one  of  the  superior  courts  of  law  at  Westminster,  shall 
be  entitled  upon  the  production  of  his  admission  therein,  or  an  official 
certificate  thereof,  and  that  the  same  still  continues  in  force,  to  be  ad- 
mitted as  an  attorney  in  any  other  of  the  said  courts,  or  in  any  inferior 
court  of  law  in  England  or  W  ales,  upon  signing  the  roll  of  such 
other  court,  but  not  otherwise ;(/)  *and  every  person  who  shall  [  *167  ] 
have  been  duly  admitted  a  solicitor  of  the  Court  of  Chancery, 
shall  be  entitled  upon  the  production  of  his  admission  therein,  or  an  official 
certificate  thereof,  and  that  the  same  still  continues  in  force,  to  be  admitted 
as  a  solicitor  in  any  inferior  Court  of  Equity  in  England  or  Wales,  and 
in  the  Court  of  Bankruptcy,  upon  signing  the  roll  of  such  other  court, 
but  not  otherwise,  and  shall  thereupon  be  entitled  to  practice  as  a  soli- 
citor therein  in  like  manner  as  if  he  had  been  sworn  in  and  admitted  a 
solicitor  of  such  court. 

By  sect.  87,  from  and  affcer  the  passing  of  this  act,  no  attorney  or 
solicitor,  nor  any  executor,  administrator  or  assignee  of  any  attorney 
or  solicitor,  shall  commence  or  maintain  any  action  or  suit  for  the  re- 
covery of  any  fees,  charges,  or  disbursements  for  any  business  done  by 
such  attorney  or  solicitor,  until  the  expiration  of  one  month  after  such 
attorney  or  solicitor,  or  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  shall  have  delivered  unto  the  party  to  be  charged 
therewith,  or  sent  by  the  post  to  or  leftj{g)  for  him  at  his  counting-house, 
office  of  business,  dwelling  house,  or  last  known  place  of  abode,  a  bill 
of  such  fees,  charges,  and  disbursements,  and  which  bill  shall  either  be 
subscribed  with  the  proper  hand  of  such  attorney  or  solicitor,  (or,  in 
the  case  of  a  partnership,  by  any  of  the  partner8,(A)  either  with  his 
own  name,  or  with  the  name  or  style  of  such  partnership,)  or  of  the 
executor,  administrator,  or  assignee  of  such  attorney  or  solicitor,  or  be 
enclosed  in  or  accompanied  by  a  letter  subscribed  in  like  manner  refer- 
ring to  such  bill ;  and  upon  the  application  of  the  party  chargeable  by 
such  bill  within  such  month  it  shall  be  lawful,  in  case  tne  busmess  con- 
tained in  such  bill  or  any  part  thereof  shall  have  been  transacted  in  the 
High  Court  of  Chancery,  or  in  any  other  court  of  equity,  or  in  any 
matter  of  bankruptcy  or  lunacy,  or  in  ciwe  no  part  of  such  business 
shall  have  been  transacted  in  any  court  of  law  or  equity,  for  the  Lord 
High  Chancellor  or  the  Master  of  the  Bolls,  and  in  case  any  part  of 
such  business  shall  have  been  transacted  in  any  other  court,  for  the 
Courts  of  Queen's  Bench,  Common  Pleas,  Exchequer,  Court  of  Common 
Pleas  at  Lancaster,  or  Court  of  Pleas  at  Durham,  or  any  judge  of  either 
of  them,  and  they  are  hereby  respectively  required,  to  refer  such  bill, 
and  the  demand  of  such  attorney  or  solicitor,  executor,  administrator, 
or  assignee,  thereupon  to  be  taxed  and  settled  by  the  proper  officer  of 
the  court  in  which  such  reference  shall  be  made,  without  any  money 
being  brought  into  court ;  and  the  court  or  judge  making  such  refer- 
ence, shall  restrain  such  attorney  or  solicitor,  or  executor,  administra- 
tor, assignee  of  such  attorney  or  solicitor,  from  commencing  any  action 


(/)  See  Prior  t.  Smith,  6  Dowl.  P.  C.  299. 
See  Brooks  t.  Maton,  1  H.  Bl.  290 j  post,  1Y2. 
See  Owm  t.  SeaUa,  10  M.  k  W.  667 ;  2  Dowl.  K.  S.  (P.  G.)  304. 
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or  Biiit  touching  snch  demand  pending  snch  reference ;  and  in  case  no 

such  application  as  aforesaid  shall  be  made  within  snch  month 
[  *168  ]  as  aforesaid,  then  it  shall  *be  lawful  for  such  reference  to  be 

made  as  aforesaid,  either  upon  the  application  of  the  attorney 
or  solicitor,  or  the  executor,  administrator  or  assignee  of  the  attorney 
or  solicitor,  whose  bill  may  hare  been  so  as  aforesaid  delivered,  sent,  or 
left,  or  upon  the  application  of  the  party  chargeable  by  such  bill,  with 
such  directions,  and  subject  to  such  conditions  as  the  court  or  judge 
making  such  reference  shall  think  proper ;  and  such  court  or  judge 
may  restrain  such  attorney  or  solicitor,  or  the  executor,  administrator, 
or  assignee  of  such  attorney  or  solicitor,  from  commencing  or  prosecut- 
ing any  action  or  suit  toucning  such  demand  pending  such  reference, 
upon  such  terms  as  shall  be  thought  proper :  providea  always,  that  no 
such  reference  as  aforesaid  shall  oe  directed  upon  an  application  made 
by  the  party  chargeable  with  such  bill  after  a  verdict  snail  have  been 
obtained,  or  a  writ  of  inquiry  executed  in  any  action  for  the  recovery 
of  the  demand  of  such  attorney  or  solicitor,  or  executor,  administrator, 
or  assignee  of  such  attorney  or  solicitor,  or  after  the  expiration  of 
twelve  months  after  such  bill  shall  have  been  delivered,  sent,  or  left  as 
aforesaid,  except  under  special  circumstances,  to  be  proved  to  the  satis- 
faction of  the  court  or  judge  to  whom  the  application  for  such  reference 
shall  be  made  ;(1)  and  upon  every  such  reference,  if  either  the  attorney 
or  solicitor,  or  executor,  administrator  or  assignee  of  the  attorney  or 
solicitor,  whose  bill  shall  have  been  delivered,  sent,  or  left,  or  the  party 
chargeable  with  such  bill,  having  due  notioe,  shall  refuse  or  neglect  to 
attend  such  taxation,  the  officer  to  whom  such  reference  shall  be  made 
may  proceed  to  tax  and  settle  such  bill  and  demand  ex  parte  ;  and  in 
case  any  such  reference  as  aforesaid  shall  be  made  upon  tne  application 
of  the  party  chargeable  with  such  bill,  or  upon  the  application  of  snch 
attorney  or  solicitor,  or  the  executor,  administrator,  or  assignee  of  such 
attorney  or  solicitor,  and  the  party  chargeable  with  such  bill  shall  at- 
tend upon  such  taxation,  the  costs  of  such  reference  shall,  except  as 
hereinafter  provided  for,  be  paid  according  to  the  event  of  such  taxa- 
tion ;  that  is  to  say,  if  such  bill  when  taxed  be  less  by  a  sixth  part  than 
the  bill  delivered,  sent,  or  left,  then  such  attorney  or  solicitor,  or  ex^ 
cutor,  administrator,  or  assignee  of  such  attorney  or  solicitor,  shall  pay 
such  costs ;  and  if  such  bill  when  taxed  shall  not  be  less  by  a  sixth  part 
than  the  bill  delivered,  sent,  or  left,  then  the  party  chargeable  irith 

such  bill,  making  such  application  or  so  attending,  shall  pay 
[  *169]  such  costs ;  and  every  oraer  to  be  made  for  *such  reference  aa 

aforesaid  shall  direct  the  officer  to  whom  such  reference  shall 
be  made  to  tax  such  costs  of  such  reference  to  be  so  paid  as  aforesaid, 

^l)  An  attorney's  bill  had  been  delivered  to  some  ignorant  parties  in  Junoi  1840,  uA 
in  November,  1842,  a  summons  for  its  taxation  had  been  dismissed  by  a  judge  at  cham- 
bers, on  the  ground  of  the  insufficiency  of  the  materials  on  which  it  was  founded.  It 
appeared  that  a  sum  of  money  had  been  deposited  in  1839,  in  the  joint  names  of  tb« 
attorney  and  another  party,  on  behalf  of  the  clients.  It  was  holden,  that  there  being  a 
dispute  respecting  the  sum,  the  court  would  refer  the  bill,  and  require  the  attorney  to 
account}  on  a  rule  nin,  obtained  in  Trinity  Term,  1843.  Binnt  v.  JTiiy,  13  Law  J.,  V> 
S.,  Q.  B.  28 ;  Sayer  v.  Wa$9taff^  coram  Lundkurtt,  0.,  Dec.  4,  1844. 
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and  to  certify  what,  upon  such  reference,  shall  be  found  to  be  due  to  or 
from  such  attorney  or  solicitor,  or  executor,  administrator,  or  assignee 
of  such  attorney  or  solicitor,  in  respect  of  such  bill  and  demand,  and  of 
the  costs  of  such  reference,  if  payable;  provided  also,  that  such  officer 
shall  in  all  cases  be  at  liberty  to  certify  specially  any  circumstances  re* 
lating  to  such  bill  or  taxation,  and  the  court  or  judge  shall  be  at  liberty 
to  make  thereupon  any  such  order  as  such  court  or  judge  may  think 
ri^ht  respecting  the  payment  of  the  costs  of  such  taxation  ;(1)  provided 
also,  that  where  such  reference  as  aforesaid  shall  be  maoie  when  the 
same  is  not  authorized  to  be  made  except  under  special  circumstances, 
as  hereinbefore  provided,  then  the  said  court  or  judge  shall  be  at  liberty, 
if  it  shall  be  thought  fit,  to  give  any  special  directions  relative  to  the 
costs  of  such  reference :  provided  also,  that  it  shall  be  lawful  for  the 
said  respective  courts  and  judges,  in  the  same  cases  in  which  they  are 
respectively  authorized  to  refer  a  bill  which  has  been  so  as  aforesaid 
delivered,  sent,  or  left,  to  make  such  order  for  the  delivery  by  any  at- 
torney or  solicitor,  or  the  executor,  administrator,  or  assignee  of  any 
attorney  or  solicitor,  of  such  bill  as  aforesaid,  and  for  the  delivery  up 
of  deeds,  documents,  or  papers  in  his  possession,  custody,  or  power,  or 
otherwise  touching  the  same,  in  the  same  manner  as  has  heretofore  been 
done  as  regards  such  attorney  or  solicitor,  by  such  courts  or  judges  re- 
spectively, where  any  such  business  had  been  transacted  in  the  court  in 
which  such  order  was  made ;  provided  also,  that  it  shall  not  in  any  case 
be  necessary  in  the  first  instance  for  such  attorney  or  solicitor,  or  the 
executor,  administrator,  or  assignee  of  such  attorney  or  solicitor,  in 
proving  a  compliance  with  this  act,  to  prove  the  contents  of  the  bill  he 
may  have  delivered,  sent,  or  left,  but  it  shall  be  sufficient  to  prove  that  a 
bill  of  fees,  charges,  or  disbursements,  subscribed  in  the  manner  aforesaid, 
or  enclosed  in  or  accompanied  by  such  letter  as  aforesaid,  was  delivered, 
sent,  or  left,  in  manner  aforesaid ;  but  nevertheless  it  shall  be  compe- 
tent for  the  other  party  to  show  that  the  bill  so  delivered,  sent,  or  left 
was  not  such  a  bill  as  constituted  a  bond  fide  compliance  with  this  act : 
provided  also,  that  it  shall  be  lawful  for  any  judee  of  the  superior  courts 
of  law  or  equity  to  authorize  an  attorney  or  solicitor  to  commence  an 
action  or  suit  for  the  recovery  of  his  fees,  charges  or  disbursements 
against  the  party  chargeable  therewith,  although  one  month  shall  not 
have  expired  from  the  delivery  of  a  bill  as  aforesaid,  on  proof 
to  the  satisfaction  of  the  said  judge  that  '^'there  is  probable  [  *170  ] 
cause  for  believing  that  such  party  is  about  to  quit  England. 

^^This  statute  does  not  authorize  the  taxation  of  every  pecuniary  de- 
mand or  bill  which  may  be  made  or  delivered  bv  a  person  who  is  a  soli- 
citor, for  every  species  of  employment  in  which  he  may  happen  to  be 
engaged.  The  business  contained  in  a  taxable  bill  may  be  business  of 
wmch  no  part  was  transacted  in  any  court  of  law  or  equity ;  but  I  am 
of  opinion  that  it  must  be  business  connected  with  the  profession  of  an 
attorney  or  solicitor,  business  in  which  the  attorney  or  solicitor  was  em* 

(1)  The  meaning  of  this  is  that  the  officer  may  certify  any  thing  that  appears  to  him, 
in  the  coarse  of  the  proceedings,  fit  ground  for  departing  from  the  general  rule,  that  the 
costs  are  to  be  paid  by  the  unsuccessful  party,  and  the  judges  are  empowered  to  order 
accordingly.    Per  Parke,  B.,  in  re  WoolUttj  12  M.  k  W.  506. 
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ployed  because  he  was  an  attorney  or  solicitor,  or  in  -which  he  would  not 
have  been  employed  if  he  had  not  been  an  attorney  or  solicitor,  or  if  the 
relation  of  attorney  or  solicitor  and  client  had  not  subsisted  between 
him  and  his  employer/7t) 

The  87th  section  of  tiiis  act  relates  to  unpaid  bills  only,  and  proyides 
that  within  one  month  after  delivery,  taxation  may  be  ordered  without 
special  direction ;  that  after  the  expiration  of  one  month  from  the  time 
of  the  bill  being  delivered,  taxation  may  be  ordered  with  such  direc- 
tions as  the  court  may  think  proper,  and  that  after  verdict  or  writ  of 
inquiry,  taxation  is  only  to  be  oraered  on  special  circumstances,  to  be 
provea  to  the  satisfaction  of  the  court.(i)  Under  this  87  th  section, 
where  an  attorney 's  bill  is  referred  to  taxation  after  action  brought  upon 
it,  the  attorney  is  liable  to  pay  the  costs  of  taxation  if  more  than  one- 
sixth  is  takeii  off.(Q 

By  sect.  88,  where  any  person,  not  the  party  chargeable  with  any 
such  bill  within  the  meaning  of  the  provisions  hereinbefore  contained, 
shall  be  liable  to  pay  or  shall  have  paid  such  bill  either  to  the  attomej 
or  solicitor,  his  executor,  administrator,  or  assignee,  or  to  the  partj 
chargeable  with  such  bill  as  aforesaid,  it  shall  be  lawful  for  such  person, 
his  executor,  administrator,  or  assignee,  to  make  such  application  for  a 
reference  for  the  taxation  and  settlement  of  such  bill  as  the  party 
chargeable  therewith  might  himself  make,  and  the  same  reference  and 
order  shall  be  made  thereupon,  and  the  same  course  pursued  in  all  re- 
spects, as  if  such  application  was  made  by  the  party  so  chargeable  with 
such  bill  as  aforesaid :  provided  always,  that  in  case  such  application  is 
made  when,  under  the  provisions  herem  contained,  a  reference  is  not  an- 
thorized  to  be  made  except  under  special  circumstances,  it  shall  be  law- 
ful for  the  court  or  judge  to  whom  such  application  shall  be  made  to 
take  into  consideration  any  additional  special  circumstances  applicable 
to  the  person  making  such  application,  although  such  circumstances 
might  not  be  applicable  to  the  party  so  chargeable  with  the  said  bill  as 
aforesaid,  if  he  was  the  party  making  the  application. 

The  89th  section  enables  the  Lord  Chancellor  or  the  Master 
[  ^171  ]  of  '*'the  Rolls  to  direct  taxation  of  bills  chargeable  on  execu- 
tors, trustees,  or  administrators. 

By  sect.  40,  for  the  purpose  of  any  such  reference  upon  the  applica- 
tion of  the  person  not  being  the  party,  chargeable  within  the  meaning 
of  the  provisions  of  this  act  as  aforesaid,  or  of  a  party  interested  as 
aforesaid,  it  shall  be  lawful  for  such  court  or  judge  to  order  any  sncli 
attorney  or  solicitor,  or  the  executor,  administrator,  or  assignee  of  anj 
such  attorney  or  solicitor,  to  deliver  to  the  party  making  such  applica- 
tion a  copy  of  such  bill,  upon  payment  of  tne  costs  of  such  copy :  pro- 
vided always,  that  no  bill  which  shall  have  been  previously  taxed  and 
settled,  shall  be  again  referred,  unless,  under  special  circumstances,  the 
court  or  judge  to  whom  such  application  is  made  shall  think  fit  to  direct 
a  re-taxation  thereof. 

By  sect.  41,  the  payment  of  any  such  bill  as  aforesaid  shall  in  no 

ft)  Per  Ld.  LangdaU^  M.  B.  in  AUen  y.  Aldndgty  5  Bearan,  406. 
[k)  Per  Ld.  LangdaU^  M.  B.  in  r«  Doumu^  6  Bear.  428. 
[I)  In  rt  WooUen,  12  M.  ft  W.  604. 
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case  preclude  the  court  or  judge  to  whom  application  shall  he  made  from 
referring  such  bill  for  taxation,  if  the  special  circumstances  of  the  case 
shall  in  the  opinion  of  such  court  or  juaee  appear  to  require  the  same, 
upon  such  terms  and  conditions,  and  subject  to  such  durections,  as  to 
/such  court  or  judge  shall  seem  right,  provided  the  application  for  such 
reference  be  made  within  twelve  calendar  months  after  payment.  (1) 

Lord  Langdale,  M.  R.,  in  re  LeeSj  5  Beayan,  410,  held,  that  this 
statute  as  regards  taxation  is  retrospective  with  respect  to  bills  previ- 
ously taxable,  and  also  as  to  bills  thereby  made  taxable,  provided  the 
latter  remained  xmpaid  at  the  passing  of  the  act ;  and  that  payment  of 
a  bill  previously  taxable  before  the  act  came  into  operation,  would  not 
preclude  taxation  under  the  act,  upon  a  proper  application  made  in  due 
time,  but  that  payment  before  the  act  came  mto  operation  of  a  bill  not 
previously  taxable,  precluded  taxation  under  the  act. 

By  sect.  48,  all  applications  made  under  this  act  to  refer  any  such 
bill  as  aforesaid  to  be  taxed  and  settled,  and  for  the  delivery  of  such 
bill  and  for  the  delivering  up  of  deeds,  documents,  and  papers,  shall  be 
made  in  the  matter  of  such  attorney  or  solicitor ;  and  upon  the  taxa- 
tion and  settlement  of  any  such  bill,  the  certificate  of  the  officer  by 
whom  such  bill  shall  be  taxed  shall  (unless  set  aside  or  altered  by  order, 
decree,  or  rule  of  court)  be  final  and  conclusive  as  to  the  amount  thereof^ 
and  payment  of  the  amount  certified  to  be  due  and  directed 
to  be  paid,  may  be  enforced  ^according  to  the  course  of  the  [  "^172  J 
court  in  which  such  reference  shall  be  made ;  and  in  case  such 
reference  shall  be  made  in  any  court  of  common  law,  it  shall  be  lawful 
for  such  court,  or  any  judge  thereof,  to  order  judgment  to  be  entered 
up  for  such  amount,  with  costs,  unless  the  retainer  shall  be  disputed,  or 
to  make  such  other  order  thereon  as  such  court  or  judge  shall  deem 
proper. 

For  the  numerous  decisions  upon  the  construction  of  the  stat.  2  Geo. 
II.  c.  28,  and  the  other  statutes  repealed  by  the  stat.  6  &  7  Vict.  c.  78, 
the  reader  is  referred  to  the  former  editions  of  this  work.  The  follow* 
ing  cases,  however,  which  were  decided  before  the  passing  of  the  late 
act,  have  been  retained,  as  being  applicable  to  the  existing  law. 

An  attorney's  bill,  generally  speaking,  ouffht  to  give  a  history  of  the 
cause,  so  as  to  enable  the  officer  to  judge  of  the  propriety  of  the  various 
items  of  which  it  is  composed.(m) 

The  bill  must  be  left  with  the  party  charged  ;{n)  for  in  a  case  where 
the  plaintiff'  had  delivered  his  bill  to  the  defenaant  in  due  time,  who 
acknowledged  his  debt,  and  said  that  he  would  pay  it,  but  that  he  did 
not  know  what  to  do  with  the  bill,  upon  which  the  plaintiff*  took  it  back 

(m)  Waller  v.  Laey^  1  M.  &  Gr.  54;  1  Scott's  K.  R.  186. 
(n)  Brookt  v.  Mason,  1  H.  Bl.  290. 

(1)  Lord  LangdaUy  M.  R.,  in  re  Downea,  5  Beay.  429,  said,  "  Mr»  Justice  Patteson,  in 
the  case  of  Bvitu  ▼.  iTey,  13  Law  J.,  N.  S.,  28,  Q.  B.,  stated  that  he  considered  the  true 
coDBtruction  of  this  clause  to  be,  that  wherever  the  act  applies,  the  court  cannot  send  a 
bill  for  taxation  if  it  has  been  paid  more  than  twelve  months  in  any  case  whatever.  I 
entirelj  concnr  in  that  opinion,  as  affording  the  general  rule,  subject,  however,  to  a 
qualification  in  this  (the  Rolls)  Court. 


172  ATTOEHBY. 

again,  it  was  holden,  that  the  bill  onght  to  have  been  left  with  the  de- 
fendant :  for  the  intention  of  the  statute  was,  that  the  client  should 
have  due  time  to  examine  the  charges  made  by  the  attorney,  and  take 
advice  upon  them,  if  necessary.  £1  like  manner  it  has  been  holdeD,(o) 
that  although  an  attorney  shows  his  client  a  copy  of  his  bill,  explaining 
the  different  charges  to  him  in  the  reasonableness  of  which  the  client 
acquiesces,  the  attorney  is  notwithstanding  bound  to  leave  a  copy  of  the 
bill  with  him.  But  the  legislature,  by  requiring  a  delivery  of  the  bill 
to  the  party  to  be  chargedj  meant  no  more  than  that  he  should  have  rea- 
sonable notice  of  its  contents;  leaving  it  to  the  construction  of  the  law, 
as  in  other  cases,  what  should  be  deemed  a  delivery  to  him  for  the  pur- 
pose of  notice.  Hence,  where  a  party  in  a  cause  having  changed  lis 
attorney  in  the  progress  of  it,  a  judge's  order  was  afterwards  obtained 
by  the  second  attorney  for  the  delivery  to  him  of  a  bill  signed  by  the 
first  attorney,  which  delivery  Was  accoraingly  made:  this  was  holden(|7) 
to  be  a  sumcient  delivery  to  the  party  to  be  charged  within  the  words 
and  meaning  of  the  statute.  Where  several  are  jointly  liable  to  an  at- 
torney for  business  done,(9)  the  delivery  of  a  copy  of  a  bill  to  one  of 
them  from  whom  the  attorney  has  received  his  in8tructions,(r)  is  suffi- 
cient. The  bill  havmg  been  delivered  a  month  before  the  com- 
[  *178  ]  mencement  of  the  action,(«)  and  the  party  '^charged  not  ha?ing 
made  any  application  to  have  the  bill  taxed  during  that  bter- 
val,  he  will  not  be  permitted  to  question  the  reasonableness  of  the  items 
before  a  jury. 

An  attorney  who  has  several  demands  against  his  client,  some  of 
which  are  barred  by  the  statute  of  limitations,  cannot  appropriate(()  in 
payment  of  the  demand  so  barred,  a  sum  received  bv  him  on  accoont 
of  his  client  for  damages  recovered  in  an  action.  Wnere,  after  action 
brought,  the  bill  is  referred  to  taxation  at  the  request  of  the  defendant, 
the  attorney  should  make  it  a  condition  of  the  taxation,  that  the  de- 
fendant should  allow  the  master  to  tax  interest  also,  if  the  attorney 
wishes  to  avail  himself  of  a  previous  notice  of  a  claim  of  intere8t(ti) 
under  stat.  8  &;  4  Will.  lY.  c.  42,  s.  28.  See  this  section,  poet^  p.  185. 
Delivery  of  the  bill  is  conclusive  evidence(2;)  against  an  increase  of 
charge  in  a  subsequent  bill  of  any  of  the  items  contained  in  it;  and 
strong  presumptive  evidence  against  any  additional  items. 

An  attorney  will  not  be  entitled(y)  to  the  costs  of  taxation,  although 
less  than  a  sixth  shall  have  been  taxed  off  his  bill,  if  he  has  wilfiiUj 
inserted  any  item  of  charge  which  he  must  know  ought  not  to  have  been 
charged. 

By  Stat.  2  &;  8  Will.  lY.  c.  89,  s.  17,  every  attorney  whose  name 

(0)  Crotpder  y.  Skee,  1  Camp.  437. 

(p)  Vincent  v.  Slaymaker^  12  East,  372.    Per  GroMt,  J.,  Lt  Blanc^  J.,  and  Bmk$i  J- 1 
dissentiente  Lord  EUmhorough^  G.  J. 

{q\  Per  Ellenboroughy  0.  J.,  1  Campb.  438. 

\rS  Finchett  v.  BoWj  2  Campb.  277. 

[i)  Williama  v.  -FWrA,  Doug.  198;  ITooper  v.  TUl,  lb.  198,  S.  P. 

h)  Waller  v.  Laq/,  1  Man.  t  Gr.  54 ;  1  Scott's  N.  R.  186. 

[u)  Berrington  v.  Phillipa^  1  M.  i  W.  48. 

[z]  Loveriiffe  y.  Botham^  1  Bos.  k  Pul.  49. 

\y)  Holderneei  y.  Barkworth^  3  M.  &  W.  341. 
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shall  be  indorsed  on  any  writ  issued  by  authority  of  this  act,  shall,  on 
demand,  in  writing,  made  by  or  on  behalf  of  any  defendant,  declare 
forthwith,  whether  such  writ  has  been  issued  by  him,  or  with  his  au- 
thority or  privity ;  and  if  he  shall  answer  in  the  affirmative,  then  he 
shall  also,  in  case  the  court  or  any  judge  of  the  same  or  of  any  other 
court  shall  so  order,  declare  in  writing,  within  a  time  to  be  allowed  by 
such  court  or  jud^e,  the  profession,  occupation,  or  quality,  and  place  of 
abode  of  the  plaintiff,  on  pain  of  being  guilty  of  a  contempt  of  the 
court  from  which  such  writ  shall  appear  to  have  been  issued;  and  if 
such  attorney  shall  declare  that  the  writ  was  not  issued  by  him,  or  with 
his  authority  or  privity,  the  said  court,  or  any  judge  of  either  of  the 
said  courts,  shall  and  may,  if  it  shall  appear  reasonable  so  to  do,  make 
an  order  for  the  immediate  discharse  of  any  defendant  who  may  have 
been  arrested  on  any  writ,  on  entermg  a  common  appearance. 

On  taxation  of  the  bill  the  master  has  no  authority  to  disallow  items 
on  the  ground  that  with  respect  of  the  business  to  which  they  refer  the 
attorney  was  guilty  of  negligence ;  that  is  a  matter  for  the  considera- 
tion of  a  jury.  (2) 

It  is  clearly  established  as  a  rule  of  practice,  that  negligence  cannot 
be  set  up  as  a  defence  to  an  action  on  an  attorney's  bill  :(a)(l)  for  the 
plaintiff  does  not  cpme  prepared  to  prove  any  thing  more 
*than  the  business  done,  and  is  not  in  a  situation  to  meet  a  [  '^'174  ] 
charge  of  negligence.(2)    If,  however,  the  business,  which  the 
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z)  Matehett  v.  Parkes^  9  M.  &  W.  767. 

a)  Templar  ▼.  M'Laehlanj  2  B.  &  P.  K.  R.  136. 


(1)  In  an  action  for  fees  hy  an  attorney,  defendant  may  show,  nnder  the  general  issue, 
that  the  attorney  conducted  the  business  so  negligently  that  his  services  were  of  no  value 
to  his  client ;  and  thus  defeat  the  whole  claim.  U  the  evidence  be  merely  in  diminution 
of  the  value  of  the  services,  notice  must  be  given  with  the  general  issue.  Oleaton  v. 
Clark,  9  Cowen,  57.  He  cannot  recover  costs  paid  by  him  in  consequence  of  his  own 
negligence.  Hoppiny  v.  Quin,  12  Wend.  617;  Runyan  v.  NichoUy  11  Johns.  Rep.  547. 

(2)  ^'  Ido  not  go  to  the  length  of  saying  that  in  no  case  can  negligence  in  the  party 
suing  be  used  as  a  defence  to  the  action,  though  I  think  it  can  oiUy  be  used  where  the 
negligence  has  been  such,  that  the  party  for  whom  the  business  was  done  has  thereby 
lost  all  possibility  of  benefit  from  such  business.''  Per  Sir  J.  Mansfield,  8,  C.  "No 
principle  of  law  is  more  clearly  established  than  this,  that  a  party  cannot  enforce  a  charge 
for  doing  business  which  is  useless  to  his  employer."  Per  Tindaly  G.  J.,  Shaw  v.  Arden, 
9  Blngh.  290.  The  same  doctrine  was  laid  down  by  Lord  EUmhorough,  in  Famttoorth 
V.  Oarrardy  1  Gampb.  38 ;  "The  late  Mr.  Justice  Buller  thought,  (and  I,  in  deference  to 
80  great  an  authority,  have  at  times  ruled  the  same  way,)  that  in  cases  of  this  kind,  a 
cross  action  for  the  negligence  was  necessary ;  but  that  if  the  work  be  done,  the  plaintiff 
mast  recover  for  it.  I  have  since  had  a  conference  with  the  judges  on  the  subject :  and  I 
now  consider  this  as  the  correct  rule;  (see  Denew  v.  Daverdlj  3  Gampb.  451 ;  Duncan  v. 
Bbtndelly  3  Stark.  N.  P.  G.  6 ;)  that  if  there  has  been  no  beneficial  service,  there  shall  be 
no  pay ;  but  if  some  benefit  has  been  derived,  though  not  to  the  extent  expected,  this  shall 
go  to  the  amount  of  the  plaintiff's  demand,  leaving  the  defendant  to  his  action  for  negli- 
gence. The  claim  shaU  be  co-extensive  with  the  benefit"  There  is  a  distinction,  how- 
ever, in  this  respect,  between  a  contract  and  a  security ;  for  in  an  action  on  a  bill  of 
exchange,  a  partial  failure  of  consideration  ia  no  defence ;  as  where  a  bill  had  been 
accepted  for  the  price  of  some  hams,  which  turned  out  so  bad  that  they  were  almost 
unmarketable ;  this  was  holden  to  be  no  defence,  but  the  defendant  must  seek  his  remedy 
by  a  cross  acUon.  Morgan  v.  JUehardsoUj  I  Gampb.  40^  n.,  recognized  by  Lord  Mien- 
fwrougk,  G.  J.,  in  I^e  v.  Ovfynne,  2  Gampb.  346,  cited  also  and  commented  upon  by 
Parke,  B.,  in  WelU  v.  Hopkma,  5  M.  ft  W.  8, 9.  See  also  Obbard  v.  Betham,  1  M.  &  Malk. 
438 ;  Mann  v.  Lent,  10  B.  ft  G.  877.    In  Morgan  v.  Richardson,  money  had  been  paid  into 
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attorney  undertakes,  wholly  fiails  from  his  gross  ignorance  or  negli- 
gence ;  as  where  an  attorney  was  employed  to  prosecute  an  appeal  at 
the  quarter  sessions,  and  owing  to  his  gross  ignorance,  the 
[  *175  ]  case  was  so  conducted  *that  the  sessions  refused  to  hear  the 
appeal ;  it  was  holden,^i)  that  the  attorney  could  not  reco?er. 
But  an  attorney  may  recover,  altnough  there  has  been  error  in  the  exe- 
cution of  his  duty  ;(c)  if  the  error  be  such  as  a  cautious  man  might  fall 
into.  Entire  items  for  useless  work  may  be  discarded  by  a  jury;(d) 
but  in  the  case  of  an  entire  item  for  work  partly  useful,  the  jury  are 
precluded  from  reducing  that  item,  in  an  action  to  recover  the  amount 
of  the  bill,  and  the  client  must  resort  to  a  cross  action.  The  work  be- 
comes useless  through  the  plaintiff's  fault,  if,  in  consequence  of  his  mis- 
conduct at  some  particular  point,  the  whole  is  made  ineffectual  ;{e)  and 
such  failure  of  the  work  is  a  defence  admissible  on  non  assumpsit  in  an 
action  upon  the  attorney's  bill. 

An  attorney  is  not  liable  to  be  assessed  in  the  poor*rates  in  respect 
of  the  profits  of  his  profe8sion.(/)  An  attorney  who  has  attended  on 
a  subpoena,  as  a  witness  in  a  civil  suit,  cannot  maintain  an  action(;) 
against  the  party  who  subpoenaed  him,  for  compensation  for  loss  of 
time. 

An  attorney  (A)  who  has  commenced  an  action  for  his  client,  has  aright 
to  refuse  to  ffo  on  without  an  advance  of  money  on  account,  proTided 
he  gives  his  client  reasonable  notice  of  his  intention.(l)   The  contract(s) 

(6)  Huntley  t.  Bulwa-j  6  Bingh.  N.  C.  111. 

(cj  MofUrum  ▼.  J^erya,  2  0.  ^  P.  113. 

{a)  Hill  T.  Featherttonhauffhj  1  Bingh.  669,  recognized  in  Shaw  y.  Arden,  9  Biagli.  287, 
cited  arg.  in  Huntley  y.  Bulwer,  6  Bingh.  N.  G.  114. 

(e)  Per  Lord  Denman^  C.  J.,  in  Bracey  y.  Carter ^  12  A.  ft  B.  376,  recognising  JTiS  t. 
Allen,  2  M.  ft  W.  283. 

(/)  R.  y.  StarH/ant,  7  T.  R.  60. 

{g)  Collint  y.  OotUfroy,  1  B.  ft  Ad.  950. 

(h)  Lawrence  y.  Potte^  6  G.  ft  P.  428.  See  also  Wadeworth  y.  MarehaUj  2  Gr.  ft  Jer. 
665. 

(t)  Harrit  y.  Oeboum^  4  Tjrw.  445 ;  2  Gr.  ft  M.  629,  8.  C,  recognised  in  AieAottiT. 
WiUon,  11  M.  ft  W.  106.    See  Hoby  y.  BuiU,  3  B.  ft  A.  350. 

court,  but  Lord  JSUenborough  said,  that  that  circumstance  formed  no  ingredient  in  the 
opinion  he  then  expressed.  A.  ft  B.  entered  into  an  agreement  for  the  sale  of  the  lease 
of  a  house;  B.  was  let  into  possession,  and  accepted  a  bill  for  the  purchase  money;  in 
an  action  brought  by  A.  against  B.  for  nonpayment  of  the  bill,  it  was  holden,  that  B. 
could  not  defend  the  action  by  proving  that  A.  had  revised  to  execute  an  assignment  of 
the  lease — but  that  B.  must  bring  a  cross  action,  or  go  into  equity  for  a  specific  performanoe. 
Moggridge  y.  Jonee,  3  Gampb.  38.  See  further  on  this  subject  the  case  of  lUker  t. 
Samuda  and  another ,  1  Gampb.  190,  where  Lord  ElUnborough  expressed  an  opinion,  that 
where  an  action  has  been  brought  for  the  yalue  of  goods  furnished  at  a  stipiUated  price, 
and  the  purchaser  does  not,  either  in  bar  of  the  action,  or  to  reduce  the  damages,  object 
to  the  quality  of  the  goods,  but  allows  the  seller  to  recover  a  verdict  for  the  full  price 
agreed  upon,  he  cannot  afterwards  maintain  a  cross  action,  on  the  ground  of  the  goods 
being  of  a  bad  quality,  and  unfit  for  the  purpose  for  which  they  were  ordered. 

(I  j  An  attorney  is  not  bound  to  proceed  in  a  cause  unless  his  legal  fees  are  tendered 
or  secured  to  him  if  he  requests  this  to  be  done.  Gleaaan  v.  Clark^  9  Gowen,  57.  fiat 
he  will  nor  be  allowed,  during  the  pendency  of  a  cause,  to  extort  from  his  client  un- 
reasonable compensation  for  his  services,  though  after  the  cause  is  ended  the  court  will 
not  interfere  in  respect  to  any  compensation  which  the  client  may  make.  PhUUppi  t. 
Overton^  4  Hay.  291 ;  Leeatt  y.  SaUee,  3  Porter,  115 ;  Bibb  v.  Smithy  1  Dana,  580;  £oj«  v. 
Mynattj  7  Yerg.  30. 
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of  an  attorney  or  solicitor  retained  to  conduct  or  defend  a  suit  is  entire 
and  continuing,  viz.  to  carry  it  on  to  its  termination,  and  can  only  be 
determined  by  the  attorney  upon  reasonable  notice.  But  an  attorney 
is  not  compelled  to  proceed  to  the  end  of  a  suit,  in  order  to  be  entitled 
to  his  costs,  but  may  upon  reasonable  cause  and  reasonable  notice,  aban- 
don the  conduct  of  the  suit,  and  in  such  case  may  recorer  his  costs  for 
the  period  during  which  he  was  employed.(A)  The  attorney  of  a  defen- 
dant has  no  such  interest  in  the  suit  as  to  prevent  the  parties  from  com- 
promising it  without  his  consent.(2)  The  lien  of  an  attorney  on  a  judg- 
ment is  merely  a  claim  to  the  equitable  interference  of  the  court,  to 
have  the  judgment  held  as  a  security  for  his  costs,  but  he  has  no  autho- 
rity over  the  execution  of  a  writ  of  ea,  «a.,  so  as  to  carry  it  into  effect 
against  the  order  of  the  plaintiff,  even  though  the  plaintiff  and  defen- 
dant should  collude  to  deprive  him  of  his  lien.(fn) 

Under  the  new  rules,  the  non-delivery  of  the  bill,  duly  signed,(n) 
must  be  pleaded  specially. 

*Liahility  of  Attorneys, — ^An  action  on  the  case  may  be  [  *176  ] 
maintained  by  a  client  against  his  attorney  for  negligence  or 
unskilfulness  m  the  discbirge  of  his  professional  duty  ;(1)  as  where  an 

[k)  Vansandau  r.  Browne^  9  Bingh.  402.  « 

[I)  Quested  v.  Callitj  10  M.  &  W.  18. 
[m)  Barker  v.  St.  Quintin,  12  M.  &  W.  441. 

(n)  Moore  T.  Dent,  1  M.  &  Rob.  462.  Farke^  B.;  Robinson  t.  Roland,  6  DowL  (P.  G.) 
271 ;  Lane  y.  Olenny,  2  Nev.  k  P.  258;  7  A.  &  E.  83,  S.  C. 

Where  an  attorney  appears  for  a  party,  the  court  will  look  no  further,  but  will  proceed 
as  if  he' had  sufficient  authority,  and  leare  the  party  to  his  action.  Jackson  v.  Stewart, 
6  Johns.  34 ;  Henek  v.  TodktpUer,  7  Ear.  k  Johns.  275  ;  Harding  y.  Hull^  5  Id.  478 ;  Man- 
nikurtsen  y.  Dorsett,  2  Ear.  k  Gill,  374;  North  Brunsvoiek  y.  Borream,  5  Ealst.  367; 
Horris  y.  Douglass,  2  South.  817 ;  Osbum  y.  The  Bank  of  the  United  States,  9  Wheat.  738  ; 
Proprietors  y.  Bishop,  2  Verm.  231 ;  Noble  y.  Bank  of  Kentucky,  3  Marsh.  263;  Talbot  y. 
JifOee,  4  Monr.  377 ;  Coekran  y.  Leister,  2  Root,  348 ;  Taliaferro  y.  Porter,  Wright,  610 ; 
BryansY.  Taylor,  lb.  245.  Where  judgment  bad  been  entered  in  an  amicable  action  by 
agreement  of  attorneys,  and  the  defendant  made  affidavit  that  he  had  neyer  employed 
the  attorney  whose  name  was  signed  to  the  agreement,  the  court  gaye  the  defendant  leaye 
to  contest  the  demand,  but  ordered  the  judgment  to  stand  as  security.  Coze  y.  NichoUs, 
2  Teates,  546.  If  there  were  iraud  or  collusion  between  the  plaintiff  and  the  defendant's 
attorney ;  or  if  he  be  not  responsible  or  perfectly  competent  to  answer  to  his  assumed 
client,  the  court  will  relieye  against  the  judgment.  Denton  y.  Noyes,  6  Johns.  296.  See 
also  Coit  y.  Sheldon,  1  Tyler,  304 ;  Smith  y.  Bowditeh,  7  Pick.  137  ;  Hall  y.  WUUams,  6  Id. 
232 ;  Meaehem  y.  Dudley,  6  Wend.  514 ;  Critehfield  y.  Porter,  3  Samm.  518 ;  Coz  y.  HiU, 
Id.  411  ;  Handely  y.  Stateler,  6  Litt.  186;  Bell  y.  Usury,  A  Id.  234;  Compher  y.  Anawalt, 
2  Watts,  493 ;  Campbell  y.  Kent,  3  Penn.  Rep.  75 ;  Kitchen  y.  Williamson,  4  Wash. 
0.  G.  Rep.  84. 

(1)  **  An  attorney  impliedly  undertakes,  and  is  bound  to  use  skill  and  diligence  in  the 
management  of  the  business  in  which  he  is  employed  by  his  client.  It  would  Indeed  be 
yery  difficult  to  define  the  exact  limit  by  which  the  skill  and  diligence  which  an  attor- 
ney undertakes  to  furnish  in  the  conduct  of  a  cause,  is  bounded,  or  to  trace  precisely  the 
dividing  line  between  that  reasonable  skill  and  diligence  which  appears  to  satisfy  his 
undertaking,  and  that  erassa  negligentia  or  lata  culpa,  mentioned  in  some  of  the  cases,  for 
which  he  is  undoubtedly  responsible.  The  cases,  how^eyer,  appear  to  establish,  that  an 
attorney  is  liable  for  the  consequences  of  ignorance  or  non-obseryance  of  the  rules  of 
practice  of  the  court ;  for  want  of  care  in  the  preparation  of  a  cause  for  trial,  or  of  at- 
tendance thereon  with  his  witnesses,  and  for  the  mismanagement  of  so  much  of  the  con- 
duct of  a  cause  as  is  usually  and  ordinarily  allotted  to  his  department  of  the  profession. 
But  on  the  other  hand,  he  is  not  answerable  for  error  in  judgment  upon  points  of  new 
occurrence,  or  of  nice  and  doubtful  construction,  or  of  such  as  are  usually  intrusted  to 
men  in  the  higher  branch  of  the  profession  of  the  law. 
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attorney  neglected  to  charge  a  defendant  (a  prisoner)  in  execution  within 

the  time  allowed  by  the  practice  of  the  court,  by  reason  of  which  n^- 

- -. ..   ■-,-  , ■ .         .        - 

"Besides  the  ordinary  proceedings  by  action  fbr  any  breach  of  duty,  and  by  indtctment 
for  any  crime,  there  is  a  mode  of  proceeding  against  attorneys  by  an  application  to  the 
summary  jorisdiction  of  the  conrt,  which  jurisdiction  is  exercised  according  to  law  and 
conscience,  and  not  by  any  technical  rules.  The  court  will,  in  general,  compel  the  at- 
torney specially  to  perform  his  duty,  if  practicable,  and  will  punish  him  for  its  breach. 
The  mode  of  punishment  (where  the  court  interferes  summarUy)  is  either  by  fine,  attach- 
ment, or  in  very  gross  cases,  where  enough  is  shown  to  prove  that  the  attorney 
is  unfit  to  be  a  member  of  the  profession,  by  striking  him  off  Uie  roll ;  and  if  strucic  off 
by  one  court,  he  will  not  afterwards  be  admitted  in  any  other.  In  some  cases  the  court 
think  it  sufficient  to  make  him  pay  the  costs  incurred  by  the  parties  by  reason  of  his  mis- 
conduct ;  as  where  an  attorney  put  in  bail  which  he  knew  to  be  insufficient,  and  gave 
notice  of  their  justification,  the  court  ordered  him  to  pay  the  costs  of  opposing  them.  It 
may  be  added,  that  the  court  will  thus  interfere,  though  the  attorney  may  have  ceased 
being  such,  if  he  were  an  attorney  at  the  time  the  crime  or  misconduct  complained  of 
took  place ;  for  this  purpose  the  maxim  being,  *once  an  attorney  always  an  attorney.' 

"  The  court  will,  in  general,  interfere  in  this  summary  way,  and  strike  an  attorney  off 
the  roll,  or  otherwise  punish  him  for  gross  misconduct,  not  only  in  cases  where  the  mis- 
conduct has  arisen  in  the  course  of  a  suit  or  other  regular  and  ordinary  business  of  an 
attorney,  but  where  it  has  arisen  in  any  other  matter  so  connected  with  his  profJessionii 
character  as  to  afford  a  fair  presumption  that  he  was  employed  in,  or  intrusted  with  it, 
in  consequence  of  that  character."     1  Archb.  Pract  67,  115,  117,  8th  Lond.  ed. 

An  attorney  is  liable  only  for  gross  negligence  or  gross  ignorance,  in  the  performance 
of  his  professional  duties;  and  this  is  a  question  of  fact,  to  be  determined  by  the  jury,  and 
is  sometimes  to  be  ascertained  by  the  evidence  of  those  who  are  conversant  with,  and 
skilled  in,  the  same  kind  of  business.  Pennington  v.  FeZZ,  6  Eng.  212  ;  Holmes  v.  P«dfc, 
1  Rhode  Island,  242.  And  it  is  a  fair  presumption,  that  an  attorney  acts  according  to 
the  instructions  of  his  client,  unless  in  a  case  of  such  gross  negligence  that  a  violation 
may  be  inferred.  lb.  Cox  v.  Sullivan^  7  Greo.  Rep.  144;  Garriton  v.  WUeoxenj  11  Id. 
184;  Nisbit  v.  Latceon,  1  Kelly,  275;  WiUonv.  Coffin^  2  Gush.  316;  WiUonY.Bvst,! 
Shep.  421  ;  MardU  v.  ShaekUjordy  4  Ala.  493;  Hovey  v.  MarUn^  Riley,  156;  Farrea  v. 
Grifwoldj  8  Wend.  665  ;  Qaliagher  v.  Thompton,  Wright,  466;  ^votm  v.  WaUan,  2  Porter, 
209. 

The  employment  of  an  attorney  to  conduct  a  cause  is  a  personal  trust  and  confidence, 
which  cannot  be  delegated  to  another  but  by  consent  of  the  person  interested.  Miuk- 
cock  V.  JlfGehee^  7  Port.  556 ;  Johnson  v.  Cunningham^  1  Ala.  249.  But  if  made,  the  partj 
interested  may  make  it  binding  by  his  assent,  with  a  full  knowledge  of  the  facts.  Or  if 
he  does  not  dissent  on  reasonable  notice.  But  where  notice  was  not  given  until  three 
years  after  the  delegation  was  made,  silence  will  not  be  construed  a  ratification.  lb. 

And  the  attorney  is  entitled  to  the  benefit  of  the  rule,  that  every  one  shall  be  pre- 
sumed to  have  discharged  his  legal  and  moral  obligations,  until  the  contrary  shall  be 
made  to  appear.  Pennington  v.  YeU^  6  Eng.  212.  And  even  then  the  extent  of  the  dama- 
ges must  also  be  affirmatively  shown :  as  where  the  amount  of  a  note  is  alleged  to  have 
been  lost  by  his  negligence,  it  must  be  shown  that  it  was  a  subsisting  debt  against  the 
maker,  and  also  that  he  was  solvent.  lb.  And  unless  the  latter  be  shown,  he  would 
be  liable  only  for  nominal  damages  ;  and  under  no  circumstances  would  be  liable  for 
more  than  the  aetual  damages  that  the  client  has  sustained  by  his  negligence.  lb. 
Cox  V.  Sullivan,  7  Geo.  Rep.  144.  When  an  attorney  undertakes  the  collection  of  a  debt, 
it  becomes  his  duty  to  sue  out  all  processes,  both  metne  and  final,  necessary  to  effect 
that  object :  and  not  only  the  first  execution,  but  all  such  as  may  become  necessanr. 
lb.  Dearborn  v.  Dearborn,  15  Mass.  316 ;  Crooker  v.  HtUehiMon,  2  Chip.  117  ;  1  Venn. 
13  S,  C. ;  Ecclee  v,  Stevenson,  3  Bibb,  517.  But  he  is  not  bound  to  institute  new  colla- 
teral suits  without  special  instructions,  such  as  actions  against  the  sheriff  and  clerk  for 
the  failure  of  their  duty.  lb.  It  would  seem  that  he  should  pursue  bail,  however,  and 
those  who  may  have  become  bound  with  the  defendant  in  the  progress  of  the  suit,  either 
before  or  after  judgment.  lb.  But  he  is  not  bound  .to  attend  in  person  to  the  levj  of 
an  execution,  or  to  search  out  for  property,  out  of  which  to  make  the  debt ;  this  is  the 
business  of  the  sheriff ;  nor  is  he  liable  for  any  of  the  shortcomings  of  that  officer.  lb- 
And  as  to  all  professional  duties,  he  will  always  be  justified  in  ceasing  to  proceed  with 
his  client's  cau^e,  unless  specially  instructed  to  go  on,  whenever  he  shall  be  bond  Jide  in- 
fluenced to  this  course  by  a  prudent  regard  for  the  interest  of  his  client.  lb.  Gleason  v. 
Clarkf  9  Cow.  67 ;  Caetro  v.  Bennett,  2  Johns.  296 ;  Benton  v.  Craig,  2  Miss.  198. 


ATTORNEY.  176 

lect  the  defendant  was  superseded ;  it  was  holden,(o)  that  the  action  wa^ 
maintainable  against  the  attorney  for  negligence,  bat  that  as  it  sounded 

(o)  Bu99eU  Y.  Palmer^  2  Wills.  325.    See  PiU  v.  Talden^  4  Burr.  2060. 


It  has  been  held^  that  money  collected  bj  an  attorney  for  his  client  must  be  demanded, 
or  a  direction  to  remit  ^ven  and  neglected,  before  a  suit  can  be  brought  therefor ;  but 
where  the  attorney  denies  his  liability  to  pay,  and  sets  up  a  claim  against  his  client 
exceeding  the  amount  collected,  this  amounts  to  a  waiver  of  a  demand.  Walrath  v. 
Maynardy  3  Barb.  Sup.  Gt  R.  584;  Kraiue  v.  Dorrance^  10  Barr,  462.  And  where  two 
attorneys  collect  and  transmit  their  client's  funds  in  depreciated  bank  paper,  which  the 
clients  refiise  to  receive,  and  send  back  with  an  offer  to  return  them,  and  a  request  to 
make  up  the  deficiency,  and  the  attorneys  decline  to  do  anything  about  it,  the  clients 
have  a  right  to  sell  the  paper  and  recover  the  deficiency  from  the  attorneys.  West  v. 
Ballj  12  Aid.  340.  One  attorney  confided  a  note  to  another  for  collection,  and  took  his 
receipt  therefor,  but  without  giving  instructions  with  respect  to  the  ownership.  After 
the  money  was  coUected,  it  was  remitted  to  the  payee  of  the  note,  whose  name  however, 
was  indorsed  on  the  note.  Held,  that  this  remittance  (the  payee  not  being  the  owner,) 
did  not  discharge  the  collecting  attorney  from  liability  to  his  immediate  principal ;  and 
that  the  action  of  the  latter  for  the  money  could  not  be  defeated  by  proofs  that  he  was 
himself  the  agent  of  the  indorsee,  unless  the  indorsee  had  asserted  his  right  to  the 
money  as  against  his  agent.    Lewit  v.  Peck,  10  Aid.  142. 

It  is  the  duty  of  an  attorney  to  pay  over  to  his  client  the  money  collected  for  him ; 
and  if  he  has  any  doubt  whether  the  debts  collected  belonged  to  his  client,  all  that  he 
hai  any  right  to  ask,  is  indemnity  on  paying  over  the  money.  Marvin  v.  EUwoody  11 
Paige,  365.  Where  the  evidence  of  a  debt,  then  due,  is  left  with  an  attorney,  who  gives 
a  general  receipt  for  it,  it  will  be  presumed  that  he  received  it  for  the  purpose  of  collec- 
tion ;  and  if  an  action  be  brought  against  him  for  his  negligence,  by  which  the  debt  was 
lost,  it  is  incumbent  on  him  to  show  that  he  received  it  specially,  and  for  some  other 
purpose.  Snuday.  Elmendorfy^  Sohii'A.  186.  An  attorney  gave  a  receipt  for  certain 
notes  for  collection,  and  after  his  death  an  action  was  brought  against  his  executors  for 
moneys  had  and  received,  and  the  receipt  was  the  only  evidence  relied  on  to  charge  the 
testator's  estate.  Held,  tiiat  this  evidence  was  insufficient,  and  that  the  plaintiff  was 
bound  to  prove  the  actual  receipt  of  money  or  other  payment,  or  a  discharge  by  the 
attorney  on  account  of  the  notes.  Ktihn  v.  Hunt,  2  Brevard,  164.  An  attorney  at 
law  who  has  collected  money  for  his  client,  will,  if  he  deliver  it  to  a  third  person  to 
carry  to  his  client  without  authority  or  directions  so  to  do,  be  liable  to  his  client  for  the 
sum  thus  collected,  if  the  same  be  stolen  iVom  such  third  person  while  on  his  way  with 
the  money,  even  though  such  person  were  trustworthy,  and  took  the  same  care  of  the 
money  that  he  did  of  his  own.  Oroyson  v.  WUkiiuon,  5  Smedes  A  Marsh.  268.  An 
attorney  who  has  collected  money  for  his  client,  is  bound  to  notify  him  within  a  reason- 
able time  that  he  has  it  in  his  hands ;  and  if  he  does  so,  the  client  has  no  cause  of  action 
against  the  attorney  to  recover  the  money  until  after  demand  and  refusal.  Denton  v. 
J&nlmry,  5  Eng.  228  ;  Cummins  v.  MLatn,  2  Pike,  402 ;  Mardis  V.  Shackl^ord,  4  Ala.  493  ; 
Rathbun  T.  IngaUs,  *l  Wend.  320 ;  Taylor  v.  Bates,  5  Cow.  376 ;  Ferguson^ s  case,  6  Id. 
596;  St^es  v.  Staples,  4  Greenl.  533;  Taylor  v.  Armisted,  3  Call.  290;  Contra,  Coffin  v. 
Coffin,  *l  Greenl.  298.  But  if  the  attorney  does  not  notify  his  client  that  he  has  collected 
iunds  on  his  account  within  a  reasonable  time,  he  will  be  liable  to  an  action  without 
special  demand.  lb.  An  attorney  who  undertakes  the  collection  of  a  debt,  and  by  gross 
negligence  puts  it  into  such  a  situation  as  to  embarrass  the  creditor  in  obtaining  pay- 
ment, and  to  render  the  debt  of  less  value,  as  where  an  attorney  takes  the  debtor's  note 
for  the  debt  to  himself  secured  by  a  mortgage,  contrary  to  the  creditor's  directions, — is 
liable  to  his  employer  in  an  action  on  the  case,  though  the  debtor  always  has  been,  and 
still  is,  able  to  pay  the  debt.  Wilson  v.  Coffin,  2  Cush.  316.  If  an  attorney  who  has 
commenced  a  suit,  which  is  alleged  to  be  malicious,  knew  that  there  was  no  cause  of 
action,  dishonestly,  and  for  some  sinister  view,  for  some  ill  purpose,  or  for  some  purpose 
of  his  own,  which  the  law  calls  malicious,  causes  a  party  to  be  arrested  and  imprisoned, 
he  will  be  liable  therefor.  Bumap  v.  Mash,  13  III.  535.  When  a  person  places  a  note 
in  the  hands  of  an  attorney  for  collection,  and  takes  from  him  a  receipt  for  it  in  his  own 
name,  but  does  not  claim  it  as  his  own,  nor  any  lien  upon  it,  and  the  note  itself  is  pay- 
able to  a  third  person,  and  not  indorsed,  a  payment  by  an  attorney  of  the  proceeds  of 
the  note  to  the  payee,  will  discharge  him  from  all  liability  to  the  person  who  placed  the 
note  in  his  hand.    Peek  v.  Wallace,  19  Ala.  219.    When  an  attorney  died  twelve  days 
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bankraptcy  is  not  liable  in  the  first  instance  to  the  messenger,  whom 
he  nonunates,  for  his  bill  of  fees ;  but  if  the  solicitor  agree  with  the 
petitioning  creditor  to  work  a  commission  for  a  sum  certain,  and  receiTe 
a  great  part  of  that  sum,  he  will  be  liable  to  such  messenger.^)(l)  In 
an  action  against  an  attomejf^)  for  suffering  M.  C,  a  debtor  m  custody 
at  the  suit  of  the  plaintiff,  to  be  superseded,  it  was  averred  that  M.  C. 
was  indebted  to  the  plaintiff;  it  appeared  in  eyidence  that  at  the  time 
of  contracting  the  supposed  debt,  M.  0.  was  a  married  woman ;  this 
was  holden  to  be  a  fatal  yariance.(2)  Where  the  misconduct  or  negli- 
gence of  the  attorney  constitutes  the  cause  of  action,  the  statute  of 
umitation  begins  to  run  from  the  time  of  the  misconduct.(a) 

Evidence. — The  regular  proof  of  a  person  being  an  attorney,  is  either 
by  the  production  of  the  original  roll,  signed  by  the  party  on  his  ad- 
mission, together  with  proof  of  his  signature,  as  evidence  of  identity; 
or  by  an  examined  copy  of  the  roll,  together  with  the  admission  ;(6)  bnt 
in  an  action  by  an  attorney  for  slandering  him  in  his  profession,  it  e 
sufficient  for  him  to  prove  that  he  has  acted  as  an  attorney  in  the  court 
of  which  he  is  alleged  to  be  an  attorney^,  and  if  the  defendant's  words 
assume  that  the  plamtiff  is  an  attorney,  it  operates  as  an  admission  that 
he  is  so,  and  supersedes  the  necessity  of  other  proof.((?) 

Assumpsit  on  an  attorney's  bill.(<j^ — To  prove  that  a  copy  of  the  bill 
had  been  delivered  pursuant  to  the  statute,  the  plaintiff's  clerk  was  called, 
who  swore  that  he  had  delivered  to  the  defendant  a  bill  signed  by  the 
plaintiff,  containing  an  account  of  the  business  done.  He  was  then  pro- 
ceeding to  state  the  items  of  this  bill  from  the  plaintiff's  books,  wh^ 
the  defendant's  counsel  objected  that  no  notice  had  been  given 
[  *178  ]  to  produce  it.  It  was  insisted  that  '''this  was  unnecessary,  and 
Jary  v.  Orchard^  2  Bos.  k  Pul.  89  and  Ander$an  v.  Mdy^  2  Bos. 
k  Pul.  287,  were  cited ;  but,  per  Lord  EUenharough^  C.  J.,  "  If  there 
are  two  contemporary  writings,  the  counterparts  of  each  other,  one  of 
which  is  delivered  to  the  opposite  party  and  the  other  is  preserved,  as 
they  may  both  be  considered  as  originals,  and  they  have  equal  claims 
to  be  considered  as  originals,  and  they  have  equal  claims  to  authority, 
the  one  which  is  preserved  may  be  received  in  evidence  without  notice 
to  produce  the  one  which  was  delivered.  So  it  must  have  been  in  the 
cases  which  have  been  cited,  and  if  a  duplicate  of  the  bill  delivered  is 
offered  I  am  ready  to  receive  it.    But  I  am  quite  clear,  that  this  evidence 

{y\  Hcartop  ▼.  Juekea^  2VL.  kS,  43S.     Bee  stat.  6  Gko.  IV.  c.  16,  8.  14. 
(z)  Lee  y.  Ayrtorij  one^  j*e.,  Peake'B  N.  P.  G.  119. 

(a)  BoweU  v.  Younff,  5  B.  &  G.  269 ;  8  D.  &  R.  14. 

(b)  2  Phillipps'  Erid.  169,  6th  ed. 

(c)  Berryman  Y.  TTife,  4  T.  R.  366,  recognized  in  Pearte  y.  WhaU^  5  B.  &  G.  38 ;  zelied 
on  in  i^arling  y.  Haddon^  9  Bingh.  12. 

(d)  Phillyttofij  OerU.j  (me^  j'c,  y.  Chatty  2  Gampb.  110.  Bat  see  CoHmg  y.  TrmtA^ 
pott^  178. 

(1)  The  proyisional  assignee  is  not  responsible  for  the  fraud  of  an  agent  appointed 
with  due  care.    Raw  r.  Cuttm,  9  Bingh.  96. 

(2)  See  Oiihtrt  y.  WUliarru^  8  Mass.  Rep.  61 ;  Lynch  y.  The  CommimweaUk,  16  S.*B- 
368 ;  Stq>hen8  y.  White,  2  Wash.  (Virg.)  Rep.  203  j  HcelesY,  Stephenton,  3  Bibb,  517,  wd 
aupra,  note  1,  p.  176. 
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{rom  the  plaintiiF's  books  is  inadmissible  to  prove  that  a  bill  was  deliy- 
ered  according  to  the  statute.  I  approve  of  the  practice  as  to  notices 
to  quit ;  and  1  remember  when  the  point  was  first  ruled  by  Mr.  Justice 
Wilson^  who  said  that  if  a  duplicate  of  the  notice  to  quit  was  not  of 
itself  sufficient,  no  more  ought  a  dupUcate  of  the  notice  to  produce,  and 
thus  notices  might  be  required  ad  infinitum."    Plaintiff  nonsuited. 

A  copy  of  an  attorney's  bill(^)  (the  original  having  been  delivered  to 
the  defendant)  will  be  received  in  evidence,  without  proof  of  notice  to 
produce  the  original.  Assumpsit  on  an  attorney's  bill :  at  the  trial,  it 
appeared  that  the  plaintiff  had  not  given  the  defendant  notice  to  pro- 
duce the  bill  delivered  to  the  defendant ;  but  a  witness  proved,  that  the 
bill  so  delivered  was  signed  by  the  plaint^,  and  then  produced  a  paper, 
which  he  swore  to  be  a  copy  of  the  bill  delivered;  this  paper,  however, 
was  not  signed  by  the  plaintiff;  but  there  was  a  copy  of  the  plaintiff's 
signature  made  by  the  witness.  This  evidence  was  holden(/)  to  be  suffi- 
cient, on  the  ground  that  notice  to  produce  bill  delivered  was  not  neces- 
sary, because  the  bill  delivered  was  in  the  nature  of  a  notice.  (1) 
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♦CHAPTER  VI.  [n79] 

AUCTION. 

Of  Agreements  relating  to  the  Sale  of  Lands  and  Goods  by 
Auction,  p.  179.  Cases  where  the  Duty  attaches,  p.  181. 
Liability  oy  Auctioneer,  p.  183-4.  Recovery  of  Deposit  and 
Interest  on  Defect  of  Title,  p.  184-5. 

A  SALE  of  lands  hy  auction  is  within  the  4th  section,(2)  and  a  sale 
of  goods(a)  within  the  17th  6ection(3)  of  the  statute  of  frauds  (29  Car. 
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[e\  Coiling  v.  Treweek,  6  B.  ft  0.  394. 
^)  Anderson  v.  May^  2  Bos.  k  Pul.  237.    See  the  remarks  of  Bayley^  J.,  on  this  case, 
in  Colling  v.  Trewuk,  6  B.  &  0.  400. 
(a)  Kmworihy  y.  Sekqfield,  2  B.  ft  G.  945. 

(1)  The  reader  is  referred  to  1  Stephens,  N.  P.  403-491,  for  a  much  more  elaborate 
discnssion  of  this  head. 

(2)  B^  which  it  is  enacted,  that,  "  No  action  shall  be  brought  whereby  to  charge  a 
defendant  npon  anj  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  in- 
terest in  or  concerning  them,  unless  the  agreement  npon  which  sach  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him  lawftiUy 
authorized." 

(3)  By  which  it  is  enacted,  that  *^  No  contract  for  the  sale  of  any  goods,  wares,  and 
merchandizes,  for  the  price  of  lOZ.  or  upwards  shall  be  good,  except  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memorandum  in 
writing  of  the  same  bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawftiUy  authorized.''  See  Brent  y.  Grtm^  6 
Leigh,  16. 
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II.  c.  3),  and  to  make  it  binding,  the  solemnities  required  by  that 
statute  must  be  observed  :(&)  the  auctioneer  is  to  be  considered  as  the 
agent  of  both  parties,(6'Xl)  and  a  note  or  memorandum  in  writing  of 
the  agreement  or  bargam,  made  and  signed  bj  him,  will  be  sufficient  to 
give  validity  to  the  contract.  The  defendant  bought  a  lot  of  goods  for 
more  than  lOL  at  an  auction.((2)  Catalogues  and  conditions  of  sale 
were  printed,  and  the  defendant  was  the  best  bidder.  The  aucticme^ 
wrote  the  defendant's  name,  and  the  price,  against  the  lot  in  the  printed 

catalogue,  by  order  of  the  defenmnt.    Between  the  day  of 
[  *180  ]    sale  and  *the  time  fixed  by  the  conditions  for  taking  the 

lot  away,  the  defendant  sent  his  servant  to  see  them  weighed, 
which  he  did.  The  defendant  neglecting  to  take  away  the  goods,  they 
were  resold  at  a  considerable  loss,  and  an  action  was  brought  for  the 
difference ;  and  the  court  strongly  inclined — ^1.  That  sales  by  auction 
were  not  within  the  statute  of  frauds,  because  a  number  of  persons  are 
generally  present,  who  can  testify  the  terms  of  the  contract :  2.  They 
held  the  contract  here  was  sufficiently  reduced  into  writing  and  signei 
by  an  agent  of  the  defendant's,  for  the  auctioneer  for  that  purpose 
was  his  agent  :(2)  8.  They  held  the  weighing  by  his  servant  was  a 
delivery :  4.  YateSj  J.,  held,  that,  as  the  contract  was  executory,  m^^ 
the  lot  to  be  taken  away  in  six  weeks,  it  was  not  within  the  8tatute.(3) 
[But  now  by  stat.  9  Gteo.  lY.  c.  14,  s.  7,  the  enactments  of  the  statate 
of  frauds  are  extended  to  all  contracts  for  the  sale  of  goods  of  the 
value  of  102.  and  upwards,  notwithstanding  the  goods  may  be  intended 
to  be  delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or  ready  for 

(h)  Walker  Y.  Constable^  1  Bos.  k  Pnl.  306. 

{€)  Kemeyt  v.  Proctor ^  3  Ves.  k  Beames,  67.  See  this  subject  more  fbUj  discnned 
under  tit.  "  Statute  of  Frauds." 

{d)  Simon  v.  MoHvoty  3  Burr.  1921,  more  tally  stated  in  Bull.  N.  P.  280,  under  the 
name  of  Simon  t.  Metivier,  Best  report  in  1  Bl.  Rep.  599,  cited  in  Moion  v.  Armiiagtt 
13  Ves.  26. 
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1)  S.  P.  OUavea  y.  i^«,  4  Greenl.  1;  Alna  y.  Flummery  Id.  258;  IP  Comb  ▼.  WngJU^ 
bhns.  Gh.  659  ,*  Blackwood  v.  Lemony  Harper,  219.  And  a  memorandum  of  the  sale 
entered  by  the  eUrk  of  the  auctioneer,  is  sufficient,  if  it  be  made  in  the  presence  of  the 
parties  and  of  the  auctioneer.  lb.  See  Thomae  y.  7Viw(e«,  Ac,  3  Marsh.  298 ;  Marim 
y.  IfFaddeny  4  Littell,  240.  At  the  sale  by  auction  of  a  personal  chattel,  the  auctioneer, 
after  the  hammer  is  down,  is  the  agent  of  the  buyer,  and  his  setting  down  the  name  and 
price  satisfies  the  statute  of  fhiuds.    Brown  y.  OUlilandy  3  Dessaus.  540. 

(2)  This  rule  has  been  acted  upon  eyer  since  this  decision ;  and  in  conformity  with 
such  rule,  it  has  been  holden,  that  upon  sales  made  by  brokers  acting  between  the  parties 
buying  and  selling,  the  memorandum  in  the  broker's  book,  and  the  bought  and  sold 
notes  transcribed  therefrom,  and  dellyered  to  the  buyers  and  sellers  respe^tiyely,  are  a 
sufficient  compliance  with  the  statute  to  render  the  contract  of  sale  binding  on  each. 
See  the  opinion  of  Lord  EUenboroughy  G.  J.,  in  Binde  y.  WhiUhoueCy  *l  East,  569.  Where 
a  purchase  is  made  at  an  auction  sale  at  one  time,  and  from  the  same  yendor,  although 
the  goods  are  struck  off  separately,  and  at  distinct  prices,  the  whole  is  but  one  entire 
contract,  and  a  deliyery  of  part  of  the  goods  renders  the  sale  yalid  for  the  whole  wi^in 
the  statute  of  ftauds,  though  they  belong  to  different  owners.  Milee  y.  Huniy  17  Wend. 
333 ;  S,  C,  20  Id.  431 ;  Cojfman  y.  Eamptony  2  Watts  k  Serg.  377. 

(3)  If  any  money  is  paid  as  a  dqMmiy  though  short  of  the  sum  stipulated  by  the  con- 
ditions, and  accepted  as  such  by  the  auctioneer,  it  will  bind  the  bargain  quoad  the 
auctioneer.    Hanton  y.  MoberdeaUy  Peake's  N.  P.  G.  120. 
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dellvenr,  or  some  act  may  be  requisite  for  the  making  or  completing 
thereof  or  rendering  the  same  fit  for  delivery.] 

A  bidding  at  an  auction  may  be  retracted  before  the  hammer  is  down, 
because  the  assent  of  the  seller  is  not  signified  till  that  takes  place.(e) 
Verbal  declarations  of  the  auctioneers,  superadding  any  term  to,(/)  or 
contrary(^)-  to,  the  printed  conditions  of  sale,  are  not  admissible  in 
eyidence.  The  printed  particulars  cannot  be  yaried(A)  by  such  verbal 
statements  of  the  auctioneer,  either  as  to  the  parcels  or  quality(z)  of 
the  subject  matter  of  sale. 

An  action  will  not  lie  aminst  an  auctioneer  for  selling  a  horse  at  the 
^hest  price  bid  for  him,(^)  contrary  to  the  owner's  express  directions 
not  to  let  him  go  under  a  larger  sum.(l) 

*An  auctioneer  has  a  special  property  in  goods  which  he  is  [  ^181  ] 
employed  to  sell,  and  may  maintain(Z)  an  action  for  the  price 
against  a  buyer ;  but  not  in  a  case(9i»)  where  the  right  of  a  third  person 
intervenes,  and  is  established.  Lord  Alingery  0.  B.,  on  Williams  v. 
Millinfftan,  being  cited  in  Stfkes  v.  CHhSj  6  M.  &  W.  650,  observed, 
that,  '^  the  rule  of  law  is,  that  the  agent  who  makes  the  contract,  may 
bring  an  action  on  the  contract  in  respect  of  his  privity,  and  the  prin- 
cipal in  respect  of  his  interest."(2) 

If  the  owner  of  an  estate  put  up  to  sale  by  auction,  (n)  employ  puf- 

(e)  Payne  ▼.  Cave,  3  T.  R.  148.  (/)  P(nodl  t.  Fdmunds^  12  East,  6. 

Iff)  Gunnu  t.  Brhart,  1  H.  Bl.  289.  (A  ShdUm  v.  Livius,  2  Gr.  A;  J.  411. 

(t)  Janes  t.  Sdne^y  3  Campb.  285.  (k)  Bexwell  y.  ChrUtie,  Gowp.  395. 

h)  WUlianu  Y.  MtUinffUm,  1  H.  Bl.  81. 

{m)  Diekenaon  y.  Hatd,  4  B.  A  Ad.  638. 

(n)  Mowardr,  Castle,  6  T.  R.  642,  recognized  bj  Orose  and  Latormcey  Js.,  in'8  T.  R. 
93,  95.  See  Smith  ▼.  Clarke,  12  Yes.  411 ;  Wheeler  v.  Collier,  M.  &  Malk.  123 ;  B,  y. 
Marshy  3  Y.  i^  J.  331,  and  Crowder  y.  Austin,  3  Bingh.  368 ;  11  Moore,  283. 


(1)  Bat  it  has  been  held,  that  if  goods  are  sent  to  an  auctioneer  with  directions  to  dis- 
pose of  them  at  a  certain  ayerage  adyance  on  the  inyoice  price,  he  is  liable  for  the  differ- 
ence if  he  sell  them  for  less  than  the  price  limited.  Steele  y.  EUmaker,  11  S.  Is  R.  86. 
See  also  Wolf  y.  Luyster,  1  Hall,  146.  An  auctioneer  being  answerable  onlj  for  gross 
negligence  or  ignorance,  was  held  not  to  be  liable  in  damages  for  an  injury  arising 
from  an  omission  to  comply  with  a  statute  recently  passed  of  doubtful  construction  and 
which  had  not  receiyed  a  judicial  interpretation.  Hicks  y.  Mintum,  19  Wend.  550.  But 
an  auctioneer  who  innocently  sells  stolen  goods  is  liable  to  the  owner  in  an  action  of 
troyer.    Boffman  y.  Carron,  20  Wend.  21 ;  8,  C,  22  Id.  285. 

An  auctioneer  acting  as  an  agent  of  another  in  the  sale  of  property,  is  personally  re- 
sponsible as  yendor,  unless  at  the  time  of  the  sale  he  discloses  the  name  of  his  principal. 
Mills  y.  Bunt,  20  Wend.  431 ;  Morton  y.  Dean,  13  Mete.  385. 

It  is  not  illegal  to  place  goods  in  an  auctioneer's  hands  with  directions  that  he  shall 
not  part  with  or  dispose  of  them  unless  they  produce  a  specified  sum ;  the  restriction 
not  being  regarded  as  an  unlawful  means  of  enhancing  the  price,  nor  an  imposition  on 
iair  purchasers.  WoI/t.  Leyster,  1  Hall,  146;  Bazul  y.  Dunham,  lb.  655.  And  if  the 
auctioneer  disobey  these  directions  he  is  liable  in  damages  to  his  employer.  lb.  S.  P. 
Stede  y.  EUmaker,  11  S.  &  R.  86;   Wilkinson  y.  Campbell,  1  Bay,  169.  . 

(2)  An  auctioneer  has  a  possession  of  the  goods  he  sells,  coupled  with  an  interest,  and 
not  a  bare  custody,  like  a  senrant  or  shopman ;  and  also  a  lien  for  charges  of  sale,  com- 
missions, and  auction  duty ;  and  may  sue  the  buyer  in  his  own  name  for  the  price  of  the 
goods  sold.  Bulse  y.  Young,  16  Johns.  1 ;  CorUes  y.  Gardner,  2  Hall,  345.  But  this 
authority  to  sue  is  subject  to  the  right  of  the  principal,  as  in  case  of  other  agents  and 
factors,  to  take  the  collection  into  his  own  hands,  and  sue  in  his  own  name.  OirardT, 
Taggart,  5  S.  &  R.  19. 
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fero  to  bid  for  hhn,  it  is  a  fraud  on  the  real  bidd6rs,(l^  and  the  highest 
bidder  cannot  be  compelled  to  oomplete  the  contract.(2) 

K  the  agent  of  the  owner  put  up  an  estate  in  00  many  lot8,(o)  ^nd 

(0}  Oruso  Y,  Crisp  J  3  East,  337.    But  see  Ld.  Fldorif  in  1  Bow.  114. 

(I^  The  owner  may  legally  and  fairly  bid,  either  by  himself  or  an  agent,  if  before  the 
bidding  begins  he  gives  public  notice  of  his  intention ;  and  in  such  cases  if  he  beeomM 
the  purchaser,  be  may  claim  an  allowance  of  the  daties,  (see  the  statutes  17  Qeo.  1IL  c 
50,  s.  10 ;  19  Geo.  III.  c.  66,  s.  12  ;  and  28  Geo.  III.  c.  37,  s.  20,}  proTided  that  the  notice 
required  be  given,  and  the  delivery  thereof  verified  upon  the  oath  of  the  auctioiieer, 
together  with  the  fhimess  of  the  transaction.  This  notice  must  be  in  writing,  and  signed 
by  the  owner  and  the  penon  intended  to  be  the  bidder.  Puffing  or  by-bidding  at  a  ssie 
by  auction,  is  such  a  fraud  as  will  avoid  the  sale.  Mmcr^fY,  Qoldtbonmgh^  4  Har.  k 
M^Hen.  282 ;  Donaldwn  v.  M'Royy  1  Browne,  346 ;  Smith  v.  OreenUe,  2  Dev.  126,-  Tovk 
V.  Leavittf  3  Foster,  360 ;  Martin  y.  RatiUtt^  5  Richard.  541  \  Staines  Y.  Shore^  4  Harris, 
200 ;  M^DoweU  v.  Simffu,  6  Iredell,  278. 

If  at  an  auction  a  puffer  is  employed,  by  whom  the  proper^  sold  is  ran  «p  to  si 
unreasonable  price,  yet  the  fraud  cannot  be  inquired  into  in  an  action  for  the  purchase- 
money  against  the  vendee ;  an  action  on  the  case  or  a  bill  in  equity  Is  the  proper  remedj. 
MiUar  v.  Campbelly  3  Marsh.  626. 

The  employment  of  and  bidding  by  a  by-bidder,  is  not  always  ground  for  reselBdiBg 
a  contract ;  and  the  fact  is  entitled  to  but  little  weight  where  the  price  is  not  exorbi- 
tant, and  there  has  been  a  long  acquiescence  by  the  purchaser.  Latham  y.  Morrovj  6  B. 
Mon.  630.  Where,  at  an  auction  sale,  all  the  bidders  except  the  purchaser  are  by-bid- 
ders, secretly  employed  by  the  seller,  and  the  judgment  of  the  purchaser  is  improperij 
influenced  by  their  bids,  the  sale  is  a  fraud,  against  which  equity  will  relieve  Uie  pur- 
chaser. But  where  there  are  real  bidders  as  well  as  sham  bidders,  and  the  last  bid  be- 
fore the  purchaser  is  a  real  bid,  and  the  judgment  of  the  real  bidders  and  the  purchaser 
has  not  been  blinded  by  the  sham  bidders,  the  sale  is  valid.  Vearie  v.  TFtZtumw,  3  Sunr, 
611 ;  Danaidtan  v.  JfjSoy,  1  Browne,  346 ;  Smith  v.  CheenUw,  2  Dev.  126;  Moncrtif^. 
Ooldthorough^  4  Har.  k  M'Hen.  282 ;  MiUar  v.  Campbell,  3  Marsh.  626  ;  Wolfe  r.  Luj/tUr, 
1  Hall,  146  ;  Hayul  v.  Dunham,  lb.  665.  A  vendor  may  employ  a  person  to  bid  on  his 
behalf,  and  a  purchaser  at  such  sale  will  be  compelled  to  complete  his  purchase,  thoogb 
he  had  no  notice  that  such  person  was  employed,  and  though  the  price  was  by  todi 
means  carried  beyond  its  real  value.  Jenkins  y.  Jfogg,  2  Const.  Rep.  821.  Upon  gene- 
ral principles.  Lord  Mansfield' t  opinion  (in  Bezwdl  v.  Christie,  Cowp.  395,)  was,  that  all 
secret  dealing  on  the  part  of  the  seller  is  fraudulent  He  may  announce  publicly  that 
the  goods  shall  not  go  under  a  certain  price,  or  he  may  declare  as  a  condition  of  sale, 
that  he  reserves  one  bid  to  himself,  and  this  would  be  fair  dealing ;  but  he  must  not  em- 
ploy an  agent  to  bid  up  to  a  certain  price  without  making  it  known.  I  a^rree,  that  the 
most  proper  way  would  be  to  declare  publicly,  that  the  goods  were  not  to  go  under  a 
limited  price,  or  that  the  owner  reserved  a  right  of  a  bid  for  himself.  But  I  cannot  »j 
that  all  other  modes  of  sale  are  fraudulent.  The  governing  principle  is,  that  the  buyer 
shall  not  be  deceived  by  any  secret  manosuvre  of  the  seller.  In  order  to  decide  whether 
a  deception  has  been  practiced,  much  depends  on  the  known  custom  of  conducting  sales 
at  auction.  If  it  is  generally  understood  that  the  seller  reserves  the  right  of  bidding 
his  goods  in  at  a  limited  price,  unless  the  contrary  be  expressed  as  a  condition  of  nle, 
then  it  is  difficult  to  conceive  how  it  can  be  a  deception  to  employ  an  agent  to  bid  up  to 
that  price.  Perhaps  the  tone  of  Lord  Man^fields  morality  was  too  lofty  for  the  comffioa 
transactions  of  business.  Some  men  may  tiiink  it  immoral  to  purchase  a  thing  at  kss 
than  its  value ;  such  was  the  opinion  of  the  fhmous  Roman  lawyer  Sccevola^  who,  hanag 
purchased  a  commodity  at  less  than  its  value,  held  himself  bound  to  pay  the  difference. 
But  in  all  probability  it  wUl  be  long  enough  before  an  act  of  this  kind  will  be  recorded 
by  any  of  our  bidders  at  auction.     Tilghman,  0.  J.,  in  Steele  v.  EUmaker,  1 1  Serg.  &  B.  68. 

(2)  S.  P.  MoncritfY.  Ooldsboraugh,  4  Har.  &  M'Hen.  282.  And  the  law  was  so  laid 
down  by  the  Common  Pleas  of  Philadelphia,  in  the  case  of  a  sheriff's  sale.  Ihnalduu 
y.  MRof/j  I  Browne,  346.  But  in  Steele  y.  EUmaker,  U  8erg.  k  R.  86,  which  was  the 
case  of  a  sale  by  an  auctioneer,  0.  J.  Tilghman  expressed  great  doubts  of  the  pri^e^ 
of  the  doctrines  advanced  by  Lord  Mansfield,  in  Bexwell  v.  Christie,  and  intimated  his 
opinion,  that  the  seller  might  fairly  employ  an  agent  to  bid  up  the  property  to  a  limited 
price  without  giving  preWous  notice.  And  such  has  been  the  decision  in  South  Caro- 
lina. Jenkins  v.  Moffff,  2  Const.  Rep.  821 ;  see  1  Parsons  on  Contr.  417 ;  MiUer  v.  Com/- 
bell,  3  Marsh.  626 ;  and  note  (1),  supra.  S.  P.  Wriffht  y.  Deklyne^  1  Peters's  C.  C.  R.  199. 
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no  person  bidding  for  the  same,  he  puts  it  up  again  in  fewer  lots,  at 
other  prices,  and  still  no  person  bidding,  he  puts  it  np  again  in  one  lot 
at  a  certain  price,  and  on  there  not  being  any  bidding,  the  estate  is 
withdrawn  from  ssde ;  this  is  not  a  bidding  of  the  owner  by  an  agent, 
80  as  to  subject  the  party  to  the  auction  duty,  for  want  of  a  notice  in 
writing  to  the  auctioneer  (previously  to  the  auction)  of  such  agency, 
as  required  by  statutes  19  Geo.  IIL  c.  56,  and  28  Geo.  III.  c.  37,  in* 
order  to  excuse  the  owner  from  the  payment  of  such  duty. 

An  auctioneer  was  employed  to  sell  an  e8tate,(p)  the  lowest  price  of 
which  was  fixed  by  the  owner^  and  written  down  by  him  on  a  piece  of 
paper,  which  was  put  under  a  candlestick,  at  the  time  of  sale,  with  the 
privity  of  the  auctioneer,  but  not  signed  by  the  owner,  nor  any  notice 
in  writing  given  to  the  auctioneer  of  the  price  so  set  down,  nor  had  the 
auctioneer  given  the  previous  notice  of  the  sale  to  the  collector  of  the 
duty,  as  required  by  the  acts  of  19  Geo.  III.  c.  56,  and  28  Geo.  Ill, 
0.  87 ;  but  being  asked  at  the  sale,  whether  he  had  taken  the  proper 
precautions  to  avoid  the  duty  in  case  there  were  no  sale,  he 
said,  that  it  was  his  mode  to  fix  a  price  under  the  ""candle-  [  *182  ] 
stick,  and  if  the  bidding  did  not  come  up  to  that  price,  it  was 
no  sale  or  duty:  It  was  holden,  that  the  duty  having  attached,  thoueh 
there  was  no  sale,  for  want  of  taking  the  precautions  required  of  the 
owner  by  the  statutes,  under  such  circumstances,  and  the  auctioneer 
having  been  sued  for  the  duty  on  his  bond  to  the  crown,  and  compelled 
to  pay  it,  he  could  not  recover  it  over  against  the  owner ;  he  having 
in  effect  warranted,  that  proper  precautions  had  been  taken  to  prevent 
the  duty  attaching  in  the  event,  though  both  parties  were  mistaken  as 
to  the  law.  A  purchaser(9)  cannot  r^cind  his  own  contract  on  the 
ground  that  he  has  refused  to  pay  the  auction  duty  pursuant  to  the 
condition  of  sale,  although  the  statute  17  Geo.  III.  c.  50,  s.  8,  enacts 
that  in  case  of  such  refusal  the  bidding  shall  be  void,  for  it  is  void  only 
at  the  option  of  the  seller. 

The  plaintiff,  an  auctioneer,  was  employed  to  sell  lands  belonging 
to  the  two  defendants.  One  of  the  defendants,  without  the  plaintifi^s 
knowledge,  employed  H.  to  bid  for  one  of  the  lots,  in  order  to  raise 
the  price,  and  the  plaintiff  knocked  down  the  lot  to  H.  The  plaintiff 
then  sold  two  other  lots  belonging  to  different  persons,  and  at  the 
close  of  the  entire  day's  sale,  demanded  the  auction  duty  from  H., 
who  refused  to  pay  it.  The  conditions  of  sale  stated,  that  the  auction 
duty  was  to  be  paid  by  the  purchaser  ^^  immediately  after  the  sale." 
It  was  holden,(r^  in  an  action  by  the  auctioneer  against  the  defendants 
for  the  auction  auty;  first,  that  H.  was  to  be  considered  as  the  highest 
bidder ;  secondly,  that  the  demand  of  the  duty  was  legal. 

Where  an  e8tate(8)  is  sold  by  auction  by  a  mortgagor,  mortgagee 
being  passive,  the  duty  is  payable  on  the  difference  only  between  the 
price  paid  paid  for  the  estate  and  the  mortgage  debt,  inasmuch  as  the 
equity  of  redemption  only  is  really  sold.     By  stat.  6  Geo.  IV.  c.  16,  s. 

(p)  Capp  y.  Tophcm^  6  East,  392. 

(9)  MaixM  v.  Fryman,  4  Bingh.  N.  C.  395 ;  see  W%XU(m  y.  Catty y  10  M.  A  W.  641. 

(r)  WiUi<m  y.  Catey^  11  M.  &  W.  368. 

(fl)  R,  y.  Sedgvfick^  2  Gr.  M.  k  R.  603 ;  1  Tyr.  k  G.  94. 
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98,  ^^  aU  Bales  of  any  real  or  personal  estate  of  any  bankmpt  shall  not 
be  liable  to  any  auction  dnty."  A  trader,  haying  mortgaged  his  real 
estates,  afterwards  conveyed  them  to  trustees  in  tmst  to  pay  off  in- 
cnmbrances,  and  for  other  purposes ;  he  then  became  bankrupt,  where- 
upon a  sale  by  auction  of  the  estates  was  made  by  order  of  the  assignees, 
with  the  consent  of  the  trustees,  and  without,  for  any  thin^  that  i^ 
peared,  the  mortgagees  having  been  consulted.  It  was  hol(ten,(t)  that 
the  estates,  though  mortgaged,  must  still  be  considered  as  the  estates 
of  the  mortgagor,  the  bankrupt,  (the  interest  of  the  mortgagee  bem£ 
merely  a  security,)  and  consequently,  according  to  the  words  and 
intention  of  the  foregoing  act,  no  auction  duty  was  payable. 

In  an  action  for  money  paid^  laid  out^  and  expended,  it  appeared  in 

evidence,  that  the  defendant  had  employed  the  plaintifl^  an 
[  *188  ]   *auctioneer,  to  sell  an  6State.(l)     The  plaintiff'  accordingly 

put  it  up  to  sale,  and  it  was  knocked  down  to  a  purchaser, 
who  afterwards  refused  to  complete  his  purchase,  on  the  ground  of  a 
defect  in  the  title.  An  action  was  brought  against  the  present  plaint!]^ 
to  recover  the  deposit ;  notice  of  the  action  was  given  to  the  defendant, 
and  he  was  re(}uired  to  defend  it,  but  declined,  whereupon  the  plaintiff 
paid  the  deposit  and  interest,  together  with  the  costs  of  suit,  and  nov 
brought  this  action  to  recover  the  same,  as  well  as  the  auction  dntjt 
which  he  had  been  compelled  to  pay.  Lord  EUenbaraugK,  C.  J., 
^^  The  money  paid  on  account  of  the  eoeU  in  the  cause,  cannot  be 
recovered  in  this  form  of  action,  which  is  for  money  paid  only;  to 
recover  in  such  action,  it  should  appear  clearly  to  be  money  actually 
and  necessarily  paid  to  to  the  use  of  the  party.  There  should  hare 
been  a  special  count,  inasmuch  as  the  right  of  the  plaintiff  to  the  costs 
is  not  so  apparent.  The  plaintiff  might  have  defended  the  action  of 
his  own  wronff,  and  without  any  authority  from  the  defendant.  If  he 
had  done  so,  he  would  not  be  entitled  to  call  upon  his  principal  to  pay 
the  costs,  and  in  that  case  they  would  have  been  incurred  without  hu 
consent.  If  the  plaintiff  had  declared  specially,  the  defendant  would 
then  have  had  notice  of  these  points,  the  plaintiff^s  claim  would  hare 
been  on  the  record,  and  the  defendant  mieht  have  been  prepared  to 
contest  it,  which,  under  the  present  declaration,  he  cannot;  the 
plaintiff  may  recover  for  the  money  actually  paid  on  the  other  ao- 
counts."(t^) 

Where  an  estate  is  sold  by  auction,(2;)  if  a  good  title  is  not  made  oat 
according  to  the  conditions  of  sale,  and  an  action  is  brought  against 


i 


0  A,  G,  V.  Winttanlty^  2  Dow  k  CI.  D.  P.  302. 

u)  Spurrier  r,  ElderUm,  5  Esp.  N.  P.  C.  1.        (z)  Bummgh  r.  Skitmer,  5  Burr.  2639. 


(1^  An  auctioneer  cannot  delegate  his  authority  to  sell  bj  auction,  but  he  maj  employ 
anotner  person  to  use  the  hammer  and  make  the  outcry  under  his  immediate  directioa 
and  superyision  ;  nor  will  his  occasional  absence  during  the  sale,  subject  his  serrant  lo 
the  penalties  of  the  statute  in  Massachusetts,  against  selUng  by  auction  without  a  license. 
The  CommonvoeaUh  y.  Mamdenj  19  Pick.  482 ;  Stone  y.  The  State,  12  Mis.  400. 

An  auctioneer  to  whom  commissions  are  due  for  his  services,  in  selling  goods,  has  • 
right  to  appropriate  so  much  of  the  money  arising  on  the  sales  as  may  be  due  to  him 
for  his  commission,  to  the  payment  of  his  indiridual  debts  to  a  purchaser  at  such  sale 
Harlan  t.  Sparvj  15  Mis.  184. 
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the  auctioneer,  for  the  recovery  of  the  deposit,  who  pays  money  into 
court,  such  action  may  be  maintained,  the  deposit  not  appearing  to  have 
been  paid  over  to  the  principal.  An  auctioneer  is  personally  liable 
where  he  does  not  name  his  principal.  Per  Kenyan,  G.  J.,  Hanson  v. 
Boberdeauy  Peake's  N.  P.  0.  120 ;  Short  v.  Lewis,  0.  P.  Jan.  14, 
1841.  So  where  the  defendant  was  both  auctioneer  and  attorney  for 
the  sellers,  although  he  paid  over  the  deposit  to  the  seUers  before  de- 
mand, yet  he  was  holden(^)  liable,  on  the  ground  that  he  was  not 
authorized  to  part  with  the  deposit,  when  he  must,  from  his  employment 
as  attorney  for  the  sellers,  have  known  long  before  he  paid  it  over,  that 
the  title  was  disputable,  and  consequently  that  he  had  paid  the  money 
over  in  his  own  wrong.  Heath,  J.,  added,  that  it  was  admitted  that  if 
express  notice  had  been  given  to  defendant  not  to  pay  over  the  money, 
the  action  would  lie,  and  he  considered  the  defendant's  knowledge,  as 
seller's  attorney,  of  doubts  as  to  the  title,  as  equivalent  to  express 
notice.  And  in  a  more  recent  ca8e,(2^)  it  was  determined  that  where 
an  auctioneer  sells  an  estate  by  public  auction  and  receives  a 
^deposit,  it  is  his  duty,  as  the  agent  of  both  vendor  and  pur-  [  ^184  ] 
chaser,  to  retain  the  deposit  until  the  sale  is  complete,  and  it  ^ 

is  ascertained  to  whom  the  money  belongs.  Thus  where  an  auctioneer 
sold  an  estate  by  public  auction,  and  received  the  deposit,  and  signed 
an  agreement  stating  that  he  acknowledged  to  have  sold  the  estate, 
and  that  he  agreed  to  complete  the  sale ;  and  the  sale  was  not  com- 
pleted on  account  of  a  defect  of  title ;  it  was  holden,(a)  that  the  pur- 
chaser might  recover  the  deposit  in  an  action  for  money  had  and 
received  against  the  auctioneer,  though  the  latter  had  paid  it  over  to 
the  vendor  without  any  notice  from  the  purchaser  not  to  do  so,  and 
before  the  defect  of  title  was  ascertained.  In  strict  law,  the  auc- 
tioneer, being  a  stockholder,  is  not  entitled(6)  to  notice  of  the  con- 
tract having  been  rescinded.  When  the  purchaser  refuses  to  complete 
the  contract,  the  question,  whether  the  deposit  is  forfeited,  if  not 
expressly  provided  for,  depends  on  the  construction  of  the  whole 
agreement ;  if  not  forfeited,  it  is  recoverable,  when  the  vendor  has  inca- 
pacitated himself  from  conveying,  not  before.(c) 

When  the  vendor  was  the  owner  of  the  estate,  and  an  objection 
having  been  made  to  the  title,  he  offered  to  convey  the  estate  with 
such  title  as  he  had,  or  to  return  the  purchase  money  with  interest ;  it 
was  holden,((2^  that  further  damages  for  the  supposed  goodness  of  the 
bargain  could  not  be  recovered.  But  where  a  person  who  had  con- 
tracted for  the  purchase  of  an  estate,  but  had  not  obtained  a  convey- 
ance, put  up  the  estate  for  sale  in  lots  by  auction,  and  engaged  to  make 
a  good  title  by  a  certain  day,  which  he  was  unable  to  do,  as  his  ven- 
dor never  made  a  conveyance  to  him  ;  it  was  holden,(6)  that  a  purchaser 
of  certain  lots  might,  in  an  action  for  not  making  a  good  title,  recover 
not  only  t^he  expenses  which  he  had  incurred,  but  also  damages  for 
the  loss  which  he  sustained  by  not  having  the  contract  carried  into 


(y)  Edwardt  v.  Haddmg^  5  Taunt.  815.      (2)  Oray  y.  Outteridffe,  1  Man.  &  RvL  614. 
a)  Ibid, 

^b)  Duncan  t.  Cafe,  2  M.  &  W.  244.  (e)  Palmer  r.  Temple,  9  A.  &  E.  520. 

(d)  Flureau  t.  ThomJuUj  2  Bl.  Bep.  1078.    (e)  HopktM  y.  Orazebrook,  6  B.  dc  0.  31. 
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effect.  In  the  foregoing  case  the  defendant  had  sold  prop^ty  m  hn 
own,  which  was  not  so ;  and  the  court  was  of  opinion,  that  the  defendant 
being  in  fault  by  representing  himself  as  the  owner  of  the  property, 
the  plaintiff's  right  was  not  restrained  to  nominal  damaees.  iSntwhero 
premises  for  which  a  party  had  contracted  were  by  him  offered  for 
resale  before  he  had  examined  the  abstract  with  the  original  deeds, 
although  the  title  proved  afterwards  defective,  it  was  holden,(/)  that 
the  damage,  if  any,  resulting  from  such  offer,  arose  firom  his  own  pre- 
mature act,  and  not  from  any  fault  of  the  vendor,  and  consequendy, 
that  the  vendor  was  only  liable  for  the  expenses  incurred  in  the  in- 
vestigation of  the  title  and  nominal  damages  for  the  breach  of  the 
contaract.(l) 

In  a  case  of  this  kind  the  purchaser  may  recover  not  only  the 
[  *185  ]  ^deposit  naid,  but  also  interest  on  it  from  the  time  when  it  wis 
paid ;  and  it  may  be  proper  to  add  to  the  declaration  a  specifie 
count  for  the  interest,  for  interest  cannot  be  recovered  on  a  count  for 
money  had  and  received.  (^)  And  where  the  purchaser,  upon  failure 
of  the  vendor  to  deduce  a  title,  had  recovered  back  the  deposit  in  an 
action  against  the  auctioneer,  it  was  holden,(A)  that  he  might  recover 
interest  on  the  deposit,  in  an  action  against  the  vendor  for  not  com- 
pleting his  contract,  under  an  averment  for  special  damage.  The  ex- 
penses incurred  in  investigating  the  title  may  be  recovered,  if  laid  in 
the  declaration  as  special  damage.(t)  but  not  on  the  count  for  money 
paid.(i)  In  O-osbell  v.  Areherj  1  Nev.  k  Man.  485 ;  2  A.  ft  £.  500,  it 
was  holden,  that  upon  an  abandonment  of  an  unwritten  contract  for 
the  sale  of  land  on  defect  of  title,  the  expenses  of  investigating  the 
title  cannot  be  recovered,  nor  interest  upon  the  deposit. 

An  auctioneer  is  not  liable  for  interest  on  the  deposit ;  it  was  for- 
merly considered  that  to  make  the  auctioneer  liable  for  interest,  it  most 
appear,  Ist,  that  the  contract  on  failure  of  condition  had  been  rescinded; 
2ndly,  that  a  demand  of  deposit  had  been  made,  and  refusal  to  return 
it,({)  and,  according  to  Burroughs  J.,  in  Ourling  v.  Shuttlewarih^  6 
Bingh.  134,  it  must  have  been  proved,  that  the  auctioneer  had  flude 
interest  of  the  money.     But  it  has  now  been  solemnly  decided(fii)  that 

(/)  Walker  T.  Moore^  10  B.  ft  G.  416. 

{g)  Walker  t.  Constable^  1  Bos.  ft  Pal.  307 ;  Tappenden  t.  SandaU,  2  Bos.  ft  Pul.  472 ; 
Farquhar  y.  Farley^  1  Ifoore,  322 ;  7  Taunt.  592.  Sed  qtuere.  And  see  Maberleyx.  Ro^ 
vuj  5  Taunt.  625. 

(A)  Farquhar  v.  Farley,  1  Tannt  592 ;  1  Moore,  322. 

(t)  Bratt  T.  jEUie,  2  Sugden's  Law  of  Y.  and  P.  p.  61,  ed.  10th;  Jonea  v.  Dykty^; 
TSimer  t.  Beauram,  ib, ;  Rkharde  v.  Barton,  I  Esp.  N.  P.  C.  268. 

[k)  Cornfield  ▼.  Gilbert,  4  Esp.  N.  P.  0.  221. 

\l)  Per  Bwrough,  J.,  Lee  t.  Munn,  8  Taunt.  65. 

[m)  Harington  v.  Hoggart,  1  B.  ft  Ad.  577. 

(1)  Where  the  terms  on  which  the  land  is  sold  at  auction  are  that  vendee  shall  gin 
approved  indorsed  notes  in  thirty  days,  and  if  he  fail,  the  land  shall  be  resold'at  his  risk, 
no  action  lies  until  a  resale  ascertains  the  deficit.  Webeter.y.  Hoban,  7  Oranch,  3d9. 
Where  plaintiff,  as  auctioneer,  sold  to  defendant  goods  by  auction,  to  be  paid  for  in  in 
approved  indorsed  note  at  six  months,  and  delivered  the  goods  and  demanded  the  note, 
which  was  refbsed ;  it  was  held  that  the  plaintiff  might  reclaim  the  goods  or  treat  the 
sale  as  an  absolute  one  without  credit,  and  sue  at  once  in  indebitatm  auumpsU,  Corkei 
V.  Gardner,  2  Hall,  345. 
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SQ  aaetioneer,  pending  the  time  which  elapses  between  the  payment  of 
deposit  and  completion  of  title,  is  a  mere  stakeholder,  and  not  liable  for 
interest  to  the  yendor,  although  the  yendor  (without  the  concurrence  of 
the  yendee)  gaye  the  auctioneer  notice  to  inyest  the  money  in  goyem- 
ment  securities,  and  although  interest  may  haye  been  made.  As  the 
auctioneer  is  entitled  to  retain  the  deposit,  until  the  contract  is  com- 
pleted, without  paying  interest  for  it,  where  the  amount  of  the  deposit 
is  large,  it  may  be  adyisable  to  stipulate  that,  pending  the  inyestigation 
of  the  title,  the  deposit  should  be  inyested  in  exchequer  bills. 

By  Btat.  3  &  4  Will.  IV.  c.  42,  s.  28,  "  Upon  all  debts  or  sums  cer- 
tain, payable  at  a  certain  time  or  otherwise,  the  iury  on  the  trial  of  any 
issue,  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit, 
allow  interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate  of 
interest  from  the  time  when  such  debts  or  sums  certain  were  payable, 
if  such  debts  or  sums  be  payable  by  yirtue  of  some  written 
instrument  at  a  certain  time,  or  if  payable  otherwise,  ""then  [  '^'ISG  ] 
from  the  time  when  demand  of  payment  shall  haye  been  made 
in  writing,  so  as  such  demand  shall  giye  notice  to  the  debtor  that  iur 
terest  will  be  claimed  from  the  date  of  such  demand  until  the  term  of 
payment;  proyided  that  interest  shall  be  payable  in  all  cases  in  which 
it  IS  now  payable  by  law." 

Where  leasehold  premises' are  sold  by  auction,  and  the  lease  contain- 
ing the  usual  coyenant  to  repair  is  proauced  and  read  to  the  bidders,  if 
a  part  of  the  buildings,  e,  g.  a  summer-house,  demised  and  described  in 
the  lease,  has  been  pulled  down  before  the  sale,  the  purchaser  is  not 
bound  to  complete  the  purchase,  and  may  recoyer  his  deposit.  N.  The 
summer-house  was  not  described  in  the  particulars  of  sale.(n) 

Assumpsit  for  money  had  and  receiyed.(o)  Plea,  N.  A.  This  action 
was  brought  to  recoyer  the  deposit  money  paid  by  plaintiff,  who  was 
the  purchaser  of  an  annuity  sold  by  defendant  (an  auctioneer)  at  a 
public  auction.  One  of  the  conditions  of  sale  was,  that  a  good  title 
should  be  made  out  by  the  10th  of  July.  In  the  beginning  of  July  the 
plaintiff  called  on  the  seller  of  the  annuity  to  show  him  the  title  deeds, 
but  he,  not  haying  them  in  possession,  gaye  him  an  abstract  of  the  title 
which  did  not  mention  any  of  the  deeds.  Bearcroft  suggested  that 
application  ought  to  haye  been  made  to  the  yendor  at  an  earlier  period, 
in  order  to  enable  him  to  procure  the  title  deeds  by  the  10th  of  July. 
Kenyan^  G.  J.,  ^^  A  seller  of  an  estate  ought  to  be  prepared  to  produce 
his  title  deeds  at  the  particular  day.  A  court  of  equity  will,  under 
particular  circumstances,  enlarge  the  time;(p)  but  then  the  circum- 
stances entitling  him  to  such  indulgence  must  clearly  appear,  which  is 
not  the  case  in  this  instance.  It  is  objected,  that  the  plaintiff  had  no 
right  to  the  possession  of  the  deeds :  but  though  he  had  no  right  to 
keep  them,  he  had  a  right  to  inspect.     A  court  of  equity  would  haye 

ft 

(n)  Changer  ▼.  WormSy  4  Campb.  83. 

io)  Berry  v.  Young,  2  fiap.  N.  P.  C.  640. 

(p)  Langfwrd  t.  Pitt,  2  P.  Williams,  630.  But  see  Ll&yd  y.  CoUett,  in  Court  of  Chan- 
eery,  28th  Nor.  1793,  on  motion  for  injunction.  4  Bro.  G.  G.  469  ;  4  yes.  689.  Cited 
also  by  Orahamj  Baron,  in  Omerod  y,  Hardman,  6  yes.  737.  See  also  Wynn  v.  Morgan, 
7  Vesey,  202. 
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obliged  the  vendoir  to  giye  attested  copies  of  the  deeds  at  his  omn  expense, 
with  an  nndertaking  to  produce  them  thereafter  at  the  vendee's  ex- 
pense for  the  support  of  his  title.  As  the  seller  has  here  failed  in 
completing  his  engagement,  plaintiff  is  entitled  to  a  return  of  the  de- 
posit." verdict  for  plaintiff  2802.,  amonnt  of  deposit.  The  day  for 
the  completion  of  the  porchase  of  an  interest  in  land,  inserted  m  a 
written  contract,  cannot  be  waived( j)  b^  a  parol  agreement,  and  anodier 
day  substituted,  so  as  to  bind  the  parties. 

An  action  for  money  had  and  received  was  brought  to  re- 
[  *187  ]  cover  *the  amount  of  a  deposit  paid  by  the  plaintUT  to  the 
defendant,(r)  on  an  agreement  for  the  purchase  of  an  estate, 
the  defendant  having  failed  to  make  out  a  good  title  on  the  day  when 
the  purchase  was  to  be  completed.  The  abstract  of  the  title  delivered 
to  the  plaintiff  began  in  the  year  1798,  and  after  reciting  that  the  deeds 
relating  to  the  estate  had  been  lost,  stated  a  fine  and  n<m-claim.  Upon 
inquiry  it  was  found  that  the  fact  of  the  deeds  having  been  lost  wis 
not  true.  The  counsel  for  the  defendant  said,  they  were  ready  to  make 
out  a  good  title.  Kenyan^  C.  J.,  ^^  As  to  the  sentiments  which  I  ksTe 
long  entertained  relative  to  the  purchase  of  real  estates,  I  find  no 
reason  for  receding  from  them.  They  have  been  confirmed  by  con- 
versing with  those  whose  authority  is  much  greater  than  mine.  The 
vendor  must  be  prepared  to  make  out  a  good  title  on  the  day  when  a 
purchase  is  to  be  completed.  Indulgence,  I  am  aware,  is  often  given 
for  the  purpose  of  procuring  probates  of  wills,  letters  of  administration, 
and  acts  of  parliament.  Sut  this  indulgence  is  voluntary  on  the  part 
of  the  intended  purchaser ;  it  is  the  duty  of  the  seller  to  be  ready  to 
verify  his  abstract  at  the  day  on  which  it  was  agreed  that  the  purchase 
should  be  completed.  If  the  seller  deliver  an  abstract,  setting  forth  a 
defective  title,  the  plaintiff  may  object  to  it.  No  man  was  ever  induced 
to  take  a  title  like  the  present.  A  fine  and  non-claim  are  good  splices 
to  another  title,  but  they  will  not  do  alone.  There  are  many  excep- 
tions in  the  statute  in  favour  of  infants,  femes  covert,  &c.  JErtlaMt 
for  the  defendant:  ^'Do  I  understand  your  Lordship  to  say,  that  thoa^ 
the  defendant  can  now  make  out  a  good  title,  yet  as  that  title  did  not 
form  a  part  of  the  abstract,  the  plaintiff  may  avail  himself  of  that  cir- 
cumstance 7''  Kenyon^  C.  J.,  *^  He  certainly  may,  and  avoid  the  con- 
tract. When  the  abstract  is  delivered  by  the  seller,  he  must  be  aUe 
to  verify  it  by  the  title  deeds  in  his  possession.  As  a  good  title  was  not 
made  out  at  the  day  fixed,  I  shall  direct  the  jury  to  find  a  verdict  for 
the  deposit,  with  interest  up  to  that  day.''  The  jury  found  a  verdict 
for  the  plaintiff  accordingly.(l) 

Where,  in  an  action  by  purchaser  against  vendor  for  not  making  out 
a  good  title,  it  was  not  shown  upon  the  declaration  that  a  precise  daj 

{q)  Per  Tindal^  G.  J.,  delivering  judgment  of  the  conrt  in  StowtU  v.  J^Mmoh,  3  Bingii- 
^.  C.  937,  8,  recognizing  Oom  t.  Lord  Nugent^  5  B.  A  Ad.  58. 

(r)  ComUh  y.  Rowley^  B.  R.  Middlesex  Sittings  after  M.  T.  40  Geo.  III.  MSS.  See 
Wtlde  y.  Fort^  4  Taunt.  334 ;  Hagedon  y.  Lamg,  1  Marsh.  514 ;  MardndaU  y.  Smithj  1  Q. 
B.  389,  1  G.  &  D.  l,^<wf,  tit.  "Trover." 

(1)  See  Bank  of  Columbia  v.  Wagner,  1  Peters,  S.  C.  455. 
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was  fixed  by  which  it  was  inctunbent  on  the  vendor  to  dedace  a  good 
title,  inasmuch  as  the  law  implied  that  the  party  should  have  a  reason- 
able time;  it  was  holden,(8)  that  it  should  have  been  alleged  in  the 
declaration,  that  a  reasonable  time  had  been  allowed  to  the  vendor. 

A  contract  to  make  a  good  title  means  a  title  good  both  at  law  and 
in  equity.  Therefore,  in  an  action(t)  to  recover  back  the 
depoBif"  on  a  purchase,  upon  the  vendor's  failure  to  make  a  [  ^188  ] 
good  title,  a  court  of  law  will  collaterally  inquire  whether 
the  title  be  good  in  equity.  And  where  upon  a  sale(u)  there  is  such  a 
doubt  upon  the  vendor's  title  as  to  render  it  probable  that  the  pur- 
chaser's right  may  become  a  matter  of  investigation,  the  court  will  not 
compel  the  purchaser  to  complete  the  purchase.  But  in  assumpsit^a;) 
to  recover  a  deposit  upon  a  purchase,  upon  an  allegation  that  tne 
defendant  has  failed  to  make  proper  title,  the  Court  of  0.  B.  held,  that 
they  would  not  consider,  whether  the  title  is  of  a  doubtful  description, 
sucn  as  a  court  of  equity  would  not  compel  an  unwilling  purchaser  to 
take,  but  simply  whether  the  defendant  has  or  has  not  a  legal  title  to 
convey.  "  We  are  not  to  consider  ourselves  as  a  court  of  equity,  where 
the  seller  is  seeking  to  enforce  the  purchase  by  bill  for  a  specific  per- 
formance, in  which  case  that  court  frequently  refuses  the  aid  of  its 
authority  to  enforce  a  performance  where  the  title  is  of  an  unmarket- 
able or  even  doubtful  description ;  leaving  the  party  to  his  action  at 
law  for  damages ;  but  we  are  called  upon  to  answer  the  simple  (][uestion 
on  this  record,  whether,  on  the  construction  of  a  deed,  the  defendant 
has  or  has  not  a  legal  title  to  convey  to  a  purchaser :  and  although  the 
deed  appears  to  be  inartificially  framed,  we  think,  upon  the  proper  con- 
struction of  it,  the  defendant  has,  and  at  the  time  of  the  exposure  to 
sale  had,  good  right  and  title  to  sell  and  assign  to  the  plaintiff,  and 
consequently  that  the  present  action,  grounded  on  that  breach  of  con- 
tract, cannot  be  maintained."(y) 

In  every  contract  for  the  sale  of  an  existing  lease,  there  is  an  implied 
undertaking  by  a  vendor  (if  the  contrary  be  not  stipulated  in  express 
terms)  to  make  out  the  lessor's  title  to  demise  ;(z)  and  from  the  short 
residue  of  the  term,  the  small  value  of  the  property,  and  the  absence 
of  any  premium  for  the  lease,  it  cannot  be  inferred,  that  the  vendee 
intended  to  waive  his  right  to  call  for  the  production  of  the  lessor's 
title. 

Auctioneers  who  take  upon  themselves  to  describe  in  their  particulars 
the  property  to  be  sold,  should  truly  describe  it  ;(a)  for  the  buyers  act 
on  the  faith  of  those  descriptions.  Hence,  where  leasehold  houses  were 
described  in  the  particulars  and  conditions  of  sale  as  a  well  secured 

(«)  Sansom  y.  Rhodes,  6  Bingh.  N.  0.  261. 

(n  Maberley  t.  RobiTU,  5  Taunt.  626 ;  1  Marsh.  258.  See  WUlett  T.  Clarke,  10  Price, 
207. 

(tf)  CurUng  v.  ^utUeuxtrth,  6  Bingh.  121,  stated  by  Alderton,  J.,  in  Boyman  v.  Otttch, 
1  Bingh.  390,  to  have  been  questioned  in  E.  B. 

(x\  Boyman  y.  Outeh^  7  Bingh.  379. 

{y)  Per  TindaL  0.  J.,  delivering  judgment  of  court  in  Boyman  t.  Outeh,  tibi  tup. 

(z)  Sauter  t.  Drake,  5  B.  ft  Ad.  992 ;  3  Ney.  k  Man.  40,  overrnling  Abbott,  G.  J.,  in 
Otorye  y.  Fritehard,  Ryan  k  Moody,  417.  Souter  v.  Drake  was  recognised  in  Hall  y. 
Betty,  4  M.  &  6r.  413 ;  5  Scott's  N.  R.  508. 

(a)  Coverley  y.  Bwrell^  6  B.  ft  A.  257. 
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rental  with  reversionary  interest,  and  as  an  eligible  investment,  and 
no  notice  was  given  that,  by  the  provisions  of  a  local  act  power  was 

S;iven  to  a  market  company  to  purchase  and  take  the  property 
^  or  the  purposes  of  the  act,  it  was  holden,(i)  '^'that  the  pur- 
chaser was  entitled  to  rescind  to  contract.  When  certain 
goods  were  put  up  for  sale,  and  each  lot  was  described  as  being  of  bo 
many  yards,  and  the  goods  were  open  to  public  inspection  for  two  days 
before  the  sale,  and  by  the  printed  conditions  of  sale  the  purchaser  of 
any  lot  was  to  pay  down  a  deposit ;  the  lots  to  be  taken  away  with  all 
faults,  imperfections,  or  errors  of  description,  on  a  day  specified,  and 
the  remainder  of  the  purchase  money  to  be  paid  on  delivery,  the  bid- 
dings at  the  sale  being  at  so  much  per  yard ;  it  was  holden  that  in  sodi 
a  sale  no  condition  is  implied,  that  a  purchaser  may  inspect  and  measure 
the  lots  before  paying  the  remainder  of  the  purchase  money,(e)  and  that 
payment  before  delivery  meant  delivery  for  any  purpose. 

A  written  paper,  delivered  by  an  auctioneer  to  a  bidder  to  whom 
lands  were  let  by  auction,  contaming  the  description  of  the  lands,  the 
term  for  which  they  were  let  to  the  bidder,  and  the  rent  payable,  is  not 
such  a  memento  of  an  agreement  as  requires  a  stamp,  unless  it  be  signed 
by  some  of  the  parties  or  by  the  auctioneer ;  nor  is  it  such  a  writing  as 
will  exclude  parol  evidence  i{d)  but  if  signed  by  the  auctioneer,  and  de* 
livered  to  the  bidder,  it  ought  to  be  stamped.(e) 

Where,  by  the  conditions,  the  only  authority  given  to  the  auctioneer 
is  to  receive  the  deposit  money,  and  no  agent  is  named  for  the  purpose 
of  receiving  the  remainder  of  the  purchase  money,  the  payment  al 
such  remainder  ought  to  be  made  to  the  vendor(/)  or  his  general  agent, 
which  the  auctioneer  is  not.  At  all  events,  the  auctioneer,  under  sach 
conditions,  has  no  authority  to  receive  the  purchase  money  by  means 
of  a  bill  of  exchange. 

A  lessee  of  lands  subject  to  a  covenant  against  certain  obnoxious 
trades,  with  a  proviso  for  re-entry,  granted  under-leases  of  houses  erect- 
ed on  the  land,  not  containing  a  similar  covenant  and  proviso:  it  was 
holden,(^)  that  a  purchaser  by  auction  of  houses  on  the  same  land,  and 
of  the  improved  ground-rents  of  the  houses  so  underlet,  might  reoov^ 
his  deposit,  this  omission  in  the  under-leases  not  having  been  mentioned 
in  the  conditions  of  sale.(l^  In  an  action  against  the  vendor  of  an 
estate  to  recover  the  deposit  on  a  contract  for  the  purchase,  if  the  de- 
fendant, on  notice,  produce  the  contract,  the  plaintiflf  need  not  prove 

(6)  Ballard  v.  Way,  I  M.  A  W.  620. 

(c)  Pettitt  y.  Mitchell,  4  M.  &  Gr.  819 ;  6  Scott's  N.  R.  721,  distinguishiiig  the  cftses  of 
ffowe  y.  Palmer,  3  B.  i  Aid.  321 ;  and  Lorymer  y.  Smith,  1  B.  &  G.  1. 

(d)  Phillipps  on  Eyid.  630,  6th  ed.  cites  MamMbotUm  y.  Iksnbridye,  2  M.  ft  S.  434 ;  /r- 
yram  y.  Lea,  2  Gampb.  621 ;  AdamM  y.  Fairbam,  2  Stark.  N.  P.  G.  277. 

(e)  Ramtbottom  y.  MorUey,  2  M.  ft  S.  446. 
(/)  Sykea  y.  OUet,  6  M.  ft  W.  646. 

(g)  Waring  y.  ffoggart,  1  Rj.  ft  M.  39. 


(1)  Where  goods  haye  been  sold  by  a  licensed  auctioneer,  the  principal  may  maintain 
an  action  in  his  own  name  against  the  yendee,  whether  such  action  be  for  the  price  of 
the  goods  or  for  damages  for  not  taking  and  paying  for  them.  Oirard  y.  Taggart^  6  S. 
ft  R.  19 ;  HaUe  y.  Toung,  16  Johns.  Rep.  1 ;  Carlew  y.  Gardner^  2  Hall,  346. 
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its  execntion  ;{h)  for  an  instrument  produced  on  notice  by  a  party  claim- 
ing an  interest  under  it,  does  not  require  to  be  so  proved. 


♦CHAPTER    VII.  [*190] 
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I.  Of  the  Alterations  made  in  the  Bankrupt  LawB  hy  Stat.  6  Geo.  IV. 
c.  16  ;  Stat.  1^2  Will.  IV.  c.  56,  establishing  a  Court  of  Bank-' 
ruptcy ;  Stat.  5^6  Vict.  c.  122,  and  other  Statutes. 

The  legislature  having  deemed  it  expedient  to  amend  the  laws  relat- 
ing to  bankrupts,  and  to  simplify  the  language  thereof,  and  to  consoli- 
date the  same  in  one  act,  and  to  make  other  provisions  respecting 
bankrupts,  by  a  statute,  (6  Geo.  IV.  c.  16,  which  passed  on  the  2nd  of 
May,  1825,  to  take  effect  on  the  Ist  of  September  in  that  year,)  re- 
pealed the  following  statutes : — 

34  4;  86  Hen.  VIII.  c.  4.  10  Ann.  c.  16. 
13  Eliz.  c.  7.  7  Qeo.  I.  c.  81. 

1  Jac.  I.  c.  15.  6  Geo.  II.  c.  80. 

21  Jac.  I.  c.  19.  19  Geo.  II.  o.  82. 

*18  k  14  Car.  II.  c.  24.  24  Geo.  U.  c.  57.  [  *191  ] 

(A)  Bradthavf  ▼.  Bennett^  H.  k  Rob.  143 ;  5  C.  ft  P.  48. 
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4  Geo.  m.  c.  88.  56  Geo.  HI.  c.  187. 

86  Geo.  III.  c.  90.  1  Geo.  IV.  c.  115. 

87  Geo.  in.  c.  124.  8  Geo.  IV.  c.  74. 

45  Geo.  m.  c.  124.  8  Geo.  IV.  c.  81. 

46  Geo.  m.  c.  185.  5  Geo.  IV.  c.  98. 
49  Geo.  III.  c.  121. 

The  Btat.  5  &  6  Viet.  c.  122,  s.  2,  repeak  all  laws  inconsistent  or  it 
variance  with  the  proyisions  of  that  act. 

The  statute  of  6  Geo.  FV.  c.  16,  in  many  of  its  proyisions,  corre- 
sponds with  the  enactments  of  former  statutes,  and  therefore,  in  tbe 
following  pages,  such  of  the  decisions  as  have  been  made  on  the  oon- 
struction  of  tnose  statutes,  and  are  likely  to  occur  again,  will  be  in- 
serted. 

By  Stat.  1  &  2  Will.  IV.  c.  56,  and  by  H.  M.  letters  patent,  in  pur- 
suance of  that  statute,  a  Court  of  Bankruptcy  was  established,  coDns^ 
ing,  at  first,  of  a  chief  judge  and  three  other  judges,(a)  and  six  oom- 
xnis6ioners.(i)  It  is  a  court  of  law  and  equity,  and  has  all  the  powen 
and  privileges  incident  to  a  court  of  record.(tf)  The  judges  form  ft 
court  of  review,  and  have  superintendence  and  control  in  all  matters 
of  bankruptcy,(e2)  co-extensive  with,  but  not  exoeeding,(^^  the  Chancel- 
lor's former  jurisdiction,  and  subject  to  an  appeal(/)  to  tne  Chancellor 
on  matters  of  law  and  equity,  or  on  the  refusal  or  admission  of  evidence 
only.  Whether  a  man  be  a  trader  is  a  question  of  fact  on  which  an 
appeal  does  not  lie.(^) 

The  six  commissioners  are  formed  into  two  subdivision(A)  courts,  con- 
sisting of  three  commissioners  for  each  court,  and  have  all  the  power8(t) 
which  former  commissioners  had  ;{k)  and  now  by  stat.  5  &  6  Vict  c 
122,  s.  66,  any  commissioner  of  the  Court  of  Bankruptcy,  authoriiedto 
act  in  the  prosecution  of  any  fiat,  shall  be  deemed  to  be  a  court  satho- 
rized  to  act  in  the  prosecution  of  such  fiat,  and  all  matters  and  duties 
authorized  to  be  done  by  the  Court  of  Bankruptcy,  may  be  done  bj 
one  or  more  of  the  commi8sioners.(Z)  In  every  case  where  the  Lord 
Chancellor  had,  by  any  former  act,  power  to  issue  a  commission,  be, 
M.  R.,  V.  C,  and  each  of  the  masters  in  chancery  acting  under  a  spe> 
cial  appointment  from  the  Lord  Chancellor,  may  issue  a  fiat,(A) 
[  *192  ]  in  lieu  of  a  commission  authorizing  *the  creditor  to  prosecate 
his  complaint  in  the  Court  of  Bankruptcy,  or  elsewhere,  be- 
fore such  persons  as  shall  be  appointed  in  the  fiat,  who  are  to  have  like 

(a)  Tbe  namber  of  judges  has  since  been  redaoed.  See  stat  Z  k4  Will.  IV.  e.  47,  s. 
1]6h6  WiU.  IV.  c.  29,  8.  21 ;  and  bj  stat.  5  ft  6  Vict.  c.  122,  s.  64,  the  Coait  of  Revier 
may  be  formed  by  one  judge. 

(b)  Stat.  1  ft  2  WiU.  IV.  c.  66. 

(c)  Sect.  1,  and  declaratory  enactment  in  5  ft  6  Will.  IV.  c.  29,  s.  25. 
rf)  1  ft  2  Will.  rV.  c.  56,  8.  2. 
\e)  Ex  parte  LueaSt  1  Mont,  ft  Ayr.  103. 
[/)  Sec.  3 ;  Eip.  Keyt^  1  Mont,  ft  Ayr.  226,  240. 

r^)  Eip,  Hmton,  2  Dea.  ft  Ch.  407.  (A)  Sect.  6. 

f)  Sect.  7.    See  also  5  ft  6  Will.  IV.  c.  29,  s.  23,  4. 

\k)  See  enlarged  powers  of  subdirision  courts  in  6  ft  6  Will.  FV.  c.  29,  s.  23,  4,  5. 
[I)  As  to  commissioners'  power  of  commitment,  see/)o«<,  tit.  "Imprisonment." 
[m)  1  ft  2  WiU.  IV.  c.  66,  s.  12. 


BANKRT7PT;  192 

power  as  if  appointed  by  commission  under  the  great  seal.  The  pro- 
yi8ions(n)  of  former  acts,  and  all  rules  and  orders  then  in  force,  extend 
to  this  act,  and  fiats  issued  under  it,  to  all  purposes,  as  if  such  fiat  were 
a  commission  under  the  great  seal,  except  as  otherwise  directed  by  this 
act. — Traders  disputing(o)  the  adjudication  are,  within  a  limited  time, 
to  present  a  petition  for  reversal  to  the  Court  of  Review,  who  are 
to  decide  thereon,  having  power,  if  they  think  fit,  to  direct  issues 
for  a  trial  by  jury  before  the  chief  judffe,  or  one  or  more  of  the 
other  judges,  of  matters  of  facts  afiecting  the  validity  of  the  adjudica- 
tion. 

By  the  stat.  5  &;  6  Vict.  c.  122,  the  whole  arrangement  with  regard 
to  the  working  of  country  fiats  has  been  altered,  and  in  lieu  of  the 
former  system,  district  courts  have  been  established  in  various  parts  of 
the  country,  to  which  official  assimees  have  been  attached ;  and  by  No. 
6,  of  the  general  orders  of  12th  November,  1842,  the  present  practice 
of  the  Court  of  Bankruptcy  when  not  inconsistent  with  the  act  or  those 
rules,  is  to  be  followed  in  such  court,  and  every  district  court. 

By  the  23rd  section  of  stat.  5  &  6  Vict.  o.  122,  every  person  ad- 
judged bankrupt  is  to  have  notice  thereof,  before  the  adjudication  is  ad- 
vertised in  the  L&ndan  Q-azette,  and  is  also  to  be  allowed  five  days  to 
show  cause  against  the  adjudication ;  and  the  24th  section  enacts,  that 
if  the  bankrupt  shall  not  (if  he  were  within  the  United  Kingdom  at  the 
date  of  the  adjudication)  within  twenty-one  days  after  the  advertise- 
ment of  the  bankruptcy  in  the  London  Q-azette  (or  if  he  were  in  any 
other  part  of  Europe  at  the  date  of  the  adjudication)  within  three 
months  after  such  advertisement,  or  (if  he  were  elsewhere  at  the  date  of 
the  adjudication)  within  twelve  months  after  such  advertisement,  have 
commenced  an  action,  suit,  or  other  proceeding,  to  dispute  or  annul  the 
fiat,  and  shall  not  have  prosecuted  the  same  with  due  diligence  and  with 
effect,  the  Q-azette  containing  such  advertisement  shall  be  conclusive  evi- 
dence in  all  cases  as  a^inst  such  bankrupt,  and  in  all  actions  at  law  or 
suits  in  equity  brought  by  the  assignees  for  any  debt  or  demand  for  which 
such  bankrupt  might  have  sustained  any  action  or  suit  had  he  not  been 
adjudged  bankrupt,  that  such  person  so  adjudged  bankrupt  became  a 
bankrupt  before  the  date  and  suing  forth  of  such  fiat,  and  that  such 
fiat  was  sued  forth  on  the  day  on  which  the  same  is  stated  in  the  Gazette 
to  bear  date,  saving  all  rights  which  shall  have  accrued  to  any  such 
person  as  aforesaid  previous  to  the  commencement  of  this  act,  and  in 
respect  of  which  any  proceedings  shall  be  pendiog  at  the  time  of  the 
commencement  of  this  act  which  shall  be  adjudged  and  determined,  as 
if  this  act  had  not  been  passed.  See  in  re  Thoroldj  1  Phill.  289 ;  8 
M.  D.  &  D.  286. 

*It  has  been  decided,(p)  that  this  section  does  not  make  the  [  '^'lOS  ] 
London  Gazette  containmg  the  advertisement  of  the  adjudi- 
cation of  bankruptcy  conclusive  evidence  of  the  bankruptcy,  when  the 
adjudication  was  made  before  the  11th  day  of  November,  1842,  on  which 
day  this  act  came  into  operation. 

(n)  1  &  2  Will.  IV.  c.  56,  s.  16.  (o)  Sect.  17. 

{p)  EdwardB  v.  Sherren^  11  M.  4k  W.  695. 
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Upon  the  reversal  of  any  adjudication,  Chancellor  may  order  fiat  to 
be  rescindedfCj)  and  such  order  shall  have  the  validity  of  a  snpereedeas 
of  a  former  commiBsion  nnder  existing  laws.  The  ChanceUor  is  em- 
powered(r)  to  appoint  official  assignees,  not  exceeding  thirty,  to  act  in 
all  bankruptcies  prosecuted  in  the  Court  of  Bankruptcy,  one  of  whom 
is  to  be,  in  all  cases,  an  assignee  of  each  bankrupt's  estate,  with  the 
assignees,  chosen  by  the  creditors ;  and  the  personal  estate  and  effects, 
and  the  rents  of  the  real  estate,  and  the  proceeds  of  sale  of  all  the 
estate  and  effects,  real  and  personal,  of  the  bankrupt  9xe  to  be  received 
by  such  official  assignee  alone,  except  where  otherwise  directed  by  court. 
The  personal  estate(«)  of  the  bankrupt,  present  and  future,  becomes 
vested  in  the  assignees  without  any  deed,  by  virtue  of  their  appoint- 
ment ;  and  so,  in  case  of  death  or  removal,  in  the  new  assignees.  So 
present  and  future  real  e8tate,(^)  in  United  Kingdom  or  colonies,  vests 
in  assignees  without  any  deed  of  conveyance,  with  a  provi80,(tt)  that  in 
cases  where  the  conveyance  would  require  to  be  regstered,  a  certificate 
of  appointment  of  assignees  shall  be  registered.  Where  the  bankrupt 
had  purchased  the  office  of  under  marshal  of  the  city  of  London,  it 
was  holden,(:r)  that  this  was  an  office  which  did  not  concern  the  admi- 
nistration of  justice,  and  that  the  assignees  might  lawfully  sell  it.  But 
where  the  East  India  Company  had  made  a  grant,  not  under  seal,  of  a 
retiring  pension  to  a  military  officer  of  the  company,  it  was  holden,(jf) 
that  this  pension  did  not,  upon  his  bankruptcy,  pass  to  his  assignees. 

It  must  be  remarked  here,  that  the  statute  for  abolishing  fines  and 
recoveries,  8  &  4  Will.  IV.  c.  74,  expressly  repeals  the  stat.  6  Geo.  IV. 
c.  16,  s.  65,  so  far  as  relates  to  estates  tail ;  and  to  that  extent  also 
virtually  repeals  the  26th  section  of  the  1st  and  2nd  Will.  IV.  c  56, 
and  empower6(2;)  any  commissioner  acting  in  any  fiat,  by  deed,  enroUed 
within  six  months  after  its  execution,  to  dispose  of  the  lands  of  any 
bankrupt,  tenant  in  tail,  to  any  purchaser,  for  the  benefit  of  his  cre- 
ditors, and  to  create,  by  such  disposition,  as  large  an  estate  as  the  bank- 
rupt himself  could  have  done  under  the  act.     The  statute  1  &  2  Will. 

IV.  c.  56,  is  still  in  force  in  respect  of  real  estates  of  which  a 
[  '*'194  ]  bankrupt  is  seised  in  fee ;  and,  '^indeed,  also  respecting  his  estates 

tail,(a)  until  they  are  conveyed  by  the  commissioners.  But  the 
commissioners  appear  to  be  the  proper  parties  to  convey  the  bankrupt's 
estate  tail,  under  the  statute  3  &  4  Will.  IV.  c.  74,  s.  56 ;  and  the  as- 
signees the  proper  parties  to  convey  the  bankrupt's  estates  in  fee  simple, 
under  the  1  &  2  Will.  IV.  c.  56.(6)  By  stat.  8  &  4  Will.  IV.  c.  74,  s. 
67,  assignees  are  empowered  to  recover  rents  of  the  lands  of  a  bank- 


(i 


[q)  1  &2  Will.  IV.  C.  56,8.  19. 

[r)  Sect.  22.  («)  Sect.  25. 

{t)  Sect.  26.  (tt)  Sect.  27. 

(x)  Exp,  Butler,  1  Atk.  210. 

\y)  Gibson  y.  E(ut  India  Co.,  5  Bingh.  N.  0.,  262,  in  which  case  the  doctrine  cited, 
ante,  p.  70,  from  the  case  of  Church  y.  Imperial  Oat  Co.^  was  recognized.  See  WelU  t. 
FMter,  8  M.  &  W.  161. 

(2)  3  &  4  Will.  IV.  c.  74,  s.  66, 

(a)  See  £zp.  SomervUle,  1  Mont,  k  Ayr.  408 ;  3  Deac.  k  Ch.  668. 

{b)  See  Cm.  Dig.  vol.  i.  p.  88,  4th  ed.  hy  H.  H.  White,  where  the  reader  will  find  the 
other  provisions  of  this  act  relating  to  bankrupts'  real  estates. 
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nipt,  of  which  the  commisBioner  has  power  to  make  disposition,  and  to 
enforce  covenants,  as  if  entitled  to  the  reversion,  nntil  such  disposition 
made,  or  until  it  is  ascertained  that  such  disposition  is  not  required. 
This  clause  applies  to  all  copyhold  lands ;  but  as  to  lands  of  any  other 
tenure,  to  such  only  as  the  commissioner  may  dispose  of  after  the  bank- 
rupt's death.  By  stat.  6  Geo.  lY.  c.  16,  s.  77,  all  powers  vested  in  any 
bankrupt  which  he  might  legally  execute  for  his  own  benefit  (except  the 
right  of  nomination  to  any  vacant  ecclesiastical  benefice)  may  be  exe- 
cuted by  the  assignees  for  the  benefit  of  the  creditors,  in  such  manner 
as  the  bankrupt  might  have  executed  the  same. 

Formerly  a  commission  might  have  been  superseded,  on  the  ground 
that  it  had  been  concerted  between  the  petitioning  creditor,  his  soUcitor, 
or  agent,  or  any  of  them,  and  the  bankrupt,  &c. ;  but  by  stat.  1  &  2 
Will.  lY.  c.  56,  s.  42,  no  commission  of  bankrupt  shall  be  superseded, 
nor  any  fiat  annulled,  nor  any  adjudication  reversed,  by  reason  only 
that  the  commission,  fiiat,  or  adjudication  has  been  concerted  by  and  be- 
tween the  petitioning  creditor,  his  solicitor,  or  agent,  or  any  of  them, 
and  the  bankrupt,  his  solicit<M*,  or  agent,  or  any  of  them.  This  statute 
did  not  give  validity  to  fiats  founded  on  concerted  acts  of  bankruptcy j 
and  therefore  the  execution  of  a  deed,  whereby  a  trader  assigned  all 
his  property  to  a  trustee  for  the  benefit  of  all  his  creditors,  was  holden 
not  to  be  an  act  of  bankruptcy,  sufficient  to  support  a  fiat,  founded  on 
the  petition  of  a  creditor  who  was  either  a  party  or  privy  to  such  deed.fe) 
But  by  the  7th  section  of  6  Geo.  IV.  c.  16,  one  species  of  act  of  bank- 
ruptcy, viz.  a  declaration  of  insolvency,  though  concerted  between  the 
bankrupt  and  a  creditor,  is  rendered  valid  by  express  enactment :  and 
by  the  subsequent  stat.  5  &;  6  Vict.  c.  122,  s.  8,  it  is  enacted,  that  no 
fiat  in  bankruptcy  shall  be  deemed  invalid  by  reason  of  any  act  of 
bankruptcy  of  the  person  against  whom  the  adjudication  of  bankruptcy 
thereunder  shall  be  made,  having  been  concerted  or  agreed  upon  be- 
tween the  bankrupt  and  any  creditor  or  other  person,  save  and  except 
where  any  petition  to  supersede  or  annul  a  fiat  for  any  such  cause  shall 
have  been  already  presented,  and  shall  be  now  pending. 


*IL  Of  Persons  liable  to  he  bankrupts.  [  *195  ] 

By  stat.  6  Geo.  lY.  c.  16,  s.  135,  this  act  shall  extend  to  aliens, 
denizens,  and  women,  both  to  make  them  subject  thereto,  and  to  entitle 
them  to  all  the  benefits  given  thereby. 

Any  person  being  a  trader,  and  capable  of  contracting  in  the  way  of 
trade,  may  become  a  bankrupt.  Lord  Hardwicke^  Gh.,  refused  to 
supersede  a  commission(l)  which  had  been  taken  out  against  a  clergy- 

(c)  Marshall  v.  Barkvforth^  4  B.  ft  Ad.  608  ;  1  Nev.  k  M.  279,  recognizing  Bamford  v. 
Baron,  2  T.  R.  594,  n.  pott,  p.  209. 

(1)  The  reader  should  be  reminded,  that  the  commission  is  now  abolished,  and  'the 
fiat  is  substitated  in  its  place  by  1  ft  2  Will.  IT.  c.  56,  s.  12 ;  it  is,  however,  necessarj 
to  retain  the  word  throoghont  this  chapter,  with  reference  to  the  old  law  on  this 
subject. 
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man,  who  was  proyed  to  have  been  a  trader  and  had  committed  an  act 
of  bankruptcy,  although  it  was  urged,  that  clergymen  were  prohibited 
from  trading,  bj  stat.  21  Hen.  VIII.  c.  13,  s.  5,({2)  and  that  all  con- 
tracts made  by  them  in  trade,  were,  by  that  statute,  declared  to  be 
yoid.(e)  The  Ulegality  of  the  trading  makes  no  difference,  for  a  party 
cannot  set  up  his  own  illegality  to  prevent  himself  from  bein^  made  a 
bankrupt ;(/)  and  therefore  a  smuggler  may  be  a  trader,  within  the 
bankrupt  act.(^)  In  1  Atk.  201,  Lord  Hardwicke  said,  that  a  com- 
mission of  bankruptcy  had  been  taken  out  against  a  peer,  an  Earl  of 
Suffolk,  for  trading  in  wines;  and  though  there  might  be  some  powers 
that  the  commissioners  of  bankrupts  comd  not  exercise  against  a  peer, 
yet,  notwithstanding  this,  he  might  be  liable  to  a  commission  of  bank- 
i^ptcy,  if  he  would  trade*  See  also  Highmare  v.  MoUotfj  1  Atk.  206, 
where  Lord  Hardwicke  said,  that  a  public  officer,  as  an  exciseman,  &c., 
made  himself  subject  to  the  bankrupt  law.  A  feme  coyert,  sole  trader, 
according  to  the  custom  of  London,  may  bind  herself  by  contracts  made 
for  the  support  of  her  trade,  and  consequently  a  commission  of  bank- 
ruptcy may  be  taken  out  against  her,  with  respect  to  her  separate 
effects  in  trade  ;(A)  but  a  commission  issued    against  an  infant  is 

yoid,(z)  and  not  merely  yoidable.(l) 
[  *196  ]       *By  the  second  section  of  the  statute  of  Geo.  IV.  c.  16, 

the  following  persons  shall  be  deemed  to  be  traders  liable 
to  become  bankrupt : — 

Bankers,(2)  Persons   insuring  ships  or  their 

Brokers, (3)  freight,  or  other  matters,  against 

Persons  using  the  trade   or  pro-  perils  of  the  sea, 

fession  of   a  scrivener,   receiv-  Warehousemen, 

ing    other    men's     moneys    or  Wharfingers, 

estates     into     their     trust     or  Packers, 

cu8tody,(4)  Builder8,(5) 

[d)  See  also  stat.  57  Qeo.  III.  c.  99.  («)  Ex  parte  Meymotj  1  Atk.  196. 

/)  Per  Holroyd,  J.,  in  Cobb  v.  Sytnonda^  5  B.  A  A.  516;  1  D.  ft  B.  111. 
[g)  8,  0. 

[A)  Lavie  ▼.  PhUUptf  3  Burr.  1776 ;   1  Bl.  R.  570.    See  also  Ex  partt  Franks^  7 
Bingh.  762.  (t)  Belton  T.  Hodget^  9  Blngh.  365. 

(1)  The  new  Insolvent  Act,  stat.  5  ft  6  Vict.  c.  116,  protects  from  all  process  against 
the  person,  such  persons  as  are  not  traders  within  the  meaning  of  the  bankrupt  laws,  or 
being  such^  tracers  owe  less  than  300/.,  on  taking  certain  steps  directed  bj  the  act 
This  Act  has  been  amended  by  the  stat.  7  ft  8  Vict.  c.  96.  Arrangements  between 
debtors  and  creditors  of  persons  not  being  traders  within  the  meaning  of  the  bankrupt 
laws  are  facilitated  by  the  stat.  7  ft  8  Vict.  c.  70. 

(2)  This  includes  a  person  acting  as  banker,  though  not  keeping  an  open  shop.  JSc 
parte  Wileon,  1  Atk.  218. 

(3)  This  includes  pawnbrokers,  Rawlineon  v.  Peareon^  6  B.  ft  A.  124,  and  see  IRgh- 
mare  y.  Molloy^  1  Atk.  206  ;  ship-brokers.  Pott  y.  Turner^  6  Bingh.  702 ;  4  M.  ft  P.  651 ; 
and  bill-brokers.  Ex  parte  Phippe^  2  Deac.  4^. 

(4)  An  attorney  does  not  become  a  scrivener  liable  to  be  made  a  bankrupt  under  this 
Act,  by  lending  the  money  of  clients,  and  charging  a  procuration  fee  to  the  borrowers. 
Lott  V.  MelviUe,  3  M.  ft  Gr.  40 ;  3  Scott's  N.  R.  346 ;  in  this  case  it  was  also  held,  that  a 
transaction  in  which  an  attorney  calls  in  and  receives  the  money  of  a  client,  and  retains 
the  money  in  his  possession,  paying  interest  to  that  client  upon  the  amount,  is  not  a  trad- 
ing as  a  money  scrivener. 

(5)  See  Ez parte  Neirineke^  2  Mont,  ft  Ayr.  384 ;  I  Deac.  78. 
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Carpenters, 

Shipwrights, 

Victuallers, 

Keepers  of  inns,  taverns,  hotels, 

or  coffee  houses,  (1) 
Dyers, 
Printers, 
Bleachers, 
♦Fullers, 
Callenderers, 


merchandize,  hy  way  of  bar- 
gaining, exchange,  bartering, 
commission,  consignment,  or 
otherwise,  in  gross,  or  by  retail. 
All  persons  who  either  for  them- 
selves, or  as  agents  or  factors 
for  others,  seek  their  living  by 
buying  and  selling,  or  • 
by  buying  and  letting  [  *197  ] 
for  hire,  or  by  the  work- 
manship of  goods  or  commodities. 


Cattle  or  sheep  sale8men,(2) 

All   persons  using  the    trade  of 

By  Stat.  5  &  6  Vict.  c.  122,  s.  10,  all  livery  stable-keepers,  coach- 
proprietors,  carriers,  ship-owners,  auctioneers,  apothecaries,  market- 
gardeners,  cow-keepers,  brick-makers,  alum-makers,  lime-burners,  and 
millers,  shall  be  deemed  traders,  and  subject  and  liable  as  traders  to 
this  and  to  the  other  statutes  relating  to  bankrupts. 


III.  Of  Persons  not  liahU  to  he  Bankrupts. 


Farmer,(3) 

Grazer, 

Common  Labourer, 


Member  of,  or  subscriber  to,  anv 
incorporated  commercial  or  trad- 
ing companies,  established  by  char- 
ter or  act  of  parliament. 


Workman  for  hire. 
Receiver-general  of  the  taxes. 

See  the  2nd  section  of  stat.  6  Geo.  IV.  c.  16. 


IV.  Of  the  several  Acts  of  Bankruptcy ^  p.  197,  and  of  the  Bankruptcy 
of  Joint- Stock  Companies^  p.  221,  and  of  Persons  having  Privi- 
lege of  Parliament y  p.  226. 

1.  Departing  tku  Reahn^  p.  198,  9. 

2.  Remaining  Abroad^  p.  198,  9. 

(1)  ''  The  word  hotel  is  not  used  in  the  sense  of  the  old  word  hoatet^  for  that  means 
what  is  now  termed  an  inn;  and  as  the  word  inn  precedes,  it  could  scarcely  have  been 
intended  to  designate  the  same  thing  by  both.  The  modem  word  is  introduced  from 
the  French,  and  rather  implies  a  house  to  which  people  resort  for  lodging,  than  for  the 
sort  of  entertainment  which  is  to  be  procured  only  at  an  inn."  Per  Tindal^  C.  J. ;  Smith 
y.  SeoU,  9  Bingh.  17  ;  2  M.  &  Sc.  36 ;  in  which  case  it  was  holden,  that  the  keeper  of  a 
private  lodging  house,  who  also  sought  a  profit  by  furnishing  her  guests  with  provisions, 
although  such  provisions  were  set  apart  as  the  separate  property  of  each  guest,  was 
liable  to  the  bankrupt  laws.  So  a  person,  who  kept  a  boarding  and  lodging-house, 
where  guests  were  entertained  by  the  month  or  week,  each  having  a  bed-room  to  him- 
self, but  taking  his  meals  with  the  proprietor  of  the  house,  was  holden  within  the  meaning 
of  this  clause.  Oibeon  v.  iTui^,  10  M.  &  W.  667,  recognizing  Smith  v.  Seott,  R.,  a  livery 
stable-keeper,  bought  provender,  and  sold  it  to  his  customers,  and  any  who  applied  for 
it,  as  is  done  in  all  livery-stables ;  it  was  holden,  a  sufficient  trading.  Cannon  v.  Penew, 
10  Bingh.  292 ;  3  M.  &  Sc.  761. 


(2)  See  Ex  parte  Newally  3  Deac.  333. 
(3) 


See  Carter  v.  Dean,  1  Swans.  64 ;  Ex  parte  Lavender ^  4  Deac.  k  Chit.  487 ;  2  Mont. 
k  kjT,  103. 
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3.  Dq>artinjf  from  Mi  DwdUn^^houie,  p.  198, 9. 

4.  Othervnte  ahtenting  himself j  p.  198,  200. 
6.  Beginning  to  keep  Houte,  p.  198,  201. 

6.  Suffering  hinuelf  to  be  Arrested  for  any  Debt  not  due,  p.  198,  204. 

7.  Tieldmghinuelf  to  Prison,  p,  198,  204. 

8.  Suffering  himself  to  be  Outlawed,  p.  198, 204. 

9.  Procuring  himself  to  be  Arrested,  or  his  Ooods,  ^c,  to  be  Attached,  Sequestered,  or  iaJu» 

in  Execution,  p.  198,  204. 

10.  Making  any  Fraudulent  Orant  of  his  Lasids,  ^e.,  p.  198,  206. 
[  *198  ]  *11.  Or  any  Fraudulent  Surrender  of  his  Copyhold  Lands,  p.  198,  205. 
12.   Or  any  Fraudulent  Gift  or  Tranrfer  of  his  Goods,  ^c,  p.  198, 205. 

13.  Lying  in  Prison  for  21  Days,  p.  214. 

14.  Escaping  out  of  Prison  or  Custody,  p,%\4,  6. 

15.  Filing  a  Declaration  of  Insolvency,  p.  217. 

16.  Paying  Money,  or  giving  Security  to  Persons  who  struck  the  Docket,  p.  217. 

17.  Creditor  Filing  Affidavit  of  Debt,  p.  218. 

18.  Debtor  not  attending  Summons,  or  attending  and  not  admitting  Demand,  or  depom§ 

to  a  good  D^ence,  and  not  Paying,  Securing,  or  Compounding  for  such  Demad 
within  14  Days,  p.  219. 

19.  Signing  an  Admission  of  Demand,  and  not  Paying,  Tendering,  Securing,  or  Com- 

pounding for  the  same  within  14  Days,  p.  219. 

20.  Admitting  a  part  of  Demand,  and  not  Paying  or  Tendering  or  Securing  or  Com- 

pounding for  it,  and  as  to  Residue,  not  making  Dq>osition  of  a  good  D^ena  to  H, 
or  Paying,  Securing,  or  Compounding  for  it,  p.  219. 

21.  Filing  Petition  for  Discharge  in  Insolvent  Court,  p.  220. 

22.  N^ot  Paying,  Securing,  or  Compounding  for  a  Judgment  Dtht  within  14  Days  ^"Ur 

Notice,  p.  220. 

23.  Disobeying  Order  of  a  Court  of  Equity,  or  in  Bankrtq>tcy  or  Lunacy,  for  Payment  qJ 

Money,  p.  221. 

By  Btat.  5  &  6  Vict.  c.  122,  s.  7,  no  person  BhaU  be  liable  to  become 
bankrupt,  by  reason  of  any  act  of  bankruptcy  committed  more  than 
twelve  months  prior  to  the  issuing  of  any  fiat  in  bankruptcy  agaifi&t 
him. 

By  Stat.  6  Geo.  lY.  c.  16,  s.  8,  if  any  such  trader  shall  depart  tlus 
realm,  or  being  out  of  this  realm,  shall  remain  abroad,  or  depart  from 
his  dwelling-house,  or  otherwise  absent  himself,  or  begin  to  keep  bis 
house,  or  suffer  himself  to  be  arrested  for  any  debt  not  due,  or  yield 
himself  to  prison,  or  suffer  himself  to  be  outlawed ;  or  procure  himself 
to  be  arrested,  or  his  goods,  money,  or  chattels,  to  be  attached, 
sequestered,  or  taken  in  execution ;  or  make,  or  cause  to  be  made, 
either  within  this  realm,  or  elsewhere,  any  fraudulent  srant  or  convej- 
ance  of  any  of  his  lands,  tenements,  goods,  or  chattels ;  or  make,  or 
cause  to  be  made,  any  fraudulent  surrender  of  any  of  his  copyhold 
lands,  or  tenements ;  or  make,  or  cause  to  be  made,  any  fraudulent  gift? 
delivery,  or  transfer  of  any  of  his  goods  or  chattels ;  every  such  trader 
doing,  suffering,  procuring,  executing,  permitting,  making,  or  caofling 
to  be  made,  any  of  the  acts,  deeds,  or  matters  aforesaid,  with  intend  to 
defeat  or  delay  his  creditorBy  shall  be  deemed  to  have  thereby  committed 
an  act  of  bankruptcy. 

[  *199  ]  *1.  Depart  thu  realm;  2,  or^  being  out  of  this  realm  ihaU  re- 
main abroad. 
Since  the  decision  in  Robertson  v.  lAddell^iTc)  in  which  the  constnio- 
tion  laid  down  in  Fowler  v.  Padget{t)  was  overruled,  merely  departmg 
this  realm,  although  it  is  not  proved  that  any  creditor  was  thereby  de- 

{k)  9  East,  487.  {I)  7  T.  R.  509. 
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feated  or  delayed  in  the  recovery  of  his  deot,  if  such  departure  was 
with  an  intention  so  to  defeat  or  delay  them,  will  constitute  an  act  of 
bankruptcy. 

B.  &  C.  having  been  partners  in  trade  in  London,  under  the  firm  of 
B.  &  C,  upon  a  dissolution  of  this  partnership,  agreed  that  G.  should 
from  that  time  carry  on  trade  in  London  on  his  sole  account,  and  that 
B.  should  establish  and  conduct  a  house  of  trade  in  Dublin,  under  the 
firm  of  B.  &  C.,'  in  the  profits  of  which  C.  should  equallv  participate : 
that  all  goods  ordered  by  B.  to  be  purchased  by  C.  in  England,  and 
sent  by  him  for  the  use  of  B.  &  G.  to  be  sold  in  Dublin,  should  be 
charged  by  G.  to  the  firm  at  prime  cost  only.  It  did  not  appear  that 
the  creditors  in  general  were  apprised  of  this  alteration.  B.  having 
come  over  to  London  for  the  purpose  of  making  some  arrangements  with 
his  creditors,  was  informed,  a  few  days  before  the  time  which  he  had 
fixed  for  a  meeting  with  them,  that  J.  S.  was  about  to  arrest  him  on  the 
following  day.  f,  S.  had  furnished  to  the  order  of  G.  goods  which 
had  been  sent  to  B.  &  G.  for  sale,  J.  S.  knowing,  when  he  accepted  the 
order,  that  they  were  destined  for  B.  k  G.,  and  having  credited  them  in 
his  books.  G.  sent  the  goods  to  B.  &  G.  without  charging  any  profit 
on  them.  B.,  in  consequence  of  the  intimation,  immediately  returned 
to  Dublin,  to  avoid  being  arrested.  During  the  whole  of  his  residence 
in  Dublin,  he  had  continued  to  keep  his  former  house  in  London ;  his 
name  was  on  the  door,  and  his  wife  and  familv  had  continually  resided 
in  it.  The  court  adjudged,  that  there  was  a  debt  due  from  B.  to  J.  S., 
because  the  goods  were  furnished  on  the  joint  account,  and  that  B.  had 
committed  an  act  of  bankruptcy,  by  departing  the  realm  with  an  intent 
to  delay  a  creditor,  (i») 

8.  Depart  from  his  dwelling-house. 

To  constitute  this  an  act  of  bankruptcy,  the  intention  of  the  debtor 
to  delay  his  creditor,  by  departing  from  his  dwelling-house,  is  suffi- 
cient.(n)  But  if  the  departure  be  not  with  such  intent,  it  is  not  an  act 
of  bankruptcy.  Whether  the  departing  from  the  dwelling-house  be 
accompanied  with  an  intent  to  delay  a  creditor,  is  a  question  of  fact  for 
the  jury  to  decide,  upon  all  the  circumstances.(o^  ^'  If  a  trader 
leave  his  house,  circumstances  may  show  that  it  was  '''not  for  [  "^200  ] 
the  purpose  of  absconding.  *'(jp)  In  a  case  where  there  was 
an  inchoate  intention  by  a  trader  to  delay  his  creditors,  by  not  returning 
to  his  dwelling-house  in  case  a  particular  event  happened ;  but  which 
event  not  having  happened,  the  trader  did,  in  fact,  return  to  his  dwell- 
ing-house according  to  his  usual  habit,  the  court(9]  considered  this  as  a 
departure  not  with  an  absolute,  but  only  with  an  incnoate  intent  to  delay, 
and,  consequently,  not  an  act  of  bankruptcy. 

[m)  WiUiofM  Y.  Nunriy  1  Taunt.  270. 

\n)  Hammond  y.  EtTteJu,  6  Esp.  N.  P.  C.  139;  Robertson  Y.  JAddeU,  9  East,  487. 
fo)  Aldridge  Y.  Ireland^  cited  in  WiUiomay,  Niinn^  1  Tannt.  273  j  Holroydw  WTiiUhoad, 
vampb.  530. 

(p)  Per  Lord  Mantfield,  0.  J.,  in  WortUy  v.  DemattoSf  1  Burr.  467 ;  2  Eenyon,  237,  S.  C. 
{g)  Fisher  y.  Boucher^  10  B.  k  G«  705.    See  also  iT^y,  Atsignee  of  Sherwm^  Y.  Shaw. 
8  Bingh.  320. 
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4.  Othertcise  abient  him%eJf. 

If  a  person,  who  has  not  a  constant  dwelling,  absent  himself  from  his 
usual  abode  with  design  to  defeat  or  delay  his  creditors,  he  shall  be  ad- 
judged a  bankrupt.(r)  On  the  28th  of  November,  Hall  rode  out  of 
town,  and  returned  in  the  evening,  before  which  a  bailiff  had  been  at 
his  shop  to  arrest  -him ;  the  next  morning  he  sent  for  the  bailiff,  and 
told  him  he  went  out,  in  order  to  get  the  term  of  the  plaintiff,  and  now 
the  return  of  the  writ  was  out,  if  they  would  take  out  a  new  writ  he 
would  give  bail,  which  was  done  accordingly,  and  this  was  holden  to  be 
an  act  of  bankruptcy.  («]  A.  being  greatly  indebted,  gave  orders  that 
he  should  not  be  denied  when  his  creditors  called.  Several  creditors 
called,  and  A.  saw  them,  and  upon  their  asking  for  money  he  pretended 
to  go  out  to  get  it,  and  left  his  house  under  that  pretence,  but  did  not 
return  in  the  course  of  the  evening ;  it  was  proved  that  daring  his 
absence  he  went  either  to  the  billiard  table  or  a  tavern.  Lord  Kenyo%^ 
C.  J.,  was  of  opinion  that  these  were  acts  of  bankruptcy,  as  absenting 
himself  for  the  purpose  of  delaying  his  creditor8.(^)  Where  a  trader, 
upon  being  arrested  for  a  debt  exceeding  lOOZ.,  escaped  from  the  officer, 
and  fled  into  the  house  of  another,  and  was  pursued  by  the  officer,  and 
inquired  for  at  the  house,  but  was  denied  and  the  door  kept  fast,  and 
whilst  he  remained  there  declared  that  he  did  it  for  fear  of  other  credi- 
tors :  and,  when  it  was  dark,  returned  home  to  his  own  house,  and  gare 
directions  to  deny  him  to  any  «ne  that  called,  and  continued  neanj  a 
month  in  his  bed-chamber ;  it  was  holden  that  this  constituted  one  or 
more  acts  of  bankruptcy,  under  the  words  ^'beginning  to  keep  house," 
or  ^^  otherwise  absenting  himself."(^)  A  trader  having  a  counting- 
house(a;)  (the  only  place  in  which  he  carried  on  business)  in  town,  and 
a  dwelling-house  m  the  country,  departed  from  his  counting-house,  to 
which  he  never  afterwards  returned,  taking  his  books  with  him,  and 
slept  at  his  dwelling-house  a  few  nights,  after  which  he  finally  quitted 

that  also ;  it  was  holden,  that  the  trader,  having  departed  frosi 
[  *201  ]  his  countinff-house  ^without  any  intention  of  returning,  begaii 

to  absent  himself  from  the  time  of  such  departure,  within  the 
meaning  of  this  clause,  and  thereby  committed  an  act  of  bankmptcjat 
that  time.  If  a  trader  leave  his  house  in  order  to  avoid  his  creditors,!;) 
it  will  be  an  act  of  bankruptcy,  although  no  creditor  was  thereby  de- 
layed. Where  a  trader  went  to  his  neighbour  and  told  him  that  he 
expected  to  be  arrested,  and  while  he  remained  there  was  informed  that 
a  sheriff's  officer  was  going  towards  his  house,  upon  which  he  concealed 
himself  in  the  back  room,  and  desired  his  neighbour  to  watch,  and  when 
told  that  the  officer  had  gone  past  his  house  and  had  left  the  street, 
immediately  returned  home ;  held,  that  this  was  an  act  of  bankmptcy 
within  the  foregoing  words,  although  it  appeared  that  not  only  no  cred- 

[r\  Com.  Dig.  Bankrupt,  (G.  1.) 
\i\  Maylin  v.  Eylo€^  coram  Raynumd^  G.  J.,  Str.  809. 
[t]  Bigg  v.  Spoonery  2  Bsp.  N.  P.  G.  651. 
(u)  Bayly  y.  Sehofieldf  1  M.  &  S.  338. 
(z)  Judine  v.  Da  Coaamt^  1  Bos.  k  Pul.  N.  R.  234. 

(y)  Hammond-^.  Hindu^  6  Esp.  N.  P.  G.  139,  recognized  in  RobtrUm  y.LiddeU^^^t^t 
487. 
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itor  was  delayed,  bat  that  none  conld  poseibly  be  delayed.(2)  So  where 
a  newsYonder  who  frequented  the  Bojal  Exchange  for  the  purpose  of 
collecting  intelligence  for  a  newspaper,  appointed  a  creditor  to  meet  him 
on  the  Royal  Exchange,  and  afterwards  directed  a  friend,  if  the  creditor 
inqnired  there  for  him,  to  say  he  was  not  there ;  held,(a)  that  this  was 
an  ^^  otherwise  absenting  himself."  Cribbsy  C.  J.,  expressed  an  opinion 
in  this  case  that  the  words  '^  otherwise  absenting  himself"  meant  an 
absentins  himself  from  his  creditors,  not  from  any  particular  place. 

A  trader  left  at  his  house  a  message  for  a  creditor,  who  had  in  his 
absence  called  for  a  debt,  that  he  could  spare  no  money,  and  would  not 
pay  him  that  day,  and  would  go  out  of  the  way  and  not  return  home 
till  dinner-time.  It  was  holden,  that  it  was  K>r  the  jury  to  consider 
whether  he  absented  himself  to  delay  a  creditor ;  and  this  eyidence 
warranted  their  conclusion  that  he  did  not.(5)  So  where  he  absented 
himself  from  his  house,  where  his  creditors  were,  to  ayoid  irritation  and 
harsh  language.((?)  So  where  he  went  to  London  to  procure  funds,((2) 
whereby  he  was  preyented  from  keeping  an  appointment.  The  absent- 
ing himself  must  be  either  from  his  place  of  abode  or  place  of  business, 
or  from  some  particular  creditor,(6)  or  from  some  place  to  which  he 
would  otherwise  haye  gone,(/)  but  from  fear  of  meeting  a  sheriff's 
officer,  and  being  arrested  at  the  suit  of  a  creditor. 

5.  ^^Begin  to  keep  his  hotue," 

The  obseryation  which  has  been  made  on  the  act  of  departing  the 
realm  may  be  repeated  here,  viz.,  that  the  beginning  to  Keep  house 
TTith  intent  to  delay  creditors,  will  coinstitute  an  act  of  bank- 
ruptcy, *although  it  is  not  proved  that  a  creditor  was  in  fact  [  *202  ] 
delayed.  The  intention  to  delay  creditors  must  be  found, 
in  order  to  complete  the  act  of  bankruptcy,  but  the  time  during  which 
the  debtor  has  kept  house  is  immaterial,  whether  it  be  an  hour  or  a 
daj.{g) 

The  usual  eyidence  of  this  act  is  a  denial  to  a  creditor,  who  calk 
for  money.  ^^  A  denial  by  order  of  a  trader  to  a  creditor  is  not  of 
itself  an  act  of  bankruptcy,  but  only  eyidence  of  it,  and  therefore  may 
be  explained.  If  a  man  is  sick,  or  if  a  man  liyes  three  days  in  busi- 
ness, and  the  rest  of  the  week  in  the  country,  this  explains  a  denial 
at  any  other  house  or  lodging  at  any  other  part  of  the  town,  saying, 
'  Go  to  the  shop.'  On  the  other  hand,  it  is  not  necessary,  in  order  to 
constitute  a  denial  an  act  of  bankruptcy,  that  the  bankrupt  should  haye 
giyen  orders  to  deny  any  particular  person  by  name  :  if  he  giyes  orders 
to  be  denied  to  every  body^  it  includes  creditors,  and  is  a  keeping  the 
house  within  the  meaning  of  the  statute."(A)     '^  Although  an  author- 

{z)  Chawweih  t.  JTay,  1  M.  &  S.  676.    See  Bouch  y.  Oreat  Wettem  Railway  Co.,  1  Q. 
B.  51. 

[a)  OilUngham  t.  Laing,  6  Tannt.  532. 

M  Vincent  r.  PraUr,  4  Tannt  603.  (e)  lb, 

^d)  Exp,  Lavender,  2  Mont,  k  Ayr.  11. 

[e)  Bemateoni  v.  Farebrother,  10  B.  &  G.  549, 

(/)  JRobson  Y.  RoUt,  9  Bingh.  648.  '  (y)  Agreed  in  Heylor  v.  ffall.  Palmer,  325. 

(A)  Per  Lord  Mansfield,  0.  J.,  in  Round  ▼.  Hopt  and  Byde,  Go.  B.  L.  5th  edit  p.  94. 
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ised  denial  to  a  creditor,  requiring  to  see  his  debtor,  is  the  most  nsaal 
and  familiar  evidence  of  beginning  to  keep  house  within  the  meaning 
of  the  statute,  it  is  not  the  only{%)  evidence  by  which  this  may  be 
proved.  If  a  trader  has  no  servant,  the  act  cannot  be  evinced  through 
such  medium.  In  that  case,  if  he  shuts  himself  up  in  his  house,  debar- 
ring all  access  to  it,  whereby  his  creditors  are  delayed,  an  act  of 
bankruptcy  is  established,  by  proof  of  his  having  done  so.  The  keep- 
ing house  in  the  statute,  does  not  apply  to  the  dwelling*house  only  of 
the  party ;  hence,(A;)  closing  the  door  and  shutters  of  a  bank,  although 
the  banker  was  not  domiciled  there,  is  a  *•  beginning  to  keep  bouse.* 
And,  generally,  if  a  trader  secludes  himself  in  his  house  to  avoid  the 
fair  importunity  of  his  creditors,  who  are  thus  deprived  of  the  means 
of  communicatmg  with  him,  he  begins  to  keep  house  within  the  mean- 
ing of  the  legislature,  and  commits  an  act  of  bankruptcy.'*(Q  '^  The 
denial  of  the  party  must  be  with  an  intent  to  delay  creditors ;  therefore 
being  denied,  when  sick  in  bed,  or  engaged  in  company,  will  not  be 
an  act  of  bankruptcy.*'  BulL  N.  P.  ^9,  40.  So  where  a  trader 
desired  not  to  be  disturbed  at  his  dinner,  denial  by  his  servant  to  a 
creditor  was  holden  not  an  act  of  bankruptcy,  (m) 

In  a  case  where  it  appeared  that  the  creditor,  to  whom  the  denial 
was  supposed  to  have  been  given  by  the  plaintiff's  clerk,  had  only 
demanded  payment  of  a  debt,  but  had  not  asked  to  see  the  plaintiff 

personally,  and  that  the  clerk,  supposed  to  give  the  denial, 
[  '*'203  ]  '^had  no  specific  directions  for  giving  it,  it  was  holden,  that 

such  denial  did  not  amount  to  an  act  of  bankrttptcy.(n)  A 
person  carrying  on  business  at  Warwick,  came  occasionally  to  London, 
to  make  purchases  for  his  trade,  and,  while  in  London,  was  frequently 
at  the  counting-house  of  0.,  with  whom  he  dealt,  and  where  other  per- 
sons were  in  the  habit  of  calling  upon  him:  it  was  holden,  that  desiring 
G.  to  deny  him  to  a  creditor,  whom  he  expected  to  call,  and  concealing 
himself  in  C.*s  house  when  the  creditor  called,  was  an  act  of  bankruptcy. 
Curtis  V.  WilleSy  1  Ry.  &  Moo.  58.  See  Russell  v.  BeU^  10  M.  JL 
W.  340.  In  Dickinson  v.  Foordy  Barnes,  160,  it  was  holden,  that 
keeping  house  with  an  intent  to  delay  creditors,  without  an  actual 
denial,  was  sufficient ;  but  in  Q-arret  v.  Mouhy  5  T.  R.  575,  a  different 
rule  was  laid  down,  viz.y  that  there  must  be  an  actual  denial  to  a 
creditor,  with  intent  to  delay  him ;  and  Lord  Kent/onj  C.  J.,  said,  that 
on  trials  in  cases  of  this  kind,  the  question  had  always  been  asked, 
whether  or  not  the  debtor  was  denied  to  the  creditor.  So  in  Sawkes 
V.  Saunders,  Co.  B.  L.  5th  edit.  p.  79,  it  was  holden,  that  an  order  to 
be  denied,  without  an  actual  denial,  was  not  sufficient.  (1)     There  is  no 

(t)  Per  LittUdaU^  J.,  in  FUher  v.  Boucher^  10  B.  k  G.  713. 
(k)  Cummuiff  v.  Baily^  6  Bingh.  363. 

(l)  Per  Lord  EUenborough^  C.  J.,  in  DudUff  ▼.  Vaugkan^  1  Gampb.  272.    See  B&jffy  r. 
Sehofiddy  1  M.  Jc  S.  338,  and  anU^  p.  200. 
Im)  Smith  ▼.  Currie^  3  Gampb.  349. 
\n)  Dudley  v.  Vaughan^  1  Gampb.  271.     See  Key  7.  Shaw^  8  Bingh.  320. 


(1)  S.  P.  Per  Lee^  G.  J.,  in  Jaekman  v.  NtghtingaU^  Bull.  N.  P.  40,  and  that  thezefore 
it  was  neces^arj-  to  prove  that  the  person  denied  was  a  creditor.    Lord  Camden^  C.  J., 
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authority  to  show  that  a  mere  direction  given  by  a  trader  to  his  servant, 
to  deny  him  to  his  creditors  generally,  or  to  any  particular  creditor  by 
name,  not  followed  np  by  an  actual  denial,  or  by  any  other  act  which 
18  evidence  of  an  actfial  beginning  to  keep  house,  is  an  act  of  bank- 
ruptcy. Hence,  where  a  trader  under  apprehension  of  arrest,  gave 
directions  to  his  servant  to  deny  him,  in  case  A.,  a  sheriFs  officer, 
called ;  it  was  holden,(o)  that  the  sheriff's  officer  not  having  called,  this 
of  itself  was  not  any  evidence  of  a  beginning  to  keep  house.  But  if 
the  trader  gives  a  general  order  to  be  denied,  and  is  denied  to  a  creditor, 
it  is  sufficient,(p)  although  the  object  of  the  trader  was  to  be  denied  to 
another  creditor,  and  not  to  the  person  who  called.  The  denial  must 
be  to  a  creditor  who  has  a  debt  due  to  demand  ;{q)  a  denial  to  the  holder 
of  a  security  payable  at  a  future  day,  will  not  be  sufficient,  although 
the  security  be  such  as  might  by  stat.  7  Geo.  I.  c.  81,  s.  1,  2,  have  been 
proved  under  the  commission.  But  denial  to  a  holder  of  a  bill,  on  the 
morning  of  the  day  in  which  it  becomes  due,  is  sufficient.  A.  being 
in  bad  circumstances^r)  on  the  evening  of  the  seventh  of  January,  ex- 
pressed his  fears  to  his  clerk  that  he  should  not  be  able  to  pay  a  bill 
which  would  become  payable  the  next  day,  and  desired  him 
to  come  earlier  *than  usual  the  next  morning,  and  be  in  the  (  *204  ] 
way,  and  in  case  the  holder  of  that  bill  should  inquire  for 
him,  to  deny  him.  The  holder  of  the  bill  called  the  next  morning 
before  nine  o'clock,  and  presented  the  bill  for  payment,  when  the  clerk 
said  that  his  master  was  not  at  home.  In  the  course  of  the  day,  A. 
appeared  in  public,  and  before  five  o'clock  in  the  evening,  paid  the  bill. 
The  judge  directed  the  jury  to  find  for  the  plaintiff,  conceiving  that  the 
act  of  bankruptcy  was  complete  by  the  denial  of  a  creditor  with  intent 
to  delay  him.  Several  of  the  jury  suggested,  that,  by  the  practice 
of  merchants,  the  payer  of  the  bill  has  the  whole  of  the  day  on  which  it 
becomes  due,  till  five  o'clock,  to  pay  it  in.  However,  upon  the  judge's 
repeating  to  them  his  opinion,  the  iury  found  for  the  plaintiff.  A 
motion  was  made  for  a  new  trial  on  the  ground  suggested  by  the  jury, 
and  a  question  was  raised,  whether  the  bill  holder  could  be  considered 
as  a  creditor  until  after  the  expiration  of  the  time,  which,  by  the  cus- 
tom, the  payer  had  to  discharge  it  in ;  and  it  was  contended  also,  that 
the  creditor  in  this  case,  supposing  him  to  be  one  then,  could  not  be 
said  to  have  been  delayed,  as  he  had  been  punctually  paid  in  due 
time,  and  could  not  have  protested  the  bill  till  after  five  o'clock. 
But  the  court,  approving  the  direction  of  the  judge,  refused  to  grant 
a  rule. 

6.  Suffer  himBelf  to  be  arretted  for  any  debt  not  due. 
See  Stat.  18  Eliz.  c.  7,  s.  1,  and  stat.  1  Jac.  I.  c.  15,  s.  2. 


(o)  Fithet  V.  Boucher^  10  B.  k  C.  705. 
(p)  Mucklow  V.  May^  1  Taunt.  479. 
(r)  Colketi  t.  FTttman^  2  T.  B.  69. 


(q)  Hxp.  Levif  7  Vin.  Abr.  61,  pi.  14. 


held,  that  being  denied  to  one  who  came  on  behalf  of  a  creditor  was  not  sufficient. 
Green's  B.  L.  39. 
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7.   Yield  himself  to  prison. 

B.  was  arreeted  for  282.,  and  althougli  he  had  money  sufficient  to  pay 
the  debt,  yet  chose  rather  to  go  to  prison,  in  order,  as  he  declared,  to 
force  his  creditors  to  come  to  a  composition.  Lord  TdO>oty  C,  held 
this  to  be  an  act  of  bankruptcy :  but  observed,  that  if  there  had  not 
been  an  intention  to  delay  crecQtors,  yielding  himself  to  prison  would 
not  constitute  an  act  of  bankruptcy.(«) 

8.  Suffer  himself  to  he  outlawed. 

An  outlawry  in  Ireland  does  not  make  one  a  bankrupt ;  nor  out- 
lawry here,  unless  it  be  with  intent  to  defraud  creditors.  Com.  Dig. 
Bankrupt,  C.  4. 

9.  Procure  himself  to  be  arrested^  or  his  goods^  money,  or  chatteU, 
to  be  attached,  sequestered,  or  taken  in  execution. 

See  Stat.  1  Jac.  I.  c.  15,  s.  2,  and  Olavey  v.  RayUy,  Cowp.  428. 

[  *205  ]    *10,  11, 12.    Make,  or  cause  to  be  made,  either  within  Hm 

realm  or  elsewhere,  any  fraudulent  grant  or  convey anct  of 
any  of  his  lands,  tenements,  goods,  or  chattels,  or  make  any  fraudu- 
lent surrender  of  his  copyhold  lands  or  tenements,  or  nuAe  anf 
fraudulent  gift,  delivery,  or  tranter  of  any  of  his  goods  or  ehattek,^)) 

If  a  trader,  in  contemplation  of  bankruptcy,  in  order  to  pay  eren 
a  just  and  bond  fide  creditor,  or  one  who,  by  possibility,  may  beNOomes 
creditor,  viz.,  a  surety,(f )  assigns  by  deed  all,(i«)  or  even  a  paii/2)  of 
his  effects  to  such  creditor,  the  deed  is  fraudulent,  and  consequently  an 
act  of  bankruptcy  within  the  meaning  of  this  clause,  (x^  And  the  same 
rule  holds  if  the  assignment  be  to  some  creditors,  but  in  total  ezcliisioii 
of  others.  If  all  the  creditors  do  not  concur,  the  deed  is  fraudulent 
and  an  act  of  bankruptcy.fy)  Hence  where  a  conreyance  by  deed  vas 
made  by  A.,  a  trader,(z)  ot  all  his  effects,  as  a  security  to  B.,  who  bd 
aereed  to  become  A.'s  banker,  and  to  answer  his  drafts,  for  the  purpose 
of  enabling  him  to  carry  on  his  trade,  subject  to  a  defeasance  on  his 

{ti\  Ex  parte  Barton^  7  Yin.  Abr.  tit.  Cred.  and  Bftnkr.,  61,  62,  pi.  15. 

\t)  Hastelt  T.  Simptany  Doug.  88,  n. 

(u)  Worteley  v.  DemattoSf  I  Burr.  467  ;  2  Kenjon,  218,  S,  C]  Wilton  ▼.  Day,  t  Ban. 
827. 

(z)  Ez  parU  Foord,  cited  bj  Lord  Mamfield,  in  1  Borr.  477 ;  Kettle  ▼.  Hammond,  3Gd- 
dlesez  Sittings  ftfter  H.  7  Geo.  III. ;  Bull.  N.  P.  40. 

(y)  Eckhardt  t.  FtUon,  8  T.  R.  140. 

(z)  Woreeley  y.  Detnattoe,  1  Burr.  467.  But  see  Reed  v.  WUmot,  7  Binghani}  57T,  de- 
cided on  the  authority  of  Edwardt  v.  Harben,  2  T.  R.  587 ;  and  see  also  Marimiak  f- 
Booth,  3  B.  &  Ad.  498. 

(1)  A  bill  of  exchange  is  a  chattel,  within  the  meaning  of  these  words,  the  fraudalent 
delivery  or  transfer  of  which  will  constitute  an  act  of  bankruptcy.  Cummmg  t.  BaO^^  ^ 
Bingh.  363.  See  Lord  TenUrdeiCe  comment  on  this  clause  in  Cook  t.  CMetott,  iL  t 
Malk.  525. 

(2)  The  language  of  the  old  statute  was,  conveyance  of  his  lands,  &c.,  but  in  6  Geo. 
IT.  c.  16,  the  words  are,  **  conveyance  of  any  of  his  lands,"  &c. 
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paying  snch  sums  as  B.  might  advance,  with  a  covenant  that  on  failure 
m  the  performance  of  the  conditions,  B.  should  take  posession  of  the 
effects ;  the  conveyance  was  holden  to  be  fraudulent,  and  an  act  of  bank- 
ruptcy, although  the  transaction,  as  between  the  parties,  was  fair,  and 
for  a  good  and  valuable  consideration;  1st,  on  the  ground  of  A.'s 
remaining  in  posseBsion(l)  after  the  execution  of  the  deed,  and  thereby 
obtaining  a  false  credit ;  and  2ndly,  on  the  ground  of  an  undue  pre- 
ference havinff  been  given  by  the  deed  to  B.,  contrary  to  the  spirit  of 
the  bankrupt  laws,  which  anxiously  provide  for  an  equal  distribution 
of  the  estate  of  the  bankrupt  among  all  his  creditors.(2) 
'^'So  where  a  trader,  being  in  distressed  circumstances,(a)  exe-  [  '*'206 '} 
cuted  a  deed  of  assignment  of  aU  his  estate  to  one  of  his 
creditors,  purporting  to  be  a  security  for  an  unliquidated  sum,  without 
delivering  any  kind  of  possession,  except  giving  a  letter  of  attorney  to> 
his  own  clerk,  (who  had  before  this  transaction  managed  his  affairs,)  to 
collect  debts,  &c.,  the  assignment  was  holden  fraudulent  on  the  ground 
of  undue  preference,  and  there  not  being  any  alteration  of  possession.^3), 
A  trader,  finding  his  circumstances  on  the  decline,(i)  executed  at  mid- 
night a  bill  of  ssue  of  all  his  ^oods  (with  the  exception  of  a  few  articles 
to  the  amount  of  about  lOOZ.)  to  some  favourite  creditors,  in  trust  to* 
pay  them  their  full  debts,  leaving  other  debts  to  the  amount  of  90QZ^ 
unprovided  for,  and  absconded  the  next  morning ;  the  deed  was  holden. 
fraudulent,  for  the  interest  which  was  excepted  m  the  assignment  was 
too  minute  to  make  a  difference.  Where  a  deed  of  assignment  pur- 
porting to  be  made  by  all  three  partners  of  a  firm,  and  to  convey  all 
their  personal  estate  in  trust  for  the  benefit  of  creditors,  was  executed, 
by  one  of  them  only ;  it  was  holden  that  the  deed  operated  to  convey 
theic^  share  of  the  one  who  so  executed,  and  as  an  act  of  bankruptcy 
by  him,  in  the  absence  of  anything  to  show  that  the  deed  was  delivered, 
as  an  escrow.  N.  The  other  partners  did  not  execute  until  after  the 
fiat  had  issued. 

In  order  to  render  an  assignment  of  a  trader's  effects  an  act  of  bank- 
ruptcy, it  must  be  shown  that  he  assigned  all  or  so  nearly  all  his  effects 
as  to  put  it  out  of  his  power  to  carry  on  the  trade.((2)    ]!t  is  incumbent 

(a)  WUaon  y,  Day^  2  Burr.  827. 

(6)  Con^Um  y.  Bedford^  1  Bl.  R.362,  London  Sittings  after  H.  T.  1762,  Lord  Mamfield, 
C.J. 

{e)  Bowker  y.  Burdekm,  11  M.  Ac  W.  128. 

\d)  Per  Parke^  B.,  Carr  v.  Burdu$,  1  Gr.  M.  ib  R.  447 ;  5  Tyrw.  136,  &  C ;  Chase  y; 
OobU,  2  M.  &  Gr.  930 ;  3  Scott's  N.  R.  245. 


(1)  The  circumstance  of  the  assignee  of  the  effects  not  taking  possession,  is  only  eyi- 
dence  of  fraud,  and  consequently  may  be  explained.  Per  Lord  Man^fidd,  G.  J.,  1  Burr. 
484. 

(2)  The  principle  of  all  the  cases  is,  that  if  the  conyeyance  to  a  particular  creditor 
ntcea$arily  preyents  the  property  of  the  trader  from  being  distributed  as  the  law  requires 
Id  cases  of  bankruptcy,  that  is  itself  an  act  of  bankruptcy.  Per  Le  BlanCj  J.,  in  Newton 
T.  ChantUr,  7  Eas^  146. 

(3)  It  is  obseryable  that  in  this  and  in  the  preceding  case  the  deed  was  yalid  as  be- 
tween the  parties ;  which  circumstance  was  aidyerted  to  by  Lord  Mantfieldj  in  WiUon  y. 
Bay^  where  he  said,  that  it  was  not  necessary  that  the  deed  should  be  fraudulent  as  be- 
tween the  parties ;  it  was  sufficient  if  it  was  a  fraud  on  the  creditors  generally. 
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on  the  party  who  sets  up  an  act  of  this  description,  to  show  the  general 
sitnation  of  the  property  to  have  been  snch,  that  insolTencj(«)  would 
have  been  the  effect  of  the  transfer.  Whoever  means  to  contend  that 
by  executing  a  particular  deed  the  party  had  committed  an  act  of  bank- 
ruptcy, is  bouna  to  make  that  out ;  and  when  the  deed  does  not  in  tenna 
purport  to  be  a  conveyance  of  the  whole  of  the  property,  he  who  asBerts 
that  it  is  a  deed  which  does  so  operate  is  bound  to  prove  that  it 
[  *207  ]  is  so.(/)  But  where  a  trader  "^assigned  by  deed  all  his  pro- 
perty in  trust  for  the  benefit  of  his  creditors,  it  was  holden(^) 
an  act  of  bankruptcy ;  for,  per  Parkty  B.,  **  It  is  clearly  settled,  that 
if  the  necessary  consequence  of  a  man's  act  is  to  delay  his  creditors,  he 
must  be  taken  to  intend  it.  When  a  man  assigns  all  his  property,  and 
puts  it  into  a  different  course  of  distribution  from  what  the  bankrupt 
laws  direct,  he  commits  an  act  of  bankruptcy." 

The  circumstance  of  the  trader  being  at  the  time  of  the  conveyance 
under  arrest,  at  the  suit  of  the  creditor  to  whom  the  conveyance  is 
made,  will  not  vary  the  ca8e.(A)  Where  a  trader  being  in  insolvent 
circumstances,(t)  in  consideration  of  a  loan  of  1202.  witnout  interest, 
assigned  one-third  pari  of  all  his  effects  to  the  lender,  who  was  his 
brother,  and  within  two  days  after  the  execution  of  the  deed,  the  trader 
absconded :  it  was  holden,  that  the  bill  of  sale  was  fraudulent,  on  the 
ground  of  its  beirg  made  in  contemplation  of  bankruptcy,  and  its  being 
partial  and  unjust  to  other  creditors.  So  where  a  trader,  in  insolvent 
circumstances,(A;)  having  an  act  of  bankruptcy  in  contemplation,  and 
being  threatened  with  an  attachment  for  non-payment  of  money  under 
a  decree  of  the  Court  of  Chancery,  voluntarily  by  deed  assigned  a 
lease,  part  of  his  estate,  to  three  of  his  creditors,  (one  of  whom  had  lent 
him  money,  and  the  others  had  indorsed  notes  for  him,)  as  a  security 
for  the  payment  of  these  debts,  and  then  in  trust  for  himself;  the  deed 
was  holden  an  act  of  bankruptcy ;  Ist,  As  a  fraud  upon  the  creditor 
under  the  decree,  who  might  have  claimed  the  benefit  of  the  lease,  not- 
withstanding the  assignment  was  for  a  valuable  consideration,  on  the 
authority  of  Twyne'%  case :  and  2ndly,  As  being  a  voluntary  preferenee 
contrary  to  the  seneral  policy  of  the  bankrupt  Taws.  Where  a  trad^, 
being  arrested  for  debt  by  one  creditor,(2)  executed  a  bill  of  sale  to 
another  creditor  (who  had  been  induced  to  give  a  bond  for  his  appear- 
ance at  the  return  of  the  writ)  of  all  his  effects,  for  the  purpose  of 
paying,  in  the  first  instance,  the  debts  due  to  both  the  creditors,  and 
afterwards  the  overplus,  if  any,  to  himself;  and  the  creditor,  to  whom 
the  bill  of  sale  was  executed,  took  possession  of  the  effects  the  day  after 
the  execution  of  the  deed,  on  which  day  the  trader  committed  an  act 
of  bankruptcy  by  keeping  house ;  it  was  holden,  that  the  execution  of 
the  bill  of  sale  was  an  act  of  bankruptcy.     A  trader,  being  urged  by 

U)  Wedge  v.  Newlyn,  4  B.  k  Ad.  831. 

(/)  Per  TSndalj  C.  J.,  in  Chase  v.  Goble,  2  M.  A  Gr.  930  j  3  Scott's  N.  R.  245. 

(g)  StewaH  v.  Moody,  1  Cr.  M.  A  R.  777  j  SieheH  v.  Spooner,  1  M.  &  W.  714 ;  1  Tyr.  k 
Gr.  1076.  ^ 

(AJ  Newton  v.  Chantlir,  7  East,  138.  (i)  Linton  v.  BartUt,  3  Wils.  47. 

(k)  Devon  v.  WattSy  Doug.  86. 

(l)  Butcher  v.  Easto,  Doug.  294.  See  also  Laic  v.  Skinner,  2  Bl.  R.  996,  which  is  not 
inaerted,  because  the  report  was  questioned  in  UatseU  v.  Simpson,  Doug.  91,  92,  n. 
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the  importunity  of  a  creditor,  executed  a  conveyance  of  lands  in  trust 
to  sell,  and  to  pay  such  creditor,  with  a  further  trust  to  pay  debts  to 
certain  relatives,  in  order  to  give  them  an  undue  preference  in  con- 
templation of  bankruptcy :  it  was  holden,  that  the  deed  so 
executed  was  an  act  *of  bankruptcy  :{m)  but  that  the  deed  [  '^'208  ] 
was  valid  so  far  as  related  to  the  protection  of  the  urgent 
creditor.  By  stat.  7  Geo.  IV.  c.  57,  s.  32,  "  if  any  prisoner  who  shall 
file  his  petition  for  his  discharge  under  that  act,  shall,  before  or  after 
his  imprisonment,  being  in  insolvent  circumstances,  voluntarily  assign 
any  real  or  personal  property  to  or  in  trust  for  any  creditor,  such 
assignment  shall  be  deemed  fraudulent  and  void  as  against  the  pro* 
visional  or  other  assignee."  The  word  "  voluntarily"  is  used  here  to 
denote  either  an  assignment  made  without  such  valuable  consideration 
as  is  sufficient  to  induce  a  party  acting  really  and  bond  fide  under  the 
influence  of  such  consideration,  or  an  assignment  made  in  favour  of  a 
particular  creditor  spontaneously,  and  without  any  pressure  on  his  part, 
to  obtain  it.  Hence,  where  A.,  being  distrained  on  for  rent  arrear, 
applied  to  one  creditor  to  advance  him  money,  who  refused  unless  upon 
security,  whereupon  A.  assigned  to  him  all  his  personal  estate  in  trust 
to  pay  him  and  other  creditors :  it  was  holden  not  a  voluntary  con- 
veyance within  7  Geo.  IV.  c.  67,  s.  32.  Amell  v.  Bean^  8  Bingh.  87. 
See  Wamtorigkt  v.  Clement^  4  M.  &  W.  385. 

A  trader,  knowing  himself  to  be  in  insolvent  circumstances,  (n)  and 
being  under  arrest  in  execution,  at  the  suit  of  a  creditor,  executed  a 
bill  of  sale  of  all  his  goods  to  the  creditor,  for  the  purpose  of  paying 
his  debt,  with  a  reservation  of  the  surplus  to  himself;  it  was  holden, 
that  thi^  assignment,  although  executed  under  the  compulsion  of  an 
arrest,  was  fraudulent,  and  an  act  of  bankruptcy ;  the  necessary  con- 
sequence of  the  deed  being  to  prevent  the  bankrupt  from  carrying  on 
trade,  and  thereby  operating  as  an  injury  to  the  other  creditors.  But 
a  sale  by  a  trader  of  his  whole  stock,  with  intent  to  abscond  and  carry 
off  the  purchase  money  to  a  bond  fide  purchaser  who  pays  the  fair  price 
of  it,  in  ignorance(o)  of  any  fraudulent  intention  of  the  seller,  is  not  an 
act  of  bankruptcy.  So  where  goods  were  sold  by  the  defendant  as 
agent  of  B.,  in  contemplation  of  B.'s  bankruptcy,  for  the  purpose  of 
raising  money  for  the  benefit  of  the  defendant  and  B. :  the  defendant 
was  employed  to  procure  purchasers,  the  goods  remaining  in  the  pos- 
session of  B.  till  delivered  to  the  purchaser ;  it  was  holden,(  p)  that  such 
sale  was  not  an  act  of  bankruptcy  by  B.,  upon  the  ground  that  there 
was  not  a  delivery  of  any  goods  to  the  defendant,  and  so  far  as  the 
question  turned  upon  a  fraudulent  sale,  there  was  not  any  sale  which 
was  fraudulent  on  the  part  of  the  buyers.  So  a  deed,  by  which  F.,  one 
of  two  traders  in  partnership,  conveyed  his  separate  estate  to  trustees, 
for  the  joint  creditors  of  both,  the  joint  creditors  agreeing  that  the 

Im)  Morgan  v.  ffarsemafii  3  Tannt.  241. 

n)  Newton  v.  Chantler^  7  East,  138. 

\o)  Baxter  y,  Friiehard,  1  A.  ft  E.  456  ;  3  Nev.  &  M.  638 ;  Rose  v.  Haycock^  1  A.  A  E. 
460,  n. ;  3  Kev.  k  H.  644,  n.,  S.  P. 

(p)  Harwoody.  Barllett^  6  Bingh.  N.  C.  61,  reoognizing  Baxter  r.  PritcJiard,  and  Hose 
V.  Hayeockf  ubi  sup. 
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traders  should  continue  in  possession  of  their  stock,  and  carry  on 
their  business  with  a  view  to  retrieve  themselves ;  and 
[  *209  ]  *that  upon  their  paving  4«.  6d.  in  the  pound  bj  certain  in- 
stalments, they  should  receive  a  general  release :  it  was  bol- 
den,(})  that  it  was  not  an  act  of  bankruptcy ;  and  that  it  was  properly 
left  to  the  jury  to  say,  whether  the  deed  was  executed  b<md  fide  to 
enable  the  traders  to  retrieve  themselves,  or  was  executed  by  F.  with 
intent  to  defraud  his  separate  creditors. 

It  must  be  observed,  that  it  is  not  competent  to  those  persons  who 
have  signed  the  fraudulent  deed,(r)  or  to  those  who,  without  executing, 
have  assented  to  the  deed,(«)  ana  are  privies  to  the  transaction,  to  set 
it  up  as  an  act  of  bankruptcy.  A  commission  was  sued  out  on  the  peti- 
tion of  A.  B.,  founded  on  an  act  of  bankruptcy  in  December,  and  it 
appeared,  that  in  the  preceding  October,  the  bankrupt,  by  a  deed  to 
which  A.  B.  was  a  party,  assigned  all  his  propertv :  it  was  hoIden,(<) 
that  the  assignees  (although  A.  B.  was  not  one  of  them)  could  not  av&il 
themselves  of  this  deed  as  an  act  of  bankruptcy  in  order  to  recoTer 
money  subsequently  paid  by  the  bankrupt,  inasmuch  as  the  creditors 
represented  by  the  assignees  derived  all  their  rights  under  the  com- 
mission from  the  petitioning  creditor,  who  was  a  party  to  the  deed.  But 
where  a  commission  of  bankruptcy  was  sued  out  on  a  fraudulent  deed, 
upon  the  petition  of  a  creditor  who  had  not  concurred  in  such  deed,  but 
who  was  chosen  assignee,  together  with  other  creditors  who  had  eon- 
curred  and  were  privy  to  the  fraud  ;{u)  it  was  holden,  that  it  was  not 
any  objection  to  an  action  brought  by  them  as  assignees  for  the  recoreiy 
of  part  of  the  bankrupt's  estate,  that  some  of  the  assignees  had  con- 
curred in  the  fraudulent  deed,  the  petitioning  creditor  not  having  so 
concurred.  An  assignment  by  bankers,  (then  in  failing  circumstances, 
and  who  had  stopped  payment,)  of  their  estate  and  effects  to  trustees 
for  the  benefit  of  their  creditors,  is  an  act  of  bankruptcy,(2;)  altboagh 
the  assignment  be  made  merely  for  the  purpose  of  making  an  act  of 
bankruptcy ;  the  trustees  not  being  privy  to  the  purpose  for  which  the 
deed  was  made.  The  reader  should  be  reminded  that  the  statute  1&  2 
Will.  lY.  c.  56,  s.  42,  {ante  p.  194,)  applied  to  concerted  commwioni, 
&c.,  only,  and  did  not  include,(y)  concerted  acts  of  bankruptcy.  Bat 
see  as  to  concerted  acts  of  bankruptcy,  the  stat.  5  &  6  Vict.  c.  122,  s. 
8,  (antBy  p.  194.) 

A.  having  contracted  with  a  canal  company  to  build  works  on  the 

canal(a;)  as  their  engineer,  purchased,  with  money  advanced 

[  *210  ]  by  the  *company,  timber  and  other  articles  for  that  purpose, 

which  were  aeposited  on  the  premises  of  the  company.   Being 

(q)  4hhoU  V.  Burbage,  2  Bingh.  N.  C.  144. 

(r)  Bamford  v.  Barony  2  T.  B.  594,  n.,  cited  by  Eldtm^  C,  Exp,  Ifareourtj  2  Rose,  213. 
See  also  Protter  y.  Smith,  Holt's  N.  P.  C.  442,  and  Eip.  Oane^  Mont,  k  M*Arth.  399. 

(s)  Hicks  y.  Burfittj  Winton  Lent  Ass.  1812,  per  Chambrty  J.,  4  Campb.  236,  n. ;  Bxh 
y.  Gooch,  ih,  232 ;  Oibbs,  0.  J.,  S.  P.  1  Holt's  N.  P.  0.  18, 8.  C,  This  last  was  the  ca«e 
of  a  petitioning  creditor. 

(0  Tope  V,  ffoekin,  7  B.  &  C.  101. 

{u)  Tappendm  y.  BurgtMty  4  East,  230 ;  Jaekton  y.  /rvtrt,  2  Campb.  49. 

Ix]  Simpson  y.  Sikes^  6  M.  &  S.  295. 

(y)  Marshall  y.  Barkworihy  4  B.  &  Ad.  508 ;  ante^  p.  194. 

(z)  Manton  y.  Jfoore,  7  T.  R.  67. 


BANKRUPT.  210 

considerably  indebted,  he  borrowed  of  the  company  a  farther  sum  of 
money  to  pay  his  creditors  the  full  amount  of  their  debts,  and  as  a 
security  executed  a  bill  of  sale  of  his  effects,  which  were  then  lying  on 
the  premises  of  the  company,  and  delivered  them  by  the  delivery  of  a 
copper  halfpenny.  It  was  insisted,  that  the  bill  of  sale  was  fraudulent, 
because  the  possession  remained,  to  all  appearance,  the  same  after  as 
before  the  conveyance,  and  the  bankrupt  continued  to  gain  a  false 
credit  as  the  owner  of  the  goods ;  but  the  court  held,  that  possession 
of  the  goods  having  been  delivered  to  the  company  at  the  time  of  the 
execution  of  the  bill  of  sale,  as  far  as  possession  under  these  circum- 
stances could  be  giveny  the  deed  was  not  fraudulent.  The  statute  does 
not  require  that  the  conveyance  should  be  made  in  contemplation  of 
bankruptcy ;  it  is  sufficient  if  it  be  made  voluntarily,  in  order  to  give  a 
preference  to  particular  creditors,  to  the  prejudice  of  general  credi- 
tors, (a)(1)  Formerly  the  act  of  bankruptcy  drew  the  line  of  separation 
between  that  property  which  might  be  disposed  of  by  the  bankrupt,  and 
that  which  was  vested  in  the  assignees ;  afterwards  it  was  established, 
that  if  a  trader,  in  contemplation  of  bankruptcy,  make  a  voluntary  dis- 

{>osition  of  his  property,  with  a  view  to  give  a  preference  to  a  particu- 
ar  creditor,  such  disposition  is  void.  This  doctrine  of  voluntary  pre- 
ference was  not  distinctly  laid  down  until  the  case  of  JETarman,  As- 
signee of  Fordyce  v.  Fisher^  in  1774.(6)  It  was  there  stated  in  terms 
for  the  first  time ;  and  it  may  be  considered  as  an  excrescence  on  the 
bankrupt  laws  which  is  to  be  watched,  and  not  extended,(<?)  nor  to  be 
acquiesced  in  unless  strictly  proved.  The  case^  prior  to  Harman  v. 
Fisher^  viz.  Alderson  v.  TempUj  4  Burr.  2285,  and  Martin  v.  Pew- 
tresSj  4  Burr.  2477,  were  cases  of  gross  fraud.  The  case  of  Harman 
v.  Fisher  Yf ha  this : — Fordyce,  at  five  o'clock  in  the  morning,  just  going 
to  commit  an  act  of  bankruptcy,  ordered  his  servant  to  take  a  letter 
containing  certain  bills  to  a  creditor  in  discharge  of  a  debt,  and  in  the 
letter  he  tells  the  creditor  that  he  has  the  honour  to  show  him  that  pre- 
ference which  he  conceives  is  certainly  his  due.  About  an  hour  aiter- 
wards,  Fordyce  absconded  and  went  to  France.  This  was  holden  to  be 
void.  Lord  Mansfield^  0.  J.,  observing,  that  this  was  done  '^  pursuant 
to  no  contract ;  in  performance  of  no  obligation ;  in  no  course  of  deal- 
ing ;  without  the  privity  of  the  creditor,  or  call  on  his  part  for  the 
money,  and  without  the  probability  of  the  notes  being  delivered  before 

(a)  PuUmg  v.  Tucker^  4  B.  &  A.  382,  cited  by  Paiiuon^  J.|  as  in  point  in  Boteherby  t. 
LaneofteTf  1  A.  &  E.  79. 

(6)  See  also  the  remarks  of  Lord  ChanceUor  Hardwteke^  in  Unwm  t.  Qrowmor^  Utkj 
14,  1Y39,  1  West  0.  T.  H.  648. 

(c)  See  the  opinions  of  Parke^  J.,  and  Paltesortf  J.,  in  Morgan  y.  Brundreti^  6  B.  &  Ad. 
296,  7,  to  this  effect 


(1)  Under  the  bankrupt  law  of  the  United  States  of  1800,  c.  173,  [xix.1  s.  1,  it  has 
been  determined,  that  a  colorable  sale  and  transfer  of  personal  property,  although  void 
ae  against  the  creditors  of  the  vendor,  do  not  amount  to  an  act  of  bankruptcy,  unless 
executed  by  a  fraudulent  deed  or  conveyance^  both  of  which  terms  refer  to  instruments 
under  seal.  Livermore  v.  BagUy^  3  Mass.  Rep.  487.  And  see  Bamet  v.  BiUington^  I 
Wash.  G.  C.  R.  29;  ffarriaon  y.  Sterry,  5  Cranch,  301 ;  Ogden  v.  Jackson^  1  Johns.  370 ; 
Jocko  T.  Wmnmg,  3  Mass.  325. 
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an  aot  of  bankruptcy  was  committed."    Then  followed  the  case 
[  *2H  ]  of  Miist  V.  Cooper,  Cowp.  629,  where  it  was  expressly  "^statedi 

that  the  goods  were  deliyered  in  contemplation  of  bankruptcy, 
and  in  order  to  give  the  defendant  a  preference*  But  even  there.  Lord 
Mansfield  says,  ^^  If  in  a  fair  course  of  business  a  man  pays  a  creditor 
who  comes  to  be  paid,  notwithstanding  the  debtor's  knowledge  of  his 
own  affairs,  or  his  intention  to  break,  yet,  being  a  fair  transaction  in 
the  course  of  business,  the  payment  is  go  d ;  for  the  preference  k  there 
got  consequentially,  and  not  by  design.'*  So  if  a  creditor  call  for  pay- 
ment before  the  intention  of  voluntary  preference  can  be  accomplisb- 
ed,((2)  it  is  sufficient  to  take  the  case  out  of  the  rule.  So  a  transfer  of 
property  made  under  the  apprehension  of  a  prosecution  for  forgery,  is 
valid.(e)  In  Poland  v.  CHyn,  2  D.  &  R.  311,  and  4  Binch.  22,  n., 
Abbotty  0.  J.,  told  the  jury,  that  the  object  of  the  bankrupt  law  being 
to  divide  the  whole  of  the  bankrupt's  property  equally  amongst  his 
creditors,  if  a  tradesman  found  himself  in  such  a  situation,  that  in  the 
judgment  of  any  reasonable  man  a  bankruptcy  was  inevitable,  no  vol- 
untary payment  by  him  could  be  good.  The  jury  found  for  the 
plaintiff*,  tne  assignee  of  bankrupt ;  and  the  court  refused  to  disturb 
the  verdict ;  Bayley^  J.,  observing,  that  it  is  a  rule,  that  if  a  person  be 
in  such  a  situation,  that  he  must  be  presumed  to  think  bankruptcy  prob- 
able, then  if  he  makes  a  payment  with  a  view  to  put  one  creditor  in  a 
better  situation  than  the  rest,  such  payment  cannot  be  supported.  Bat 
see  Fhoh  v.  JoneSj  4  Bing.  20,  and  Fidgeon  v.  Sharpe,  5  Taunt.  545 ; 
in  which  last  case,  Gibbsj  C.  J.,  says,  ^^by  the  common  law,  he  [a  tra- 
der! may  pay  any  one :  the  general  effect  of  the  statutes  on  the  subject 
of  bankrupts,  is,  that  all  payments  made  before  bankruptcy  are  legal 
and  valid ;  but  a  certain  class  of  cases  has  arisen,  in  which  cert^un 

{payments  hate  been  supposed  to  be  made  in  fraud  of  the  bankrupt 
aws,  and  are  therefore  fraudulent  and  void.  But  I  find  in  all  the 
cases,  from  Fordj/ce's  to  the  present,  the  fact  found,  that  the  act  was 
done  in  fraud  of  the  bankrupt  laws  ;  it  must  be  an  act,  then,  not  onlv 
that  in  effect  contravenes  the  bankrupt  laws,  but  it  must  be  done  with 
intent  to  contravene  them,  and  in  contemplation  of  bankruptcy.  The 
innocence  or  guilt  of  the  act  depends  then,  on  the  mind  of  him  who  did 
it ;  and  it  cannot  be  in  fraud  of  the  bankrupt  laws,  unless  the  actor 
meant  it  should  be  so."  And  in  the  concluding  part  of  the  same 
opinion  the  C.  J.  O-ibbs  thus  observes :  "  The  court  agree  with  Lord 
Mansfield's  doctrine  in  Fordyee's  case,  that  the  thing  must  be  intended 
in  fraud  of  the  bankrupt  laws.  The  contemplation  of  insolvency  is  one 
step,  and  affords  a  strong  presumption  towards  the  contemplation  of 

bankruptcy,  but  it  does  not  go  all  the  way." 
[  *212  ]       *It  has  been  decided,  that  if  a  trader  being  in  insolvent  cir* 

cumstances,  makes  a  voluntary  payment  to  a  creditor,  con- 

(d)  BayUy  t.  BaUard,  1  Gampb.  416.  Bat  see  Cooh  ▼.  Rogtrt^  7  Bingh.  446,  waApoA, 
p.  213. 

(e)  De  Toitet  v.  Carroll,  1  Stark.  N.  P.  0.  88;  Lord  EUmborough,  C.  J.,  B.  R.  M.  T.  56 
Geo.  III.,  S,  (7.,  on  motion  for  N.  T.;  Atkim  y.  Seaward^WmUm  Lent  Ass.  1819,*  R^ 
royd,  J.,  S.  P.  See  also  Reed  and  othert  y.  Ayton,  1  Holt,  N.  P.  C.  503,  and  Arboun  T. 
Hanhury^  1  Holt,  N.  P.  0.  675,  S.  P. 
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templating  at  the  time  either  the  taking  the  benefit  of  the  insolvent 
act,  or  his  being  made  a  bankrupt ;  if  he  afterwards  petitions  for  re- 
lief nnder  the  insolvent  act,  the  assignees  under  his  insolvency,  or  if 
he  afterwards  becomes  bankrupt,  the  assignees  in  bankruptcy  may  re- 
cover back  the  money  so  paid.(/) 

B.  a  bookseller,(^)  in  September,  1807,  applied  to  the  defendant,  a 
pawnbroker,  to  discount  three  bills  for  him,  which  he  had  drawn  upon 
G.  k  D.     The  defendant  gave  him  cash  for  them,  but  soon  after  be- 
coming suspicious  of  B.'s  credit,  he  asked  him,  whether  they  were  not 
accommodation  bills :  B.  answered  that  they  were.     The  defendant 
then  required  some  security  to  be  put  into  his  hands,  in  case  the  bills 
should  not  be  paid  when  they  became  due.     In  consequence  of  this 
application,  B.  at  different  times,  between  November  and  February, 
deposited  with  the  defendajit  various  parcels  of  books  to  the  value  of 
about  3002.  for  the  purpose  of  bein^  sold  for  his  benefit,  if  the  bills 
should  not  be  duly  honoured  by  the  acceptors.     These  books  were 
chiefly  brought  by  B.  in  a  hackney-coach  in  the  evening.    It  likewise 
appeared  that  he  had  compounded  with  his  creditors  two  or  three  years 
before,  which  circumstance  must  have  been  known  to  the  defendant 
who  had  lent  him  money  to  pay  the  stipulated  composition.    B.  com- 
mitted an  act  of  bankruptcy  m  the  beginning  of  March,  and  the  com- 
mission was  sued  out  against  him  on  the  17th  of  that  month ;  the  bills 
then  remaining  in  the  defendant's  hands  unsatisfied.     It  was  contended, 
on  the  part  of  the  plaintiffs,  that  the  defendant  had  unduly  obtained 
possession  of  the  books  by  a  voluntary  preference.     Lord  JEllenhorough 
"  How  is  this  a  case  of  voluntary  preference  ?     The  bankrupt  parted 
with  the  books  upon  the  defendant's  importunity.     The  bills  were  not 
due,  but  the  bankrupt  was  liable  upon  them,  and  the  defendant  had  a 
right  to  ask  for  further  security.     The  defendant  had  not  a  right  of 
action  when  the  books  were  deposited  with  him ;  but  the  bills  consti- 
tuted a  good  petitioning  creditor's  *  debt,  and  might  have  afforded  him 
the  means  of  compulsion.     Strictly,  only  the  acts  of  a  trader  subse- 
quent to  his  bankruptcy,  are  void.      Precedent  acts  supposed  to  be  in 
contemplation  of  bankruptcy  have  likewise  been  invaliaated ;  but  this 
is  an  excrescence  upon  the  bankrupt  laws.     The  cases  upon  the  subject 
have  gone  far  and  tar  enough,  and  I  am  not  disposed  to  give  them  any 
extension.     If  the  debt  had  been  due  here,  the  preference  certainly 
would  not  have  been  fraudulent^    It  wants  voluntarine^ij  in  which  th^ 
fraud  consists.     The  consideration  upon  which  a  payment  made  to  an 
importunate  creditor  of  a  debt  actually  due  has  been  allowed  to  be 
valid,  has  not  been  that  he  might  resort  to  a  suit  to  enforce 
payment,  '^'but  that  his  demand  repels  the  presumption  that   [  *218  3 
the  bankrupt  upon  the  eve  of  bankruptcy  made  a  distinction 
amonff  his  creditors,  and  spontaneously  favoured  one  of  them  to  the 
prejuaice  of  the  rest.     A  demand  of  further  security  for  a  debt  not  yet 
due  has  the  same  effect ;  and  in  neither  case  is  there  any  fraud  upon 
the  bankrupt  laws,  on  which  ground  alone  transactions  previous  to 


! 


/)  Ogdm  T.  SUmt^  11  M.  ft  W.  494. 

g)  Cfrotby  T.  Orouehf  2  Campb.  166 ;  11  East,  256. 
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bankruptcy  can  be  set  aside."    Plaintifls  nonsuited.    On  a  motion  to 
set  aside  the  nonsuit,  the  court  were  of  opinion,  that  the  delivery  of  the 

foods  did  not  constitute  an  act  of  voluntary  preference,  so  as  to  ren- 
er  it  fraudulent  and  void ;  that  in  order  to  constitute  such  voluntaiy 
preference,  two  things  must  concur :  first,  that  the  delivery  should  be 
voluntary  on  the  part  of  the  bankrupt ;  and,  secondly,  that  at  the  time 
of  such  delivery,  there  should  be  a  contemplation  of  bankruptcy.    In 
the  present  case,  the  proposition  for  givine  further  security  came  from 
the  creditor,  and  not  from  the  bankrupt.     Martshom  v.  Slodden^  2  Boe. 
k  Pul.  582,  was  cited  as  in  point ;  see  also  Smith  v.  Payne^  6  T.  R 
152.     So  where  money  was  advanced  by  A.  to  B.  for  the  purpose  of 
enabling   B.   to  execute  an  order  for  the   E.  I.  Company  upon  an 
agreement  that  A.    should  receive  the   money  for  the   order,  and 
repay  himself,  and  A.  did  so  receive  it;  this  was  holden,(A)  not  a 
fraudulent  preference;   although  A.  knew  at  the  time  of  the  loan 
that  B.  was  insolvent.     But  in  a  mixed  case,  in  which  the  debtor  had 
an  object  in  favouring  the  particular  creditor,  but  in  which  the  creditor 
also,  before  he  knew  of  such  a  disposition  on  the  part  of  the  debtor, 
had  urged  and  importuned  him  for  payment ;  and  payment  was  accord- 
ingly made ;  the  ,  udge  left  it  to  the  jury  whether  the  payment  vere 
made  in  contemplation  of  bankruptcy,  and  under  fear  of  compnlsion, 
or  voluntarily :  and  the  jury  having  found  that  it  was  made  volon- 
tarily  and  with  a  view  to  favour  the  particular  creditor,  the  court(t) 
refused  to  disturb    the    verdict.      ^^  The  proper  definitionfi)  of  a 
fraudulent  preference  is  a  voluntary  preference  moving  from  tne  bank- 
rupt in  favour  of  a  particular  creditor  and  in  contemplation  of  bank- 
ruptcy."  A  creditor  obtains  a  preference  in  contemplation  of  an  intend- 
ed deed  of  composition,  which  would  be  fraudulent  against  the  credi- 
tors under  that  aeed ;  the  composition  going  off,  the  creditor  may  hold 
his  securities  against  a  commission  of  bankruptcy  subsequently  issaed, 
and  not  contemplated  at  the  time  of  the  preference.     Wheelwright  v. 
Jacksony  5  Taunt.  109.     It  will  be  remarked,  that  this  statute,  for  the 
first  time,  makes  a  fraudulent  surrender  of  copyhold,  and  also  a  frando- 
lent  gift,  delivery,  or  transfer  of  goods  or  chattels,  an  act  of 
[  *214  ]  bankruptcy,  although  such  gift,  Ac.  be  not  by  *deed.    Under 
Stat.  1  Jac.  I.  c.  15,  s.  2,  a  fraudulent  surrender  of  copyhold 
was  not  an  act  of  bankruptcy,  not  being  such  a  conveyance  as  would 
defeat  or  delay  creditors,  not  being  liable  either  to  a  fieri  facias  or 
elegit.    Exp.  Cockehott^  8  Bro.  Ch.  0.  602.(1)     But  now  by  stat  1 4 


(A)  Bunt  y.  Mortimer ,  10  B.  ft  G.  44. 

it)  Cook  T.  Robert y  7  Bingh.  438. 
k)  Per  Parktj  J.,  Morgan  T.  BrundreU,  2  Nev.  ft  Man.  287 ;  ft  B.  ft  Ad.  289,  8.  C.  A 
party  who  seeks  to  avoid  a  pajment  or  transfer  of  goods,  on  the  ground  that  it  was  toI- 
nntarily  made  by  a  trader  in  contemplation  of  bankmptcy,  mnst  show,  not  merdj  tbtt 
the  trader  was  insolvent,  or  knew  that  he  was  insolvent  when  it  was  made,  bat  alio  thftt 
he  then  contemplated  bankruptcy.  Atkmton  y.  BrmdaUy  2  Bingh.  N.  C.  225.  See  alM 
2  Bingh.  N.  0.  444. 

(1)  Under  the  bankrupt  act  of  the  United  States  of  1800,  c.  173,  [xix.]  it  wwheW, 
that  a  deed  of  lands  in  Maryland,  which  would  have  been  considered  as  a  fraaduleot 
conveyance  under  the  Ist  section  of  the  statute,  had  it  been  made  after  it  went  into  op^ 
ration  on  the  2d  of  June,  but  which  was  iignedy  seaUd,  and  dtiioertd  on  the  SOtfa  of  )!•/> 
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2  Vict.  c.  110,  8.  11,  for  giving  judgment  creditors  more  effectual  reme- 
dies against  the  real  and  personal  estate  of  their  debtors,  the  sheriff  is 
empowered  to  deliver  execution  of  all  lands,  &c.,  including  lands  and 
hereditaments  of  copyhold,  or  customary  tenure,  either  oi  the  debtor 
or  of  any  person  who  holds  in  trust  for  tne  debtor. 

By  Stat.  6  Geo.  IV.  c.  16,  s.  4,  where  any  such  trader  shall,  after 
this  act  shall  have  come  into  effect,  execute  any  conveyance  or  assign- 
ment, by  deed,  to  a  trustee  or  trustees,  of  all  his  estate  and  effects  for 
the  benefit  of  all  the  creditors  of  such  trader,  the  execution  of  such 
deed  shall  not  be  deemed  an  act  of  bankruptcy,  unless  a  commission 
issue  against  such  trader  within  six  calendar  months  from  the  execution 
thereof  by  such  trader.  Provided  that  such  deed  shall  be  executed  by 
every  such  trustee  within  fifteen  days  after  the  execution  thereof  by  the 
said  trader,  and  that  the  execution  by  such  trader  and  by  every  such 
trustee  be  attested  by  an  attorney  or  solicitor ;  and  that  notice  be 
given  vrithin  two  months  after  the  execution  thereof  by  such  trader,  in 
case  such  trader  reside  in  London  or  within  forty  miles  thereof,  in  the 
London  O^azette,  and  also  in  two  London  daily  newspapers ;  and  in  case 
such  trader  does  not  reside  within  forty  miles  of  London,  then  in  the 
London  Q-azettey  and  also  in  one  London  daily  newspaper,  and  one 
provincial  newspaper  published  near  to  such  trader's  residence ;  and 
such  notice  shall  contain  the  date  and  execution  of  such  deed,  and  the 
name  and  place  of  abode  of  every  such  trustee,  and  of  such  attorney  or 
solicitor. 

The  reader  should  be  reminded  that  all  the  preceding  acts  of  bank- 
ruptcy must  be  done  with  intent  to  defeat  or  delay  creditors,  (see  stat. 
6  Geo.  IV.  c.  16,  s.  8,  ante,  p.  198,)  for  the  intent  is  the  ingredient 
which  the  acts  of  parliament  require  to  make  a  man  a  bankrupt.  Per 
Lord  Hardwicke,  C,  in  JErp.  Hallj  1  Atk.  201. 

13.  Lie  in  prison  for  twenty-one  days.     14.  Or  having  been  arrested j 

escape  out  of  custody. 

By  Stat.  6  Geo.  IV.  c.  16,  s.  5,  if  any  such  trader,  having  been 
arrested,  or  committed  to  prison  for  debt,  or  on  any  attachment  for 
non-payment  of  money,  shall,  upon  such,  or  any  other  arrest  or  com- 
mitment for  debt  or  non-payment  of  money,  or  upon  any  detention  for 
debt  lie  in  prison  for  twenty-one  days,  or  having  been  arrested,  or  com- 
mitted to  prison  for  any  otner  cause,  shall  lie  in  prison  for  twenty-one 
days  after  any  detainer  for  debt  lodged  against  him,  and  not  discharg- 
ed, or  having  been  arrested,  &;c.,  shall  escape  out  of  prison  or  custody, 
every  such  trader  shall  be  deemed  to  have  thereby  committed  an  act 
of  bankruptcy,  from  the  time  of  such  arrest,  commitment, 
*or  detention,  provided  that  if  any  such  trader  shall  be  in  [  *215  ] 
prison  at  the  time  of  the  commencement  of  this  act,  he  shall 


ftnd  acknowledged  on  the  14th  of  June,  was  to  be  considered  as  made  on  the  30th  of  May; 
And  its  acknowledgment  on  the  14th  of  June,  would  not  cause  it  to  be  considered  as 
within  the  statute.  Wood  v.  Owing,  1  Granch,  239.  And  see  M^Menonry  y.  RoeetvtU^  3 
Johns.  Ch.  446  ]  MMenonrg  y.  Stevent,  3  Id.  71. 
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not  be  deemed  to  have  oommitted  an  act  of  bankruptcy,  by  lying  in 
prison,  until  he  shall  have  lain  in  prison  for  the  period  of  two  months. 
13.  The  day  on  which  the  arrest  is  made  is  to  be  inclnded  in  the 
reckoning  ;(Z)(1)  and  the  period,  which  under  stat.  21  Jac.  I.  c.  19,  s.  % 
was  two  lunar  months,  is  now  twenty-one  days.  But,  if  there  is  not  a 
continuing  imprisonment  from  the  time  of  the  arrest,  then  the  intention 
of  the  legislature  appears  to  have  been  that  the  time  should  run  only 
from  the  time  of  the  party's  going  to  prison,  and  not  from  the  arrest 
Hence  where  a  trader  was  arrested  for  debt  on  the  4th  of  Noyember,(9it) 
but  allowed  to  go  at  large  until  the  8th,  when  he  returned  into  costodj, 
and  being  afterwards  moved  into  the  King's  Bench  prison,  lay  there  up- 
wards of  two  months,  it  was  holden,  that  the  act  of  bankruptcy  whid 
he  thus  committed,  had  reference  only  to  the  8th,  when  he  returned 
into  custody,  and  not  to  the  4th,  when  the  original  arrest  took  place. 
So  where  a  trader,  being  arrested,  put  in  bail,(n)  and  afterwards  sat- 
rendered  in  discharge  of  his  bail,  and  continued  above  two  months  in 
prison,  it  was  holden,  that  he  was  a  bankrupt  only  from  the  time  of  sur- 
render, not  from  the  time  of  his  arrest.  But  where  sham  bail  was  pnt 
in  before  a  judge(o)  as  a  means  to  get  the  trader  turned  over  to  the 
prison  of  the  court,  and  he  was  accordingly  surrendered  and  sent  there, 
It  was  holden,  that  the  imprisonment  was  to  be  computed  from  the 
arrest ;  there  bein^  an  unbroken  imprisonment  from  the  time  of  the 
arrest,  and  the  baihug  being  considerea  as  a  mere  form  to  turn  the  bank- 
rupt over  from  one  custody  to  another.  A  trader  was  surrendered  in 
discharge  of  his  bail  on  the  1st  of  June,  1818,  between  six  and  eight 
o'clock  m  the  evening.  On  the  same  day,  between  one  and  two  o'clock 
in  the  afternoon,  a  writ  of  fieri  facias  was  delivered  to  the  defendants, 
who,  by  their  officer,  entered  into  the  premises  of  the  bankrupt  and 
seized  the  goods;  the  bankrupt  lay  in  prison  more  than  two  months 
afterwards.  It  was  insisted,  on  the  part  of  the  plaintiffs,  that  the  act  of 
bankruptcy  having  been  committed  on  the  same  day  that  the  goods 

were  taken  in  execution,  the  plaintiffs  must  in  law  be  con- 
[  *216  ]  sidered  as  having  the  property  of  the  *ffoods  vested  in  them 

during  the  whole  of  the  day,  because  there  could  not  be  ft 
fraction  of  a  day.  But  Abbotty  G.  J.,  thought  there  might,  and  non- 
suited the  plaintiffs ;  and  the  court  afterwards,  on  motion  to  set  aside 
the  nonsuit,  concurred,(  j?)  in  opinion  with  the  chief  justice.    And  in 

[/)  GlatunffUm  v.  RatoUiu^  3  East,  407. 

\m)  Barnard  v.  Palmer^  1  Oampb.  509.  (n)  Tribe  v.  WMer,  Willes,  464. 

\o)  Rose  y.  Oreen^  1  Burr.  437,  stated  more  tollj poet,  p.  216. 

Ip)  Tkomat  and  another ,  Aeeigneet  of  Haulbrookej  v.  Detan^ee  and  anothefj  S  B.  &  ^ 
586.  See  also  Sadler  v.  Leigh,  4  Gampb.  197,  where  Lord  EUmborough,  G.  J.,  held,  tbat 
when  the  execution  and  act  of  bankruptcj  (a  denial  to  a  creditor)  were  on  the  samedi/i 
it  was  open  to  inquire  which  bad  the  priority  ,*  and  in  Saundereon  y,  Chregg,  3  Stark.  7^< 
8.  P.  per  Abbott,  G.  J.    See  Leeter  v.  Garland,  16  Yes.  Jan.  248,  Sir  W.  QraM,  H.  B. 

(1)  In  TtUev)  y.  Inhabitanie  of  Wonford,  9  B.  &  G.  144,  Lord  Tenierden,  G.  J.,8aid,tli»i 
one  rule  for  deciding  whether  a  particular  day  should  be  considered  as  eicluded  or 
included  was,  that  when  a  computation  is  to  be  made  from  an  act  to  be  done  by  the  ptf^t 
the  day  of  doing  the  act  shall  be  included,  but  not  otherwise.    See  WM  y.  jPocrtiv"^' 

3  M.  A  W.  473 ;  Young  T.  ffiggon,  6  Id.  49 ;  and  see  WUliame  y.  Burgees,  12  A.  *  B.  63»i 

4  P.  ft  D.  443. 
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Godson  Y.  Sanctuary^  4  A.  &;  E.  255,  the  eonrt  took  into  account  the 
fraction  of  a  day,  in  computing  the  two  months  specified  in  the  Slst 
section.     The  trading(g|)  must  be  before  the  imprisonment. 

Although  the  trader  is,  durmg  the  twentv-one  days,  in  a  progressire 
course  of  committing  an  act  of  bankruptcy,(r)  yet  the  act  of  bankruptcy 
is  not  complete  untfl  the  expiration  of  the  twenty-one  days,  and  conse- 
quently a  commission  cannot  regularly  issue  until  that  time ;  for  in 
order  to  obtain  it,  there  must  be  an  affidavit  that  the  party  has  com* 
mitted  an  act  of  bankruptcy.  The  property  of  the  bankrupt  vests  in 
the  assignees  by  relation  either  from  the  time  of  the  arre8t(9)  or  the 
going  to  prison,  as  the  case  may  be.  A  sheriff's  officer  having  arrested 
a  defendant  (who  was  dangerously  ill)  on  mesne  process  in  his  own  house, 
left  him  there  in  the  custody  of  a  follower,  not  named  in  the  warrant, 
until  he  was  recovered ;  it  was  holden,^^)  that  this  was  such  a  legal  cus- 
tody, that  if  the  imprisonment,  of  whicn  this  was  a  part,  were  continued 
for  two  months,  (now  twenty-one  days,)  it  would  constitute  an  act  of 
bankruptcy.  A  penalty  due  to  the  crown  for  smuggling  is  a  debt  within 
this  statute.(u)(l) 

14.  Or  having  been  arrested,  shall  escape  out  of  custody, 

A.  having  been  arrested  for  debt  in  Kent,  on  the  Slst  of  March,(2:) 
was,  on  the  6th  of  May  following,  brought  up  by  a  habeas  corpus,  in 
order  to  be  turned  over :  on  the  road  to  the  judges'  chambers,  A.  was 
permitted  to  call  at  a  house  in  the  city  of  London,  and  was  carried 
thence  to  a  judge's  chamber  to  be  bailed,  and  accordingly  was  bailed, 
but  instantly  there  surrendered  by  his  bail  in  discharge  of  themselves, 
and  thereupon  committed  to  the  King's  Bench  prison,  where  he  lay 
above  two  months.  It  was  adjudged,  that  this  passing  through  another 
countj^,  by  the  permission  of  the  sheriff,  was  not  an  escape  within  the 
meanmg  of  this  act. 

*15.  Filing  a  declaration  of  insolvency,  [  *217  3 

By  Stat.  5  &  6  Vict.  c.  122,  s.  22,(y)  if  any  such  trader  shall  file  in 
the  office  of  the  Lord  Chancellor's  secretary  of  bankrupts,  a  declara- 

(q)  Exp.  Lynch,  Mont.  463. 
\r)  Gordon  y.  WUkimon,  8  T.  B.  607. 

j«)  King  y.  LtUh,  2  T.  R.  141.  See  Moaer  y.  Newman,  6  Bingh.  656 ;  Higgins  y.  WAdam, 
3  Y.  &  J.  1. 

{t)  Stevens  y.  Jaekton,  4  Gampb.  164;  6  Taunt.  106. 

(u)  Cobb  y.  Symonda,  6  B.  A  A.  516;  1  D.  ^  R.  111. 

(z)  Roee  y.  Ch-etn,  1  Burr.  437. 

(y)  This  section  yirtually  repeals  the  6  Geo.  IV.  c.  1 6,  8.  6. 

(1)  The  bankrnpt  act  of  1800,  c.  173,  [ziz.]  s.  1,  makes  it  an  act  of  bankruptcy  if  the 
party  "  being  arrested  for  debt,  or  having  surrendered  him  or  herself  in  discharge  of 
bail,  shall  remain  in  prison  two  months,  or  more,  or  escape  therefrom,"  &c.  Where  a 
man  was  committed  to  prison  on  inesne  processy  and  remained  in  prison  sixty  days,  and 
was  in  the  meanwhile  fixed  as  bail,  after  that  time  was  declared  a  bankrupt,  and  ob- 
tained a  discharge,  it  was  held  that  the  act  of  bankruptcy  was  not  consummate  until  the 
last  of  the  sixty  days,  and  that  he  was  discharged  from  the  recognizance,  which  was  a 
debt  provable  under  the  commission.    Rathbone  y.  Blackford,  1  Gaines'  Rep.  5S8. 
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tion  in  writing  (in  the  fonn  of  schedule  (D.)^  hereunto  annexed),  signed 
by  sach  trader,  and  attested  by  an  attorney  or  solicitor  that  he  is  un- 
able to  meet  his  engagements,  oyer  j  such  trader  shall  be  deemed  thereby 
to  haye  committed  an  act  of  bankruptcy  at  the  time  of  filing  sach  de- 
claration, proyided  a  fiat  in  bankruptcy  shall  issue  against  such  trader 
within  two  months  from  the  filing  of  such  declaration,  and  a  copy  of 
such  declaration,  purporting  to  be  certified  by  the  said  secretary  or  his 
clerk  as  a  true  copy,  shall  be  receiyed  as  eyidence  of  such  declaration 
haying  been  filed.     And  now,  by  stat.  7  &  8  Vict.  c.  96,  s.  41,  the 
Lord  Chancellor  shall  haye  power;  upon  petition  made  to  him  in  writ 
ing  by  any  trader  who  shall  haye  filed  a  declaration  of  insolyency  in 
manner  and  form  prescribed  by  the  statute  in  that  case  made  and  pro- 
yided relating  to  bankrupts,  and  upon  payment  of  the  like  sum  as  is 
payable  upon  the  granting  a  fiat  upon  the  petition  of  a  creditor,  to  be 
carried  to  and  applicable  to  the  purposes  of  the  account  in  the  Bank  of 
England,  intituled  ^'The  Secretary  of  Bankrupts  Account;"  to  iBsnea 
fiat  in  bankruptcy  against  such  trader,  and  to  authorize  the  prosecntion 
thereof  in  the  court  of  bankruptcy  in  London,  or  in  any  district  court 
of  bankruptcy ;  and  that  it  shall  be  lawful  for  such  court  so  authorized 
as  aforesaid,  upon  the  application  of  such  trader,  and  upon  proof  of  the 
trading  and  of  the  filing  of  such  declaration,  or  upon  the  application  of 
any  creditor  or  creditors  of  such  trader  to  such  amount  as  by  the  said 
statute  required  for  a  petitioning  creditor's  debt,  and  upon  proof  of  the 
matters  requisite  to  support  a  fiat  issued  upon  the  petition  of  a  creditor, 
to  make  the  adjudication  of  bankruptcy  under  such  fiat ;  and  all  fur- 
ther proceedings  under  such  fiat  shall  be  thenceforth  prosecuted  and 
carried  up  in  like  manner  as  if  such  fiat  had  been  issued  and  adjudi- 
cated upon  on  the  petition  of  a  creditor  of  the  bankrupt. 

16.  Paying  money  or  giving  security  to  the  persons  who  struck  the  docket, 

By  Stat.  6  Geo.  lY.  c.  16,  s.  8,  if  any  such  trader  shall,  after  docket 
struck,  pay  to  the  person  or  persons  who  struck  the  same,  or  any  of 
them,  money,  or  giye  or  deliyer  to  any  such  person  any  satisfaction  or 
security  for  his  debt,  or  any  part  thereof,  whereby  such  person  may  re- 
ceiye  more  in  the  pound  than  other  creditors,  such  payment,  gift,  de- 
liyery,  satisfaction  or  security,  shall  be  an  act  of  bankruptcy ;  and  if 
any  commission  shall  haye  issued  upon  the  docket  so  struck,  the  Lord 
Chancellor  may  either  declare  such  commission  to  be  yalid,  and  direct 
the  same  to  be  proceeded  in,  or  may  order  it  to  be  super- 
[  *218  ]  seded ;  and  a  new  commission  may  issue,  and  *such  commis- 
sion may  be  supported,  either  by  proof  of  such  last-mentioned 
or  any  other  act  of  bankruptcy :  and  eyery  person  so  receiving  such 
money,  gift,  deliyery,  satisfaction,  or  security  as  aforesaid,  shall  forfeit 
his  whole  debt,  and  also  repay  or  deliyer  up  such  money,  &c.,  or  the 
full  value  thereof,  to  such  persons  as  the  commissioners  shall  appoint, 
for  the  benefit  of  the  creditors.     See  Hx  parte  Paxton^  15  Ves.  463. 

The  word  '^  creditors,"  here  means  the  creditors  entitled  to  receive 
dividends  under  the  bankruptcy  in  the  ordinary  way,  and  the  property 
to  the  payment,  gift,  or  delivery  of  which  the  section  is  meant  to 
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relate,  is  property  which  forms  the  subject  of  distribution  under  the 
particular  &Bkt,(z) 

17.  Creditor  filing  affidavit  of  debt. 

In  place  of  the  enactments  in  s.  8,  of  stat.  1  &  2  Vict.  c.  110,  by 
which  a  trader  who  neglected  to  pay,  secure,  or  compound  for  a  debt 
within  twenty-one  days  after  afSdayit  of  debt  filed,  was  to  be  deemed 
to  have  committed  an  act  of  bankruptcy ;  the  stat.  5  &  6  Vict.  c.  122, 
s.  ll,(a)  enacts,  that  if  any  creditor  of  any  trader  within  the  meaning 
of  this  or  any  other  statute  relating  to  bankrupts  now  or  hereafter  to 
be  in  force,  shall  file  an  affidavit  in  the  court  authorized  as  hereinafter 
provided  to  act  in  the  prosecution  of  fiats  in  bankruptcy  in  the  district 
(to  be  described  as  hereinafter  mentioned)  in  which  such  debtor  shall 
reside,  or  in  the  court  of  bankruptcy,  if  such  debtor  shall  not  reside  in 
any  such  district,  in  the  form  specified  in  schedule  hereunto  annexed  (A.) 
No.  1,  of  the  truth  of  his  debt,  and  of  the  debtor  as  he  verily  believes  being 
such  trader  as  aforesaid,  and  of  the  delivery  to  such  trader  personally  of  an 
account  in  writing  of  the  particulars  of  his  demand,  with  a  notice  there- 
under requiring  immediate  payment  thereof  in  the  form  specified  in  the 
schedtile  ?A.)  No.  2,  it  shaU  be  lawful  for  the  court  in  which  such  affi- 
davit shall  be  filed,  as  the  case  may  be,  to  issue  a  summons  in  writing 
in  the  form  specified  in  the  schedule  (A.)  No.  8,  calling  upon  such 
trader  to  appear  before  such  court,  and  stating  in  such  summons  the 
purpose  for  which  such  trader  is  called  upon  by  such  summons  to  appear 
as  hereinafter  provided.  By  section  12,  upon  the  appearance  of  any 
such  trader  so  summoned,  the  court  shall  require  the  trader  to  state 
whether  or  not  he  admits  the  demand  of  such  creditor  so  sworn  to,  or 
any  or  what  part  thereof,  and  if  the  trader  admits  the  demand  or  any 
part  of  it,  to  reduce  such  admission  into  writing,  in  a  form  prescribed 
by  the  act ;  which  admission  the  trader  is  required  to  sign,  and  the 
same  is  then  to  be  filed  in  the  court ;  and  the  court  shall  allow  the  trader 
upon  his  appearance,  to  make  a  deposition  on  oath  in  writing  under  his 
hand,  to  be  filed  in  the  court,  in  the  form  prescribed,  that  he  verily  be- 
lieves he  has  a  good  defence  to  the  said  demand,  or  to  some  and  what 
part  thereof. 

*18.  Debtor  not  attending  ^ummonsy  or  attending  and  not   [  *219  ] 
admitting  demand^  or  deposing  to  a  good  defence^  and  not 
paging,  securing^  or  compounding  for  such  demand  within  fourteen 
days. 

By  stat.  5  &  6  Vict.  c.  122,  s.  18,  if  any  such  trader  so  summoned 
as  aforesaid  shall  not  come  before  such  court  at  the  time  appointed, 
(having  no^  lawful  impediment  made  known  to  and  proved  to  the  satis- 
faction of  the  court  at  the  said  time  and  allowed,)  or  if  any  such  trader 
upon  his  appearance  to  such  summons  as  aforesaid,  or  at  any  enlarge- 

(z)  Exp,  Smith,  3  M.  D.  &  D.  144. 
(a)  See  JEi^.  Cheete^  3  M.  D.  4k  D.  79. 
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ment  or  sdjonmineiit  thereof  (as  the  case  maybe),  shall  refbse  to  admit 
such  demand,  and  shall  not  make  a  deposition  in  the  form  hereinbrfore 
mentioned,  that  he  believes  he  has  good  defence  to  snch  demand,  then 
and  in  either  of  the  said  cases  if  such  trader  shall  not  within  fourteen 
days  after  personal  service  of  such  summons,  or  within  sach  enlarged 
time  as  may  be  granted  to  him  in  that  behalf,  pay,  secure,  or  compound 
for  such  demand  to  the  satisfaction  of  such  creditor,  or  enter  into  a 
bond  in  snch  sum,  and  with  two  sufficient  sureties  as  such  court  shall 
approve  of,  to  pay  such  sum  as  shall  be  recovered  in  an  action  which 
shall  have  been  brought,  or  shall  thereafter  be  brought  for  the  recover- 
ing of  the  same,  together  with  such  costs  as  shall  be  given  in  such  action, 
every  such  trader  shall  be  deemed  to  have  committed  an  act  of  bant 
ruptcy  on  the  fifteenth  day  after  service  of  snch  summons,  provided  a 
fiat  in  bankruptcy  shall  issue  against  such  trader  within  two  months 
from  the  filing  of  suoh  affidavit. 

19.  Signing  an  admi»9i<m  of  demand^  and  not  paying j  tendering^ 
securing  or  compounding  for  the  same  within  fourUen  dag$. 

By  Stat.  5  &  6  Vict.  c.  122,  s.  14,  if  any  such  trader  so  summoned 
as  aforesaid,  upon  his  said  appearance  shalf  sign  an  admission  of  such 
demand  in  the  form  aforesaid,  and  shall  not  within  fourteen  days  next 
after  the  filing  of  such  admission  pay  or  tender  and  ofler  to  pay  to  snch 
creditor  the  amount  of  such  demand,  or  secure  or  compound  for  the 
same  to  the  satisfaction  of  the  creditor,  every  such  trader  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  on  the  fifteenth  day 
after  the  filing  of  such  admission,  provided  a  fiat  in  bankruptcy 
shall  issue  against  such  trader  within  two  months  from  the  filing  of 
such  affidavit. 

20.  Admitting  a  part  of  demand  and  not  paying  or  tendering  &f 
securing  or  compounding  for  zY,  and  as  to  residue  not  makifig 
deposition  of  a  good  defence  to  itj  or  paying^  securing  or  em- 
pov/nding  for  iU 

By  Stat.  5  &  6  Vict.  c.  122,  s.  15,  if  any  such  trader  so  summoned 
as  aforesaid,  shall  upon  his  said  appearance  sign  an  admission  for  part 
only  of  such  demand  in  the  form  aforesaid,  and  shall  not  make  a 
deposition  in  the  form  hereinbefore  required,  that  he  believes  he  has 
a  good  defence  to  the  residue  of  such  demand,  then  and  in  such  case 

if  such  trader  as  to  the  sum  so  admitted  shall  not  within 
[  '*'220  ]    ^fourteen  days  next  after  the  filing  of  such  admission,  pa; 

or  tender  and  offer  to  pay  to  such  creditor  the  sum  so  admits 
ted,  or  secure  or  compound  for  the  same  to  the  satisfaction  of  snch 
creditor,  and  as  to  the  residue  of  such  demand  shall  not  within  fourteen 
days  after  personal  service  of  such  summons,  or  within  such  enlarged 
time  as  may  be  granted  to  him  in  that  behalf,  pay,  secure  or  compound 
for  the  same  to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond 
in  such  sum,  and  with  two  sufficient  sureties  as  such  court  shall  approTe 
of,  to  pay  such  sum  as  shall  be  recovered  in  any  action  which  shall  ha^e 
been  brought  or  shall  hereafter  be  brought  for  the  recovery  of  the 
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same,  together  with  such  costs  as  shall  be  given  in  such  action,  every 
such  trader  shall  be  deemed  to  have  committed  an  act  of  bankruptcy 
on  the  fifteenth  day  after  service  of  sach  sammons,  provided  a  fiat  in 
bankruptcy  shall  issue  against  such  trader  within  two  months  from  the 
filing  of  such  affidavit. 

Sy  sect.  16,  a  refusal  to  sign  the  admission  shall  be  deemed  a  refusal 
to  admit  the  demand. 

By  sect.  17,  a  properly  attested  admission  of  debt,  signed  out  of  court, 
shall,  when  filed,  be  of  the  same  force  as  if  signed  by  a  trader  on  his 
appearance  in  court  under  summons. 

« 

21.  Filmff  petition  for  discharge  in  Insolvent  Court. 

By  Stat.  1  &  2  Vict.  c.  110,  s.  39,  the  filing  of  the  petition  of  every 
person  in  actual  custody,  who  shall  be  subject  to  the  laws  concerning 
bankrupts,  and  who  shall  apply  by  petition  to  the  said  court  for  his 
discharge  from  custody,  according  to  this  act,  shall  be  accounted  and 
adjudged  an  act  of  bankruptcy  from  the  time  of  filing  such  petition ; 
and  any  fiat  in  bankruptcy  issuing  against  such  person,  and  under 
which  he  shall  be  declared  bankrupt  before  the  time  appointed  by  the 
said  court,  and  advertised  in  the  Gazette,  for  such  prisoner  to  be  brought 
up  to  be  dealt  with  according  to  this  act,  or  at  any  time  within  two 
calendar  months  from  the  time  of  making  any  such  order  as  aforesaid, 
shall  have  the  effect  of  divesting  the  real  and  personal  estate  and 
effects  of  such  person  out  of  the  said  provisional  assignee ;  provided 
always,  that  the  filing  of  such  petition  shall  not  be  deemed  an  act  of 
bankruptcy,  unless  such  person  be  so  declared  bankrupt  before  the 
time  so  advertised  as  aforesaid,  or  within  two  calendar  months  as 
aforesaid ;  but  that  every  such  order  shall  be  good  and  valid,  notwith- 
standing any  fiat  in  bankruptcy  under  which  such  person  shall  be 
declared  bankrupt  after  the  time  so  advertised,  and  after  the  expiration 
of  such  two  calendar  months. 

22.  Not  paying,  securing  or  compounding  for  a  judgment  debt. 

In  addition  to  the  foregoing  acts  of  bankruptcy,  the  stat  5  &  6  Vict. 
c.  122,  s.  20,  enacts,  that  if  any  plaintiff  shall  recover  judgment  in 
any  action  personal  for  the  recovery  of  any  debt  or  money 
'^'demand  in  any  of  her  Majesty's  courts  of  record  against  any  [  *221  ] 
such  trader,  and  shall  be  in  a  situation  to  sue  out  execution 
upon  such  judgment,  and  there  be  nothing  due  from  such  plaintiff  byway 
of  set-off  against  such  judgment ;  and  if  such  trader  shall  not  within 
fourteen  days(l)  after  notice  in  writing  personally  served  upon  him, 
requiring  immediate  payment  of  such  judgment  debt,  pay,  secure,  or 
compound  for  the  same  to  the  satisfaction  of  such  plaintiff,  he  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy  on  the  fifteenth  day 
after  service  of  such  notice ;  provided  always,  that  if  such  execution 


(\)  These  days  are  to  be  reckoned  exclusive  of  the  first  and  inclusive  of  the  last  day, 
nniess  the  last  day  shall  happen  to  fall  on  a  Snnday,  ^c.^  in  which  case  that  daj  also 
shaU  be  reckoned  exclusively.    (General  order  in  bankniptcj,  Nov.  12, 1842,  No.  43. 

VOL.  I. — 17 
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shall  in  the  meantime  be  suspended  or  restrained  by  any  role,  order  or 
proceeding  of  any  court  of  justice  having  jurisdiction  in  thkt  behalf, 
no  further  proceeaing  shall  be  had  on  such  notice,  but  that  it  shall  be 
lawful,  neyertheless,  for  such  plaintiff,  when  he  again  shall  be  in  a 
situation  to  sue  out  execution  on  such  judgment,  to  proceed  again  by 
notice  in  manner  before  directed. 

28.  Disobeying  order  of  a  eowrt  of  equifyj  or  in  bankruptey  or  lunaeg, 

for  payment  of  money. 

By  Stat.  5  &  6  Vict.  c.  122,  s.  21,  if  any  decree  or  order  shall  be 
pronounced  in  any  cause  depending  in  any  court  of  equity,  or  anj 
order  shall  be  made  in  any  matter  of  bankruptcy  or  lunacy  against  snv 
such  trader,  ordering  sucn  trader  to  pay  any  sum  of  money,  and  saeh 
trader  shall  disobey  such  decree  or  order,  the  same  having  been  duly 
served  upon  him,  the  person  entitled  to  receive  such  sum  under  audi 
decree  or  order,  or  interested  in  enforcing  the  payment  thereof  pur- 
suant thereto,  may  apply  to  the  court  by  which  the  same  shall  have 
been  pronounced  to  fix  a  peremptory  day  for  the  payment  of  such 
money,  which  shall  accordingly  be  fixed  by  an  order  for  that  purpose ; 
and  if  such  trader  being  personally  served  with  such  last-mentioned 
order  fourteen  days  before  the  day  therein  appointed  for  payment  of 
such  money  shall  neglect  to  pay  the  same,  he  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  fifteenth  day  after  the  service 
of  such  order. 

Bankruptcy  of  Joint  Stock  Companies. 

The  Stat.  7  &  8  Vict.  c.  Ill,  (5th  September,  1844,)  after  reciting 
that  it  is  expedient  to  extend  the  remedies  of  creditors  against  the  pro- 
perty of  joint  stock  companies  or  bodies  as  thereinafter  mentioned, 
when  unable  to  meet  their  pecuniary  engagements,  and  to  facilitate  tlie 
winding  up  of  their  concerns ;  and  that  it  might  also  be  for  the  benefit 

of  the  public  to  make  better  provision  for  discovery  of  the 
[  '^'222  ]   ^abuses  that  may  have  attended  the  formation  or  managemeot 

of  the  affairs  of  any  such  companies  or  bodies,  and  for 
ascertaining  the  causes  of  their  failure;  enacts,  that  if  any  commercial 
or  trading  company  now  or  at  any  time  hereafter  inoorporated  bj 
charter  or  act  of  parliament,  or  any  company  or  body  of  persons  now 
or  at  any  time  hereafter  associated  together  for  any  commercial  or 
trading  purposes,  and  to  which  any  privilege  or  privileges  or  power  or 
powers  shall,  before  or  after  the  passingof  this  act,  have  been  granted 
under  the  authority  of  the  stat.  7  Will.  TV.  k  1  Vict.  c.  78,  or  any  com- 
mercial or  trading  company  or  body  which  by  the  said  statute  is  to  be 
considered  as  subsisting,  and  to  be  subject  to  the  provisions  of  the  said 
statute  in  manner  therein  mentioned,  or  any  company  or  body  of  per- 
sons now  or  at  any  time  hereafter  associated  together  for  any  commer- 
cial or  trading  purposes,  and  registered  either  provisionally  or  com- 
pletely under  the  provisions  of  any  act  passed  or  to  be  passed  in  the 
present  session  of  parliament,  for  the  registration  and  regulation  of 
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joint  Btock  compani6S,(2)  or  anj  joint  stock  company  now  existing  and 
comprehended  within  the  definition  therein  contained  of  a  joint  stock 
company,  shall  commit  any  act  which  by  this  act  is  to  be  deemed  an 
act  of  bankruptcy  on  the  part  of  any  such  company  or  body,  a  fiat 
in  bankraptcy  mat  issue  against  such  company  or  body  by  the  name 
or  style  of  the  saia  company  or  body,  upon  the  petition  of  any  creditor 
or  creditors  of  such  company  or  body  (whether  a  member  or  members 
of  such  company  or  body  or  not),  to  such  amount  as  is  now  by  law 
requisite  to  support  a  fiat  in  bankruptcy;  and  the  court  authorized 
to  act  in  the  prosecution  of  such  fiat,  and  all  persons  acting  under  such 
fiat,  may  proceed  thereon  in  like  manner  as  aeainst  other  bankrupts, 
subject  always  to  the  provisions  hereinafter  made. 

By  sect.  2,  the  bankruptcy  of  any  such  company  or  body  in  its  cor- 
porate or  associated  capacity,  as  the  case  may  be,  shall  not  be  construed 
to  be  the  bankruptcy  of  any  member  of  such  company  or  body  in  his 
individual  capacity. 

By  sect.  4,  if  any  such  company  or  body  shall,  by  virtue  of  a  reso- 
lution to  be  duly  passed  in  that  behalf  at  a  board  of  directors  of  such 
company  or  body  duly  summoned  for  that  purpose,  file  or  cause  to  be 
filed  in  the  office  of  the  Lord  Chancellor's  secretary  of  bankrupts  a 
declaration  in  writing,  in  the  form  specified  in  the  schedule  (A.)  No.  1, 
hereunto  annexed,  that  the  said  company  or  body  is  unable  to  meet  its 
engagements,  and  also  a  minute  of  such  resolution  in  the  form  specified 
in  the  said  schedule  ^A.)  No.  2,  such  declaration  and  minute  of  resolu* 
tion  respectively  being  under  the  common  seal  of  such  company  or 
body,  and  if  such  company  or  body  have  no  common  seal,  then  signed 
by  the  chairman  of  the  board  of  directors  who  was  present  at  the  pass- 
ing of  such  resolution,  and  in  either  case  such  declaration 
and  minute  of  resolution  *being  respectively  attested  by  [*228] 
the  attorney  or  solicitor  of  the  said  company  or  body  for 
the  time  bemg,  every  such  company  or  body  shall  be  ^deemed  thereby 
to  have  committed  an  act  of  bankruptcy  at  the  time  of  filing  such 
declaration,  provided  a  fiat  in  bankruptcy  shall  issue  against  such  com- 
pany or  body  within  two  calendar  months  from  the  filing  of  such  decla- 
ration; and  a  copy  of  such  declaration  and  minute  of  resolution 
respectively,  purportinff  to  be  certified  by  the  said  secretary,  or  his 
clerk,  as  a  true  copy,  shall  be  received  as  evidence  of  such  declaration 
and  minnte  of  resolution  respectively  having  been  filed  by  such  com- 
pany or  body,  and  that  upon  such  evidence  being  given,  and  upon 
proof  by  the  attesting  witness  of  the  sealing  or  signature,  as  the  case 
may  be,  of  the  said  declaration  and  minute  of  resolution,  no  further 
evidence  shall  be  required  of  the  said  act  of  bankruptcy. 

By  sect.  5,  if  any  plaintifi*  shall  recover  judgment  in  any  action  per- 
sonal for  the  recovery  of  any  debt  or  money  demand,  in  any  of  her 
Majesty's  courts  of  record,  against  any  such  company  or  body,  or 
against  any  person  duly  authonzed  to  be  sued  as  the  nominal  defendant 
on  behalf  of  such  company  or  body,  and  shall  be  in  a  situation  to  sue 
out  execution  upon  such  judgment,  and  there  be  nothing,  due  from 

(2)  The  act  here  referred  to  is  stat.  7  ft  8  yict  c.  110. 
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such  plaintiff  by  way  of  eet-off,  or  which  may  be  legally  set  off  ag^nsl 
such  judgment,  and  such  company  or  body  shall  not,  within  fourteen 
days  after  notice  in  writing,  served  upon  the  said  company  or  body,  by 
service  of  the  same  on  a  chief  clerk  or  secretary  or  registrar  of  the  said 
company  or  body,  or  ^if  there  be  no  officer  of  such  denomination)  on 
any  director  of  the  said  company  or  body,  personally,  or  by  the  same 
having  been  left  at  the  head  office  for  the  time  being  of  such  company 
or  body,  requiring  immediate  payment  of  such  judgment  debt,  pay, 
secure,  or  compound  for  the  same  to  the  satisfaction  of  such  plaintiff, 
such  company  or  body  shall  be  deemed  to  have  committed  an  act  of 
bankruptcy  on  the  fifteenth  day  after  service  of  such  notice :  provided 
always,  that  if  such  execution  shall  in  the  meantime  be  suspended  or 
restrained  by  any  rule,  order  or  proceeding  of  any  court  of  justice  having 
jurisdiction  in  that  behalf,  no  further  proceeding  shall  be  had  on  such 
notice,  but  that  it  shall  be  lawful  nevertheless  K)r  such  plaintiff,  when 
he  shall  again  be  in  a  situation  to  sue  out  execution  on  such  judgment, 
.  to  proceed  again  by  notice  in  manner  before  directed. 

By  sect.  6,  if  any  decree  or  order  shall  be  pronounced  in  any  cause 
depending  in  any  court  of  equity,  or  any  order  shall  be  made  in  anj 
matter  of  bankruptcy  or  lunacy  aeainst  any  such  company  or  body,  or 
against  any  person  duly  authorized  to  be  sued  as  the  nominal  defendant 
on  behalf  of  such  companv  or  body,  ordering  any  sum  of  money  to  be 
paid  by  such  company  or  body,  and  such  company  or  body  shaill  disobev 
such  decree  or  order,  the  same  having  been  served  upon  such 
[  '*'224  ]  company  or  body,  by  service  of  the  same  on  *a  chief  clerk  or 
secretary  or  registrar  of  the  said  company  or  body,  or  (if  there 
be  no. officer  of  such  denomination)  on  any  director  of  the  said  company 
or  body  personally,  or  by  the  same  having  been  left  at  the  head  office 
for  the  time  being  of  such  company  or  body,  the  person  entitled  to 
receive  such  sum  under  such  decree  or  order,  or  interested  in  enforcing 
the  payment  thereof  pursuant  thereto,  may  apply  to  the  court  by  which 
the  same  shall  have  been  pronounced,  to  fix  a  peremptory  day  for  the 
payment  of  such  money,  which  shall  accordingly  be  fixed  by  an  order 
for  that  purpose ;  and  if  such  company  or  body,  being  served  in  manner 
aforesaid  with  such  last-mentioned  order  fourteen  days  before  the  day 
therein  appointed  for  payment  of  such  money,  shall  neglect  to  pay  the 
same,  such  company  or  body  shall  be  deemed  to  have  committed  an  ace 
of  bankruptcy  on  the  fifteenth  day  after  the  service  of  such  order. 

By  sect.  7,  if  any  creditor  or  creditors  of  any  such  company  or 
body  to  such  amount  as  is  now  by  law  requisite  to  support  a  fiat 
shall  fiie  an  affidavit  or  affidavits  in  any  of  her  Majesty  s  superior 
courts  of  law  at  Westminster,  that  such  debt  or  debts  is  or  are  justlj 
due  to  him  or  them  respectively  from  the  said  company  or  body; 
and  that  such  company  or  body,  as  he  or  they  verily  believe,  is  a 
commercial  or  trading  company,  or  body  incorporated  or  associated 
as  aforesaid,  as  the  case  may  be,  and  shall  sue  out  of  th6  same  court  a 
writ  of  summons  against  such  incorporated  company,  or  against  any 
person  duly  authorized  to  be  sued  as  the  nominal  defendant  on  behalf 
of  such  associated  company  or  body,  as  the  case  may  be,  and  serve  a 
chief  clerk  or  secretary  or  registrar  of  such  incorporated  or  associated 
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company  or  body,  as  the  case  may  be,  or  (if  there  be  no  officer  of  such 
denomination)  any  director  of  the  said  company  or  body,  personally, 
with  a  copy  of  such  summons,  if  such  company  or  body  shall  not,  withm 
one  calendar  month  after  service  of  such  summons,  pay,  secure  or  com- 
pound for  such  debt  or  debts,  to  the  satisfaction  of  such  creditor  or 
creditors,  or  make  it  appear  to  the  satisfaction  of  one  of  the  judges  of 
the  court  out  of  which  such  writ  of  summons  shall  issue  that  it  is  the 
intention  of  such  company  to  defend  the  action  upon  the  merits,  and 
within  one  calendar  month  next  after  service  of  such  summons  cause  an 
appearance  or  appearances  to  be  entered  to  such  action  or  actions  in 
the  proper  court  or  courts  in  which  the  same  shall  have  been  brought, 
every  such  company  or  body  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy  from  the  time  of  the  service  of  such  summons. 

By  sect.  8,  it  shall  be  lawful  for  the  assignees  of  the  estate  and  effects 
of  any  such  company  or  body  to  maintain  any  action,  suit  or  other  pro- 
ceeding against  any  person  or  persons  (whether  a  member  or  members  of 
such  company  or  body  or  not)  to  recover  any  debt  or  demand  on  behalf 
of  the  said  company  or  body  against  such  person  or  persons, 
and  for  any  person  or  persons  to  prove  or  claim  under  *the  [  *225  ] 
fiat  against  such  company  or  body  such  debt  or  demand  as 
may  be  due  to  him  or  them  (whether  a  member  or  members  of  such 
company  or  body  or  not)  on  the  balance  of  accounts  between  him  or 
them  and  the  said  company  or  body :  provided  (sect.  9)  that  no  claim 
or  demand  which  any  member  of  any  such  company  or  body  may  have 
in  respect  of  his  share  of  the  capital  or  joint  stock  thereof,  or  of  any 
dividends,  interest,  profits,  or  bonus  payable  or  apportionable  in  respect 
of  such  share,  shall  be  capable  of  being  set  off,  either  at  law  or  in  equity, 
against  any  demand  which  the  assignees  of  the  estate  and  effects  of 
such  company  or  body  may  have  against  such  member  on  account  of 
any  other  matter  or  thing  whatsoever,  but  all  proceedings  in  respect  of 
such  matter  or  thing  may  be  carried  on  as  if  no  claim  or  demand  existed 
in  respect  of  such  capital  or  joint  stock,  or  any  dividends,  interests, 
profits,  or  bonus  payable  or  apportionable  in  respect  thereof. 

By  sect.  10,  no  action,  suit,  or  other  proceeding  by  any  creditor  or 
creditors  of  any  such  company  or  body  shall,  so  far  as  concerns  or  may 
be  necessary  for  the  recourse  of  such  creditor  or  creditors  against  the 
person,  property,  or  effects  of  any  member  or  members  thereof  for  the 
time  being,  or  any  former  member  or  members  thereof,  be  deemed  to 
prejudice  or  in  any  manner  affect  the  right  of  such  creditor  or  creditors 
to  sue  out  or  prosecute  a  fiat  against  such  company  or  body,  or  his  or 
their  rigBt  to  prove  or  claim  under  any  fiat  against  such  company  or 
body  any  debt  or  demand  remaing  unsatisfied ;  and  that  no  such  fiat, 
or  proof  or  proceeding  thereunder,  shall  be  deemed  to  prejudice  or  in 
any  manner  affect  the  right  of  any  creditor  or  creditors  of  such  com- 
pany or  body  to  institute  or  maintain  any  action,  suit,  or  other  pro- 
ceeding, so  far  as  concerns  or  may  be  necessary  for  the  recourse  of  such 
creditor  or  creditors,  against  the  person,  property,  or  effects  of  any 
member  or  members  thereof  for  the  time  being,  or  any  former  member 
or  members  thereof:  provided  always,  that  nothing  herein  contained 
shall  prevent  remedy  against  copartners :  provided  also,  that  no  execu- 
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tion  in  respect  of  any  debt  or  demand  proyeable  under  the  fiat  against 
any  sach  company  or  body  adjudged  bankmgt  shall  be  issued  against 
the  person,  property,  or  efiects  of  any  member  or  members  for  the  time 
being  of  such  company  or  body,  or  any  former  member  or  members 
thereof,  until  after  such  debt  or  demand  shall  have  been  proved  under 
such  fiat,  nor  shall  any  such  execution  be  issued  after  the  appointment 
of  a  receiver  in  manner  hereinafter  mentioned,  without  leave  of  the 
hi^  Court  of  Chancery. 

Bj  8.  11,  the  law  and  practice  in  bankruptcy  now  in  force  shall  ex- 
tend, so  far  as  the  same  may  be  applicable,  to  this  act,  and  to  fiats  in 
bankruptcy  issued  by  virtue  of  this  act,  and  to  all  proceedings  under 
such  fiats,  save  and  except  as  may  be  otherwise  directed  by  this  act 

By  Stat.  7  &  8  Yict.  c.  113,  s.  98,  every  company  of  more 
[  *226  ]  than  ^six  persons  carrying  on  the  trade  or  business  of  bankers 
in  England  shall  be  deemed  a  trading  company  within  the  pro- 
visions of  the  Stat.  1  k8  Vict.  c.  111. 

Bankruptcy  ofperions  having  privilege  of  ParUament, 

By  Stat.  6  Geo.  lY.  c.  16,  s.  9,  if  any  such  trader  having  privilege 
of  parliament,  shall  commit  any  of  the  aforesaid  acts  of  bankruptcy,  a 
commission  of  bankruptcy  may  issue  against  him,  but  he  shall  not  be 
subject  to  be  arrested  or  imprisoned  durmg  the  time  of  such  privilege, 
except  in  cases  hereby  made  felony. 

By  sect.  10,  if  a  creditor  of  a  trader,  having  privilege  of  parliament 
to  the  amount  required  to  support  a  commission,  shall  file  an  affidsTit 
in  any  court  of  record  at  Westminster,  that  such  debt  is  due  to  him, 
and  that  such  debtor  is,  as  he  verily  believes,  such  trader,  and  shall  sae 
out  of  the  same  court  a  summons  against  such  tra<)^r,  and  serve  him 
with  a  copy,  if  such  trader  shall  not,  within  one  calendar  month  after 
personal  service  of  such  summons,  pay,  secure,  or  compound  for  such 
debt  to  the  satisfaction  of  such  creditor,  or  enter  into  a  bond  in  sach 
sum,  and  with  two  sufficient  sureties,  as  any  of  the  judges  of  the  court 
out  of  which  such  summons  shall  issue  shall  approve  of,  to  pay  sach 
sum  as  shall  be  recovered  in  such  action,  together  with  costs,  and  within 
one  calendar  month  next  after  personal  service  of  such  summons  caase 
an  appearance  to  be  entered  to  such  action  in  the  proper  court  in  which 
the  same  shall  have  been  brought,  every  such  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy,  from  the  time  of  the  service 
of  such  summons,  and  any  creditor  or  creditors  of  such  trader  to  Boch 
amount  as  aforesaid  may  sue  out  a  commission  against  him,- and  pro- 
ceed thereon  in  like  manner  as  against  other  bankrupts. 

By  sect.  11,  an  act  of  bankruptcy  will  be  committed  by  traders 
having  privilege  of  parliament,  who  disobey  the  order  of  any  court  of 
equity,  or  in  bankruptcy,  or  in  lunacy,  for  the  payment  of  money  after 
service  and  peremptory  day  fixed. 

By  Stat.  52  Greo,  III.  c.  144,  s.  1,  whenever  a  commission  of  bank- 
rupt shall  issue  and  be  awarded  against  any  person  being  a  member  of 
the  House  of  Commons,  and  he  shall  be  founa  and  declared  a  bankrupt 
under  the  same,  such  member  shall  be  and  remain  during  twelve  calen* 
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dar  months  from  the  time  of  the  issuing  thereof  incapable  of  sitting  and 
voting  in  the  House  of  Commons,  unless  within  the  said  period  such 
commission  shall  be  superseded,  or  unless  within  the  same  period  the 
(creditors  of  such  member  proving  their  debts  under  the  commission  of 
bankruptcy,  shall  be  paid  or  satisfied  to  the  full  amount  of  their  debts 
under  the  commission  :  provided  always,  that  such  of  the  debts,  if  any, 
as  shall  be  disputed  by  such  bankrupt,  if  he  shall  within  the  time  afore- 
said enter  into  a  bond  or  bonds  in  such  sum  or  sums  with  two 
sufficient  securities  to  be  "^approved  by  the  commissioners  to  [  *227  ] 
pay  suck  sum  or  sums  of  money  as  shall  be  recovered  in 
any  action,  suit,  or  other  proceedmss  in  law  or  equity  concerning  such 
debts,  together  with  such  costs  as  shall  be  given  m  ike  same,  shall  be 
considered  for  the  purpose  of  this  act  as  paid  or  satisfied.  And  by  sect. 
2,  if  the  said  commission  is  not  within  twelve  calendar  months  from 
the  issuing  thereof  superseded,  nor  the  debts  satisfied  in  manner  afore- 
said, then  the  commissioners  must  immediately  after  the  expiration  of 
twelve  calendar  months  from  the  issuing  of  the  commission,  certify  the 
same,  as  the  case  may  be,  to  the  speaker,  and  thereupon  the  election 
of  such  member  is  void,  and  the  speaker  is  to  issue  a  new  writ. 


V.  Of  the  Petitioning  Creditor  8  Debt. 

By  Stat.  5  &  6  Vict.  c.  122,  s.  9,  the  amount  of  the  debt  or  debts  of 
any  creditor  or  creditors  petitioning  for  a  fiat  in  bankruptcy  shall  here- 
after be  as  foUows,  that  is  to  say,  the  single  debt  of  such  creditor,  or  of 
two  or  more  persons  being  partners,  petitioning  for  the  same  shall, 
amount  to  50L  or  upwards,  and  the  debt  of  two  creditors  so  petitioning 
shall  amount  to  701.  or  upwards,  and  the  debt  of  three  or  more  creditors 
so  petitioning  shall  amount  to  1002.  or  upwards ;  and  that  every  person 
who  has  given  credit  to  any  trader  upon  valuable  consideration  for  any 
sum  payable  at  a  certain  time,  which  time  shall  not  have  arrived  when 
such  trader  committed  an  act  of  bankruptcy,  may  so  petition  or  join  in 
petitioning  as  aforesaid,  whether  he  shall  have  had  any  security  in 
writing  for  such  sum  or  not. 

A  second  commission  issued  against  a  trader  before  a  former  had 
been  disposed  of  is  a  nullity  ;m  inasmuch  as  there  is  nothing  upon 
which  it  can  operate,  all  the  bankrupt's  property  being  vested  in  the 
assignees  under  the  first  commission.  So  a  third  commission  issued 
against  a  trader  who  has  not  paid  auy  dividend  under  a  first  and  second 
commission,  is  a  nullity.(a)  But  in  these  cases  there  must  have  been 
an  assignment(5)  under  the  first  commission. 

By  Stat.  6  Geo.  IV.  c.  16,  s.  16,  anv  creditor,  whose  debt  is  sufficient 
to  entitle  him  to  petition  against  all  the  partners  of  any  firm,  may 
petition  for  a  commission  against  one  or  more  partners  of  such  firm ; 
and  every  commission  issued  upon  such  petition  shall  be  valid,  although 

STOlY,  Wilton,  1B,&Q.  684. 
Fowler  y.  Cotter ,  10  B.  &  G.  427,  recognizing  IHll  y.  Wilson.    See  alflo  Nelson  v. 
CKerrUl,  8  Bingh.  316  \  BayUy  and  othersy  Amgnees^  ^c ,  y.  NicholU,  B.  B.  M.  T.  3  Will. 

rv  8  p 

(6)  PhiU^t  Y  ffopwoodf  IB.k  Ad.  619. 
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it  does  not  include  all  the  partners  of  such  firm ;  and  commianoiiB 
against  two  or  more  persons  may  be  superseded  as  to  one  or  more  with- 
out affectins  the  rest.  By  sect.  17,  in  cases  of  a  second  or  other 
commission  being  issued  against  any  other  member  of  such  firm,  the 
Chancellor  may  direct  such  commission  to  be  proceeded  in  separately, 

or  in  conjunction  with  the  first  commission.  By  sect.  19, 
[  *228  ]    *no  commission  shall  be  deemed  invalid  by  reason  of  any  act 

of  bankruptcy  prior  to  the  debt  of  the  petitioning  creditor, 

frovided  there  be  a  sufficient  act  of  bankruptcy  subsequent  to  such  debt 
f  the  debt,  as  against  the  bankrupt,((?)  amount  to  the  sum  required,  it 
is  sufficient,  though  the  creditor  should  have  abquired  it  for  less;  as 
where  the  debt  (amounting  to  lOOZ.]  consisted  of  notes  payable  by  Uie 
bankrupt  to  other  persons,  who,  beiore  the  act  of  bankruptcy,  had  in- 
dorsed them  to  the  petitioning  creditor  upon  his  paying  10«.  in  the 
pound  for  them:  it  was  holden,  that  this  debt  was  capable  of  supporting 
the  commission.  If  a  creditor  to  the  amount  required  before  an  act  of 
bankruptcy,(<2)  receives,  after  notice  of  the  bankruptcy,  a  part  of  his 
debt  so  as  to  reduce  it  under  100/.,  he  is  not  precluded  from  suing  out 
a  commission ;  because  the  part  payment  of  the  debt  was  illegal,  and 
cannot  be  retained;  consequently,  the  original  debt  remains  in  force  to 
support  the  commission.  But  interest  accruing  before  the  act  of  bank- 
ruptcy cannot  be  added  to  the  principal  sum  due  on  a  bill  of  exchange 
so  as  to  constitute  a  good  petitioning  creditor's  debt,  unless  interest  be 
reserved  on  the  face  of  the  bill ;  for  where  it  is  not  so  reserved,  the 
interest  forms  no  part  of  the  debt,  but  is  only  in  the  nature  of  da- 
mages.(«)  So  where  the  petitioning  creditor's  debt  had  been  reduced 
below  the  amount  required,(/)  by  a  bill  drawn  by  the  bankrupt  on  a 
person  who,  not  having  any  effects  of  the  bankrupt,  refused  to  accept 
it,  the  original  debt  was  considered  as  still  in  force,  and  sufficient -to 
support  the  commission.  A  commission  issued  at  the  instance  and 
request  of  the  bankrupt  is  gooiig)  in  a  court  of  law.  In  order  to  prove 
the  petitioning  creditor's  aebt,(X)  the  assignees  relied  on  an  entry  in 
the  bankrupt's  books,(i)  made  some  months  before  the  act  of  bank- 
ruptcy,  wherein  it  was  stated  that  the  bankrupt  was  indebted  to  the 
petitioning  creditor  in  more  than  200Z. ;  but  there  was  not  any  evidence 
that  the  debt  continued  down  to  the  time  of  the  bankruptcy ;  but  Lord 
Mlenborough,  G.  J.,  held,  that  the  debt  being  proved  to  have  once 
existed,  its  continuance*  would  be  presumed. 

Taking  a  security  of  a  higher  nature,(A;)  after  the  bankruptcy,  for  a 
debt  of  an  inferior  nature,  contracted  before,  does  not  so  far  extingoish 
the  original  debt  as  to  prevent  the  creditor  from  suing  a  commission 
upon  it ;  as  in  the  case  of  a  bond  taken  for  a  simple  contract  debt. 
Banker's  notes  payable  on  demand  held  by  a  creditor  of  the  bankers, 

(c)  Ex  parU  Lee^  1  P.  Wms.  782.  (d)  Mann  t.  Shepherd^  6  T.  B.  79. 

ie)  Cameron  y.  Smithy  2  B,  k  A,  305.  < 

(/)  Bickerdike  v.  BoUman,  1  T.  R.  406,  said  to  be  an  excepted  case,  the  principle  of 
which  ie  not  to  be  extended.    See  Lafitte  y.  SlaUerj  6  Bingh.  626. 
(ff)  Shaw  y.  WiUiawu,  I  Rj.  k  Moo.  19. 
[A)  Jackson  y.  Irvmj  2  Gampb.  48. 
(i)  See  Ewer  y.  Preston,  0.  T.  H.  378. 
[h)  Ambrose  y.  Clendon^  Str.  1042,  and  Ca.  Temp.  Hard.  267. 
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if  not  sufficient  before  demand  made  to  constitute  a  good  petitioning 
creditor's  debt,(2)  do  not  extinguish  the  prior  debt  due  from  the 
bankers. 

♦A  creditor  of  an  insolvent  trader  may,  after  the  debtor's  [  *229  ] 
discharge  under  the  58  Geo.  III.  c.  102,  take  out  a  commis- 
sion of  bankruptcy  against  him;  and  his  debt,  although  included  in  the 
insolvent's  schedule,  will  be  a  sufficient  petitioning  creditor's  debt  ;(m) 
for  the  Insolvent  Debtors  Act  does  not  contain  any  provision  whicn 
extinguishes  the  debt. 

A.  a  trader,(n)  before  he  commits  any  act  of  bankruptcy,  draws  a 
promissory  note  for  200Z.,  payable  to  B.  or  order,  then  A.  commits  an 
act  of  bankruptcy,  and  afterwards  B.  indorses  the  note  over  to  C,  who 
is  the  petitioning  creditor;  it  was  holdeiij  per  totam  curiam^  that  he 
may  well  be  so,  for  the  2007.  was  a  debt  due  from  the  bankrupt  before 
he  conunitted  the  act  of  bankruptcy,  to  some  person,  m.,  to  B. 

If  two  persons  exchange  acceptances,  and  before  the  bills  are  mature 
one  of  the  acceptors  commits  an  act  of  bankruptcy,  there  is  not  such  a 
debt  due  from  him  to  the  other  as  will  sustain  a  commission,  before  the 
other  has  paid  his  own  acceptance.(o) 

The  debt  of  the  petitioning  creditor  must  be  a  legal  debt ;  hence  the 
assignee  of  a  bond  cannot  be  a  petitioning  creditor.(^)  It  has  been 
holden  that  a  simple  contract  debt,  though  ot  above  six  ^fears'  standing, 
will  be  sufficient  ]{q)  for  though  the  statute  of  limitations  takes  away 
the  remedy,  it  does  not  destroy  the  debt;  but  it  is  very  doubtful 
whether  this  position  can  now  be  supported.(r)  Husband  entitled  to  a 
debt  in  right  of  his  wife  as  executrix,  cannot  alone  be  the  petitioning 
creditor;  and  the  plaintiff  assignee  was  nonsuited,  because  the  wife  was 
not  made  a  petitioner  with  him.(«)  Neither  can  husband  alone  be  the 
petitioning  creditor  in  respect  of  a  debt  composed  partly  of  a  sum  due 
to  him  in  his  own  right,  and  partly  of  a  sum  due  to  his  wife  dum 
8ola,{t)  The  petitioning  creditor's  debt  cannot  be  supported,  when 
consisting  of  several  creditors,  one  of  whom  is  an  infant.ue)  Where  the 
debt  is  due  to  a  partnership,  it  must  appear  that  all  tne  partners  to 
whom  it  is  due  concur  in  the  proceeding.  Hence,  a  commission  issued 
on  the  petition  of  one  only  of  two  partners  to  whom  a  joint  debt  is 
due,  cannot  be  supported.  (2;)     But  one  of  two  executors  may  be  a 

(l)  Shnp$(m  V.  Sikes,  6  M.  ft  S.  296. 

(m)  JeOig  T.  Mountford,  4  B.  ft  A.  256.  (n)  Awm.  G.  B.  2  WUs.  135. 

(o)  SarraU  v.  Austin,  4  Taunt  200. 

(jf)  Medlieot'a  case,  in  Gh.  Str.  899,  per  Lord  Macclesfield,  G,,  in  ExparU  Lee,  1  P.  Wms. 
783,  S.  P. 

(y)  Quantoek  v.  England,  5  Burr.  2628,  adopting  the  opinion  of  Eyre,  0.  J.,  in  Swayne 
T.  WaUinger,  Str.  746 ;  bnt  see  Etp,  Sears,  and  Eiqi,  Dewdnay,  15  Vet.  498,  and  Exp. 
JSoffey,  2  Rose.  245,  where  it  was  holden,  that  a  debt  upon  which  the  statute  of  limita- 
tions had  attached,  was  not  provable  under  a  commission  of  bankruptcy ;  and,  that  the 
dividends  paid  upon  such  a  debt  should  be  reminded.  See  also  Gregory  v.  BinriU,  5  B. 
ft  G.  341. 

M  See  MiddleUm  y.  Muckhw,  10  Bingh.  401,  and  the  cases  cited  in  n.  {q), 

\s)  Master  t.  Winter,  at  the  London  Sittings,  before  Lord  Hardwicke,  Davies,  292,  293, 
and  2  Montagu,  129. 

(i)  Rumsey  v.  Oeorge,  1  M.  ft  S.  176.  (tf)  Exp,  Morton,  1  Buck.  42. 

(z)  Buckland  y.  Neutsams,  1  Taunt.  477. 
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[  *230  ]  good  petitioning  ^creditor  for  a  commisBon  against  a  debtor 
of  their  testator,  (y)  A  debt  dae/rom  a  partnership  will  Biq>- 
port  a  separate  commission.(z)  ^o  will  a  debt  contracted  before  the 
party  entered  into  trade.(a)  A  debt  due  to  an  attorney  for  his  bill  of 
costs,  although  a  bill  has  not  been  signed  and  delivered  by  him  in 

Sorsnance  of  stat.  2  Geo.  II.  c.  28,  a.  28,(6)  is  notwithstanding  a  legal 
ebt,  and  will  support,  a  commission.  (<r)  A  debt  for  money  lent,  dae 
to  a  creditor  at  the  time  when  an  act  of  bankruptcy  is  committed  by 
the  debtor,  is  sufficient  to  support  a  commission  against  him,  though 
afterwards,  and  before  petitioning  for  such  commission,  the  creditor 
obtains  judgment  against  him  for  a  sum  of  money  including  such  debt, 
and  the  affidavit  made  in  order  to  obtain  the  commission  may  be  tn 
affidavit  of  debt  for  money  lefU.{d) 

A  bill  of  sale  of  goods  was  ^ven  in  satisfaction  of  a  bond  debt  bj 
the  obligor,  a  trader,  then  indebted  to  several  persons :  it  was  after- 
wards discovered  that  the  obligor  had  previously  committed  an  set  of 
bankruptcy ;  it  was  holden,(eJ  that  the  obligee  might  abandon  the  bill 
of  sale,  and  sue  out  a  conmiission  against  the  oblieor.  So  a  creditor, 
who  with  others  had  become  a  party  to  a  deed  of  trust,  by  which,  in 
consideration  of  the  assignm^it  of  certain  debts  due  to  their  debtor  for 
their  benefit  they  release  their  debts,  is  not  thereby  precluded  firom 
becoming  a  petitioning  creditor,  and  suing  out  a  commission  of  bankrupt 
against  tne  debtor,  on  its  being  discovered  that  he  had,  previously  to 
the  execution  of  the  deed,  committed  a  secret  act  of  bankruptcy ;(/) 
because  the  deed  was  wholly  void  by  reason  of  the  prior  act  of  bank- 
ruptcy. But  where  the  deed  is  not  void,  as  where  it  was  executed  by 
two  out  of  four  trustees,  it  was  holden,  that  the  debt  of  one  of  the  tnu- 
tees  who  had  executed  was  thereby  extinguished,  and  he  could  not(y) 
sue  out  a  commission. 

One  who  has  his  debtor  in  execution  cannot  petition.(A)  It  is  a 
general  rule,  that  the  petitioning  creditor's  debt  must  have  been  ooa- 
iracted  before  the  act  of  bankruptcy.  In  Wright  v.  Xatn«on,(f)  the 
assignees  were  required  to  show,  that  the  document  on  which  they 
relied  to  establish  such  debt  was  in  existence  before  the  bankruptcy. 
In  an  action  for  a  breach  of  promise  of  marriage,  A.  recovered  damages 
above  1007.  against  a  trader,  who,  between  verdict  and  Judgment,  com- 
mitted an  act  of  bankruptcy:  Held,  that  the  deot  on  judgment 
[  *231  ]  was  not  a  good  petitioning  creditor's  *iehU{k)  It  is  ako  an 
established  rule,  that  the  assignees  must  prove  the  debt  of  the 


Treasure  r.  Jonet^  E.  26  Geo.  III.  MSS.  of  Lawrence,  J.,  Seijt  HiU's  ICSS.  Vol  m 
p.  162,  A.  P.  B.,  No.  88,  in  Lincoln's  Inn  Library,  S.  C. 
(2)  Exp.  Critp^  1  Atk.  134. 
[a)  Butcher  y.  JEasio,  1  Doug.  295. 
[b\  Repealed  by  stat.  6  &  7  Vict.  c.  73,  ante,  p.  172. 

c)  Exp,  Sutton,  11  Ves.  jan.  164,  Lord  Eldon,  Ch. 

\d)  Bryant  y.  WitherSy  2  M.  A  S.  123. 

[e)  HuU  y.  SmaUwood,  Peake's  Add.  Cases,  edited  by  Peake,  Jan.,  p.  13,  Kenyon^  G.  J> 

/)  Doe  d.  Pitcher  v.  Anderton,  1  Stark.  N.  P.  C.  262,  3  j  5  M.  Jt  S.  161,  S.  C. 

ff)  Small  y.  Marwood,  9  B.  ft  G.  300. 
[A)  Bumaby^e  cote,  Str.  653.     Cohen  y.  Cunningham,  8  T.  R.  123,  S.  P. 

i)  2  M.  A  W.  739. 

[it)  Exjt,  Charles,  14  East,  197. 
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SetitioDing  creditor,  hj  the  same  evidence  wbicb  mnst  have  been  pro- 
need  in  an  action  against  the  bankrupt.  Hence,  in  order  to  prove  a 
petitioning  creditor's  debt,  which  arises  by  bond^  proof  of  the  acknow- 
ledgment of  the  obligor  will  not  supersede  the  necessity  of  calling  the 
sabscribing  witness.^/)  Entries  made  by  the  bankrupt  in  his  books 
before  the  act  of  banKruptcy,(?n)  provided  the  import  of  them  is  clear 
and  unequivocal,  are  to  be  considered  in  the  same  light  as  parol  declara- 
tions of  the  bankrupt,  and  therefore  sufficient  proof  of  the  petitioning 
creditor's  debt.  But  a  written  paper  acknowledging  that  a  balance  of 
a  certain  sum  is  due  to  the  petitioning  creditor,  and  signed  by  the 
bankrupt,  is  not  evidence,  unless  it  is  proved  that  it  was  written  and 
acknowledged  by  the  bankrupt  before  the  date  of  the  commission.(n) 
And  no  declaration  by  the  bankrupt,  whether  oral  or  written,  subse* 
quent  to  his  bankruptcy,  is  admissible  to  prove  a  petitioning  creditor's 
oebt.  The  commission  must  appear  to  have  been  regularly  granted. 
A  second  commission  sued  out  against  a  bankrupt,  pending  a  former, 
under  which  he  has  not  obtained  his  certificate,  is  void,((»)  for  an  uncer- 
tificated bankrupt  is  incapable  of  trading  for  his  own  benefit.  But 
where  a  prior  and  joint  commission  of  bankrupt  had  been  issued,  but 
never  acted  on  or  suspended,  held,  that  such  commission  not  being  in 
legal  operation,  did  not  invalidate  a  second  separate  commission.(j?) 
In  a  case  where  it  appeared,  that  not  only  the  petitioning  creditor's 
debt  was  contracted  by  the  plaintiff,  and  the  trading  upon  which  he 
was  declared  bankrupt  was  carried  on  by  him,  and  the  act  of  bank- 
ruptcy committed  during  his  infancy,  but  also  the  commission  of  bank- 
rupt was  issued  out  against  him  whilst  he  still  continued  an  infant ;  it 
was  holden,(^)  that  the  commission  was  not  a  valid  commission  in  a 
court  of  law,  and  that  the  plaintiff  might  dispute  its  validity  against 
the  assignee  withoutgiving  notice. 

By  Stat.  6  G-eo.  IV.  c.  16,  s.  18,  if  after  adjudication  the  debt  of 
the  petitioning  creditor  be  found  insufficient  to  support  a  commission,  it 
shall  be  lawful  for  the  Chancellor,  upon  the  application  of  any  other 
creditor,  having  proved  any  debt  sufficient  to  support  a  commission, 
provided  such  debt  has  been  incurred  not  anterior  to  the  debt  of  the 
petitioning  creditor,  to  order  the  said  commission  to  be  proceeded  in, 
and  it  shall  by  such  order  be  deemed  valid. 

Under  this  statute,  where  a  petitioning  creditor's  debt  turns  out  to 
be  insufficient  to  support  a  fiat,  and  the  Chancellor  orders  the 
*commi8sion  to  be  proceeded  in  on  proof  of  a  sufficient  debt  [  *232  ] 
by  any  other  creditor,  the  debt  of  the  second  may  be  added 
to  that  of  the  first,  to  make  up  the  requisite  amount,  (r) 

VI.  Of  Property  in  the  Possession  of  the  Bankrupt  as  reputed  Owner. 
By  Stat.  6  Geo.  IV.  c.  16,  s.  72,  if  any  bankrupt,  at  the  time{s)  he 

(I)  AbbcU  Y.  Flumhe^  Doug.  216. 

(m)  Watts  ▼.  Thorpe,  1  Campb.  376«  6,  P.  admitted  in  Rankin  v.  Eomer,  Somerset 
Lent  Assizes,  1813.  (n)  Hoart  v.  Coryion,  4  Taunt.  560. 

(o)  Martin  Y.  QHaira,  Gowp.  823.  (j?)  Ifatmer  y.  Barber,  2  Moore,  (C.  P.)  71. 

Iq)  BeUon  y.  Hodgea,  9  Bingb.  365. 
(r)  Byers  y.  Southwell,  6  Bingb.  N.  C.  39 ;  8  Scott,  238. 
(«}  See  Fawcett  y.  Feame,  B.  R.,  June  27tb,  1844. 
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becomes  bankrupt,  Bhall,  by  the  cooBent  and  permisBion  of  the  true 
OTmer  thereof,  have  in  his  possession,  order,  or  disposition,  any  goodt 
or  chatteUy  whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  him  the  sale,  alteration,  or  disposition  as  owner,  the  commissioDen 
shall  have  power  to  sell  and  dispose  of  the  same  for  the  benefit  of  the 
creditors  under  the  commission :  provided,  that  nothing  herein  contained 
shall  invalidate  or  affect  any  transfer  or  assignment  of  any  ship  or  veseel, 
or  any  share  thereof,  made  as  a  security  for  any  debt  or  debts,  either 
by  way  of  mortgage  or  assignment,  duly  registered  according  to  the 
provisions  of  an  act  of  parliament  made  in  the  fourth  year  of  his  present 
Af  ajesty,  intituled  ^^An  Act(t)  for  the  Registering  of  Vessels  ;*\1)  (and 
by  Stat.  3  &;  4  Will.  IV.  c.  55,  s.  43,  any  transfer  of  a  ship  or  share 
thereof  by  way  of  mortgage,  duly  registered,  shall  not  be  affected  by 
the  bankruptcy  of  the  mortgagor  after  the  registration  of  the  mortgage, 
although  he  may  have  the  possession,  or  be  the  reputed  owner  of  ue 
ship  or  share.  )(u) 

The  language  of  this  clause  is,  *^  at  the  time  he  becomes  bankrapt, 
by  the  consent  of  the  true  owner'*  See  Lyon  v.  WeUon^  2  Bingh.  3M; 
Storer  v.  Hunter,  8  B.  C.  880.  Bayley,  J. ;  Exp.  Watkins,  1  Det. 
296 ;  Smith  v.  Topping,  6  B.  &  Ad.  674 ;  ToumUy  v.  Orump,  4  A.  4  E. 
58,  and  po$t,  p.  246 ;  Shaw  v.  Harvey,  1  A.  &  £.  920.  The  general 
view  of  the  provision  is,  to  prevent  traders  from  gaining  a  delosiTe 
credit,  from  a  false  appearance  of  their  circumstances,  to  the  mislead- 
ing and  deceit  of  those  who  may  trade  with  them. 

The  statute  applies  only  to  goods  and  ehatteU,  Hence(«)it 
[  "^233  ]  was  '^holden,  in  Momr.  Baker,  9  East.  215,  that  vats  and  stilb 
belonging  to  a  distillery,  and  which  were  fixed  to  the  freehold, 
were  not  affected  by  the  statute,  and  the  same  doctrine  was  laid  down  in 
Clarke  v.  Crownehaw,  3  B.  &  Ad.  804,  as  to  the  machinery  and  things 
affixed  to  the  freehold  of  a  mill  and  iron  forge ;  in  Coombs  v.  BeaumonA^ 
5  B.  &  Ad.  72,  as  to  a  steam  engine  in  a  colliery ;  and  in  Exp.  Lloyd,  1 
Mont.  &  Avr.  494,  as  to  a  steam  engine,  &c.,  erected  for  purpoaee  of 
trade  and  fixed  to  the  freehold ;  in  the  case  of  an  equitable  mortga^ 
See  also  Exp.  Wilson,  2  Mont.  &  Ayr.  61.  Choses  in  action(^)  have  been 
holden  to  fall  within  the  description  of  goods  and  chattels ;  as  also 
debts  ;(y)  and  if  left  in  the  disposal  of  the  bankrupt,  he  is  the  proprietor. 
So  a  right  to  print  a  newspaper  ;{z)  so  mortgages  or  sales  upon  condition 

(t)  This  ict  was  repealed  by  Btat  6  Geo.  lY.  c.  106.    The  present  act  is  the)  A^ 
Will.  IV.  c.  55,  amended  by  stat  5  &  6  WUl.  IV.  c.  56. 

iu)  See  this  section, £0«{,  tit.  "Shipping." 
x)  Ryal  V.  Rolle,  1  Vezey,  348;  I  Atk.  166,  S.  C;  1  Wils.  260,  5.  C;  recogniied  in 
Bekher  v.  Capper,  4  M.  ft  Gr.  551 ;  6  Scott's  N.  R.  257. 
(y)  Per  Lord  Eldon^  0.,  in  Bhqt,  Ruffin^  6  Yes.  128. 
(a)  Longman  v.  Tripp^  2  N.  R.  67. 


(1)  This  proviso  is  new.  Before  this  act,  where  A.,  the  owner  of  a  ship,  dalytssigtie^l 
his  interest  in  it  to  B.  as  a  security  fbr  a  debt,  and  B.  became  the  registered  oimer,  bat 
by  his  permission  A.  continaed  to  have  the  same  in  his  possession,  order,  and  diepofi- 
tion,  antil  he  became  bankrupt ;  it  was  holden,  {Hay  y.  Fairbaim^  2  B.  ft  A.  193 ;  se« 
also  Robmaon  v.  M'Donntll^  S.  P.,pottj  tit.  "Shipping,")  that  A.'s  assignees  were  entitled 
to  the  ship. 
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of  goods,  M  well  as  absolute  Bales,(a)  and  a  mortgage  by  one  partner  to 
another  of  a  moiety  of  stock  in  trade,  is  not  distinguishable  from  a 
mortgage  to  a  stranger,(&)  if  the  mortgagor  is  suffered  to  continue  in 
possession  as  visible  owner. 

The  principal  difficulty  in  deciding  questions  on  this  clause  lies  in  as- 
certaining whether  the  bankrupt  is  reputed  owner  or  not.  When  this 
fact  is  settled,  the  application  of  the  statute  is  easy;  for  from  the  re- 
puted ownership  false  credit  arises ;  from  that  false  credit  arises  the 
mischief,  and  to  that  mischief  the  remedy  of  the  statute  applies.  These 
questions  have  much  more  of  fact  in  them  than  law;(c)  and  hence  it 
Boems  proper  to  leaye  it  to  the  jury(d)  to  say  whether,  under  the  cir- 
cumstances, the  bankrupt  had  the  reputed  ownership  of  the  goods  at  the 
time.  Whether  the  trader  was  at  the  time  of  his  bankruptcy  the  re- 
puted owner  of  particular  property  is  a  question  of  fact,  depending 
upon  a  consideration  of  all  the  circumstances  attending  the  possession 
of  such  property.(e) 

C!ase9  within  the  Statvte, — ^A.,  a  brewer,(/)  in  partnership  with  B., 
mortgaged  to  C,,  in  trust  for  B.  his,  viz.  A.'s  moiety  of  the  utensils, 
stock  in  trade,  debts,  profits,  &c.,  for  securing  a  sum  of  money  lent  to 
him  by  B.,  hiU  continued  in  possession  of  the  stock,  &;c.,  and  received 
the  debts  as  if  in  partnership  with  B.,  and  afterwards  became  a  bank- 
rupt ;  it  was  holden  by  Lord  Hardtoicke,  Oh.,  assisted  by  Bumetj  J., 
JParkey  G.  B.,  and  Lee^  G.  J. ;  1st,  On  the  authority  of  the  case  of  Ste^ 
vensY.  Sole,  cited  1  Atk.  170,  that  a  conveyance  of  goods  and 
chattels,  by  way  of  mortgage,  or  with  condition  "^of  redemp-  [  *2M  ] 
tion,  was  within  the  statute,  and  that  the  mortgagee  or  vendee 
upon  condition  was  ^Hrue  owner  and  proprietor,"  within  the  meaning 
of  that  statute.  2ndly,  That  '^  goods  and  chattels"  included  debts ;  and 
in  this  case  notice  of  the  assignment  of  the  debts  to  the  partner  not 
having  been  given,  the  assignees  of  the  bankrupt  were  entitled  to  dis- 
pose of  them  for  the  benefit  of  the  creditors  in  general.  Srdly,  That 
the  mortgage  to  G.,  in  trust  for  B.  the  partner,  was  not  to  be  distin- 
guished from  a  mortgage  to  a  stranger,  under  the  circumstances  of  this 
case,  the  trustee  not  having  interfered.  That  if  it  had  been  intended 
to  take  the  case  out  of  the  statute,  B.,  when  he  became  entitled  to  A.'s 
moiety,  should  have  had  the  sole  and  not  a  joint  possession  only :  that 
A.,  having  continued  in  possession  after  the  conveyance  as  visible  part- 
ner, and  received  debts,  &;c.,  by  the  permission  of  B.,  had  the  order 
and  disposition  of  the  goods  and  chattels,  and  was  one  of  the  reputed 
owners  as  much  as  B.  Another  point  was  made,(^)  whether  B.,  by  the 
loan  to  A.  his  partner,  did  not  gain  a  special  lien  on  A.'b  moiety  of  the 

(a)  Ryal  y.  RoUe^  tibi  tup, ;  Hall  v.  Oumey,  3  Dong.  356. 

{b\  8i  C. 

\c)  Per  Buller,  J.,  in  Walker  v.  Bumellj  Doug.  319,  recognized  by  Lawrence^  J.,  in 
Horn  y.  Bakery  9  East,  241. 

(d)  Lawrence,  J.,  9  East,  241. 

{e)  Edwarde  y.  Seott,  1  M.  &  Gr.  962  ;  2  Scott's  N.  R  266.  See  Duncan  y.  Chamber- 
layne,  11  Sim.  123 ;  Weet  y.  Reidy  2  Hare,  249 ;  £xp.  Arkwright,  3  Mont.  D.  k  D.  129. 

(/)  Ryal  V.  RolUy  1  Veiey,  348;  1  Atk.  165 ;  1  Wils.  260,  cited  in  Smith  y\  Smithy  4 
Tyr.  63. 

( ff)  1  Vejsey,  373. 
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partnership  effects ;  but  it  was  determined  ihat  he  had  not  any  aiieh 
lien,  there  not  being  any  authority  or  precedent  for  it  after  &  bank- 
ruptcy ;  and  that  it  was  a  different  consideration  what  a  court  of  equity 
might  do  between  the  parties  themselves,  while  both  remained  capable 
of  transacting  for  themselyes.  Also,  it  was  agreed  by  the  coort,  that 
mortgages  of  lands  and  fixtures  were  not  affected  by  tne  statute. 

This  statute  applie8(A)  to  a  secret  partner,  who,  after  .the  diasolntbn 
of  partnership,  permits  his  share  of  partnership  property  to  continne  in 
the  possession  of  the  bankrupt.  Bills  of  exchange  are  '^  goods  and 
chattels"  within  the  meanine  of  this  statute.(t)  In  trover,  for  a  dyer's 
plant,(^)  it  appeared  that  tne  plaintiff  had  sold  the  plant  to  B.,  for 
which  ne  gave  the  plaintiff  two  promissory  notes,  one  payable  in  one 
year,  and  the  other  in  two  years  from  the  time  of  the  sale.  At  the 
expiration  of  the  first  year,  !d.,  finding  it  inconvenient  to  pay  the  note 
then  due,  b^  indenture  agreed  to  assign  and  deliver  the  plant  to  plam- 
tiff,  in  consideration  of  his  delivering  up  the  notes ;  but  it  was  stipulated 
in  the  deed  that  A.  should  let  the  plant  to  B.  for  a  term  of  years  at  a 
certain  rent ;  B.  covenanted  to  pay  the  rent  quarterly,  to  keep  the  plant 
in  repair,  and  not  to  assign  it  without  the  consent  of  the  plaintiff.  The 
deed  contained  a  proviso  that  B.  should  deliver  the  plant,  and  that  the 
plaintiff  might  take  possession  of  the  same  on  failure  in  the  paymmt 
of  the  rent.  There  was  a  memorandum,  also,  that  B.  had  put  the  plain- 
tiff into  possession,  by  the  delivery  of  one  winch  in  the  name  of  the 

whole.  Afterwards  B.  became  a  bankrupt,  and  the  defendant, 
[  '*'285  ]  *being  chosen  assignee,  took  possession  of  the  plant  as  part  of 

the  effects  of  B.  The  court  were  of  opinion,  that  this  esse 
was  within  the  statute,  and  Lord  Mamfield  said  that  he  had  not  any 
doubt  that  this  was  a  new  experiment  to  defeat  the  bankrupt  laws.  The 
law  had  said,(Q  that  a  trader  could  not  mortgage  his  effects  and  at  ^ 
same  time  keep  possession.  What  was  the  case  here?  the  b&nkmpt 
sold  and  kept  possession,  and  paid  interest  for  the  money;  if  this  con- 
trivance were  suffered,  it  would  open  a  door  to  avoid  the  statutes ;  and 
therefore,  it  ought  not  to  be  allowed  to  prevail.  So  where  B.  kept  a 
coffee-house,(m)  and  a  creditor,  after  taking  in  execution  all  the  house- 
hold furniture  and  other  articles  belonging  to  the  coffee»honse,  let  them 
by  deed  to  B.  for  a  term  of  years,  who  covenanted  not  to  remove  them 
without  the  creditor's  consent ;  B.  having  continued  in  possession  under 
this  deed  for  several  years,  until  the  time  of  his  banxruptcy,  the  as- 
signees were  holden  to  be  entitled  to  the  property  under  thiiq  statute, 
the  bankrupt  having  had  such  a  possession  as  necessarily  created  a 
reputation  of  ownership.  The  bankrupt  being  the  reputed  owner  and 
appearing  to  have  the  order  and  disposition  of  the  goods,  the  court  con- 
sidered him  as  having  taken  upon  himself  the  sale,  order,  and  dispoa- 
tion,  within  the  meaning  of  this  statute,  which  terms  they  observed  were 
only  incidental  to  reputed  ownership. 

(A)  Sxp.  Enderbyy  in  re  OUpm,  2  B.  &  G.  389,  recognized  \)j  JHndalj  G.  J.,  Exp.  Chucif 
8  Bingh.  472.    See  also  Smith  v.  Watson,  2  B.  ft  G.  401. 
(i)  Ilomblovfer  v.  Proud^  2  B.  &  A.  327. 
{k)  Bryton  y.  Wylie,  B.  R.  H.  23  Geo.  III.  1  Bob.  ft  Pol.  83,  n. 


h)  In  Ryal  v.  RolU,  1  Atk.  166. 

\m)  Lingham  v.  Biggs,  1  Bos.  k  Pol.  82. 


See  MaUeU  y.  Green,  8  G.  ft  P.  383. 
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There  are  two  classee  of  cases  where  property  demised  to  the  bank- 
rapt  has  been  held  to  pass  to  his  assignees  under  this  statute :  the  first 
is,  where  the  bankrnpt  has  once  been  the  owner,  and  the  other  where 
he  has  not.     The  evidence  required  to  establish  reputed  ownership  in 
each  of  these  cases  is  different.     In  the  former  case,  when  it  is  once 
proved  that  the  bankrupt  has  been  the  owner,  and  has  continued  in 
possession  until  the  act  of  bankruptcy,  the  presumption  is,  that  he  then 
continued  in  possession,  in  the  character  of  owner;  and  therefore 
proof  of  those  facts  is  primd  facte  evidence  that  the  bankrupt  is  both 
reputed  and  real  owner.     Such  was  the  foregoing  case  of  Lingham  v. 
BiggSy  and  the  following  of  Lingard  v.  MessiteTy  1  B.  &;  0.  808 ;  2  D. 
k  R.  495.{n)     Trover  for  machinery :  the  plaintiff  proved  that  the 
bankrupt  nad  once  been  the  real  owner  of  the  ffoods  in  question,  and 
that  he  continued  in  possession  until  the  act  of  bankruptcy.     The  de- 
fendant proved  that,  long  before  the  bankruptcy,  the  goods  had  been 
seized  under  an  execution,  at  the  suit  of  a  creditor,  by  the  sheriff,  and 
that  they  were  conveyed,  by  bill  of  sale,  to  th#  creditor ;  and  that  he 
afterwards  demised  them,  at  an  annual  rent,  to  the  bankrupt.     Soon 
after  the  bill  of  sale  was  executed,  the  creditor's  initials  were  marked 
on  the  goods.    It  was  holden,  that  this  was  not  evidence  of  the  noto- 
riety of  the  change  of  property,  and  consequently  that  there  was  no 
evidence  to  so  to  the  jury  that  the  bankrupt  had  ceased  to  be 
the  '^'reputed  owner.    But  in  a  case  where  the  property  had  [  *286  ] 
been  demised  to  a  person  who  never  had  been  the  owner,  and 
he  became  bankrupt,  the  mere  possession  might  not  be  sufficient  to  in- 
duce others  to  consider  him  as  owner.   See  further  on  this  point,  8torer 
Y.  Hunter^  8  B.  &  C.  868,  cited  and  distinguished  in  Clark  v.  Orowtir 
ghaiOy  8  B.  ft  Ad.  808.     Trover  for  goods  :(o)  it  appeared  that  the 
defendants  were  bankers,  to  whom  B.,  a  mercer,  resident  in  Cumber- 
land, had  given  a  warrant  of  attorney,  to  secure  certain  advances  which 
they  had  made  to  him.  Judgment  having  been  entered,  a  writ  of  fi.fa. 
was  sued  out  thereon,  and  a  warrant  directed,  on  7th  Mafy,  to  two  of 
B.'s  shopmen,  there  being  no  bound  bailiffs  in  Cumberland.    The  shop- 
men were  desired  to  take  possession  of  all  B.'s  stock  in  trade  imder  it. 
Having  got  the  warrant,  they  remained  in  the  shop  till  night,  when 
they  locked  it,  and  carried  away  the  key.     But  on  the  Monday  morn- 
ing they  again  opened  it :  and,  although  B.  did  not  interfere,  business 
was  carried  on  apparently  as  usual.     On  the  evening  of  this  day,  B. 
committed  an  act  of  bankruptcy.    A  commission  of  bankruptcy  was 
sued  out  against  him  on  the  14th  of  the  same  month.    The  goods  were 
afterwards  sold  by  public  auction  under  the  warrant,  the  shopmen 
having  remained  in  possession  from  the  time  it  was  delivered  to  them. 
Lord  Mlmborcuahy  C.  J.    ^^  How  can  the  possession  of  servants  be  ad- 
verse to  that  of  their  master?     The  goods  were  certainly  under  the 
order,  disposition,  and  control  of  the  bankrupt,  when  the  bankruptcy 
happened,  and  therefore  passed  to  his  assignees,,  notwithstanding  the 
execution.    I  remember  an  execution  in  the  North,  where  the  warrant 

{n\  Recognized  in  Leake  ▼.  Loveday^  5  Scott's  N.  R.  908 ;  4  M.  &  Gr.  972. 
(o)  Jack4<m  ▼•  /rvin,  2  Campb.  49. 
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was  dellvei'ed  to  a  geBtleman's  butler,  who  continiied  to  serve  up  ^rioe, 
and  to  wait  at  his  master's  table  as  before^  The  co^rt  has  more  than 
once  expressed  an  opinion  that  there  ought  to  be  bound  baiMs  in  Cum- 
berland, as  in  other  counties.  They  seem  to  have  supposed  here,  that 
a  possession,  aliene  to  the  master's,  dissolved  the  relation  between  him 
and  his  servants;  but  they  were  wrong  in  point  of  law.  Had  they  de- 
livered the  warrant  on  the  7th  to  a  bound  bailiff,  and  put  him  in  pos- 
session, all  would  have  been  right."  A.,  a  trader  and  an  officer  in  the 
East  India  Company's  service^p)  assigned  his  privilege  of  shipping 
goods  from  the  East  Indies  to  England,  to  B.  for  a  valuable  considen- 
tion ;  and  in  order  to  evade  the  by-laws  of  the  East  India  Company, 
which  prohibited  such  assignment,  the  goods  were  shipped,  entered, 
warehoused,  and  sold  by  the  company  in  A.'s  name,  and  the  proceeds 
carried  to  his  account:  but  before  A.  received  those  proceeds  from  the 
company,  he  became  a  bankrupt.  It  was  holden,  that  his  assignees 
were  entitled  to  recover  the  amount  in  an  action  for  money  had  and 
received,  against  the  company,  this  being  such  a  possession  as  fell  within 
the  statute. 

It  was  a  question  whether  the  enacting  part  of  the  11th 
[  *281  ]  section  ""of  stat.  21  Jac.  I.  c.  19,  which  corresponded  with 
that  now  under  consideration,  was  restrained  by  the  preamble; 
but  it  was  holden,  that  it  extended  to  the  goods  of  other  persons  re- 
maining in  the  possession  of  the  bankrupt,  as  well  as  those  which  were 
originally  the  bankrupt's  property.  Hence,  where  it  appeared  that  the 
plamtiff  having  kept  a  public  house,(9)  and  had  a  license,  said  she  was 
married  to  one  Penrice,  whose  name  she  afterwards  entered  in  the 
books  of  the  excise-office  with  a  note  in  the  margin  ^'married,"  bm 
which  time  Penrice  had  the  license,  and  continued  in  the  possession  of 
the  house  and  goods  until  he  committed  an  act  of  bankruptcy;  the 
court  were  of  opinion  that  this  case  was  within  the  statute,  on  two 
grounds :  1st.  That  the  statute  extended  to  the  goods  of  other  persons 
as  well  to  those  which  were  originally  the  bankrupt's  property :  2ndly. 
That  after  a  solemn  declaration  by  the  plaintiff  that  she  was  married 
to  Penrice,  and  that  these  were  the  goods  of  Penrice  in  her  right,  she 
should  never  be  allowed  to  say  that  she  was  not  married  to  him,  and 
that  the  goods  were  her  sole  property.  So  where  household  fumitare, 
the  separate  property  of  the  wife  of  B.(r)  and  of  her  chil(h*en  by  » 
former  husband,  were,  upon  her  marriage  with  B.,  assigned  to  the 
plaintiffs,  as  trustees,  in  trust  to  suffer  B.  to  enjoy  them,  on  condi- 
tion that  he  should  pay  the  plaintiffs,  for  the  use  of  the  children 
of  his  wife  by  her  former  husband,  a  certain  sum  by  yearly  instal- 
ments; and,  notwithstanding  several  defaults  in  payment  of  those 
instalments,  the  bankrupt  was  permitted  by  the  trustees  to  remain 
in  possession  of  those  goods,  until  the  evening  before  he  committed 
an  act  of  bankruptcy,   when    they  repossessed    themselves  of  the 

(/))  Gordon  v.  E.  L  Companj/^  1  T.  R.  228. 
(q)  Mace  v.  Cadelly  Cowp.  232. 

(r)  Darby  y.  Smithy  8  T.  R.  82,  recognised  by  Sir  W.  Grants  M.  R.,  in  Caffray  \,  Ihrbg, 
6  Yes.  496,  7. 
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goods;  it  was  holden,  that  the  trustees  had  suffered  the  hanknipt  to 
have  the  possession,  order,  #iid  disposition  of  the  goods,  donm  to  the 
time  of  his  bankruptcy^  and  therefore  the  case  fell  within  the  very 
words,  as  well  as  the  meaning,  of  the  statute.  Bat  the  goods  must  be 
in  the  possession  of  the  bankrupt  at  the  time  of  his  lanhruptey^  other- 
wise the  statute  does  not  apply.(«)  A.,  a  termor  for  years  of  lands, 
had  built  thereon  a  rectifying  d]stil-hoase,(£)  where  he  carried  on  the  bu- 
siness of  a  distiller  in  partnership  with  B.  A.,  finding  it  to  be  a  losing 
concern,  withdrew  from  the  business,  and  thereupon  leased  to  B.,  his 
former  partner,  and  one  C,  the  premises,  together  with  the  etilUy  vatSj 
and  uteneils  proper  for  carrying  on  the  business,  and  which  had  been 
used  by  A.  and  B.  Under  this  lease  B.  and  G.  continued  in  possession 
of  the  property,  carrying  on  the  trade  in  the  same  manner  as  was  done 
before,  until  they  became  bankrupts.  It  did  not  appear  that  there  was 
any  usase  in  the  trade  for  letting  such  utensils.  The  ques- 
tion arismg,  whether  the  bankrupts,  under  the  *above-men-  [  '*'288  ] 
tioned  circumstances,  had  the  reputed  ownership  of  the  move- 
able utensils  of  the  trade  before  and  at  the  time  of  the  bankruptcy,  and 
Iiad  thereby  acquired  the  real  ownership  by  the  statute  for  the  benefit 
of  their  creditors;  the  court  were  of  opinion  that  they  had;  Lord  M- 
lenbaroughf  0.  J.,  observing,  that  ^Hhe  true  object  of  the  statute  was 
to  make  the  reputed  ownership  of  goods  and  chattels  in  the  possession 
of  bankrupts,  at  the  time  of  their  bankruptcy,  the  real  ownership  of 
such  goods  and  chattels,  and  to  subject  them  to  all  the  debts  of  the 
bankrupt;  considering  that  such  reputed  ownership  would  draw  after  it 
the  real  B^le,  order,  alteration,  and  disposition  of  the  goods.  The  stills, 
it  appeared,  were  fixed  to  the  freehold ;  and  as  such  would  not  pass  to 
the  bankrupt's  assignees,  under  the  description  of  'goods  and  chattels' 
in  the  statate.(i«)  But  as  to  the  vats  and  utensils,  there  was  nothing  in 
the  case  to  rebut  the  reputed  ownership  following  the  possession  of  the 
bankrupts  after  the  dissolution  of  the  old  firm,  when  the  business  was 
continued  to  be  carried  on  by  the  bankrupts  alone,  in  the  saine  manner 
as  it  followed  the  possession  of  the  antecedent  partnership,  when  the 
trade  was  carried  on  by  A.  and  B.  If,  as  in  some  manufactories, 
where  the  engines  necessary  for  carrying  on  the  business  are  known 
to  be  let  out  to  the  several  manufacturers  employed  upon  them,  there 
had  been  a  known  usage  in  this  trade  for  distillers  to  rent  or  hire  the 
vats  and  other  articles  used  by  them  for  the  purpose  of  distilling,  the 
possession  and  use  of  such  articles  would  not  in  such  a  case  have  car- 
ried the  reputed  ownership.  But  in  the  absence  of  such  an  usage, 
there  was  nothing  stated  in  the  case  which  qualified  the  reputed  owner- 
ship arising  out  of  the  possession  and  use  of  the  things  in  their  trade. 
The  world  would  naturally  give  credit  to  the  traders  on  their  reputed 
property;  and  the  person  who  permitted  them  to  hold  out  to  the  world 
the  appearance  of  their  being  the  real  owners,  ought  to  be  answerable 
for  the  consequences,  and  was  so  intended  to  be  by  the  statute." 

(t)  Jama  y.  Dwyar^  15  East,  21.    Sea  ctnUy  p.  232. 

(tS  Horn  T.  Baker,  9  East,  215,  recognized  in  BoyddL  v.  If  Michael,  1  Gr.  M.  &  R.  Ill, 
cited  in  Trappet  v.  ffarter,  2  Or.  k  M.  182,  3. 
(u)  Accord  on  this  point  Clarke  y.  CravfuhaWf  3  B.  ft  Ad.  806. 
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Machinery,  erected  for  the  purposes  of  trade  (calico  printing)  m  a 
neighbourhood,  (Gatterall,  near  Garstang,  in  the  county  of  Lancaster,) 
where  machinery  of  such  description  is  commonly  removed,  and  which 
was  capable  of  removal  without  mjury,  was  holden,(2;)  not  as  belonging 
to  the  inheritance,  but  as  part  of  the  personal  estate,  and  consequentlj 
^^  goods  and  chattels"  which  would  pass  to  the  assignees. 

A  cuBtom,(y)  that  purchasers  of  hops  from  hop-merchants  should 

leave  them  in  the  merchant's  warehouse,  for  the  purpose  of  re-sale,  upon 

rent,  undistinguished  from  the  merchant's  stock,  is  not  such  a  custom 

of  trade  as  will  prevent  the  hops  from  becoming  the  property 

[  *289  ]  *of  the  merchant's  assignees,  in  case  of  bankruptcy,  as  being 

in  his  possession,  order,  and  disposition. 

A.,  a  spirit  merchant,  sold  to  B.,(2)  a  wine  merchant,  several  casb 
of  brandy,  some  of  which,  at  the  time  of  sale,  were  in  A.'s  own  vaults, 
and  others  in  the  vaults  of  a  regular  warehouse-keeper.  It  was  agreed 
between  the  parties,  that  the  brandies  should  remam  where  they  were, 
until  the  vendee  could  conveniently  remove  them.  Immediately  after 
the  sale,  the  vendee  marked  the  several  casks  with  his  initials.  It  was 
notorious  to  the  persons  carrying  on  the  wine  trade,  at  the  place  wh^e 
the  parties  resided,  that  this  sale  had  taken  place,  but  no  notice  of 
such  sale  had  been  given  to  the  warehouse-keeper,  with  whom  some  of 
the  casks  were  deposited.  A.  having  become  bankrupt,  while  the 
brandies  remained  where  they  were  originally  deposited,  it  was  holden, 
that  the  whole  of  them  passed  to  his  assignees,  as  goods  in  his  posses- 
sion, order,  and  disposition,  by  the  consent  and  permission  of  the  trae 
owner,  within  the  statute.  So,  where  a  person  having  bought  a  pipe  of 
sherry  of  a  wine  merchant,  permitted  it  to  remain  in  his  cellar  for  the 
purpose  of  ripening ;  and  tne  merchant  afterwards  became  bankrupt; 
It  was  holden,(a)  that  it  passed  to  the  assignees.  Secus^  if  the  wine  be 
set  apart  in  a  particular  oin  and  marked  with  the  buyer's  seal,  and  en- 
tered in  the  bankrupt's  books  as  the  buyer's  property. (&)  Where  a 
person  entitled  to  take  out  letters  of  administration  neglected  to  do  so, 
but  remained  in  possession  of  the  goods  of  the  intestate,  and  being  so 
in  possession  became  a  bankrupt,  and  a  creditor  of  the  intestate  aue^ 
wards  took  out  letters  of  administration  and  claimed  the  goods  from  the 
assignees,  it  was  holden,((?)  that  those  goods  were  within  the  statute. 
A  consent  given  by  an  assignee  for  crecBtors  brings  the  case  within  the 
operation  of  the  statute  as  well  as  a  consent  given  by  any  other  owner. 
Hence  goods  allowed  to  be  in  the  order  and  disposition  of  a  bankrupt 
as  reputed  owner,  by  the  consent  of  his  assignee,  are  liable  to  be  seized, 
upon  a  subsequent  insolvency,  by  the  assignee  of  the  Insolvent  Debtors 
Court.(d) 

[x)  Trappea  v.  HarUr^  2  Or.  k  M.  163 ;  3  Tyrw.  603,  A  C, 

\y)  ThackthvmU  y.  Coek^  3  Taunt.  487,  cited  and  distinguished  in  WaU(m  t.  /VocAe, 
1  Biogh.  N.  G.  336. 

(2)  Knowlet  T.  HorrfaU  and  othert,  5  B.  &  A.  134.  See  Lingard  t.  MessiteTf  1  B.  &  C- 
315,  and  ante,  p.  235. 

(a)  Tanner  y.  BameU,  Kenyon,  C.  J.,  Pealce's  Add.  Cases,  98. 

(b)  Exp,  AferrablBj  1  Gljnn  k  Jamieson,  402,  Sir  John  Leach,  T.  G. 

(c)  Fox  Y.  Fiahvr,  3  B.  A  A.  136.  See  also  in  re  Thomae,  1  Phill.  159;  3  X.  D.  i 
D  40. 

*(d)  Butler  y.  Hobeon,  4  Bingh.  N.  0.  290 ;  6  So.  798. 
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2.  Ca%e%  not  within  the  statute. — ^First,  this  clause  does  not  relate  to 
goods  which  the  bankrnpt  has  in  auter  droits  as  executor  or  adminis- 
trator.(l)  Hence,  where  a  trader  married  a  woman  who  was  in  possession 
of  goods  as  administratrix  to  her  former  husband,  and  afterwards  became 
a  bankrupt,  it  was  holden  by  Lord  Hardwiche^  Oh.,  that  this 
was  not  within  the  statute,(«)  because  the  administratrix  *had  [  *240  ] 
the  goods  in  auter  droits  and  the  husband  could  not  have  them 
in  any  better  right,  and  therefore  they  were  not  liable  to  the  debts  of 
the  second  husband ;  for  the  meaning  of  the  statute  (if  it  was  possible 
to  put  any  meaning  upon  some  clauses  of  this  statute  which  were  very 
darkly  penned,)  was  only  with  regard  to  goods  which  the  bankrupt  had 
in  his  own  right. 

Or  as  factor  or  trustee. — ^A  trader  in  London  having  money  of 
J.  S.(/)  (who  resided  in  Holland)  in  his  hands,  bought  South  Sea  Stock, 
as  factor  for  J.  S.,  and  took  the  stock  in  his  own  name,  but  entered  it 
in  his  account-book  as  bought  for  J.  S.,  after' which  the  trader  became 
bankrupt ;  it  was  holden  by  Lord  Parker j  that  this  stock  was  not  liable 
to  the  bankruptcy.(2)  So  where  the  bankrupt  is  intrusted,  as  a  mere 
trustee.(  (;r)  What  passes  to  the  assignees  of  a  bankrupt  is  the  property 
in  which  the  bankrupt  has  an  equitable  as  well  as  a  legal  interest.(A) 
If  the  assignees  can  show  the  legal  interest,  and  an  immediate  equitable 
interest  in  the  bankrupt,  they  may  sue.(t)  '^  If  at  the  time  of  the  act 
of  bankruptcy,  the  bankrupt  possessed  a  possibility  of  interest,  for 
which  a  benefit  to  his  creditors  might  result,  if  he  had  the  legal  interest 
in  any  property,  and  it  was  uncertain  whether  he  would  hold  any  part 
of  that  property,  or  if  any,  what  part,  as  a  trustee  for  others,  the  whole 
would  pass  by  the  assignment :  it  could  not  remain  in  the  bankrupt 
subject  to  be  transferred  on  a  future  contingency :  and  if  it  did  pass 
to  the  assignees,  it  could  not  be  divested  out  of  them  in  whole  or  in 
part  by  the  happening  of  events  subsequent  to  the  bankruptcy,  which. 

(e)  Evp.  Marth,  1  Atk.  159;  and  see  Ej^.  EUk,  1  Atk.  101,  and  3  Bnrr.  1366|  Lord. 
Mantfidd,  G.  J. 
(/)  Exp.  Chtofiy  3  P.  Wms.  187,  n.  (A). 
Iff)  Carpenter  v.  Mamell,  3  B.  &  P.  40. 
(A)  Per  AldertM,  B.,  in  Pamham  T.  Muritf  8  M.  ft  W.  750. 
(0  Per  Eo^e,  B.,  in  S.  C, 

(1)  If  an  insolytot  receiveSi  before  his  assignment,  bonds  as  an  executor,  and  converts- 
them  into  money,  which  is  blended  with  his  other  effects,  no  preference  is  due  to  the 
estate  of  testator.    Nevhtt  v.  DUborough^  1  Green,  344. 

(2)  Where  a  merchant  consigns  goods  to  a  factor  in  London  who  receives  them,  the 
factor,  in  this  case,  being  onlj  a  servant  or  agent  for  the  merchant  beyond  sea,  cannot 
have  any  property  in  snch  goods ;  neither  will  they  be  affected  by  the  bankruptcy.  Per 
Lord  Kdng^  Ch.,  in  Godfrey  v.  Furto^  3  P.  Wms.  186.  "This  statute  does  not  extend  to 
the  case  of  iieuitors  or  goldsmiths  who  have  the  possession  of  other  men's  goods  merely 
as  trustees,  or  under  a  bare  authority,  to  sell  for  the  use  of  their  principal ;  but  the  goods 
must  be  such  as  the  party  suffers  the  trader  to  sell  09  Am  own"  Per  Lord  Marufieidy 
delivering  the  opinion  of  the  court  in  Mtice  v.  Cadellf  Gowp.  233.  In  Bom  y.  Baker^  9 
East,  243,  Lawrence,  J.,  commenting  on  the  preceding  passage,  observed  that  the  last 
expression,  viz.  "that  the  goods  must  be  such  as  the  party  suffers  the  trader  to  sell  as 
his  own,''  was  evidently  used  in  contradistinction  to  the  case  of  factors,  &c.,  who  sold 
for  other  persons,  and  not  for  themselves.  And  he  TLord  Mansfield)  could  not  have 
meant  to  lay  it  down  generally :  for  that,  vw.  the  case  oiMaee  v.  CadM,  was  not  the  case 
of  a  sale. 
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might  mftke  them  hold  the  whole  or  some  specific  part  as 

[  "^241  ]  trustees  merely,  for  ^there  is  no  provision  in  the  statute  which 

takes  a  right  out  of  the  assignees  that  has  once  been  vested  in 

them."(*)  y 

GoodB  in  the  possession  of  a  factor,(2)  from  the  known  nature  of  his/ 

employment,  can  Beldam  leave  room  for  any  question  as  to  the  purpo^ 
for  which  they  are  in  his  possession.  But  with  respect  to  another 
species  of  property,  namely,  bills  of  exchange  or  notes,  the  possession 
of  these  is  more  equivocal :  for  being  generally  looked  upon  as  cash, 
and  delivered  or  remitted  to  an  agent  or  banker  generally  in  that  wav, 
and  upon  a  general  account  between  the  parties,  they  will  be  consider* 
ed  in  that  li^ht ;  and,  as  being  blended  with  the  general  mass  of  his 
property,  wifi,  in  case  of  his  becoming  a  bankrupt,  pass  by  the  assign- 
ment under  the  commission,  unle%9  they  appear  to  have  been  speeudfy 
approprmted  to  some  particular  purpose.  What  will  amount  to  a 
specific  appropriation  is  a  question  of  fact,  and  therefore  depends  upon 
the  various  circumstances  of  each  particular  case.  From  the  following 
cases  the  reader  will  be  able  to  form  a  general  idea  of  the  nature  of  a 
specific  appropriation  and  its  limits. 

A  correspondent  of  the  bankrupt,  (m)  before  his  bankruptcy,  drew 
bills  on  him,  and  desired  him  to  place  them  to  a  particular  account,  in 
the  name  of  a  third  person,  distinguished  from  their  general  accoimt 
by  a  particular  letter,  and  which  the  bankrupt  said  he  would  do.  The 
correspondent  also  drew  other  bills  on  other  persons  to  answer  the  for- 
mer bills,  and  remitted  the  latter  for  that  purpose  to  the  bankrupt, 
with  directions  to  place  these  to  the  same  account.  The  former  bills, 
not  having  been  paid  by  the  bankrupt,  were  sent  back,  protested,  and 
paid  by  the  correspondent ;  and  the  latter  bills,  which  had  been  remit- 
ted to  answer  them,  remained  at  the  time  of  the  bonkruptcy  in  the 
possession  of  the  bankrupt  unnegotiated.  This  was  holden  to  be  a 
specific  appropriation. — See  also  JExp.  Oursell,  Amb.  297.  In  a  case 
of  bills  remitted  to  B.,  a  banker,f  n)  after  an  account  transmitted  by 
him  to  C,  his  correspondent,  on  tne  balance  of  which  account  0.  iras 
indebted  for  bills  (accepted  by  B.  and  then  outstanding,)  which  G.  had 
drawn  upon  B.  under  an  agreement  to  make  remittances  to  answer  the 
same  when  due ;  the  bills  remitted  to  answer  the  acceptances  (which 
were  not  paid  by  the  banker,  but  by  the  correspondent  himself  after 
the  bankruptcy  of  B.,)  were  considered  as  in  the  nature  of  goods  in  the 
possession  of  a  factor :  and,  therefore,  that  they  belonged  to  the  cor- 
respondent, subject  to  B.  the  banker's  lien  for  the  balance  due  to  him 

at  the  time  of  the  bankruptcy :  and  that,  having  been  deposit- 
[  *242  ]  ed  by  the  bankrupt  with  '^'another  banker,  who  had  set  them 

short  in  the  bankrupt's  book,  they  were  the  same  as  if  still  in 
the  possession  of  the  bankrupt.     An  agreement  having  been  entered 

{k)  Per  LittUdale^  J.,  delivering  Judgment  of  conrt,  in  Carvalho  t.  Bumy  4  B.  &  Ad. 
382;  1  Nev.  k  M.  700.    Affirmed  on  error,  in  Ex.  Ch.  1  A.  ft  E.  883  ;  4  Nev.  k  M.  889. 
n)  Cnllen'g  B.  L.  225. 

m)  Exp,  DwnaMf  2  Yes.  582,  and  1  Atk.  232. 
;n)  Zinek  y.  Walker ^  Bl.  R.  1164. 
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into  by  B«,(0)  a  trader  residing  in  London,  to  purchase  of  C,  his  cor- 
respondent at  Manchester,  all  the  light  gold  which  should  be  sent  by 
the  latter  from  Manchester  to  London,  and  to  accept  bills  at  two 
months  for  the  money  due  upon  the  sale,  and  to  accept,  from  time  to 
^ime,  other  bills  drawn  by  C.  for  his  own  convenience,  but  that  in  such 
ty e  C«  should  remit  yalue  to  the  amount  of  such  acceptances,  to  answer 
together  with  the  light  gold  for  the  different  bills  so  drawn :  B.  became 
a  bankrupt,  and  C,  being  at  the  time  of  the  bankruptcy  considerably 
indebted  upon  the  balance  of  the  account,  but  ignorant  of  an  act  of 
bankruptcy  committed,  sent  a  quantity  of  light  gold  and  some  bills,  in 
order  to  enable  the  bankrupt  to  pay  his  acceptances  for  him  when  they 
should  become  due.  C.  afterwards  paid  the  amount  of  the  bankrupt^ 
acceptances  for  him  to  the  holders,  and  claimed  the  gold  and  bills  as 
against  the  assignees.  There  were  no  other  accounts  between  the  par* 
ties,  but  upon  these  dealings,  which  had  been  carried  on  in  the  manner 
stated  for  some  years.  This  was  held  to  be  a  specific  appropriation, 
like  the  case  of  principal  and-  factor,  and  the  agreement  was  distin- 
guished into  different  parts ;  of  which,  though  the  first  was  merely  a 
contract  for  a  bargain  and  sale,  the  latter  part  was  considered  as  a  con- 
tract, of  which  the  effect  was,  that  the  bankrupt  should  become  the 
banker  of  his  correspondent  and  accept  his  bills,  the  latter  remitting 
the  value  to  the  amount,  in  light  gold  and  bills :  and  to  which  latter 
part  of  the  contract  the  other  had  no  other  relation  than  as  inciden- 
tally^ ascertaining  the  rate  at  which  the  ffold  was  to  be  taken.  The 
plaintiff,  by  letter,  requested  permission  oi  B.(^^  to  place  in  his  hands 
bills  which  had  a  long  time  to  run,  and  to  be  allowed  to  draw  without 
renewals  at  shorter  dates,  and  desired  B.  to  calculate  the  sum  to  be 
drawn  for,  allowing  commission.  The  bills  of  long  date,  indorsed  by 
the  plamtiff,  were  included  in  this  letter;  to  which  B.  returned  an  an- 
swer, saying,  that  agreeably  to  the  plaintiff's  wishes,  he  had  discount' 
ed  the  bills,  and  then  specified  the  amount  for  which  the  plaintiff  might 
draw  upon  him  as  desired.  The  plaintiff  drew  bills  accordingly  on  B., 
who  accepted  the  same,  but  shortly  afterwards  became  a  bankrupt,  and 
these  acceptances  were  dishonoured.  The  bills  received  from  the 
plaintiff  remained  in  the  hands  of  B.  at  the  time  of  the  bankruptcy, 
unnegotiated ;  but  the  assignees  of  B.  possessed  themselves  of  these 
bills,  and  received  the  amount  of  them.  An  action  for  money  had  and 
received  having  been  brought  by  the  plaintiff  against  the  assignees,  it 
was  holden,  that  it  would  lie ;  for  the  application  to  the  bankrupt  was 
not  to  sell  bills  of  long  date  for  those  of  shorter  date,  but  to 
place  *those  long  bills  in  the  hands  of  the  bankrupt,  upon  [  *248  ] 
condition  of  being  allowed  to  draw  short  bills  upon  him ; 
and,  though  in  his  answer  he  used  the  term  dUcounty  yet  he  assented 
to  the  terms  of  the  first  letter,  and  used  that  word  merely  as  a  mode 
of  ascertaining  what  he  was  to  receive  for  the  accommodation.  The 
biUs,  therefore,  having  been  deposited  upon  a  condition,  and  that  con- 
dition not  having  been  complied  with,  and  they  remaining  in  specie  in 

(o)  Took  y.  HolUng^worih,  5  T.  R.  215 ;  iSl  C7.  in  error,  2  H.  Bl.  501. 
{p)  Parke  v.  Eliaton^  1  East's  B.  544. 
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the  hands  of  the  bankrapt  at  the  time  of  the  bankruptcy,  the  plaintaff 
might  have  brought  trover  for  them  against  the  assignees ;  bat  they 
having  parted  with  the  bills,  and  received  the  value,  this  action  for 
money  had  and  peceived  would  well  lie  in  lieu  of  trover  to  recover  the 
bills.  See  further  on  this  point,  GHIes  v.  Perkins^  9  East,  12  ;  JErp. 
Sargeanty  1  Bose,  158;  Bent  v.  PuSer,  5  T.  R.  494;  JombartY. 
WoolleU,  2  My,  &  Cr.  889. 

A.,  B.,  C,  and  D.,  were  partners  in  a  banking-house  at  Liver- 
pool,(9)  and  0.  and  D.  also  carried  on  a  separate  mercantile  concern 
in  London.     J.  S.,  having  accepted  bills  payable  at  the  house  of  G. 
and  D.,  employed  A.,  B.,  0.,  and  D.  to  get  them  paid  accordingly, 
and  agreed  to  deposit  with  them  good  bills  indorsed  by  him  for  ti^e 
purpose  of  enabling  them  so  to  do ;  A.,  B.,  C,  and  D.  debited  J.  S.  in 
account  for  his  acceptances,  and  credited  him  for  all  the  bills  which  he 
deposited ;  some  of  the  bills  so  deposited  by  J.  S.were  remitted  by  A.,  B., 
C.  and  D.,  to  G.  and  D.  upon  the  general  account  between  the  two  houses, 
and  before  any  of  the  acceptances  of  J.  S.  became  due,  both  houses 
failed,  and  J.  S.  was  obliged  to  pay  his  own  acceptances;  it  was  holden, 
1st,  that  the  assignees  of  G.  and  D.  were  entitled  to  retain  against 
J.  S.  the  bills  remitted  to  them  by  A.,  B.,  G.,  and  D. :  held,  also,  that 
it  made  no  difference  that  one  of  the  bills  remitted  did  not  arrive  in 
London  until  after  the  bankruptcy  of  G.  and  D.,  though  sent  by  A.,  B., 
G.,  and  D.  before  the  event.     The  ground  on  which  this  decision  pro- 
ceeded, appears  to  have  been  this :  that  G.  and  D.,  notwithstanding 
their  partnership  with  A.  and  B.,  were  parties  capable  of  acquiring  a 
property  in  the  bills  in  question,  as  capable  as  any  third  party:  that 
they  had  acquired  such  property  without  reproach,  and  in  truth  in 
pursuance  of  that  agreement  upon  which  they  were  delivered  to  the 
banking-house ;  G.  and  D.  were  therefore  to  be  considered  as  third 
persons  with  whom  the  bills  had  been  negotiated.(l)    A  banker  has  a 
lien  for  the  amount  of  his  balance  upon  a  check  paid  in  by  a  customer 

on  his  running  account.(r) 
[  *244  ]       '''Secondly,  this  statute  does  not  extend  to  goods  of  which 

the  bankrupt  has  merely  a  temporary  cu8tody.(2)  As  where 
a  trader  having  sold  goods  which  were  lying  on  a  quay,(«)  it  was  agreed 
between  him  and  the  vendees,  that  the  goods  should  be  removed,  and 
lodged  in  a  warehouse  until  the  vendees  should  give  orders  for  the 

(q)  Bolton  v.  Puller,  1  Bos.  k  Pul.  539. 
(r)  Seott  ▼.  FraMm,  16  Bast,  428. 
(t)  Ex  parte  Flyn^  1  Atk.  185. 


(1)  If  A.  deposit  bills  indorsed  in  blank  with  B.,  bis  banker,  to  be  received  when  due, 
and  B.  raises  money  npon  them  by  pledging  them  with  0.,  another  banker,  who  is  not 
acquainted  with  the  circumstances  under  which  the  bills  came  into  the  hands  of  B.,  and 
afterwards  B.  becomes  bankrupt,  A.  cannot  maintain  trover  for  the  bills  against  C. 
CoUina  v.  Martin,  1  Bos.  k  Pul.  648. 

f2)  <*  Contrary  to  the  express  words  of  the  statute,  factors  have  been  excepted  out  of 
it  lor  the  sake  of  trade  and  merchandize."  Per  Lord  ffardvncke,  Gh.,  in  Ex  parte  Dumat, 
I  Atk.  234 ;  2  Ves.  586.  "By  the  course  of  trade,  bankers  and  factors  must  have  the 
goods  of  other  people  in  their  possession,  and  therefore  this  does  not  hold  out  a  false 
credit  to  the  world."    Per  BuUer,  J.,  in  Bryaon  v.  Wylie,  1  Bos.  k  Pul.  84,  n. 
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shipping  the  same  off  as  opportunity  offered,  thej  having  none  at  that 
time ;  and  accordingly  the  trader  caused  the  goods  to  be  removed  into 
a  warehouse  of  his  own,  for  the  purpose  of  this  agreement.  A  few 
weeks  after  the  trader  became  a  bankrupt ;  the  goods,  still  remaining 
in  his  warehouse.  This  was  holden  not  to  be  within  the  statute ; 
because  it  was  a  mere  temporary  custody  of  the  goods,  and  it  could  not, 
with  any  propriety,  be  said  that  they  were  in  the  order,  disposition,  or 
power  of  the  bankrupt* 

Thirdly,  the  statute  does  not  extend  to  those  cases  where  the  pro- 
perty has  been  delivered  to  the  vendee,  as  fully  as  the  nature  of  such 
property  will  admit.(l)  As  where  a  trader  having  borrowed  of  the 
defendant  a  sum  of  money,(0  gave  him  a  bond  for  1200Z.,  and  on  the 
same  day,  as  a  collateral  security,  assigned  to  him  the  bills  of  lading, 
and  policies  of  insurance  of  the  cargo  of  a  ship  then  at  sea;  the 
policies  of  insurance  were  indorsed  to  the  defendant,  but  the  bills  of 
lading  were  not.  The  trader  became  a  bankrupt,  and  a  bill  in  equity 
was  filed  oy  the  plaintiff,  as  his  assignee,  for  the  goods,  insisting  on 
the  circumstance  of  the  defendant's  not  having  been  put  in  possession 
of  them  at  the  time.  But  Lord  Hardwieksj  Ch.,  was  clearly  of  opinion, 
that  the  defendant  was  entitled  to  retain  possession  of  every  thing 
until  his  debt  was  satisfied,  because  every  thing  which  could  show  a 
right  to  the  cargo  being  delivered  over  to  the  defendant,  the  bankrupt 
could  no  longer  be  said  to  have  the  order  and  disposition  of  it ;  and, 
therefore,  the  case  did  not  fall  within  the  meaning  of  this  statute. 
So  where  a  trader,(t«)  being  indebted  to  the  defendant,  in  consider- 
ation of  the  defendant  advancing  him  a  further  sum,  agreed  to  assign 
the  cargo  of  a  ship  then  homeward  bound,  of  which  he  had  received 
letters  of  advice,  and  to  deposit  the  policy  of  insurance  on  the  goods 
in  the  hands  of  the  defendant,  and,  as  soon  as  the  bills  of  lading  were 
transmitted  to  him,  to  indorse  and  deliver  the  same  over  to 
'''the  defendant.  The  policy  and  letters  of  advice  were  de-  [  *245  ] 
posited  with  the  defendant  accordingly,  and  the  bill  of  lading 
was  indorsed  over  to  him  as  soon  as  it  arrived,  but  not  till  after  an 
act  of  bankruptcy  committed  by  the  trader.  On  the  arrival  of  the 
ship  the  goods  were  delivered  to  the  defendant.  Trover  having  been 
brought  by  the  assignees  of  the  bankrupt ;  it  was  holden,  that  the 
preceding  case  of  Brown  v.  Heathcote,  applied  strongly  to  the  present; 
and,  although  in  that  case  there  was  an  assignment  of  the  bill  of 
lading,  and  nere  only  an  agreement  to  assign,  yet  that  did  not  make 
any  cufference,  as  neither  conveyed  more  than  an  equitable  title.  Goods 
were  sent  from  London  to  Sutherland  upon  sale  and  return,  and  a 
letter  inclosing  an  invoice,  requested  the  buyer  to  return  such  as  were 
not  approved  m  as  short  a  time  as  possible.  The  goods  arrived  at  the 
shop  of  the  buyer  on  the  evening  of  the  18th  of  November,  and  on 

(t)  Brown  v.  Beatheote^  1  Atk.  160.  (u)  Lempriere  v.  Patlejf^  2  T.  B.  486. 


(1)  See  Manton  y.  Moore,  7  T.  R.  67,  and  ant€^  209,  which,  though  not  decided  on  this 
^.tatate,  affords  an  usefhl  illnstration  of  the  principle  here  insisted  on. 


247  BANKRtrPT. 

ments  thereon,  in  case  such  warrant  of  attorney  shall  be  given  to  con- 
fess judgment  in  B.  R.,  or  such  a  tme  copy  thereof  as  aforesaid,  in  case 
snch  warrant  of  attorney  shall  be  given  to  confess  judgment  in  any 
other  court,  shall,  within  twenty-one  days  after  execution,  be  filed, 
together  with  an  affidavit  of  the  tmie  of  execution,  with  the  clerk  of  the 
docquets  and  judgments  in  B.  R."  And  by  s.  2,  if  at  any  time  after 
the  expiration  of  twenty-one  days  next  afber  the  execution  of  such 
warrant  of  attorney,  a  commission  of  bankrupt  shall  be  issued  against 
the  person  who  shall  have  given  such  warrant  of  attorney  under  which 
he  snail  be  duly  found  and  declared  a  bankrupt,  then,  unless  such  war- 
rant of  attorney,  or  a  copy  thereof,  shall  have  been  filed  as  aforesaid, 
within  twenty-one  days  from  execution,  or  unless  judgment  shall  have 
been  signed,  or  execution  issued,  on  such  warrant  of  attorney  within 
the  same  period,  such  warrant  of  attorney,  and  the  judgment  and 

execution  thereon,  shall  be  deemed  fraudulent  and  void  against 
[  *248  ]  the  a6sienee8.(l)    The  '^'Srd  section  contains  a  similar  provision 

for  rendering  a  cognovit  (tctianem  void  as  against  assignees  of 
a  bankrupt  unless  filed.  But  this  statute  does  not  affect  the  secnritj 
for  all  purposes:  but  only  renders  it  inoperative  against  assignees  of  ft 
bankrupt  ^((2)  and  it  does  not  extend  to  warrants  of  attorney  execated 
by  insolvent  debtors.     See  11  Geo.  IV.  &  1  WUl.  IV.  c.  88. 

By  Stat.  6  Geo.  IV.  c.  16,  s.  81,  it  was  enacted,  that  all  conveyances 
by,  and  all  contracts  and  other  dealings  and  transactions  by  and  widi, 
any  bankrupt,  bond  fide  made  and  entered  into  more  than  two  calendar 
months  before  the  date  and  issuing  of  the  commission  against  him,  and 
all  ^executions  and  attachments  against  the  lands  and  tenements,  or 

Siods  and  chattels  of  such  bankrupt  bond  fide  executed  or  levied  more 
an  two  calendar  months  before  the  issuing  of  such  commission,  shoold 
be  valid,  notwithstanding  any  prior  act  of  bankruptcy ;  provided  the 
person  so  deaUng{e)  with  such  bankrupt,  or  at  whose  suit  or  on  whose 
account  such  execution  or  attachment  should  have  issued,  had  not,  at 
the  time  of  such  conveyance,  &c.,  notice  of  any  prior  act  of  bankruptcj; 
provided  also,  that  where  a  commission  had  been  superseded,  if  any 
other  commission  should  issue  against  any  person  comprised  in  sacs 
first  commission,  within  two  calendar  months  next  after  it  should  hare 


f: 


d)  Oreen  t.  Oray^  1  D.  P.  C.  360. 

e)  See  Peanon  y.  Oraham^  6  A»  &  E.  903,  4. 


(1)  "The  Btat.  6  Geo.  FV.  c.  16,  s.  81,  1b  no  repeal  of  the  stat  3  Geo.  IT.  c.  39,  s.  1 
The  Stat,  of  6  Geo.  TV.  is  confined  to  executions  bwUi  fide  issued.  The  stat.  of  3  Geo. 
IV.  declares  executions  issued  under  such  circumstances  as  the  present  to  be  franduieot 
and  void  as  against  the  assignees.  I  think,  therefore,  that  this  execution,  issuing  after 
an  act  of  bankruptcy,  under  circumstances  which  render  it  fraudulent  under  the  sUt  3 
Geo.  IV.,  is  not  under  the  protection  extended  b  j  the  stat.  6  Geo.  IV.  to  executions  ht^ 
fide  executed."  Per  Abbott^  G.  J.,  in  WiUim  ▼.  WkUaker^  M.  k  Malk.  8.  Under  the  second 
section  of  the  3  Geo.  IV.  c.  39,  a  warrant  of  attorney  is  void  as  against  the  assigneei  of 
a  bankrupt,  unless  it  be  filed,  or  judgment  be  signed  upon  it  within  twenty-one  days 
after  its  date,  although  the  petitioning  creditor's  debt  was  not  contracted  un&  after  the 
expiration  of  the  twenty-one  days.  EvereU  y.  WeUe^  2  M.  ^  Gr.  269 ;  2  Scott's  N.  R.  525. 
The  twenty-one  days  are  to  be  reckoned  exclusiyely  of  the  day  of  execution ;  hence,  a 
warrant  executed  on  the  9th  of  December,  was  holden  to  be  duly  filed  on  the  SOtb. 
WiUianu  v.  Burgete^  12  A.  &  S.  635 ;  4  P.  &  D.  443. 


been  snperseded,  no  each  conveyance,  &c.,  shonld  be  valid,  unless 
made,  &c.,  more  than  two  calendar  months  before  the  issaing  of  the 
first  commi88ion.(/)  N.  ''This  sectionQ)  applied  to  all 
"^executions  levied  more  than  two  months  oefore  the  issuing  [  *2^9  ] 
of  the  commission,  whether  founded  on  judgments  after  ver- 
dict, or  on  judgments  bj  default  or  confession,  the  words  being  general, 
and  not  in  any  way  limited  or  qualified:  the  108th  section,  (see  post, 
p.  258,)  applied  only  to  executions  on  judgments  by  default  or  confes- 
sion, or  nil  dieit,  where  the  seizure  had  taken  place  within  the  two 
calendar  months  before  the  issuing  of  the  commission.  This  construc- 
tion will  reconcile  the  two  sections  of  the  act.  The  108th  section, 
however  obscure  in  its  terms  originally,  has  now  received  a  judicial 
construction  which  makes  it  tolerably  clear.  The  creditor,  who  has 
issued  execution  on  a  judgment  after  verdict,  though  within  the  two 
months,  is  entitled  to  a  preference  if  the  seizure  was  before  an  act  of 
bankruptcy ;  but  where  the  judgment  is  by  default  or  confession,  then, 
to  entitle  the  creditor  to  a  preference,  there  must  have  been  a  sale  as 
well  as  a  seizure."  Per  Parkey  J.,  4  B.  &  Ad.  263-4.  See  also  Oros- 
field  V.  Stanley y  4  B.  &  Ad.  87. 

Goods  of  a  bankrupt  were  seized  under  an  execution  at  the  suit  of  a 
creditor,  before  ten  o'clock  in  the  forenoon  of  the  13th  of  August ;  the 
commission  of  bankrupt  issued  between  twelve  and  one  o'clock  on  the 
13th  of  October  foUowinff ;  it  was  holden,^^)  that  the  execution  was 
valid,  inasmuch  as  it  had  been  levied  more  tnan  two  calendar  months 
before  the  issuing  the  commi8sion.(2)  N.  B. — ^Where  the  transaction 
amounts  to  an  act  of  bankruptcy,  in  itself,  it  is  not  protected  by  this 
section;  e,  ^.,  a  transfer  of  goods  made  voluntarily  and  in  contempla- 
tion of  bankruptcy,  though  made  more  than  two  months  before  the 
issuing  of  the  commission,  and  in  satisfaction  of  a  bond  fide  debt,  is  not 
protected ;  for  by  the  8rd  section,  such  fraudulent  transfer  is  made  an 
act  of  bankruptcy.  Bevan  v.  JVunn,  9  Bingh.  107.  [In  this  case  of 
Bevan  v.  NunUy  lb.  112,  Tindaly  G.  J.,  expressed  an  opinion,  that 
the  payment  of  a  debt  to  a  creditor,  by  way  of  preference,  was  not  an 
act  of  bankruptcy.  This  question  came  before  the  Court  of  Review,  in 
the  case  of  ex  parte  8imp%ony  in  re  Sunt^  Nov.  13.  The  Chief  Judge, 
Knight  Bruce,  Y.  C,  (after  communicating  with  Chief  Justice  Tindal^ 
who  retained  his  former  opinion,)  decided,  that  a  payment  of  money  by 
a  trader  to  a  creditor,  by  way  of  fraudulent  preference,  might  of  itself 


i: 


/)  See  Shaw  y.  ffarvey,  1  A.  A  E.  920. 

ff)  Oodaon  y.  Sanctuary,  4  B.  &  Ad.  256.   See  also  Cotcie  y.  Harru,  1  M.  &  Malk.  141. 


(1^  According  to  Bayley,  J.,  in  Wymer  y.  KembU,  6  B.  A  0.  482,  this  section  only 
applies  where  there  has  been  a  prior  act  of  bankruptcy;  and  according  to  Tindal^  C.  J., 
deUyerlng  opinion  of  the  court  in  Bevan  y.  Nunriy  9  Bingh.  112,  the  clause  does  not  apply 
to  any  easei  unless  where  a  former  act  of  bankruptcy  is  assumed  to  haye  been  com- 
mitted. 

(2)  The  assignment  under  the  Rhode  Island  Insolyent  law  takes  effect  only  from  the 
time  it  is  made.  It  is  the  transfer  which  yests  the  property  in  the  assignee  for  the 
creditors.  If  petitioner  fail  to  prosecute  his  petition,  or  discontinue  it,  his  person  and 
property  are  as  liable  as  if  he  had  not  applied ;  and  if  after  judgment  of  the  court  he  fuJL 
to  assign,  it  is  liable  to  be  taken  on  execution.    Hunter  y.  U,  S.,  5  Peters,  173. 
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be  a  ^^  ^ty  delivery,  or  transfer  of  any  of  his  goods  or  chattek,"  witliin 
the  meaning  of  the  6  Geo.  lY.  c.  16.] 

But  now,  by  stat.  2  &  8  Vict,  c.  11,  s.  12,  [4th  June,  1839,]  all  c(mr 
veyances  by  any  bankrupt  bond  fide  made  h^are  the  date  and  inuing 
of  the  fiat  shall  be  valid,  notwithstandins  any  prior  act  of  bankruptcy, 
provided  the  person  to  whom  such  bankrupt  so  conveyed,  had  not  at 
the  time  of  such  conveyance  notice  of  any  prior  act  of  bankruptcy: 
and  by  s.  13,  of  the  same  act,  no  p^trchase  from  any  bankrupt  bond  fide 
and  for  valuable  consideration,  where  the  purchaser  had  notice  at  the 
time  of  purchase  of  an  act  of  bankruptcy,  shall  be  impeached  by  reason 
thereof,  unless  the  commission  shall  have  been  sued  out  within  twelve 
calendar  months  after  such  act  of  bankruptcy.(A)  N.  This  act  does 
not  extend  to  Ireland.  And  by  2  &  8  Vict.  c.  29,  [19th  July,  1839J 
reciting  the  6  Geo.  IV.  c.  16,  s.  82,  and  2  &  8  Vict  c.  11,  all  eontraeU^ 

dealings,  and  transactions,(t)  by  and  with  any  bai^kmpt, 
[  *250  ]   really  and  bond  fide  made  ^before  the  date  and  issuing  of 

the  fiat,  and  all  executions  and  attachments  against  the  luidB 
and  tenements,  or  coods  and  chattels  of  such  bankrupt,  bond  fide 
executed  or  levied  before  the  date  and  issuing  of  the  fiat,  shall  be 
deemed  to  be  valid,  notwithstanding  any  prior  act  of  bankrupt^  by 
such  bankrupt  committed;  provided  the  person  so  dealing  with  em 
bankrupt,  or  at  whose  suit  or  on  whose  account  such  execution  or 
attachment  shall  have  issued,  had  not  at  the  time  of  such  contnet, 
dealing,  or  transaction,  or  at  the  time  of  executing  or  levyiikg  soch 
execution  or  attachment,  notice  of  any  prior  act  of  bankruptcy ;  pro- 
vided also,  that  nothing  herein  contained  shall  be  deemed  to  give 
validity  to  any  payment  made  by  any  bankrupt  being  a  fraudulent  pt- 
ference  of  any  creditor  or  creditors  of  such  bankrupt,  or  to  any  execu- 
tion founded  on  a  judgment  on  a  warrant  of  attorney  or  cognovit  gifen 
by  any  bankrupt  by  way  of  such  fraudulent  preference.f^)  In  a  case 
where  an  act  of  bankruptcy  having  been  committed  on  the  6th  of  July? 
1839,  a  bond  fide  execution  was  issued  on  the  8th,  under  which  the 
goods  <r{  the  bankrupt  were  seized :  the  foregoing  statute  was  passed 
on  the  19th,  and  on  the  24th  a  fiat  in  bankruptcy  issued,  under  which 
the  plaintiffs  were  chosen  assignees ;  it  was  holden,({)  that  the  assignees 
must  take  the  property  subject  to  the  new  law,  and  that  the  execution 
was  protected  oy  the  statutes.  And  in  a  subsequent  case(fn)  it  irss 
holden,  that  this  statute  has  a  retrospective  operation,  so  as  to  protect 
the  sheriff  from  liability  in  respect  of  a  bond  fide  execution  levied  on 
the  goods  of  a  bankrupt,  without  notice  of  the  act  of  bankruptcy,  even 
when  the  seizure  and  sale  took  place,  and  the  fiat  issued,  before  the 
passing  of  the  act ;  but  the  assignees  were  not  appointed  until  after- 
wards :  and,  in  a  still  more  recent  case,  it  was  decided  that  the  statnte 
does  not  apply  to  a  case  where  the  assignees  were  appointed  before  its 

(h)  See  sect.  7  of  stat.  5^6  Vict.  o.  122,  ante,  p.  198. 
ft)  TS^rquand  v.  Vanderplank,  10  M.  k  W.  180. 
^A;)  See  pott,  p.  264. 
^l)  Edmondi  v.  LawUy,  6  M.  &  W.  285. 

[m)  NeUirop  v.  Scaritbrick,  6  M.  &  W.  684,  recogmzlng  Ludein  y.  5i(fflf»fOfi,  8  Scott, 
676 ;  6  Bingh.  N.  C.  353. 
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pas8ing.(9t)  ThiB  statute  only  protects  transactions  which  were  valid 
in  themselves  from  being  impeacned  by  the  artiiScial  relation  of  the  title 
of  the  assignees.  Therefore  where  a  trader  committed  an  act  of  bank- 
ruptcy, bv  procuring  his  ffoods  to  be  taken  in  execution,  the  transaction 
was  decided  to  be  invalid,  and  not  to  be  within  the  meaning  of  the 
statute  2  &  8  Vict.  c.  29,  although  the  execution  was  bond  fide  levied 
by  the  judgment  creditor.(o)  It  nas  been  since  decided  that  the  words 
^^  bond  fide  executed  and  levied,"  mean  bond  fides  of  the  creditor,  and 
that  an  execution  bond  fide  levied  must  be  considered  to  be  an  execution 
perfected,  and  which  is  rendered  valid  by  the  statute,  though  in  itself 
an  act  of  bankruptcy.(j9)  Under  this  statute  a  deposit  of  a  policy  of 
assurance  by  way  of  security  for  a  debt,  made  previously 
"^to  the  commission  of  an  act  of  bankruptcy  by  the  depositor,  [  *251  ] 
and  notified  to  the  insurance  company  by  the  party  with 
whom  the  deposit  was  made,  previously  to  the  issuing  of  the  fiat,  though 
subsequently  to  the  act  of  bankruptcy,  was  holden  Valid  as  against  the 
assignees,  it  not  appearing  that  at  the  time  the  notice  was  given  to  the 
company,  the  party  giving  it  was  aware  of  an  act  of  bankruptcy  having 
been  committed.(m?) 

^  "The  eflFect  of  the  statute  2  4  8  Vict.  c.  29,  is  to  wipe  out  the  act  of 
bankruptcy  altogether,  except  where  the  creditor  has  notice  of  it ;  and 
to  substitute  the  fiat  for  it  in  all  cases  where  the  creditor  has  no  notice 
of  it.'Xg)  Notice  to  a  sheriff's  officer,  in  possession  under  a^.  /a.,  of  an 
act  of  bankruptcy  committed  by  the  defendant,  is  not  notice  to  the 
execution  creditor  within  this  statute,  (r)  Notice  of  a  docket  having 
been  struck,  is  not  notice  of  a  prior  act  of  bankruptcy  within  the 
meaning  of  this  8tatute.(«) 

By  Stat.  6  Geo.  IV.  c.  16,  s.  82,  all  payment8(^l)  reaJlv  and  bond 
fide  made  by  any  bankrupt,  or  by  any  person  on  his  behalf,  before  the 
date  and  issuing  of  the  commission  against  such  bankrupt,  to  any  ere- 
ditor  of  such  bankrupt,  (such  payment  not  being  a  fraudident  prefer- 
ence of  such  creditor^  shall  be  deemed  valid,  notwithstanding  any  prior 
act  of  bankruptcy  by  such  bankrupt  committed;  and  all  payments 
really  and  bond  fide  made,  or  which  shall  hereafter  be  made,  to  anv 
banlurupt  before  the  date  of  issuing  of  the  commission  against  such 
bankrupt,  shall  be  deemed  valid,  notwithstanding  any  prior  act  of 
bankruptcy  by  such  bankrupt  committed :  and  such  creditor  shall  not 
be  liable  to  refund  the  same  to  the  assignees  of  such  bankrupt,  pro- 
vided the  person  so  dealing{£)  with  the  said  bankrupt  had  not,  at  the 


i 


fi)  Moore  r.  PhOlip^^  *tU,kW.  636. 

o)  BaU  V.  WaUac€^  7  M.  A;  W.  363.   See  Chreen  v.  Steer,  1  Q.  B.  707 ;  1  G.  A  D.  499. 
{p)  Per  Parke,  B.,  in  Belcher  v.  Magnay,  12  M.  k  W.  109. 
(ppyin  re  Styan,  1  Phill.  106. 
(q)  Per  Parke,  B.,  in  Ramaey  ▼.  Eaton,  10  M.  ft  W.  24. 
(r)  Ranuey  ▼.  Eaton,  10  M.  k  W.  22. 
hS  Hocking  t.  Aeraman,  12  M.  ft  W.  170. 
(1)  See  Pearson  v.  Oraham,  6  A.  ft  B.  904. 

(1)  These  words,  "'payments  reallj  and  bond  fide  made/  mnst  mean  payments  of 
money  not  intended  to  be  reclaimed  by  the  party."  Per  Tindal,  G.  J.,  in  Oibeon  v.  Muskett, 
4  M.  ft  6r.  170 ;  3  Scott's  N.  B.  434. 
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time  of  sncli  payment  bj  or  to  sucli  bankrupt,  notice  of  any  bank- 
ruptcy by  8ucn  bankrupt  committed.  And  by  sect.  83,  the  iasmng  of 
a  commission  shall  be  deemed  notice  of  a  prior  act  of  bankruptcy,  (i 
an  act  of  bankruptcy  had  been  actually  committed  before  the  iieiimg 
the  commission,)  if  the  adjudication  of  the  person  against  whom  each 
commission  has  issued  shall  have  been  notified  in  the  Lonian  Gaxette^ 
and  the  person  so  affected  by  such  notice  may  reasonably  i>e  presumed 
to  have  seen  the  same.  Notice  to  the  principal  is  not^  to  all  hie 
agents,  if  there  be  reasonable  time  to  commumcate  that  notice  to  lis 
agents;  Mayhew  v.  JEameSy  8  B.  &  G.  601.  Hence,  notice  to  the  Bank 
of  England  is  notice  to  all  its  branch  banks;  WSlisY.  The 
[  *252  ]  Bank  of  ^England,  4  A.  &  E.  21.  Under  sect.  82,  pay- 
ments really  and  b(md  fide  made  are  valid,  even  in  cases 
where  the  contract  or  transaction,  upon  which  they  are  made,  has 
taken  place  within  two  calendar  months  before  the  commission.  See 
Coles  V.  RoUns,  8  Camp.  188.  Caeh  v.  Youna,  2  B.  &  C.  418.  The 
same  point  was  decidea  in  HUl  v.  FameUy  9  B.  &  C.  45,  where  a 
library  of  books  had  been  purchased  of  a  hop-merchant  and  paid  for, 
without  notice  that  the  hop-merchant  had  at  that  time  committed 
an  act  of  bankruptcy,  on  which  a  commission  was  afterwards,  and  after 
the  sale  of  the  books,  taken  out.(t«)  So  giving  cash  for  a  bank(x)  poet 
bill.  A  payment  in  goods  is  a  payment  within  the  meanmg  of  ^ 
section.     Uence  where  the  bankrupt,  after  repeated  applications  for 

i>ayment  of  a  previous  debt,  but  after  a  secret  act  of  bankruptcy,  d^ 
ivered  goods  bond  fide  in  part  payment;  it  was  holden  to  be  protected. 
Cannan  v.  Woody  2  M.  &  W.  466.  "A  bond  fide  payment  imports 
something  different  from  and  additional  to  an  actual  payment;  the 
words  bond  fide  were  inserted  by  the  legislature  to  raise  the  question, 
whether  the  money  had  been  paid  honestly  and  fairly  in  the  coarse  of 
an  honest  transaction."  Per  Tindaly  G.  J.,  Devas  v.  VencAleSy  3  Bingh. 
N.  C.  408.  Where  B.,  having  committed  a  secret  act  of  bankmptey* 
assigned  chattels  to  the  defendant,  as  a  security  for  money  lent  to  B.. 
by  the  defendant,  in  trust  to  permit  B.  to  use  them  till  March,  18SS, 
and  then,  if  the  debt  were  unpaid,  to  sell  them  in  discharge  thereof.  In 
October,  1882,  and  within  two  months  of  this  assignment,  a  fiat  issoed 
against  B. ;  it  was  holden,  that  this  could  not  be  considered  as  a  paj" 
ment  protected  by  the  82nd  section:  the  word  payment  applied  to  a 
payment  of  a  debt,  and  not  to  a  loan  of  money  upon  the  securitr  of  t 
transfer  of  goods.  Cannan  v.  DeneWj  10  Binra.  292.  So  where  a 
bankrupt  having,  within  two  months  before  the  fiat,  deposited  chatteb 
by  way  of  pledge,  in  consideration  of  an  advance  of  money;  it  wtf 
holden,  that  the  transaction,  though  bond  fide  and  without  notice  of  an 
act  of  bankruptcy,  was  not  protected.(y) 

By  Stat.  6  Geo.  lY.  c.  16,  sect.  84,  no  person  or  body  corporate,  or 
public  company,  having  in  their  possession  or  custody  any  money,  goods, 
wares,  merchandizes,  or  effects,  belonging  to  any  bankrupt,  shall  be  es- 


(u)  And  see  Buhop  v.  Cramh(»y,  3  B.  &  G.  416 ;  Ward  y.  Clarke^  1  M.  &  Malt  49^ 
and  Cook  t.  Caldecott,  ib,  622 ;  ante^  205,  n. 

[z)  WUUt  Y.  The  Bank  of  En ff land,  4  A.  ft  B.  21,  n. 

Wriffht  Y.  FeamUy,  6  Bingh.  K.  C.  89 ;  alBrmed  in  Ex.  Ch.  6  Bingh.  N.  0.  446. 
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dangered  by  reason  of  the  payment  or  delivery  thereof  to  the  bank- 
rupt or  his  order;  provided  such  person  or  company  had  not,  at  the 
time  of  such  delivery  or  payment,  notice  that  such  bankrupt  had  com- 
mitted an  act  of  bankruptcy.  And  by  sect.  85,  if  any  accredited 
agent  of  any  body  corporate  or  public  company  shall  have  had  notice  of 
any  act  of  bankruptcy,  such  body  corporate  shall  be  hereby  deemed  to 
have  had  such  notice. 

By  sect.  86  (re-enacted  by  stat.  2  &;  8  Vict.  c.  11,  s.  18, 
anUj  p.  249)  no  purchase  from  anv  bankrupt  bond  fide^  and  [  '*'253  ] 
for  valuable  consideration,  where  the  purchaser  had  notice  at 
the  time  of  an  act  of  bankruptcy  by  such  bankrupt  committed,  shall  be 
impeached  by  reason  thereof,  unless  the  commission  against  such  bank- 
rupt shall  have  been  sued  out  within  twelve  calendar  months  after  such 
act  of  bankruptcy. 

By  sect.  87,  no  title  to  any  real  or  personal  estate  sold  under  any 
commission,  or  under  any  order  in  bankruptcy,  shall  be  impeached  by 
the  bankrupt,  or  any  person  claiming  under  him,  in  respect  of  any 
defect  in  the  suing  out  of  the  commission,  or  in  any  of  the  proceedings 
under  the  same,  unless  the  bankrupt  shall  have  commenced  proceedings 
to  supersede  the  saad  commission,  and  duly  prosecuted  the  same  withm 
twelve  calendar  months  from  the  issuing  thereof.(2;)  The  words  '^claim- 
ing under"  the  bankrupt,  do  not  include  the  assignees  under  a  subse- 
quent commission.(a) 

By  sect,  108,  no  creditor  having  security  for  his  debt,  or  having 
made  any  attachment  in  London,  or  any  other  place,  by  virtue  of  any 
custom  there  used,  of  the  goods  of  the  bankrupt,  shall  receive  upon 
such  security  or  attachment  more  than  a  rateable  part  of  such  debt; 
except  in  respect  of  any  execution  or  extent  served  and  levied,  by 
seizure  upon,  or  anv  mortgage  or  lien  upon,  any  part  of  the  property 
of  such  bankrupt  before  the  bankruptcy;  provided  that  no  cr editor ^ 
though  for  a  valuable  conrnderationy  who  shaU  9ue  ou/t  execution  upon 
any  judgment  obtained  by  defaukt^  eortfemon  or  nil  dicity  shall  avail 
himself  of  such  execution  to  the  prejudice  of  other  fair  creditors^  but 
shall  be  paid  rateable  with  such  creditors*  This  proviso  limits  the  ex- 
ception, and  the  exception  applies  only  to  cases  falling  within  the  first 
part  of  the  section,  viz.  those  of  creditors  having  security.  Per  Lord 
TenterdeUy  C.  J.,  6  B.  &.  C.  484,  Wymar  v.  KembU.  In  this  case  the 
goods  of  the  debtor  had  been  seized  under  a  ji.  fa,  sued  out  upon  a 

{udgment  of  non  sum  informatusy  and  delivered  to  the  creditor  under  a 
ySl  of  sale  by  the  sheriff;  then  a  bankruptcy  followed;  and  it  was 
holden,  that  he  had  ceased  to  be  a  creditor,,  naving  been  paid  by  means 
of  the  execution  before  the  bankruptcy.  So,  where  after  seizure  and 
before  bankruptcy,  the  debtor  pays  the  money  to  the  sheriff's  officer, 
the  debt  is  thereby  extinguished,  and  although  the  money  is  in  the 
hands  of  the  sheriff  at  the  time  of  the  bankruptcy,  and  paid  over  to 
the  execution  creditor  afterwards,  the  assignees  cannot  recover.  Mor^ 
land  V.  PeUatty  8  B.  &;  G.  722.    But  where  the  sheriff  had  made 

(z)  See  Earl  OranvHU  v.  Danvert,  7  Sim.  121. 
(a)  Chtdd  Y.  Shoyer^  6  Bingh.  738. 
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a  seizure  before  act  of  bankmptej,  bnt  the  goods  remamed  in  Ida 
hands  unsold  at  the  time  of  the  bankruptcy,  it  was  holden  that  the 
sheriff  was  not  justified  in  paying  oyer  to  the  creditor  money  received 
by  him  as  the  proceeds  of  the  sale,  after  the  bankruptcy. 
[  "^254  ]  *mtley  v.  Buck,  8  B.  &  G.  160.  See  further  on  this  subject, 
in  re  Washbaum,  8  B.  &  C.  444.  GhlcUchmidt  t.  Sandet^  6 
Scott,  N.  R.  962.(1) 

An  execution  founded  on  a  warrant  of  attorney  or  cognovit  is  still 
within  the  operation  of  this  108th  section,  and  not  protected  agunst 
the  effect  of  an  act  of  bankruptcy  or  a  fiat  before  the  sale,  though  the 
seizure  had  taken  place  before  the  act  of  bankruptcy.  (6)  When  an 
execution  Ij  fieri  facias  on  a  judgment  on  a  warrant  of  attorney  (not 
given  by  way  of  fraudulent  preference)  was  executed  by  seizure,  after 
a  secret  act  of  bankruptcy,  but  not  completed  by  sale  of  the  goods 
seized  before  the  issuing  of  the  fiat,  which  was  subsequent  to  the  pass- 
ing of  the  2  &  8  Vict.  c.  29 ;  it  vras  holden,  that  the  execution  creditor 
waa  not  entitled  to  the  benefit  of  it  as  against  the  assignees  of  the 
bankrupt ;  the  stat.  2  &  8  Vict.  c.  29,  not  having  had  the  effect  of  ren- 
dering  yalid  such  executions  so  as  to  entitle  the  execution  creditor  to 
the  benefit  of  them  against  the  assignees,  nor  repealed  the  108th  8e^ 
tion  of  the  statute  6  Geo.  lY.  c.  lo  ;(c)  the  right  of  the  assignees  to 
the  goods  seized,  or  the  proceeds,  may  be  enforced  by  an  action  of 
trover  against  the  sheriffs  who  sold  after  the  fiat.((2) 

These  decisions  must,  it  is  oonceiyed,  lead  to  an  early  interference 
on  the  part  of  the  legislature;  for  to  ayoid  the  risk  of  having  execo- 
tions  defeated,  it  has  now  become  the  practice  of  sheriffs  to  sell  the 
property  seized  immediately  after  an  execution  is  levied,  and  thus  in 
most  cases  a  very  great  sacrifice  is  the  consequence.(e)  But  where  s 
creditor  on  a  judgment  founded  upon  a  warrant  of  attorney,  issaed 
execution  thereon,  and  seized  and  sold  the  goods  of  the  debtor  under  a 
fi.  fa.  without  notice  of  any  act  of  bankruptcy  committed  by  the  debtor, 
and  on  the  day  after  the  sale,  a  fiat  in  bankruptcy  issued  against  the 
debtor;  it  was  holden,  that  the  assignees  were  not  entitled  to  recoTer 
from  the  creditor  the  proceeds  of  the  sale,  inasmuch  as,  at  the  time  of 
the  fiat,  he  was  not  a  creditor  of  the  bankrupt  within  this  section.(/) 

(6)  Per  Park€f  B.,  in  ChetUm  y.  Oibbty  12  H.  ^  W.  126;  citing  Whitmore  t.  Bobertic^ 
8  M.  ft  W.  463 ;  and  Skey  v.  Carter,  11  M.  ft  W.  571. 

(e)  Whitmore  v.  Mobertton^  8  M.  ft  W.  463 ;  Rawdon  Y.  Wentworth^  10  IL  ft  W.  36;  5br 
V.  Carter,  11  M.  ft  W.  571 ;  6  Scott*8  N.  R.  877. 

(d)  ChetUm  r.  CHbba,  12  M.  ft  W.  Ill,  recognising  Sawdon  y.  Weniworik,  nffa> 

[•)  See  prefkce  to  Montaga  and  Ayrton's  Law  of  Bankruptcy,  second  edition. 

[/}  RavMey  t.  EaUm^  10  M.  ft  W.  22. 


i: 


(1)  By  the  63d  section  of  the  bankmpt  law  of  the  United  States,  passed  the  25tli  k^ 
1800^  c.  173,  l^ziz.1  it  is  enacted,  "that  nothing  contained  in  this  act,  shall  be  taken  or 
considered  to  invalidate  or  impair  any  lien  existing  at  the  date  of  tku  act,  npon  the  bsu 
or  chattels  of  any  person  who  may  hare  become  a  bankmpt"  Under  this  section,  it 
was  held,  that  debts  due  on  judgments  docketed  preyious  to  the  enactment  of  the  statste, 
remain  a  lien  on  the  lands  then  held  by  the  bankrupt,  and  haye  a  priority  in  psjioeDt 
out  of  the  lands  affected  by  them,  before  the  general  creditors,  the  assignment  passu)? 
such  lands  subject  to  all  judgments  so  docketed,  if  the  judgment  creditor  has  not  cone 
in  under  the  commission.    Livingiton  v.  Livingtion^  2  Caines'  Rep.  300. 
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The  Stat.  1  WUl.  IV.  o.  7,  s.  7,  recitins  so  much  of  the  108th  section 
of  the  statute  of  6  Geo.  lY.  {ante,  p.  258)  as  there  is  printed  in  italics, 
and  also,  that  bj  reason  of  such  provision,  plaintiffs  had  been  and  might 
be  deterred  from  accepting  a  cognovit  actionem,  with'staj  of  execation, 
whereby  the  expense  of  further  proceedings  in  such  actimi  might  have 
been  and  may  be  saved  or  diminished,  for  remedy  thereof  enacts;  ^^that 
no  judgment  signed  or  execution  issued  after  the  passing  of  that  act 
filth  March,  1831,]  on  a  cognovit  actionem  after  declaration 
filed,  or  delivered,  or  judgment  by  default,  confession,  *or  nil  [  "^255  ] 
dicit,  according  to  the  practice  of  the  court  in  any  action  com- 
menced adversely,  and  not  by  collusion  for  the  {Mirpose  of  fraudulent 
preference,  shall  be  deemed  within  the  foregoing  provision."  An  exe- 
cution sued  out  upon  a  final  judgment,  after  judgment  by  nil  dicit,. 
fall8(^)  within  this  proviso,  which  compromises  all  judgments  by  de- 
fault, and  cannot  be  restrained  to  judgments  by  default  by  the  consent 
or  the  collusion  of  the  parties ;  and  tne  words  ^^  obtained  *by  default, 
confession,  or  nil  dicit,"  apply  to  a  judgment  obtained  before,  as  well 
as  after,  the  passing  of  the  act.  The  statute  1  WiU.  lY.  c.  7,.  s.  7, 
does^  not  extend  to  a  judgment  on  a  warrant  of  attcnrney,  thoi^  given 
without  collusion  or  intention  of  fraudulent  preference.(A) 

A  plaintiff  in  execution  upon  a  judgment  by  confession  ceases  to  be 
a  creditor,  having  security  for  his  debt  withm  the  108th  section  of 
statute  6  Geo.  I V.  c.  16,  when  the  goods  seised  under  that  execution 
are  sold,  even  though  an  act  of  bankruptcy  be  committed  before  the 
return  of  the  writ.(t} 


Vm.  Of  Actions  which  may  he  brougJU  by  the  AasigneeB  ef  a  Bank- 
ruptj  p.  255,  and  in  what  manner  they  ottght  to  sucy  p.  260,  Actions 
against  Assignees^  p.  262. 

Bt  stat»  5  &  6  yict.  c.  122,  s.  26,  if  the  assignees  commence  any 
action  or  suit  for  any  money  due  to  the  bankrupt's  estate,  before  the 
time  allowed  by  this  act  for  the  bankrupt  to  dispute  the  fiat  shall  have 
elapsed,  (see  sect.  24)  any  defendant  in  any  such  action  or  suit  shall  be 
entitled,  after  notice  given  to  the  assignees,  to  pay  the  same,  or  any 
part  thereof,  into  the  court  in  which  such  action  or  suit  is  brought; 
and  all  proceedings  with  respect  to  the  money  so  paid  into  court  snail 
thereupon  be  stayed  until  the  time  aforesaid  shall  have  elapsed :  and  if 
within  that  time  the  bankrupt  shall  not  have  commenced  such  action, 
suit,  or  other  proceeding  as  aforesaid,  and  prosecuted  the  same  with 
due  diligence,  the  money  shall  be  paid  out  of  court  to  the  assignees, 
but  otherwise  shall  abide  the  event  of  such  action,  suit  or  other  pro- 
ceeding as  aforesaid,  and  upon  such  event  shall  be  paid  out  of  court 
either  to  the  assignees  or  the  person  adjudged  bankrupt,  as  the 
court  shall  direct ;  and  after  such  payment  made  so  into  court,  it  shall 


{g)  Cuming  v.  WeUford,  4  M.  ft  P.  238 ;  6  Bingh.  502. 
h)  Cratfield  y.  StanUff,  4  B.  ft  Ad.  87 ;  1  Nev.  ft  M.  668. 
ft)  Higgim  T.  JT^dom,  3  T.  ft  J.  1,  recognizing  Wym«r  y.  KemhU, 
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not  be  lawful  for  the  person  so  adjudged  bankrupt  to  proceed  against 
the  defendant  for  recovery  of  the  same  money. 

See  Stat.  7  &  8  Vict.  c.  Ill,  ss.  8,  9,  anU,  p.  224,  5,  respecting 
actions  by  assignies  of  a  company  made  bankrupt  under  the  provisiozu 

of  that  act. 
[  "^256  ]       *The  assignees  of  a  bankrupt  can  recover  such  things  only 
as  the  bankrupt  had  both  a  legal  and  equitable(y)  right  in. 
See  antCj  p.  240. 

1.  Money  had  and  received. — ^An  action  for  money  had  and  received 
will  lie  against  a  creditor  of  the  bankrupt,(i)  who,  after  the  act  of 
bankruptcy,  takes  out  execution  against  the  goods  of  the  bankrupt,  and 
receives  from  the  sheriflf  the  money  arising  from  the  sale  of  the  goods; 
for  the  law  supposes  the  creditor  to  have  received  the  same  for  the  nse 
of  the  assignees  in  whom  the  property  of  the  goods  is  vested,  and  thence 
implies  a  promise  to  pay.  So  where  a  trader  became  a  bankrupt  bj 
lying  in  prison  two  months  Tnow  21  days)  after  an  arrest  ;{I)  it  was 
holden,  that  his  assignees  migat  maintain  an  action  for  money  had  and 
received  against  a  person  who,  after  the  arrest,  and  before  the  eipira- 
tion  of  the  two  months,  having  had  notice  that  a  commission  would  be 
sued  out  against  the  trader,  sold  his  goods  and  paid  him  the  prodnce. 

In  cases  of  this  kind,  the  assignees  have  an  election  to  bring  either 
trover  or  assumpsit.  In  trover  they  may  recover  the  full  value  of  the 
goods  at  the  time  they  were  taken,  though  the  sale  may  not  actnallj 
have  produced  more  than  half  their  worth :  but  in  assumpsit,  the 
assignees,  considering  the  party  selling. the  goods  as  their  agent, are 
entitled  to  recover  only  what  was  produced  by  the  sale  of  the  ffood&(m) 
If  the  assignees  bring  assumpsit,  they  affirm  the  contract,  and  the  de- 
fendant, if  a  creditor  of  the  bankrupt,  may  set  off  his  debt.(n)  Bat 
the  assignees  cannot  affirm  the  act  of  the  bankrupt  as  their  agent  in 
part,  and  avoid  it  as  to  the  rest.(o) 

A.  agreed  in  writing  with  B.  and  C,  on  behalf  of  themselves  and  D., 
as  partners  in  trade,  to  serve  them,  B.  and  C,  and  the  surviTor  of 
them,  for  seven  years,  as  their  foreman,  and  not  to  engage  in  trade  on 
his  own  account  during  that  period  without  their  consent ;  and  B.  and 
G.  agreed  to  pay  him  wages  after  a  fixed  rate  weekly,  as  long  as  he 
should  serve  them  faithfully  ;  it  was  holden,( »)  that  the  right  of  action 
for  a  breach  of  this  agreement,  that  the  dismissal  of  A.  without  a 
reasonable  cause,  passed  to  the  assignees  of  A.  on  his  bankruptcy,  as 
being  part  of  his  personal  estate  whereof  a  profit  might  be  made. 

By  the  law  of  England,(5r)  if  not  contradicted  by  the  laws  of  the 
country  where  the  property  may  be,  the  commissioners  may  dis- 

(/)  Per  Parkej  B.,  in  Moffff  r.  Baker,  3  M.  &  W.  197. 
(A)  Kilchin  v.  Campbell,  3  Wila.  304 ;  2  Bl.  Rep.  82t. 
{I)  King  Y.^Leitk,  2  T.  R.  Ul ;  and  see  ante^  p.  216^  («). 
(m)  Per  Groae  and  ^i///^,  Js.,  in  King  v.  LeUh^  2  T.  R.  144,  145. 
(n)  Smith  v.  Jfodsofty  4  T.  R.  211,  recognized  in  Rtusell  v.  Bell,  8  M.  ft  W.  277. 
(o)  Wilwn  V.  Fouller,  Str.  859 ;  Brewer  v.  Sparrow,  7  B.  ft  €.  313,  per  ^fly^,  J.,S.P. 
(p)  Drake  v.  Beckham,  (Ex.  Ch.  reyersing  judgment  of  the  Goart  of  Ex.)  11  M.  *  ^• 
315. 

{g)  Hunter  v.  Potte,  4  T.  R.  182;  PhiU^e  v.  Hunter,  2  H.  Bl.  402. 
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pose  of  the  personal  property  of  the  bankrupt  resident  here, 
"^although  such  property  be  in  a  foreign  country.  Hence  [  *257  ] 
where  the  defendant  being  resident  in  England,  and  a  credi- 
tor of  the  bankrupt  in  Engkind,  after  the  assignment  of  the  bankrupt's 
estate,  and  with  full  knowledge  thereof,  attached,  and  afterwards  re- 
ceived, by  a  remittance,  money  due  to  the  bankrupt  in  Rhode  Island  in 
North  America ;  it  was  holden,  that  the  assignees  might  recover  the 
same  from  the  defendant,  in  an  action  for  money  had  and  received  to 
their  use.  So  where,  after  an  act  of  bankruptcy  committed,(r)  but  be- 
fore the  assignment,  a  creditor  of  the  bankrupt  in  England,  and  resi- 
dent in  England,  with  knowledge  of  the  act  of*  bankruptcy,  made  an 
affidavit  of  debt  in  England,  by  virtue  of  which  he  attached,  and  after 
the  assignment  received,  money  due  to  the  bankrupt  in  one  of  the 
British  plantations  in  America ;  it  was  holden  that  the  assignees  might 
recover  the  same  in  an  action  for  money  had  and  received.(l)    A.,  after 

(r)  Sai  V.  Worswiekj  1  H.  Bl.  665. 


(1)  The  bankrupt  law  of  a  foreign  country  is  incapable  of  operating  a  legal  transfer  of 
property  in  the  United  States.  Hence,  creditors  who  have  attached  the  property  of  their 
debtor  in  this  country,  according  to  the  laws  of  a  particular  state  of  the  Union,  are 
entitled  to  a  priority  over  the  claim  of  his  assignees  for  the  benefit  of  the  general  creditors 
under  a  foreign  bankrupt  law.  And  whether  the  assignees  derive  their  title  under  a 
foreign  bankrupt  law,  or  the  bankrupt  laws  of  this  country,  the  United  States  are  entitled 
to  the  priority  of  payment  secured  to  them  by  the  acts  of  Congress  of  March  3d,  1*797,  c. 
368,  [Izxiv.]  and  of  March  2d,  1799;  c.  128,  s.  65,  over  the  claim  of  the  assignees  suing 
for  the  benefit  of  the  private  creditors  of  the  bankrupt.  Harruon  v.  Sterry^  5  Cranch, 
289. 

The  assignee  of  a  bankrupt  duly  appouited  pursuant  to  the  laws  of  the  state  where  the 
bankrupt  lives,  may  maintain  aa  action  in  that  character  in  any  other  state  of  the  Union, 
the  laws  of  which  are  not  repugnant  to  his  recovery.  Ooodwin  v.  Jones^  3  Mass.  Rep. 
514,  517.  And  in  the  Supreme  Court  of  New  York  it  has  been  determined,  that  the 
assignees  under  a  foreign  bankrupt  law  (out  of  the  United  States)  may  collect  the  debts 
due  to  the  bankrupt  in  the  courts  of  this  country,  though  it  must  depend  upon  the  lex 
fori  whether  in  point  of  form  the  suit  must  be  directly  in  their  own  names,  or  as  trustees 
using  the  name  of  the  bankrupt.  Bird  v.  Caretal,  2  Johns.  Rep.  342.  But  it  seems 
difficult  to  reconcile  this  decision  with  that  of  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Harrison  v.  Sterry^  cited  above. 

The  reader  will  find  all  the  learning  on  this  subject  collected  in  the  very  able  opinion 
of  Mr.  Chancellor  Kmi^  in  Holmes  v.  Remeen^  4  Johns.  Ch.  Rep.  460,  where  the  judgment 
of  the  Supreme  Court  of  Pennsylvania,  in  the  case  of  Milne  v.  Moreton,  6  Binney's  Rep. 
353,  is  examined,  and  its  principles  are  controverted.  The  decision  in  Holmes  v.  Jtemseny 
although  supported  with  the  ability  and  learning  which  have  distinguished  the  opinions 
of  Chancellor  Kent,  is  nevertheless  at  variance  with  the  doctrines  maintained  by  every 
other  court  of  the  Union,  of  which  there  is  any  report;  while  the  judgment  of  the  Supreme 
Court  of  Pennsylvania,  in  Milne  v.  Moreton,  delivered  by  the  late  Chief  Justice  Tilffkman, 
has  received  universal  approbation.  The  following  passage  from  Chancellor  Kent's  Com- 
mentaries, states  with  clearness  and  accuracy,  the  decisions  in  other  states. 

"Whatever  consideration  might  otherwise  have  been  due  to  the  opinion  in  that  case, 
(Holmes  y.  Bemsen,)  and  to  the  reasons  and  decisions  on  which  it  rested,  the  weight  of 
American  authority  is  decidedly  the  other  way ;  and  it  may  now  be  considered  as  a  part 
of  the  settled  jurisprudence  of  this  country,  that  a  prior  assignment  in  bankruptcy  under 
a  foreign  law,  will  not  be  permitted  to  prevail  against  a  subsequent  attachment  by  an 
American  creditor,  of  the  bankrupt's  effects  found  here ;  and  our  courts  will  not  subject 
our  citizens  to  the  inconvenience  of  seeking  their  dividends  abroad,  when  they  have  the 
means  to  satisfy  them  under  their  own  control.  This  was  the  rule  in  Mar^-land,  prior  to 
our  revolution,  according  to  the  opinion  of  Mr.  Dulany,  reported  in  Burk  v.  MLean,  1 
Har.  &  M^Uen.  230;  and  afterwards,  in  1790,  it  wfts  decided  in  WaUace  v.  FaUersoHj  2 
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an  act  of  bankruptcy  committed  by  B.,  received  the  amount  of  a  draft 
drawn  by  B.  on  his  banker,  in  favour  of  A.,  for  a  Inmd  fide  debt  The 
plaintiffs,  as  assignees  of  B.,  brought  an  action  against  the  buiker  for 
a  larger  sum  of  money  belonging  to  the  bankrupt,  in  which  action  the 
banker  attempted  to  set  off  the  before-mentioned  sum,  which  he  had 
paid  to  A. ;  but  it  appearing  that  the  banker  had  paid  the  money  to  L 
with  full  knowledge  of  the  bankruptcy,  the  8et-off(9)  was  disallowed. 
The  plaintiffs  then  brought  an  action  for  money  had  and  recei?cd 
against  A.  to  recorer  the  amount  of  the  draft ;  but  it  was  h<ddett,(t) 
that  the  action  would  not  lie  ;  for,  although  the  plaintiffs  had  at  fint 
an  election  whether  they  would  bring  the  action  against  the  banker  or 
A.,  yet  haying  in  the  iormer  action,  against  the  banker,  insisted  that 
the  money  had  not  been  paid  on  their  account,  and  that  it  was  Toid, 
they  could  not  in  the  present  action  be  permitted  to  contradict  it)  and 
insist  that  the  payment  was  made  on  their  account. 


i: 


«)  Vernon  t.  Hankey^  2  T.  R.  1 13. 
t)  Vernon  T.  Hanson,  2  T.  R.  287. 


Id.  463,  that  property  of  the  bankrapt  could  be  attached  here,  notwithstanding  a  prior 
assignment  in  bankruptcy  in  England.  The  same  doctrine  was  declared  in  PennsjlTsnit. 
{Milne  r.  Moreton,  6  Binney,  353,)  after  an  elaborate  discussion  of  the  qaestion.  The 
court  in  that  state  considered  tnat  an  assignment  abroad  by  act  of  law,  had  no  legil 
operation  extra  territorium^  and  that  they  were  bound  to  look  to  their  own  lair.  jHi? 
same  doctrine  was  declared  in  North  Carolina,  as  early  as  1797.  M^Kiel  t.  Coiqukomiy  2 
Haywood,  24.  In  South  Carolina,  the  same  question  arose  in  the  case  of  the  AMtigi>i» 
of  Topham  v.  Chapman^  in  1817,  1  Const.  Rep.  283  ;  and  the  court  in  that  case  followed 
some  prior  decisions  of  their  own ;  and  the  case  of  Taylor  t.  Oearyj  decided  in  Connecticat 
as  early  as  1787,  (Eirby's  Rep.  313,)  and  they  held  that  law,  justice,  and  public  poller, 
all  combined  to  give  a  preference  to  their  own  attaching  creditors.  The  point  aroee  is 
the  Supreme  Court,  in  Massachusetts,  in  Ingraham  y.  G^^«r,in  1816,  (13  Mass.  Rep.  146,) 
and  they  would  not  allow  even  a  voluntary  assignment  by  an  inPoWent  debtor  in  another 
state,  to  control  an  attachment  in  that  state  of  the  property  of  the  insolrent,  made  sub- 
sequent to  the  assignment  and  before  payment  to  the  assignees ;  and  the  court  denied 
that  any  such  indulgence  was  required  by  the  practice  or  comity  of  nations.  The  opinion 
in  the  case  of  Holmes  y.  Remsen^  was  also  ably  questioned  by  one  of  the  judges  of  the 
Supreme  Court  of  this  state,  in  a  suit  at  law  between  the  same  parties ;  JPlatt,  J.,  in  30 
Johns.  Rep.  254.  And  still  more  recently  in  the  Supreme  Court  of  the  United  States, 
(Off den  V.  Saunders^  12  Wheaton,  213,)  the  English  doctrine,  (for  it  is  there  admitted  to 
be  the  established  English  doctrine,)  was  peremptorily  disclaimed  in  the  opinion  delireieii 
on  behalf  of  the  majority  of  the  court."    2  Kent's  Comm.  330, 408,  8th  ed. 

To  this  list  of  authorities  may  be  added  that  of  the  Supreme  Court  of  Lomautt- 
Mitchell  Y.  M^MiUanj  3  Martin's  Rep.  676.  Since  the  first  publication  of  Chancellor  Kent's 
Commentaries,  the  Supreme  Court  of  Massachusetts,  upon  solemn  argument  has  deter- 
mined in  exact  conformity  with  the  decision  in  Milne^  r.  Moreton,  that  the  assignment  bj 
the  foreign  commissioners  had  no  operation  in  Massachusetts  as  against  a  citizen  of  that 
state.  Blake  y.  Williams^  6  Pick.  286.  In  the  opinion  of  the  court,  in  that  c««t 
delivered  by  C.  J.  Parker,  the  subject  is  examined  both  upon  reason  and  aathoritj,  vxA 
the  weight  of  the  latter,  at  least,  is  shown  to  be  decisively  in  opposition  to  the  opinion 
expressed  in  Holmes  y.  Remsen, 

It  appears  from  the  case  of  Abraham  Y.  Plestora,  3  Wend.  538,  Court  of  Errors,  1S39, 
that  even  in  New  York,  the  law  is  now  considered  to  be  settled  against  the  doctjioe 
promulgated  in  Holmes  y.  Remsen,  And  it  was  said  by  three  members  of  the  court,  thtt 
the  assignment  did  not  operate  a  legal  transfer  of  the  personal  property  of  the  bankrapt 
In  this  country,  even  as  between  the  assignee  and  the  bankrupt.  The  assignee  of  a  foreign 
bankrupt  cannot  sue  in  his  own  name  in  Virginia.  Blano  y.  Drummond,  1  Brockenb.  C. 
C.  R.  62.  An  assignment  nnder  the  insolvent  law  of  Pennsylvania,  does  not  pass  lands 
in  Ohio.  1  Ohio,  380.  See  Story's  Confl.  Laws,  {{  395,  428 ;  3  Burge  on  Col.  ft  For. 
Law,  ch.  20,  p.  777. 
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Covenant. — ^In  covenant  for  rent  on  an  indentqr6,(«e)  brought  by  the 
assigneoB  of  the  lessor  (a  bankrapt,)  the  lessee  cannot  plead  that  the 
lessor  nil  habuit  in  teni^menti% :  for  the  assignees  succeed  to  all  the 
rights  of  the  bankrupt,  and  consequently  may  claim  the  benefit  of  that 
estoppel,  which  would  have  operated  between  the  lessor  and  lessee.  By 
indenture  of  lease,  reciting,  that  the  lessee  had  purchased  certain 
fixtures  on  the  premises  on  condition  of  their  being  repurchased,  it  was 
agreed  between  the  lessor  and  lessee,  and  the  lessor  covenanted,  that  on 
the  expiration  or  other  sooner  determinati<m  of  the  term,  he  (the  lessor) 
would  take  the  fixtures  at  such  price  as  they  should  be  appraised  at  by 
two  competent  persons,  one  to  be  named  by  each  side :  the  lessee  be* 
came  bankrupt,  and  his  assignee  declined  the  lease  (which  was  deliver- 
ed up,)  but  required  the  fixtures  to  be  repurchased ;  and  brought  cove* 
naiit  against  the  lessor  for  not  appointing  an  appraiser :  it  was 
holden,(a;)  that  as  by  6  Geo.  *IV.  c.  16,  s.  76,  the  bankrupt,  [  *268  ] 
on  delivering  up  the  lease,  was  discharged  from  all  the  cove- 
nants on  his  part,  performance  of  the  covenant  in  question  could  not 
be  enforced  by  the  assignee  of  the  bankrupt  against  the  lessor.  For 
the  remedies  given  to  assignees  for  the  recovery  of  rents  by  debt  or  dis- 
tress, and  for  enforcing  the  observance  of  all  covenants  and  agreements 
in  respect  of  lands  of  which  the  commissioner  has  the  power  of  disposi- 
tion, under  the  8  &  4  Will.  IV.  c.  74,  see  the  67th  section  of  that 
statute. 

Debt. — The  assignees  of  a  bankrupt  may  bring  an  action  of  debt  on 
the  Stat.  9  Ann.  c.  14,  against  the  winner,  for(y)  money  lost  at  play  by 
the  bankrupt  before  his  bankruptcy,  and  the  assignees  of  a  bankrupt 
are  allowed  to  sue  both  in  the  debet  and  detinety  because  the  whole 
property  of  the  bankrupt  is  vested  in  them  by  law.(2) 

Tart. — A  right  of  action  for  an  injury  to  the  body  or  feelings  of  a 
trader,  arising  from  a  tort,  independent  of  contract,  does  not  pass  to 
his  assignees;  e.  g.  for  an  assault  and  battery  or  for  slander,  or  for  the 
seduction  of  a  chUd  or  servant.(a) 

Where  defendant,  a  leaseholder  for  a  long  term,  put  N.  in  posses- 
sion under  an  agreement  to  grant  a  lease  when  N.  should  have  paid  a 
sum  of  money  for  the  furniture,  which  he  was  to  do  by  instalments  in 
three  years,  in  the  mean  time  paying  rent  at  certain  days  to  defendant, 
subject  to  distress  for  non-payment.  Defendant  received  rent  from  N., 
but  omitted  to  pay  the  superior  landlord,  who  distrained  on  N.  for 
arrears  due  from  defendant,  N.  having  become  bankrupt;  it  was 
holden,(5)  that  the  damage  incurred  by  the  distress  was  a  cause  of 
action  on  which  his  assignees  might  sue;  for  though  a  right  of  action 
for  an  injury  to  the  person  does  not.  pass  to  assignees,  yet  an  injury 
to  bankrupt's  personal  property  does.     It  appears  to  have  been  the 

(«)  PcarktT  ▼.  MrnnJokgy  7  T.  R.  637. 
\x)  £ear$ey  T.  Carsiairs,  2  B.  k  Ad.  716. 
(y)  Brandon  ▼.  Fats,  2  H.  Bl.  368. 
(g)  Per  BuUer,  J.,  in  WuUer  y.  Kreichman,  2  T.  R.  46. 

(a)  Per  Lord  Denman,  G.  J.,  delivering  judgment  in  Ex.  Gh.  in  Drake  y.  Beckham,  11 
M.  k  W.  319. 

{b)  Haneoek  y.  Caffyn,  8  Bingh.  358. 
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intention  of  the  ledslature  to  give  assignees  all  the  remedies  in  respect 
of  the  property  which  they  were  entitled  to  nnder  the  former  acts,  and 
that  they  should  have  power  (as  the j  had  under  those  acts)  to  sue  upon 
^contracts  made  with  the  bankrupt,  and  for  injuries  affecting  his  pro- 
perty,(c)  though  not  for  mere  personal  wrongs,  and  such  causes  of 
action  as  would  abate  by  his  death.  Hence  assignees  may  maintain^ti) 
an  action  for  unliquidated  damages  which  haye  accrued  before  the 
bankruptcy  by  non-performance  of  a  contract.  So  where  B.  befwe 
his  bankruptcy  hired  a  carriage  of  M.  and  let  it  to  defendant,  who  sent 
it  back  to  B.  damaged,  and  C.  repaired  it  with  the  assent  of  B.,  and 
after  B.*s  bankruptcy  proyed  the  amount  of  the  repairs  under  B.'8  com- 
mission ;  it  was  holden,(e)  that  B.'s  assignees  had  a  right  of  action 
against  the  defendant;  but  as  it  did  not  appear  that  B.'s  estate  had 

paid  or  was  eyer  likely  to  pay  any  diyidend,  they  were  enti- 
[  *259  ]  tied  to  nominal  ^damages  only.     A  right  of  action  of  trespass 

for  seizing  and  taking  the  plaintiff's  goods  under  a  false  and 
unfounded  claim  of  a  debt ;  wnereby  the  plaintiff  was  injured  in  big 
business  and  belieyed  by  his  customers  to  be  insolyent,  and  certain 
lodgers  left  his  house,  does  not  pass  to  the  plaintiff's  assignees  on  his 
bankruptcy,  fe^) 

Trover. — -The  reader  should  be  reminded  that  by  the  statute  2  &  3 
Vict.  c.  29,  antCj  p.  249,  all  executions  against  the  goods  of  a  bankrupt 
bond  fide  levied  before  the  date  of  the  fiat,  as  well  as  contracts,  deal- 
ings, and  transactions  bond  fide  made  before  that  date,  are  pat  upon 
the  same  footing  as  payments  made  by,  or  to  a  bankrupt,  were  under 
the  6  Geo.  lY.  c.  16,  s.  82,  ante,  p.  251,  and  are  declared  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy,  if  levied  or  made  irithoat 
notice  of  any  prior  act  of  bankruptcy.  In  order,  however,  to  bring » 
case  within  the  provisions  of  the  new  act,  it  is  essential  that  the  trans- 
action be  a  valid  one.(/)  The  following  cases  which  occurred  before 
the  passing  of  the  new  act  must  therefore  be  considered  with  reference 
to  its  provisions ;  but  as  the  new  act  differs  from  the  6  Greo.  IV.  c.  16, 
s.  81,  only  as  to  the  time  allowed  for  making  executions,  contracts,  and 
dealings,  valid,  they  are  still  retained. 

If  after  an  act  of  bankruptcy ,  but  before  commission,  a  person  soe 
out  execution  against  the  goods  of  the  bankrupt,  under  which  the  sherif 
makes  a  seizure,  and  then  within  two  months  a  commission  issues,  and 
afterwards  the  sheriff  sells  the  goods,  the  assignees  may  maintain  tro- 
ver against  the  sheriff  ;(^)(1)  and  so  where  the  sheriff  seizes,  sells,  and 

(e)  See  thence  v.  Rogert^  11  M.  AW.  191. 

(a)  Wright  y.  Fairfield^  2  B.  Ae  Ad.  727,  recognized  la  0%b9<m  t.  CamUktrt^  8  X.  i  ^• 
321. 

ie)  Porter  v.  Vorley^  9  Bingh.  93. 
et)  Brewer  t.  Z)«r,  11  M.  A  W.  626. 
/)  HaU  T.  WaUace,  7  M.  A  W.  363,  ant»,  p.  260. 
g)  Cooper  v.  Chitly,  1  Burr.  20,  and  1  Bl.  Rep.  65 ;  Laiarw  r.  Waithnum,  6  Moore, 
313;  CarlieU  y.  Garland,  7  Bingh.  298,  affirmed  on  error  in  Ezc.  Ch.  10  Bingh.  452  ;1 
Or.  &  M.  31 ;  4  Scott,  687,  S.  C;  affirmed  on  error  in  D.  P.  4  Bingh.  N.  C.  7 ;  3  M.  *  «. 
162 ;  Dillon  y.  Langley,  2  B.  &  Ad.  131 ;  in  Dillon  y.  Langleg,  it  did  not  appear  thattbe 
aheriff,  at  time  of  seizure,  or  when  sale  began,  knew  of  the  act  of  bankmptcj. 

(1)  See  Stat.  1  ft  2  WUl.  IV.  c.  68,  (Interpleader  Act,)  enabling  the  sheriff  to  cone  is 
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• 

pays  oyer  the  money  before  commission  and  before  notice(A)  of  the 
bankruptcy ;  but  the  assignees  cannot  maintain  tre8pass,(t)  for  officers 
and  ministers  of  justice  cannot  be  made  trespassers  by  relation.  In 
like  manner  the  assignees  may  bring  trover  against  the  party  8uing9(i!:) 
if  proyed  a  party  to  the  conversion  by  giving  bond  to  the  sheriff,  and 
receiving  the  money  levied.  Or  if  the  party  accompany  the 
officer  in  levying  the  goods,(2)  *though  the  produce  of  the  goods  [  '*'260  ] 
remain  in  the  hands  of  the  sheriff's  broker.  But  assignees 
having  once  affirmed  the  acts  of  a  person  yirho  wrongfully  sold  the  pro- 
perty of  bankrupt,  cannot  afterwards  maintain(9n)  trover  against  such 
person.  Where  S.  obtained  bills  of  exchange  from  the  defendant  upon 
a  fraudulent  representation,  that  a  security  given  by  him  to  the  defend- 
ant, (which  was  void,)  was  an  ample  security,  and,  on  the  next  day, 
having  resolved  to  stop  payment,  informed  the  defendant  that  he  had 
repented  of  what  he  had  done,  and  had  sent  express  to  stop  the  bills, 
and  would  return  them,  and  three  days  afterwards  committed  an  act  of 

• 

(A)  PoUer  v.  StarhUj  Exchr.  M.  T.  180*7.  (See  report  from  Mr.  jQstice  WUliamt^t  MS. 
note  in  4  Scott,  718,)  cited  4  M.  &  S.  260,  recognized  in  Price  y.  Eelyar^  4  Bingh.  603. 
Balme  y.  Eutton,  on  error  from  Ex.  in  the  Exch.  Oh.  9  Bingh.  471,  S.  P.  [Potter  and 
another y  cusignees^  j-c,  v.  Starkie,  Lancaster  Snm.  Ass.  1807,  MSS.  Mr.  Justice  WUliamt. 

Trover  against  sheriff.  (Oonversion  bj,  without  notice,  where  act  of  bankrnptcj 
before  seizure.)  In  this  case,  a  writ  of  fi,  fa.  was  delivered  to  the  sheriff  one  day,  the 
bankruptcy  was  committed  on  the  next,  and  the  seizure  on  the  third.  The  commission 
was  not  sued  out,  nor  the  assignment  executed  until  after  the  sale.  Woody  Baron, 
directed  the  jury,  that  as  the  execution  was  not  completed  by  the  delivery,  but  by  the 
seizure,  and  as  an  act  of  bankruptcy  had  intervened  before  that  time,  the  goods  were  no 
longer  those  of  bankrupt,  but  of  his  assignees,  by  relation,  and  that  the  sheriff  was  guilty 
of  a  conversion. 

Blchardson,  in  Mich.  Term,  obtained  a  rule  nut  in  the  Exchequer,  on  the  ground  that 
the  sheriff  having  acted  only  in  obedience  to  the  writ,  and  without  notice,  was  not  liable 
in  this  form  of  action*  He  cited  Cooper  v.  Chitit/y  1  Burr.  Bl.  R.,  and  Timbrell  v.  MilUy 
Bl.  R.  205,  to  show  that  till  there  wsis  some  notorious  act,  like  commission  or  assignment, 
(of  which,  perhaps,  the  sheriff  is  bound  to  take  notice,)  the  sheriff  is  bound  to  obey  the 
writ.  That  he  could  not  have  returned  nulla  6ona,  the  property  not  being  out  of  the 
bankrupt  until  assignment ;  and  that  Cooper  v.  Chitti/  is  founded  solely  on  this  distinc- 
tion, viz. — the  ecUe  being  there  after  the  assignment  ]  for  the  seizure  is  there  said  to  be 
innocent. 

Willtaimty  eoniray  endeavored  to  show,  that  the  grounds  of  distinction  (as  taken  by  Lord 
Mansfield  in  Cooper  v.  Chittyy)  between  that  case  and  the  present  were,  in  truth,  not 
maintainable ;  that  this  is  obvious  from  Lord  Mansfield  alternately  taking  and  abandoning 
them ;  that  the  sale  follows  the  nature  of  the  seizure,  and  is,  in  truth,  no  new  transac- 
tion ;  and  that,  therefore,  the  seizure  was  the  cpnversion,  or  there  was  none  at  all.  That 
there  was  no  notice  in  the  cited  case,  though  Lord  Mantfieldy  extrajudicially,  talked  of 
length  of  time  so  that  this  supposed  distinction  fails.  Further,  he  showed,  that  Timbrell 
V.  Mills  was,  as  to  the  point  decided,  wholly  irrelevant,  and  objected  to  the  supposed 
dictum  as  not  being  found  in  the  report  of  Cooper  v.  Chitty  ;  and  concluded,  that  the 
sheriff  having  taken  goods  not  alluded  to  in  the  writ,  but  the  goods  of  other  persons,  was 
guilty  of  a  conversion,  the  point  of  property  in  the  plaintiffs  having  been  conceded  early 
in  the  argument;  and  of  this  opinion  was  the  court,  and  discharged  the  rule,  on  the 
ground,  (as  I  afterwards  heard  f^om  Richardson,)  that  according  to  the  authority  of 
Cooper  V.  Chittyy  the  property  must  be  considered  as  divested  by  the  bankruptcy.] 

(«)  SmUh  V.  MiUeSy  1  T.  R.  476. 

\k)  Bush  V.  Bakery  Bull.  K.  P.  41 ;  Str.  96,  and  MSS.  5.  C, 

(l)  Menham  v.  Bdmonsorty  1  Bos.  k  Pul.  369. 

(m)  Brewer  v.  Sparrow j  7  B.  &  G.  310. 

and  protect  himself  against  disputed  claims  to  property ;  and  see  Fenwiek  v.  Layeoekj  2 
Q.  B.  108. 
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bankruptcy,  after  which  he  retomed  to  the  defendant  all  the  bOh, 
(except  one  which  had  been  discounted,)  and  also  two  bank-notes,  part 
of  the  proceeds  of  such  discount,  and  the  defendant  deliyered  back  the 
security,  and  afterwards  a  commission  of  bankruptcy  issued  against  S., 
the  assignees  under  which  commission  brought  trover  against  the  de- 
fendant for  the  bills  and  bank-notes :  held,  that  the  defendant  wu 
entitled  to  retain  them.(n)  Assignees  may  maintain  trover  for  goods 
sold  by  a  bankrupt  after  an  act  of  bankruptcy,  although  they  have  de- 
manded payment  for  them.  The  very  taking  of  goods(o)  from  one  who 
has  no  right  to  dispose  of  them  is  a  conversion. 

The  assignees  are  entitled  to  recover  in  trover  goods  bond  fide  seised 
by  an  execution  creditor  under  a  fi^ri  faeiat^  on  a  judgment,  upon  % 
warrant  of  attorney,  after  a  secret  act  of  bankruptcy,  but  not  sold  imtil 
after  the  date  and  issuing  of  the  fiat,(/>)  and  notice  thereof;  and  the 
Stat.  2  &  3  Yict.  c.  29,  does  not  protect  such  an  execution.  See  asnk^ 
p.  254.) 

In  whqt  manner  the  Assignees  ought  to  sue, — ^All  the  assignees 
who  are  living  must  Join  in  the  action.(9)  In  actions  brought  by  the 
assignees,  they  may  aeclare  generally  as  assignees  of  the  estate  of  A. 
a  bankrupt,  accordmg  to  the  form  of  the  statute,  concerning  bankrupts, 
without  setting  forth  the  act  by  which  the  trader  became  a  bankrapi(r) 
or  the  proceedings  under  the  commission.(s)  So  a  declaration  on  % 
scire  faciasy{t)  by  the  assignees  of  a  bankrupt,  stating  generally,  that 
he  became  a  bankrupt  within  the  meaning  of  the  statute,  and  that  his 
goods  and  effects  were  duly  assigned  to  the  plaintiffs,  is  sufficient,  with- 
out stating  the  trading,  act  of  oankruptcy,  &c.,  because  a  scire  faeiat 
is  an  action.  The  assignees  cannot  make  themselves  parties  to  the 
record  in  any  intermediate  stage  of  the  proceedings,  (ti)  but  it 
[  '''261  ]  must  be  immediately  *after  judgment,  and  before  any  other 
proceeding  has  taken  place,  though  an  interlocutory  judgment 
is  sufficient  for  this  purpose.  Hence  where  plaintiff,  after  judgment 
against  him  and  writ  of  error  allowed,  becomes  a  bankrupt,  the  as- 
signees ouffht  to  go  on  with  the  writ  of  error  in  the  bankrupt's  name, 
the  writ  of  error  being  a  proceeding  after  the  judgment ;  and  if  the 
assignees,  instead  of  adoptmg  this  method,  sue  out  a  sci.fa,  in  their 
own  names  to  compel  an  assignment  of  errors,  the  court  will  quash  it 
If  the  assignees  brmg  an  action  upon  a  contract  made  by  the  bankrupt 
before  his  bankruptcy,  it  is  incumbent  on  them  to  sue  as  assignees,  and 
so  to  state  themselves  in  the  declaration.(l)    But  where  the  contract  is 

(ft)  OladsUme  Y.  Hadwen^  1  H.  &  S.  517.    See  further  Taylor  v.  Pluma-f  3  M.  &  S.  563. 

(0)  Hunt  V.  Otoennapf  2  Stark  N.  P.  C.  306.  Lord  EUenborough,  G.  J.,  whose  opinioii 
was  afterwards  confirmed  bj  the  court. 

(p)  Skey  y.  Carter^  11  M.  A  W.  571,  affirming,  on  error  in  E^cch.  Ch.,  judgment  of  B.B- 

M  Snelgrwe  v.  Sunt,  2  Stark.  K.  P.  G.  424,  Abbott^  G.  J. 

(r\  Pepy9  v.  Low^  Garth.  29. 

(«)  Lawson  ▼.  Lamb,  Lut.  274. 

(t)  Winier  y.  Kreiehman,  2  T.  R.  45. 

(u)  Kreichman  v.  Beya-f  1  T.  R.  463. 

(1)  In  an  action  bj  trustee  of  an  insolyent  debtor  suing  as  trustee,  on  the  general  issae, 
he  must  f»roye  his  character  and  authority  as  such.  Wmcheiter  y.  Th$  Union  Brnk^  % 
GUI  A  J,  73, 
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made  by  the  bankrupt  after  his  bankniptcy,(2;)  and  before  he  has  ob- 
tained his  certificate,  as  all  his  property  is  then  vested  in  the  assignees, 
he  will  be  considered  as  their  agent ;  and,  in  such  case,  it  is  not  neces- 
sary that  they  shoold  state  themselves  to  be  assignees  in  the  declari^ 
tion;  in  like  manner  as  where  an  executor  brings  an  action  on  a  contract 
made  bi/  himseff  respecting  the  goods  of  the  testator,  he  need  not  name 
himself  executor.  In  actions  of  assumpsit  brought  by  the  assignees  on 
contracts  made  with  the  bankrupt,  there  are  two  ways  in  which  the  pro- 
mises may  be  laid  in  the  declaration :  Ist,  As  having  been  made  to  the 
bankrupt(y)  before  his  bankruptcy;  and,  2ndly,  As  having  been  made 
to  the  plaintiffs  as  assignees.(2;)  In  an  action  brought  by  the  assignees 
of  a  bankrupt,(a)  the  plaintifb  declared  on  an  account  stated  with  the 
bankrupt^  whereon  the  defendant  was  found  in  arrear  £  ,  and  being 
so  in  arrear,  he  promised  to  pay  the  plaintiffs  as  assignees.  On  the 
general  issue  pleaded,  the  evidence  was,  that  the  account  was  stated 
with  the  bankrupt,  and  the  defendant  promised  to  pay  him,  but  there 
was  not  any  evidence  of  a  promise  to  the  assignees.  Lord  Hardwickey 
G.  J.,  was  of  opinion,  that  the  declaration  was  supported  by  the  evi- 
dence, and  the  plaintiffs  had  a  verdict.  On  a  motion  for  a  new  trial, 
the  court  concurred  in  opinion  with  the  chief  justice :  Lee^  J.,  observing, 
that  he  was  not  aware  of  any  case,  where,  on  a  declaration  framed  in 
this  manner,  it  had  been  holden  necessary  to  prove  an  express  promise 
to  the  assignees ;  because  when  the  account  was  proved  to  be  stated 
with  the  bankrupt,  there  was  a  sufBcient  consideration:  a  debt  was  cre- 
ated to  the  bankrupt  which  was  transferred  to  the  assignees  by  the 
statute ;  and  this  was  evidence  of  a  promise  to  the  assignees  so  as  to 
entitle  them  to  this  demand,  standing  in  the  place  of  the  bankrupt. 
Assignees  under  a  joint  commission  against  two  partners,  may  recover(6) 
in  the  same  action  debts  due  to  the  partners  jointly  and  debts  due  to 
them  separately;  for  being  assignees  of  the  two  partners,  they 
are  '''assignees  also  of  each.  The  assignees  under  a  joint  com-  [  *262  ] 
mission  against  A.  and  B.,  in  suing  on  a  separate  contract 
entered  into  with  A.,  may  describe  themselves  generally  as  assignees  of 
A.  without  noticing  the  name  of  B.(c)  A.  and  B.  were  partners,  A. 
committed  an  act  of  bankruptcy,  and  afterwards,  but  before  the  bank- 
ruptcy of  B.,  the  sheriff  seized  goods  which  had  belonged  to  A.  and 
B.,  under  an  execution  against  them :  it  was  holden,((2)  that  the  as- 
signees of  A.  and  B.  under  a  joint  commission  could  not,  suing  as  such, 
recover  A.'s  share  of  the  property  therein.  A  trader  being  seised  of 
an  estate  for  life  with  a  power  of  appointment,  remainder  in  default  of 
appointment  to  himself  in  fee,  after  having  committed  an  act  of  bank- 
ruptcy made  an  appointment  in  favour  of  S.  J. ;  it  was  holden,(6)  that  all 

{x\  Ewau  V.  Mann^  Cowp.  669. 

(y)  R*0  ^'  WUmer,  Str.  697,  adjudged  on  demnrrer  to  declaration. 
{«)  Fashion  v.  Dormet,  7  Vin.  Abr.  140,  tit.  "Creditor  and  Bankrupt,"  pi.  16. 
(a)  Skinner  v.  Rebow^  T.  8  A  9  Geo.  II.  B.  R.  MSS. 
\b\  OrcLham  t.  Muteatter^  4  Bingh.  116. 
(e)  Stonehouse  y.  De  Silva,  3  Campb.  399. 
{d)  Hogg  and  another  y.  Bridges  and  another,  8  Tannt.  200. 

(«)  Doe  d.  Coleman  y.  Britain,  2  B.  ft  A.  93  ;  and  Bee  Badham  y.  Mee,  7  Bingh.  695 ; 
Jones  y.  Winwood,  3  M.  &  W.  653 ;  Sole  y.  Beeoti,  2  Keen,  444 ;  4  M.  ft  Cr.  187. 
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his  interest  haying  passed  to  his  assignee  under  a  bargain  and  sale  exe- 
cuted by  the  commissioners,  the  appointment  was  void  :  and  therefore 
that  the  assignee  might  maintain  an  ejectment.(l)  The  assignees  of  a 
bankrupt  may  maintain  an  action  in  their  own  names  only  for  a  chofie 
in  action  belonging  to  the  wife  of  the  bankrupt,  e.  g.  a  promissory  note 
given  to  her  dum  sola  ;  and  in  such  action  the  defendant  cannot  set  off 
a  debt  due  to  him  from  the  bankrupt.(/) 

By  Stat.  5  &  6  Vict.  c.  122,  s.  31,  if  any  person  adjudged  bankpupt 
after  the  commencement  of  this  act  shall  at  the  time  of  his  bankruptcy 
be  a  member  of  a  firm,  it  shall  be  lawful  for  the  court  authorized  to  act 
in  the  prosecution  of  the  fiat  against  such  bankrupt  to  authorize  the 
assignee,  upon  his  application,  to  commence  or  prosecute  any  action  at 
law  or  suit  in  equity  in  the  name  of  such  assignee  and  of  the  remaining 
partners  against  any  debtor  of  the  partnership ;  and  such  judgment, 
decree,  or  order,  may  be  obtained  therein  as  if  such  action  or  suit  had 
been  instituted  with  the  consent  of  such  partner:  and  if  such  partner 
shall  execute  any  release  of  the  debt  or  demand  for  which  such  action 
or  suit  is  instituted,  such  release  shall  be  void ;  provided  that  every  sncb 
partner  shall  have  notice  given  him  of  such  application,  and  be  at  Uberty 
to  show  cause  against  it,  and  if  no  benefit  is  claimed  by  him  by  virtue 
of  the  said  proceedings  shall  be  indemnified  against  the  payment  of  any 
costs  in  respect  of  such  action  or  suit  in  such  manner  as  such  court 
upon  his  application  shall  direct ;  and  that  it  shall  be  lawful  for  snch 
court,  upon  the  application  of  such  partner,  to  direct  that  he  may  re- 
ceive so  much  of  the  proceeds  of  such  action  or  suit  as  such  court  shall 
direct. 

Actions  against  Assignees. — ^By  stat.  6  Geo.  FV.  c.  16,  s.  44,  "Every 
%  action  brought  against  any  person  far  any  thing  dene  m 
[  '*'268  ]  ^pursuance  of  this  act{2)  shall  be  commenced  within  three 
calendar  months  next  after  the  fact  committed ;  and  the  de- 
fendant may  plead  the  general  issue  and  give  this  act  and  the  special 
matter  in  evidence,  and  that  the  same  was  done  by  authority  of  this  act; 
and  if  it  shall  appear  so  to  have  been  done,  or  that  such  action  was  oom- 

(/)  TaUa  T.  Sherrington,  II  M.  &  V7.  42. 

(1)  67  the  bankrupt  act  of  the  United  States  of  1800,  c.  173,  [zuc.]  s.  13,  upon  the 
death  of  an  assignee,  the  right  of  action  for  a  debt  due  to  the  banlcrnpt,  rests  in  tbe 
executor  or  administrator  of  the  assignee.  Riehardt  y.  Maryland  Int.  Co.^  8  Cranch,  84. 
And  the  right  of  action  which  the  bankrupt  has  against  a  sheriflf,  for  not  leyjiog  «o 
execution  at  his  suit,  is  transferred  to  the  assignee  of  the  bankrupt,  by  the  assignment  of 
his  estate  and  effects.  Sullivan  v.  Bridge^  1  Mass.  Rep.  511.  But  the  assignees  of « 
bankrupt  are  not  entitled  to  come  in  and  prosecute  a  real  action  commenced  bj  the 
bankrupt.     Forbes  v.  Thompson j  lb.  134. 

Under  the  bankrupt  act  of  the  United  States  of  1800,  c.  173,  [xix.]  it  was  held,  thst 
when  a  dividend  has  been  made  by  the  commissioners,  each  creditor  whose  claim  has 
been  allowed,  is  entitled  to  his  dividend,  and  no  court  is  authorized  to  prevent  his  rec^ 
of  it,  or  to  cause  it  to  be  distributed  among  the  other  creditors  ;  nor  have  the  commis- 
sioners any  power  over  a  dividend  they  have  once  declared.  Selfridgt  v.  Richardson^  4 
Mass.  Rep.  95. 

(2)  As  to  what  shall  be  said  to  be  in  pursuance  of  an  aety  see  Smith  v.  Shav^  ^^  B.  &C. 
27lypo8tj  tit.  **  Imprisonment,"  and  Wallace  v.  <Smt^A,  5  East,  122,  ante,  97,  n.;  SelUd  r. 
Smith,  2  0.  ft  P.  284 ;  Gaby  v.  WUU  and  Berks  Canal  Company,  3  M.  ft  S.  580 ;  ThsolMli 
V.  Criehmore,  1  B.  ft  A.  227. 
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menced  after  the  time  brfore  limited  for  bringing  the  same,  the  jury  shall 
find  for  the  defendant :  and  if  there  be  a  verdict  for  the  defendant,  or 
if  the  plaintiff  shall  be  nonsuited,  or  discontinue  his  action  after  appear- 
ance thereto,  or  if,  upon  demurrer,  judgment  shall  be  given  against  the 
plaintiff,  the  defendant  shall  recover  double  costs."  ^^  The  true  con- 
struction of  the  foregoing  clause  appears  to  be  this :  if  the  assignee 
does  an  act  directed  by  the  statute,  but  does  it  erroneously,  he  is  pro- 
tected :  but  if  he  does  the  act  as  the  result  of  his  ownership  of  that  which 
was  the  bankrupt*s  property,  and  not  by  the  direction  of  the  statute, 
that  is  not  done  in  pursuance  of  the  statute,  and  he  is  responsible  for 
it."  Per  Bayleyy  J.,  delivering  judgment  of  the  court  in  Edge  v. 
Parker  J  8  B.  a  C.  701,  recognizing  Camdher%  v.  Payne^  5  Bingh.  270. 
See  also.  Worth  v.  Btidd^  2  B.  &  Ad.  177,  where  it  was  holden,  that 
assignees  are  not  entitled  to  double  costs  under  the  latter  part  of  this 
section,  and  there  is  not  any  distinction  between  the  case  of  a  general 
assignee  and  an  official  assignee.  The  official  assignee  is  not,  therefore, 
entitled  to  notice  of  action  by  the  alleged  bankrupt  for  seizing  his  goods 
under  the  fiat ;  for  the  right  he  exercises  in  seizing  the  goods  is  a  right 
belonging  to  him  by  virtue  of  his  property  in  them,  and  not  of  any  spe- 
cial power  given  to  him  by  the  Bankrupt  Acts ;  Knight  v.  Turqiuindj 
2  M.  &  W.  101.  Formerly,  when  a  dividend  was  declared,  it  was  con- 
sidered that  a  right  of  action  against  the  assignees  accrued  to  every 
creditor  for  his  proportion  ;{g)  and  it  was  holden,  that  assumpsit  might 
be  maintained  against  the  assignees  of  a  bankrupt  by  a  creditor  for  his 
share  of  a  dividend,  under  an  order  of  the  commissioners ;  and  in  such 
action  the  proceedings  before  the  commissioners  were  conclusive  evi- 
dence of  the  debt,  and  the  assignees  could  not  set  off  a  debt  due  from 
the  plaintiff,  for  the  sum  proved  must  be  taken  to  be  the  balance  due ;  but 
now  by  stat.  6  Geo.  IV.  c.  16,  s.  Ill,  no  action  for  any  dividend  shall 
be  brought  by  any  creditor  who  has  proved  under  the  commission, 
against  the  assignees  of  the  estate  of  such  bankrupt,  for  the  amount  of 
any  dividend  declared  by  the  commissioners ;  but  in  cases  of  refusal  by 
the  assignees  to  pay  such  dividend,  the  creditor  entitled  to  the 
same  may  petition  the  Lord  Chancellor,  *who  may  order  pay-  [  *264  ] 
ment  thereof,  with  interest  for  the  time  that  such  dividend 
shall  have  been  withheld,  and  the  costs  of  the  application. 


IX.  Of  Actions  hy  the  Bankrupt. 

An  uncertificated  bankrupt  has  a  special  property  in  goods  acquired 
by  himself  after  his  bankruptcy,(A)  and  may  maintain  trover  for  them 
against  strangers.  So  if  an  order  for  the  delivery  of  gpods,(i)  belong- 
ing to  A.  but  in  the  possession  of  B.,  be  given  by  A.  to  an  uncertifi- 
cated bankrupt,  in  payment  of  a  debt  due  from  A.  to  the  bankrupt  after 
his  bankruptcy,  and  Id.  refuses  to  deliver  the  goods,  the  bankrupt  may 
maintain  trover  against  him.     In  cases  of  this  kind,  however,  the  bank- 


i. 


ff)  Brown  t.  BuUm,  Doag.  407,  per  Kenyan,  C.  J.,  6  T.  R.  549,  S.  P. 
h)  Webb  V.  /bx,  *!  T.  R.  391. 
(t)  Fowler  r.  Down,  1  Bos.  k  Pul.  44. 
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Before  the  recent  stat.  5  &;  6  Vict.  c.  122,  s.  89,  it  was  required  that 
the  certificate  should  be  signed  by  a  certain  proportion  of  the  creditors 
of  the  bankrupt ;  but  it  is  no  longer  requisite  that  any  of  the  crediton 
should  sign,  the  granting  of  the  certificate  being  vested,  by  sect.  39,  in 
the  discretion  of  the  commissioners,  who  may  either  refuse  it  altogether, 
or  annex  such  conditions  thereto  as  the  justice  of  the  case  may  require. 

By  Stat.  5  &  6  Vict.  c.  122,  s.  42,(t^)  any  bankrupt  who  shall  after 
such  certificate  shall  have  been  confirmed  be  arrested  or  have  anj 
action  brought  against  him  for  any  debt,  claim,  or  demand,  proreable 
under  the  fiat  against  such  bankrupt,  shall  be  discharged  upon  entering 
an  appearance,  and  may  plead  in  general  that  the  cause  of  action 
accrued  before  he  became  bankrupt,  and  may  give  this  act,  and  the 
special  matter  in  evidence ;  and  such  bankrupt's  certificate,  and  the 
confirmation  thereof,  shall  be  sufficient  evidence  of  the  trading  bank- 
ruptcy fiat,  and  other  proceeding  precedent  to  the  obtaining  such  cer- 
tificate ;  and  if  any  such  bankrupt  shall  be  taken  in  execution  or 
detained  in  prison  for  such  debt,  claim,  or  demand,  where  judgment 
has  been  obtained  before  the  confirmation  of  his  certificate,  it  shall  be 
lawful  for  any  judge  of  the  court  wherein  judgment  has  been  bo  obtained, 
on  such  bankrupt's  producing  his  certificate,  to  order  any  officer  vko 
shall  have  such  bankrupt  into  custody  by  virtue  of  such  execution,  to 

discharge  such  bankrupt  without  exacting  any  fee. 
[  *267  ]  *  By  Stat  6  Geo.  IV.  c.  16,  s.  127,  if  any  person  who  shall 
have  been  so  discharged  by  such  certificate,  or  who  shall  hare 
compounded  with  his  creditors,  or  who  shall  have  been  discharged  bj 
an  insolvent  act,  shall  become  bankrupt,  and  have  obtained  sucn  cer- 
tificate, unless  his  estate  shall  produce,  (after  all  charges,)  sufficient  to 
pay  every  creditor  under  the  commission  15«.  in  the  pound,  such  cer- 
tificate snail  only  protect  his  person  from  arrest  and  imprisonment; 
but  his  future  estate  and  effects  (except  his  tools  of  trade  and  neces- 
sary household  furniture,  and  the  wearing  apparel  of  himself,  his  vife, 
and  children,)  shall  vest  in  the  assignees  under  the  said  commission, 
who  shall  be  entitled  to  seize  the  same  in  like  manner  as  they  might 
have  seized  property  of  which  such  bankrupt  was  possessed  at  the 
issuing  the  commission. 

The  foregoing  127th  section  does  not  entitle  a  creditor  to  proceed 
against  the  bankrupt  after  a  second  certificate,  for  a  debt  which  he 
might  have  proved  under  the  commission ;  and  if  the  creditor  brings  an 
action  for  such  debt,  the  certificate(a;)  will  be  a  bar.  Debt  on  bond- 
Plea,  bankruptcy :  The  defendant  had  since  the  date  of  the  bond  been 
discharged  under  an  Insolvent  Act,  but  the  bond  had  not  been  inserted 
in  the  schedule;  a  commission  of  bankrupt  had  afterwards  issued  against 
him,  under  which  he  obtained  his  certificate  before  the  day  on  which 
the  Stat.  6  Geo.  IV.  c.  16,  received  the  royal  assent,  but  his  estate  had 
not  produced  15«.  in  the  pound.  The  court  was  of  opinion,(y)  that 
there  were  not  any  words  in  the  127th  section  by  ^hich  the  right  of 


n 


This  section  is  similar  to  the  126th  sect,  of  stat.  6  Geo.  IT.  c.  16. 
RoherUon  y.  Score,  3  B.  ft  Ad.  338,  recognised  in  EUton  v.  Braddick^  Ex.  Feb.  21st, 
1834,  2  Mont,  k  Ayr.  436,  a. 
(y)  See  Cartw  y.  Edwardty  4  B.  &  Ad.  361. 
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a  creditor,  situated  as  the  plaintiff  was,  to  sue  the  bankmpt  and  recover 
a  judgment,  and  have  execution  against  his  effects,  was  specifically  and 
expressly  taken  away,  or  the  effects  of  a  bankrupt,  situated  as  the 
defendant  was,  were  specifically  and  expressly  vested  in  his  assignees ; 
and,  consequently,  the  certificate  was  no  bar.  They  added,  that  these 
grounds  of  their  judgment  left  the  case  of  Robertson  v.  Score  wholly 
untouched.  Where  A.  had  obtained  his  certificate  under  a  second 
bankruptcy  before  the  statute  6  Geo.  IV.  c.  16  came  into  operation, 
it  was  holden(z)  to  be  a  valid  defence,  in  trover  for  goods,  that  the  goods 
were  in  the  disposition  of  A.,  against  whom  a  fiat  issued  in  1836,  under 
which  the  defendant  converted  as  assignee ;  although  A.  had  not  paid 
158.  in  the  pound  under  the  second  commission;  for  this  section  is  not 
retrospective  so  as  to  apply  when  the  second  certificate  was  obtained 
before  the  act  came  into  operation;  but  it  does  apply  where  the  second 
eertifieate  was  obtained  after  the  act  came  into  operation,  although  the 
second  commission  was  before.(a)  A  party  who  has  taken  pos- 
session of  the  goods  of  an  intestate  after  his  death,  cannot  ""set  [  *268  ] 
up  a  defence  to  an  action  of  trover  by  the  administrator,  that 
the  intestate  had  been  first  insolvent  and  then  bankrupt,  and  had  not 
paid  15^.  in  the  pound  under  the  fiat,  and  that  therefore  the  property 
in  the  goods  vested  absolutely  in  the  assignees ;  the  goods  having  been 
acquired  by  the  intestate  alter  the  bankruptcy,  and  he  having  been 
allowed  by  the  assignees  to  retain  possession  of  them.(i) 

The  127th  section  vests  the  future  estate  in  the  assignees  abso- 
lutely,(c)  and  does  not  leave  the  bankrupt  a  right  of  action  subject  to 
their  interference. 

It  is  sufficient  for  the  defendant  to  pursue  the  words  of  the  statute, 
and  to  aver  that  the  cause  of  action  accrued  before  he  became  a  bank- 
rupt, without  averring  that  the  defendant  had  conformed,  according  to 
the  bankrupt  statute,((2)  or  that  the  defendant  became  a  bankrupt 
before  the  commencement  of  the  Buit.(«)  By  a  certificate  obtained  under 
a  joint  commission,  separate  as  well  as  jomt  debts  are  discharged.(/) 
In  like  manner  by  a  certificate  obtained  under  a  separate  commission, 
joint  debts  as  well  as  separate  debts  are  discharged. (^)  Formerly, 
indeed,  doubts  were  entertained  whether  a  certificate  under  a  separate 
commission,  against  one  partner,  would  not  discharge  the  other  partner ; 
and,  therefore,  it  was  held  necessary  to  provide  against  such  discharge 
by  Stat.  10  Ann.  c.  15.  That  statute  is  now  repealed ;  but  by  stat. 
5  &  6  Vict.  c.  122,  s.  37,(A)  antCj  p.  265,  6,  no  certificate  shall  release 
or  discharge  any  person  who  was  partner  with  the  bankrupt,  at  the 

(t)  Benjamin  y.  Bdeher^  3  P.  &  Da.  317 ;  11  A.  &  E.  350.    See  ElsUm  v.  Braddiek^  2 
Cr.  k  M.  435 ;  4  Tjr.  122  ;  ButUr  y.  Hobson,  4  Bingh.  N.  G.  290;  5  Bingh.  N.  C.  128. 
(fl)  Young  v.  RUhworthy  3  Nev.  k  P.  586 ;  8  A.  &  E.  470. 
I\f8on  V.  Ckambersj  9  M.  &  W.  460. 
Young  ▼.  Riahworth,  3  Nev.  k  P.  685  ;  8  A.  &  B.  470. 
f)  WUlan  r.  Giordani,  Co.  B.  L.  5th  edit.  p.  518,  in  which  Paris  ▼.  Salkdd,  2  Wils. 
139,  was  oTeFtnkd. 

(e)  Tower  v.  Cameron,  6  Bast,  413  ;  Howard  v.  Poole,  Str.  995  ;  Dav.  431. 
(/)  S.  C.  Wicket  v.  Strahan,  Str.  1157  ;  S.  P.  Horeeife  ease,  3  P.  Wms.  25. 
(g)  Exp.  Yale,  3  P.  Wms.  24,  n. 
(h)  This  section  is  similar  to  sect.  121  of  the  6  Geo.  lY.  c.  16. 
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time  of  his  bankraptcy,  or  who  was  then  jointly  bonnd,  or  had  made  any 
joint  contract  with  the  bankrupt.  This  general  plea  of  bankruptcy 
may  be  supported  by  evidence  of  a  certificate  allowed  after  bill  filed, 
and  before  plea  pleaded,(t)  the  cause  of  action  having  accrued  befmre 
the  bankruptcy ;  but  the  certificate  cannot  be  given  in  evidence  under 
the  general  issue,  for  the  debt  still  exists,  and  as  the  certificate  only 
operates  as  a  special  discharge  from  it  under  the  statute,  the  defendant 
must  avail  himself  of  this  discharge  in  the  manner  prescribed  by 
the  statute.(A:)  Where  the  bankrupt  is  sued  for  a  cause  of  acdou 
accruing  before  his  bankruptcy,  and  pending  the  suit  and  before  trial 
obtain  his  certificate,  he  must  plead(Z)  it,  puis  darrein  eantinuanee; 
and  if  he  neglects  to  do  so,  and  judgment  is  obtained  against  him,  he 
will  not  be  permitted  to  plead  his  certificate  to  an  action  on  such  judg- 
ment. A  bankrupt,  who  obtained  his  certificate  after  issue 
[  ^269  ]  and  before  judgment,  having,  after  judgment,  been  ^rendered 
in  discharge  of  his  bail,  was  holden  entitled  to  his  discharge 
on  a  summary  application,  although  he  had  not  pleaded  his  certificate 
puis  darrein  continiiance.{m)  See  new  rules  as  to  plea  pui$  darrm 
continuance^  ante^  p.  141. 

The  certificate  will  operate  as  a  discharge(n)  of  such  debts  only  as 
are  due  at  the  time  when  the  act  of  bankruptcy  is  committed ;  and  the 
foregoins  remark  as  to  the  time  when  the  certificate  was  obtained  most 
be  attended  to.  But  if  an  action  be  commenced  against  a  bankrupt 
after  the  bankruptcy,  for  a  debt  due  before  the  bankruptcy,  and  a  rer- 
dict  found  for  the  plaintiff,  and  afterwards  the  bankrupt  obtains  his 
certificate ;  the  coetB  of  such  action,  as  well  as  the  mginal  debt,  are 
proveable  under  the  commission.  Willet  v.  Prinale,  2  Bos.  &  PuL  N. 
R.  190.  The  costs  bear  relation  to  the  original  debt ;  hence  where 
plaintiff  before  the  bankruptcy  of  the  defendant  sued  him  for  a  debt, 
and  went  on  with  the  suit  after  such  bankruptcy,  and  had  judgment, 
and  defendant  obtained  his  certificate,  and  afterwards  brought  i  writ 
of  error,  which  was  non-prossed,  and  costs  of  non-pros  in  error  award- 
ed against  him  ;  it  was  holden,  that  the  certificate  discharged  the  de- 
fendant from  these  costs.  Scott  v.  Ambrosej  3  M.  &;  S.  326.  Debts 
proveable  under  the  commission,  and  debts  to  be  dischared  by  the  cer- 
tificate, are  convertible  terms;  and  the  debts  not  due  at  the  time  of  the 
act  of  bankruptcy,  except  in  the  cases  specially  provided  for  by  the 
statute,  are  not  affected  by  the  commission.  Hence  where  a  debt  ac- 
crues after  an  act  of  bankruptcy  and  before  the  issuing  of  the  commis- 
sion,(o)  the  bankrupt  will  remain  liable,  although  he  has  obtained  his 
certincate,  and  cannot  avail  himself  of  the  general  plea  of  bank- 
ruptcy.(l)    By  6  Geo.  IV.  c.  16,  s.  51,  any  person  who  shall  hare 

fi)  Harris  v.  James^  9  East,  82. 
[k)  Gowland  y.  Warren^  1  Gampb.  3^. 
(/)  Todd  y.  Maxfield,  6  B.  &  G.  105. 
(m)  Ilumphreyt  y.  Knight^  6  Bingh.  572. 
(n)  Bamford  y.  BurreU^  2  Bos.  k  Pal.  1. 
\o)  Todd  y.  Maafield,  6  B.  A  G.  105. 


(1)  An  action  pending  against  a  certificated  bankrupt,  commenced  before  the  act  of 
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given  credit  to  the  bankrupt  upon  valuable  consideration,  for  any  money 
or  other  matter  or  thing,  which  shall  not  have  become  payable  when 
such  bankrupt  committed  an  act  of  bankruptcy,  and  whether  such  credit 
shall  have  been  given  upon  any  bill,  bond,  note,  or  other  negotiable 
security  or  not,  shall  be  entitled  to  prove  such  debt,  bill,  &c.  as  if  the 
same  was  payable  presently,  and  receive  dividends  equally  with  the 
other  creditors,  deducting  only  thereout  a  rebate  of  interest  for  what  he 
shall  so  receive,  at  the  rate  of  five  per  cent,  to  be  computed  from  the 
declaration  of  a  dividend  to  the  time  such  debt  would  have  become  pay- 
able. And  by  sect.  56,  if  any  bankrupt  shall,  before  the  issuing  of 
the  commission,  have  contracted  any  debt  payable  upon  a  contingency 
which  shall  not  have  happened  before  the  issuing  of  such  commission, 
the  person  with  whom  such  debt  has  been  contracted  may  apply  to  the 
commissioners  to  set  a  value  upon  such  debt,  and  the  commissioners  are 
to  ascertain  the  value,  and  to  admit  such  person  to  prove  the  amount 
and  to  receive  dividends  thereon ;  or  if  such  value  shall  not 
be  so  ^ascertained  before  the  contingency  shall  have  happen-  [  ^270  ] 
ed,  then  such  person  may,  after  such  contingency  shall  have 
happened,  prove  in  respect  of  such  debt,  and  receive  dividends  with 
the  other  creditors  not  disturbing  any  former  dividends ;  provided  such 
person  had  not,  when  such  debt  was  contracted,  notice  of  any  act  of 
bankruptcy  by  such  bankrupt  committed.(jo) 

A  right  to  maintain  covenant(^)  for  unliquidated  damages  is  not  a 
contingent  debt  capable  of  proof  under  this  section ;  nor  a  right  to 
maintain  an  action  for  npt  accepting(r)  and  paying  for  a  quantity  of 
oil,  contracted  for,  at  a  certain  price,  and  to  be  delivered  at  a  future 
d»y.(l) 

By  marriage  settlement,  S.  covenanted  to  cause  a  sum  of  money  to 
be  paid  to  his  wife's  trustees  within  twelve  months  after  his  own  death, 
in  trust  to  pay  her  the  interest  for  her  life  in  case  she  survived  him, 
and  afterwards  the  principal  to  their  children ;  but  if  they  had  not  any 
children,  then  to  the  survivor  of  them,  that  is  S.  and  his  wife,  his  or 
her  representatives.     It  was  holden,(«)  that  this  was  a  debt  on  a  con- 

(p)  See  TaUcp  t.  Fbers,  IB.k  Ad.  698. 
{q^  Attoood  T.  Partridge^  4  Bingh.  209. 

(r)  Boorman  y.  Naah^  9  B.  &  C.  145.    See  Green  t.  BickneUf  8  A.  &  E.  701|  poitj  p. 
274. 
(«)  Bs^.  Tmdal,  cor.  Lord  Brougham^  C,  Tindal,  C.  J.,  and  Littledale^  J.,  reversing  the 


bankroptcj,  on  a  demand  which  was  or  might  have  been  proved  nnder  the  commission^ 
cannot  be  prosecuted  to  judgment,  unless  the  certificate  has  been  obtained  by  fraud,,  or 
the  bankrupt  has  concealed  effects  exceeding  the  value  of  one  hundred  dollars,  under 
the  bankrupt  law  of  the  United  States  of  1800,  c.  173,  [zix.]  s.  34.  Payton  v.  Pa^ton, 
1  Uaes.  Rep.  283. 

(1)  So  where  defendant  assigned  to  plaintiff  a  policy  of  insurance  on  defendant's  life, 
and  covenanted  to  pay  the  annual  premiums,  and  if  he  did  not,  and  plaintiff  paid  them, 
to  repay  plaintiff:  the  defendant  afterwards  became  bankrupt,  and  obtained  his  certifi- 
cate ;  a  premium  accruing  due  after  the  bankruptcy,  and  being  unpaid  by  defendant,  and 
plaintiff  having  paid  it,  and  not  been  repaid  ;  it  was  holden,  that  defendant  was  not  dis- 
charged from  liability  for  these  breaches  of  covenant,  by  sect.  56  and  121  of  stat.  6  Qeo. 
IV.  c.  16.  Tbppin  v.  Field,  4  Q.  B.  386 ;  in  which  the  case  of  Aiwood  v.  Partridge]  4 
Bingh.  209,  was  recognized. 

VOL.  I. — 20 
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tingency  proveable  under  the  foregoing  section.  So  where  plaintiffs 
having  taken  B.  in  execution  for  a  debt,  discharged  him  upon  the  fol- 
lowing undertaking  of  the  defendant : — ^^  In  consideration  of  your  dis- 
charging B.  out  of  custody,  I  undertake  that  he  shall  pay  the  debt  due 
to  you  by  four  half-yearly  instalments ;'  it  was  holden,  that  the  unpaid 
instalments  might  have  been  proved  under  the  fiat  in  bankruptcy 
against  the  defendant,  and  that  the  defendant's  certificate  was  a  bar  to 
an  action  upon  the  contract  for  instalments  becoming  due  since  his 
bankruptcy.(^)  But  where  in  an  action  between  the  same  parties  on 
this  agreement  for  the  instalments  accruing  due  after  the  fiat,  it  ap- 
peared that  B.  had  kept  alive  his  debt  to  the  plaintiffs  by  executing  s 
warrant  of  attorney  previous  to  his  discharge,  and  that  the  defendant's 
undertaking  was  given  with  reference  to  B.'s  liability,  and  as  a  col- 
lateral security  for  the  payments  of  the  instalments  secured  by  the 
warrant  of  attorney,  and  that  no  instalment  had  become  due  before  the 
fiat,  it  was  holden  that  there  was  no  debt  due  from  the  bankrupt  at  the 
issuing  of  the  fiat  which  could  have  been  proved  under  it,  and  Uierrfore 
that  the  certificate  was  no  bar  to  the  action,  (u)  The  instalments  of  an 
annuity  for  the  payment  of  which  a  bankrupt  is  surety(2;)  only,  and 
which  he  covenants  to  pay  in  case  of  the  default  of  the  grantor, 
[  *271  ]  are  not,  when  they  become  due  after  his  bankruptcy,  ♦prove- 
able. N.  The  54th  section  enables  an  annuity  creditor  of  a 
bankrupt  to  prove  the  value  of  the  annuity  against  the  grantor.  An 
annuity  not  proveable  under  sec.  54,  is  not  proveable  under  sec.  56  of 
this  act.(y) 

A  debt  due  on  a  judgment  signed  in  an  action  for  damages  after  an 
act  of  bankruptcy  committed  by  defendant,  and  a  commission  issoed 
thereon,  is  not  discharged  by  the  certificate,  though  the  verdict  was  ob- 
tained before  the  bankruptcy«(2;)  So  a  bankruptcy  of  plaintiff  occurring 
after  verdict  for  the  defendant,  and  before  judgment,  the  subsequent 
certificate  is  no  bar  to  an  execution  for  the  costs  of  the  action.(aj 
Verdict  for  defendant  in  July.  Commission  against  plaintiff  in 
August ;  judgment  against  him,  and  certificate  for  him  in  Mich.  T.  ^' 
suing :  it  was  holden,(6)  that  the  plaintiff  was  liable  to  an  execution  for 
costs,  notwithstanding  the  56th  section.  So  where  plaintiff  became 
bankrupt  after  nonsuit,  but  before  judgment  signed.(c)  Plaintiff  ob- 
taining judgment  against  bankrupt  for  debt  proveable  under  commis- 
sion, is  entitled  to  prove  for  the  costs,  though  not  taxed  at  the  time  of 
the  bankruptcy.((i)  But  if  the  acceptor  of  a  bill  of  exchange  not  due 
become  bankrupt,(6)  and  the  indorser  be  afterwards  obliged  to  take  up 

•decision  of  Lord  Lyndhunt^  who  had  rcYcrsed  the  decision  of  the  Vice  Chaocdlor,  8 
Blngh.  402. 

(t)  Lane  y.  Burghart^  1  Q.  B.  933 ;  1  O.  ft  D.  311. 

\u)  Lane  y.  Burghart,  3  M.  ft  Or.  697  ;  4  Scott's  N.  R.  287. 

(x)  Thompton  y.  Tkompaon^  2  Bingh.  N.  C.  168. 

(y)  Exp.  Vanhegthuyaen,  2  Mont  ft  Ayr.  619. 

(z)  Bust  y.  GUbertf  2  M.  ft  S.  70. 

(a)  Walker  y.  BameSy  6  Taunt.  778;  1  Marsh.  346.,  8,  <7. 

(b)  Birh  y.  Moreau,  4  Bingli.  67. 

(e)  HanoeU  v.  Thorogood,  7  B.  ft  C.  70«. 

(</)  6  Geo.  IV.  c.  16,  8.  58.  (e)  Jostph  y.  Omu^  2  Bos.  ft  Pol.  N.  B.  130. 
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the  bill  on  account  of  non-payment  bj  the  acceptor,  he  may  prove  the 
amount  under  the  commission ;  and  consequently  if  the  acceptor  after- 
wards obtain  his  certificate,  he  will  be  discharged  from  the  debt.(l) 
So  where  a  verdict  is  obtained  in  vacation,  against  a  trader,  who,  after 
the  first  day  of  next  term,  but  before  final  judgment  is  signed,  becomes 
bankrupt ;  it  is  holden,  that  the  judgment  signed  in  the  same  term  re- 
lates to  the  first  day  of  the  term,  and  that  the  debt  thereby  created 
is  barred  by  the  certificate ;  and  this  rule  holds,  whether  the  verdict 
be  in  an  action  of  assump8it(/)  or  tort.(gr) 

Before  the  year  1819,  a  debt  for  which  a  person  was  merely  liable  as 
surety,  but  which  was  not  paid  until  after  the  bankruptcy  of  the  prin- 
cipal, was  not  proveable  under  the  commission,  and  consequently  was 
not  barred  by  the  certificate  ;(A)  but  now  by  stat.  6  Geo.  IV.  c.  16.  s. 
52,(i)  any  person  who,  at  the  issuing  the  commission,  shall  be  surety  or 
liable  for  any  debt  of  the  bankrupt,  or  hail  for  the  bankrupty{k)  either 
to  the  sheriff  or  to  the  action,  if  he  shall  have  paid  the  oebt,  or  any 
part  thereof  in  discharge  of  the  whole  debt,  (although  he  may 
have  paid  the  same  after  the  ^commission  issued,)  if  the  credi-  [  *272  ] 
tor  shall  have  proved  his  debt  under  the  commission,  shall 
be  entitled  to  stand  in  the  place  of  such  creditor  as  to  the  dividends 
and  all  other  rights  under  the  said  commission,  which  such  creditor 
possessed  or  would  be  entitled  to  in  respect  of  such  proof ;  or  if  the 
creditor  shall  not  have  proved  under  the  commission,  such  surety,  or 
person  liabley  or  bail,  shall  be  entitled  to  prove  his  demand  in  respect 
of  such  payment  as  a  debt  under  the  commission,  not  disturbing  the 
former  dividends,  and  may  receive  dividends  with  the  other  creditors, 
although  he  may  have  become  surety,  liable,  or  bail,  after  an  act  of 
bankruptcy  committed  by  such  bankrupt ;  provided  that  such  person 
had  not,  when  he  became  such  surety,  or  bail,  or  liable,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed.  By  the  foregoing 
section,  the  certificate  of  a  bankrupt  is  a  bar,  not  only  to  an  action  at 
the  suit  of  the  surety  for  the  recovery  of  money  paid  in  discharge  of  the 
original  debt,  but  to  any  action  for  the  consequential  damage  accruing 
from  the  non-payment,  by  the  bankrupt,  of  the  original  debt  when 
due ;  and,  thereiore,  when  the  acceptor  of  an  accommodation  bill 
brought  an  action  against  the  drawer,  who  had  become  bankrupt,  for 
not  providing  him  with  funds  to  pay  the  bill  when  due,  whereby  he  had 
incurred  the  costs  of  an  action,  and  was  obliged  to  sell  an  estate,  in 
order  to  raise  money  to  pay  the  bill,  the  certificate  was  held  to  be  a 
good  bar.  (2)    But  where  K.  C.  borrowed  a  sum  of  money,  and  gave  the 


f; 


'/)  Ex^,  Birch,  4  B.  A  C.  880. 
\g)  Oreenwaif  y.  Fisher,  1  B,  k  G.  436. 

(h)  ChiUon  t.  Wiffm,  3  Wilfl.  13;  Younff  v.  Hockley,  3  Wils.  346;  2  Bl.  R.  839,  5.  (7.; 
Vanderheyden  y.  Dc  Paiba,  3  Wils.  528. 
(t)  See  corresponding  section,  49  Geo.  III.  c.  121,  s.  8,  but  now  repealed. 
(k)  This  is  new  ;  see  Jffewet  y.  Mott,  6  Tannt.  329. 
(/)  Van  Sandau  y.  Corebie,  3  B.  &  A.  13. 


(I)  A  surety  on  a  promissory  note,  who  pays  it  after  the  discharge  of  the  principal 
under  an  insolyent  law,  is  not  bound  by  his  discharge.    Faxeon  y.  Hatter ,  6  Halst.  410. 
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lenders  a  bond,  by  which  he  and  four  rthers  bound  themaelyes  jointly 
and  severally,  in  a  penalty,  for  the  regular  payment  of  interest,  and  for 
the  discharge  of  the  principal,  and  all  interest  which  might  be  due  at 
the  end  of  fire  years,  or,  if  sooner  called  upon,  then  at  twenty-one  days 
after  demand.  One  of  the  co-obligers  of  K.  G.  became  bankrupt,  and 
obtained  his  certificate.  At  the  time  of  the  bankruptcy,  a  forfeiture 
had  accrued  by  non-payment  of  interest,  but  it  was  not  insisted  upon, 
and  the  interest  was  subsequently  paid  up.  After  the  certificate,  R.  C. 
was  called  upon  for  the  principal,  but  did  not  pay,  and  payment  was 
enforced  from  the  three  co-obligors,  who  had  continued  solvent  In  an 
action  by  one  of  them  against  the  party  who  had  been  bankrupt  for 
contribution,  it  was  holden,(m)  that  they  could  not  have  proved  under 
the  commission  by  sect.  52  of  the  Bankrupt  Act,  and  therefore,  that 
the  certificate  was  no  answer  to  the  action. 

A.  had  indorsed  a  bill  for  the  accommodation  of  B.,  the  prior  indor- 
ser ;  B.  became  bankrupt,  and  obtained  his  certificate :  A.  was  called 
on  to  pay  the  bill  after  the  bankruptcy :  it  was  holden,  that  althongb 
A.  could  not  be  considered  as  surety  for  the  debt  of  B.,  inasmuch  as  be 
was  liable  primarily  to  the  holder  as  indorser,  that  is,  aa  prm- 
[  '''278  ]  cipal,  and  not  surety,  on  failure  of  B.,  the  prior  ^indorser; 
yet  A.  was  a  ^^  person  liable**  for  the  debt  of  B.  within  the 
act.(n)  where  a  sum  of  money  being  due  from  A.  to  B.  G.  at  B/s 
request,  and  for  his  accommodation,  drew  a  bill  on  A.  for  the  amount, 
which  A.  accepted ;  and  G.  then  indorsed  the  bill  and  gave  it  to  R« 
who  indorsed  and  negotiated  it.  B.  having  subsequently  become  bank- 
rupt, and  the  bill  having  been  dishonoured  and  paid  by  G. ;  it  iras 
holden,  that  the  amount  of  the  bill  was  proveable  by  G.,  for  C.  was 
surety  for  the  debt  of  the  bankrupt,  contracted  by  his  obtaining  credit 
on  the  bill  indorsed  by  G.  although  he  was  not  an  immediate  surety, 
but  only  on  the  default  of  the  acceptor ;  and  consequently  that  C.'s  right 
of  action  against  B.  for  the  amount  of  the  bill  was  barred  by  the  certi- 
ficate.(o) 

A  plaintiff  cannot  by  voluntarily  delaying  payment  of  a  debt  till 
after  a  final  dividend  has  been  maae,  deprive  defendant  of  the  benefit 
of  his  certificate.  Thus,  when  a  debt  was  due  before  bankruptcy,  bat 
the  creditor  did  not  prove  it,  nor  did  the  plaintiff  compel  the  creditor 
to  prove  it  for  the  plaintiff's  benefit ;  it  was  held,  that  the  certificate 
of  the  debtor  was  a  bar  against  the  plaintiff  who  had  paid  as  Bmetj»(f) 

The  plaintiff  accepted  a  bill  of  exchange,(o)  payable  at  a 'future  daj, 
for  the  accommodation  of  the  defendant.  Afterwards,  and  before  the 
bill  became  due,  the  defendant  committed  an  act  of  bankruptcy.  The 
bill  was  dishonoured.  A  commission  issued,  but  was  shortly  afterwards 
superseded.    A  meeting  of  the  defendant's  creditors  was  then  helil, 

(m)  Clements  ▼.  Langleyy  6  B.  ft  Ad.  372 ;  2  Nev.  k  Han.  269. 

(n)  Batsett  T.  Dodgin^  9  Bingh.  653,  recognizing  Exp,  Lloyd^  1  Rose,  6 ;  and  £7.  Toi^^ 
3  Yes.  k  Beames,  40. 

(0)  Haigh  v.  Jackton,  3  M.  ft  W.  698 ;  and  see  Fahey  r.  Lawford^  3  M.  ft  Gr.  477:  4 
Scott's  N.  R.  208,  611,  in  which  the  case  of  BtmcU  y.  Dodgin  is  relied  upon  bj  Tm^^r 
C.J. 

{p)  Jackson  ▼.  Magse,  3  Q.  B.  46 ;  2  G.  ft  D.  402. 

{q)  Siedman  t.  Martwnantf  13  East,  427. 
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and  time  was  given  him.  The  plaintiff  then  accepted  another  bill,  for 
the  purpose  oi  taking  up  the  former  dishonoured  bill,  including  also 
interest  and  stamp.  This  last  bill  was  indorsed  by  J.  S.  as  an  addi- 
tional security  to  the  holders,  who  required  it.  Afterwards  an  effectual 
commission  issued  upon  the  original  act  of  bankruptcy,  under  which  the 
defendant  obtained  his  certificate.  The  plaintiff,  at  a  subsequent  day, 
when  the  second  bill  became  due,  paid  it.  It  was  holden,  that  the 
giving  of  the  second  acceptance  for  the  prior  debt  did  not  discharge  the 
original  debt  for  which  the  plaintiff  had  become  surety  before  the  act  of 
bankruptcy ;  and  in  paying  that  second  bill  the  plaintiff  was  only  pay- 
ing the  same  debt  which  he  was  liable  to  pay  as  surety  for  the  defend- 
ant upon  the  first  bill ;  and  consequently  that  this  was  a  case  within 
the  8th  section  of  the  stat.  49  Geo.  III.  c.  121,  by  which  the  surety 
for  a  debt  proveable  under  commission,  though  not  paid  by  him  until 
after  the  issuing  of  the  commission,  shall  stand  in  the  place  of  the 
original  creditor  as  to  the  whole  of  the  debt  so  paid.  The  act,  how- 
ever, provided,  that  it  should  not  extend  to  a  person  who, 
when  *he  became  surety,  had  either  notice  in  fact  of  the  act  [  *274  ] 
of  bankruptcy  committed,  or  implied  notice  from  the  issuing 
of  the  commission,  though  such  commission  were  afterwards  superseded. 
But  the  plaintiff's  case  did  not  fall  within  this  proviso,  for  his  suretyship 
had  commenced  before  the  issuing  of  the  commission,  afterwards  super- 
seded. The  debt  was  not  affected  with  the  implied  notice :  it  was  a 
debt,  therefore,  proveable  under  the  commission,  and  was  consequently 
barred  by  the  certificate.  A  contingent  debt  secured  by  a  penalty,  as 
to  indemnify  a  parish  against  the  maintenance  of  a  bastard,  is  not  a 
debt  proveable  under  the  commission,  and  the  obligee  is  not  therefore 
discharged  by  his  certificate(r)  from  expenses  incurred  subsequent  to 
his  bankruptcy.  The  plea  of  bankruptcy  is  not  a  plea  to  the  action, 
but  a  personal  discharge  only ;(«)  hence,  where  an  action  of  assumpsit 
was  brought  against  A.  and  B.  jointly  as  partners,  and  A.  pleaded  a 
judgment  recovered,  and  B.  pleaded  his  bankruptcy,  and  thereupon  the 
plaintiff  entered  a  noUe  prosequi  as  to  B. ;  it  was  holden,  that  the  plea 
of  bankruptcy  only  discharged  B.,  and  further,  that  the  entry  of  the 
nolle  prosequi  as  to  B.  did  not  discharge  the  action  as  to  A. ;  for  it  was 
not  like  a  retraxit,  which  is  a  total  relinquishment  of  the  suit.(l)  Where 
the  plaintiff's  demand  -rests  in  damages,  and  cannot  be  ascertained  with- 
out the  intervention  of  a  jury,  it  cannot  be  proved  under  the  defend- 
ant's commission.(2)     Hence,  bankruptcy  is  not  any  plea  in  bar  to  an 

(r)  Overseers  of  SL  Martin* s-m-tke-Fields  v.  Warren^  1  B.  &  A.  491.    As  to  contingent 
debts,  see  stat.  6  Geo.  lY.  c.  16,  s.  56,  ante,  p.  269. 
(f)  Noke  and  another  t.  Ingham,  1  WUs.  89. 


(n  If  a  bankrupt,  before  his  bankruptcy,  receive  monej  on  a  promise  to  put  it  out  on 
bond  and  mortgage,  which  he  neglects  to  do,  he  is  not  liable  in  a  special  action  on  the 
case,  the  demand  being  provable  under  the  commission.  Hatten  y.  Speyer,  1  Johns. 
Rep.  37. 

A  person  hiring  a  house  for  a  jear,  during  which  time  he  becomes  bankrupt,  and  is 
discharged,  and  occupying  it  after  his  discharge,  will  be  liable  for  the  use  and  occupa- 
tion since  his  bankruptcy.     Hendricks  v.  Judcth,  2  Caines'  Rep.  25. 

(2)  See  Dusau  v.  Murgatroyd,  I  Wash.  G.  C.  R.  13. 
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action  of  trespass  for  mesne  profits,  because  the  damages  are  oncer- 
tam.(f^  Nor  to  an  action  in  tort(u)  against  a  broker  for  selling  out 
plaintiff's  stock  contrary  to  orders.  Nor  to  an  action  of  trover,  though 
the  conversion  happened  before  the  bankmptcy.(:r)  Nor  to  a  breach  of 
covenant(y)  which  gives  the  plaintiff  a  claim  for  unliquidated  damages, 
and  which  damages  may  vary  according  to  circumstances.  Upon  the 
same  principle  it  has  been  holden,(z)  that  the  difference  between  the 
contract  price  of  a  cargo  of  whale  oil  of  merchantable  quality,  which 
certain  persons  had  agreed  to  purchase  of  the  plaintiffs,  but  had  refuseJ 
to  accept,  and  the  market  price  of  the  oil  at  the  time  of  refusal,  coald 
not  be  proved  under  a  fiat  of  bankruptcy  issued  against  those  persons 
upon  an  act  of  bankruptcy  committed  subsequent  to  the  refusal.  For 
though  in  many  cases  in  chancery,  proof  has  been  admitted  of  the  value 
of  stock  agreed  to  be  transferred  at  a  given  day,  those  cases  must  be  re« 
garded  as  exceptions  to  the  rule,  which  is,  generally  speaking,  that  no 
claim  of  this  nature  shall  be  proveable  as  a  debt,  for  which  the  inter- 
vention of  a  jury  is  necessary. (a)  Nor  could  the  bankruptcy 
[  *275  ]  of  the  lessee  be  *pleaded  in  bar  to  an  action  of  covenant 
brought  against  him,  for  rent  arrear,  subsequent  to  his  bank- 
ruptcy.(J)  By  stat.  6  Geo.  IV.  c.  16,  s.  75,({?)  any  bankrupt  entitled 
to  any  lease,  or  agreement  for  a  lease,  if  the  assignees  accept  the  same, 
shall  not  be  liable  to  pay  any  rent  accruing  after  the  date  of  the  com- 
mission, or  to  be  sued  in  respect  of  any  subsequent  non-observance  or 
non-performance  of  the  conditions,  covenants,  or  agreements  therein 
contained ;  and  if  the  assignees  decline  the  same,  shall  not  be  liable,  in 
case  he  deliver  up  such  lease  or  agreement  to  the  lessor  or  such  person 
agreeing  to  grant  a  lease,  within  fourteen  days  after  he  shall  have  had 
notice  that  the  assignees  shall  have  declined :  and  if  the  assignees  shall 
not  (upon  being  thereto  required,)  elect  whether  they  will  accept  or  de- 
cline such  lease,  or  agreement  for  a  lease,  the  lessor,  or  person  so  agree- 
ing as  aforesaid,  or  any  person  entitled  under  such  lessor  or  person  so 
agreeing,  shall  be  entitled  to  apply  by  petition  to  the  Lord  Chancellor, 
wno  may  order  them  so  to  elect  and  to  deliver  up  such  lease  or  agree- 
ment, in  case  they  shall  decline  the  same,  and  the  possession  of  the  pre- 
mises, or  may  make  such  order  therein  as  he  shall  think  fit.  A  parol 
contract  is  within  this  clause,((2)  and  in  such  a  case,  an  offer  by  the 
bankrupt  to  deliver  up  possession  is  equivalent  to  a  delivery  of  the  lease 
or  agreement.  If  a  lessee  covenants  not  to  assign,  and  becomes  bank- 
rupt, and  his  assignees  take  to  the  lease,  his  covenant  is  discharged  bj 
the  foregoing  section,  although  a  breach  of  it  had  become  impossible, 
by  reason  that  he  no  longer  had  the  subject-matter  respecting  which  the 

{t)  OoodtitU  v.  North,  Doug.  683. 
(u\  Parker  y.  Crole,  6  Bingh.  63. 

(z)  Parker  y.  NcrUm,  6  T.  R.  696,  recognized  in  Parker  y.  CroU^  ^  Biogh.  63. 
\y\  Attpood  y.  Partridge,  4  Bingh.  209. 
h)  Oreen  v.  BickneU,  8  A.  &  E.  701 ;  3  Ney.  k  P.  634. 

(a)  Per  Lord  Dentnem,  G.  J.,  delivering  judgment  of  the  court  in  Green  y.  BitkMU,  8 
A.  k  £.  VOX ;  3  Key.  k  P.  634. 

(M  Auriol  y.  MUU,  4  T.  R.  94 ;  Brigge  y.  Sowry,  8  M.  &  W.  729. 

(e)  See  corresponding  section,  49  Geo.  III.  c.  121,  a.  19;  and  see  poet,  tit.  "Coyenftnt'* 

(d)  Slack  y.  Sharpe,  8  A.  &  E.  366 ;  3  Nev.  k  P.  390 ;  Brigge  y.  Sowry,  8  M .  &  W.  72». 
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coyenant  was  made.  And  therefore,  if  he  comes  in  again,  as  assignee 
of  his  assignees,  he  shall  not  be  charged  with  this  covenant,  and  it  is  no 
breach  if  he  assigns.(e)  Where  it  was  found  that  the  assignees  entered 
upon  the  premises  for  the  purpose  of  completing  contracts  for  repairs  to 
carriages  let  on  hire,  the  bankrupt  being  tenant  from  year  to  year,  it 
was  holden,(/)  that  the  assignees  continued  liable  until  that  tenancy 
was  regularly  determined. 

In  assumpsit  on  a  promise  to  pay  plaintiff  a  certain  sum  per  week(^) 
for  the  support  of  an  illegitimate  child  the  plaintiff  had  had  by  the  defend- 
ant, bankruptcy  having  been  pleaded.  Lord  Mlenbor(mghheliy  that  as  to 
any  arrears  which  had  accrued  before  the  bankruptcy,  the  bankruptcy 
would  operate  as  a  discharge,  but  as  no  proof  of  subsequent  arrears  would 
have  been  admitted  under  the  commission,  the  defendant  was  liable  for 
such  arrears.  B.  sold  a  ship  to  A.,  with  a  covenant  that  he  had  a  good 
title,  though  in  fact  he  had  none  :{h)  afterwards  B.  became  a 
bankrupt,  and  A.  '^'sustained  damages  by  paying  the  value  of  the  [  '''276  ] 
ship  to  the  true  owner ;  it  was  holden,  in  an  action  on  the  cove- 
nant by  A.  against  B.,  stating  the  special  damage,  that  B.'s  certificate 
was  no  bar.  This  plea  of  bankrupcy(t)  will  not  avail  a  person  against 
whom  a  second  commission  of  bankruptcy  is  issued,  unless  he  has  paid 
15$,  in  the  pound  under  that  commission,  although  the  creditor  who  sues 
him  has  signed  the  certificate :  for  by  stat.  6  Geo.  IV.  c.  16,  s.  127, 
(which  see,  antCj  p.  267,)  the  person  only  of  the  bankrupt  is  protected, 
if  his  effects  are  not  sufficient  to  pay  15«.  in  the  pound.  It  must  appear, 
affirmatively,  that  the  estate  has  produced  15s.  in  the  pound ;  evidence 
that  it  will  probably  produce  so  much  is(A;)  not  sufficient.  If  a  defend- 
ant rely  on  a  certificate  under  a  second  commission  of  bankruptcy,(/) 
under  which  he  has  not  paid  15s,  in  the  pound,  it  will  be  sufficient  for 
the  plaintiff,  in  order  to  deprive  him  of  the  benefit  of  it,  io  produce  the 
proceedings  under  the  former  commission,  and  prove  that  he  submitted 
to  it,  without  proving  the  trading,  act  of  bankruptcy,  and  other  facts, 
which  are  necessary  to  support  the  commission  as  against  third  persons. 
An  action  against  a  bankrupt,(m)  who  has  obtained  his  certificate  under 
a  second  commission,  on  a  cause  of  action  accruing  before  his  second 
bankruptcy,  may  be  maintained,  before  a  dividend  has  been  made,  or 
the  period  allowed  for  making  it  is  elapsed,  if  evidence  be  adduced  to 
show,  that  it  is  not  probable,  from  the  state  of  the  effects  in  the  hands 
of  the  assignees,  that  the  bankrupt  will  be  able  to  pay  15s,  in  the 
pound.  The  proving  a  debt  under  a  commission  issued  against  a  per- 
son who  had  before  compounded  with  his  creditors,  and  whose  estate 
under  the  commission  had  not  nor  would  produce  15^.  in  the  pound,  but 
who,  before  he  became  a  bankrupt,  paid  the  creditors  with  whom  he 

(e)  Doe  d.  Cheere  v.  Smithj  6  Taunt.  796. 
(/)  AntM  V.  Robson,  2  Cr.  k  J.  610. 
(V)  MilUn  T.  WKUtenbury,  1  Camb.  428. 
(k)  Hammond  ▼.  Totdmin,  1  T.  R.  612. 

(t)  Se«  PkUpoU  Y.  Cordm^  5  T.  R.  287  ;  Thornton  v.  DaOiu^  Doug.  46,  and  5  Geo.  II. 
c.  30,  8.  9. 

(k)  CoverUy  r.  MorUy,  16  East.  225. 

11)  HaviUmd  y.  Cook,  5  T.  R.  655 ;  3  Esp.  N.  P.  C.  195. 

im)  Jelfi  r.  BdUard,  1  Bos.  &  Pul.  467. 
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oompounded,  the  fall  amoant  of  their  debts,  was  held  to  discharge  the 
bankrupt  in  respect  of  his  future  estate  and  effects  from  an  action  for 
the  debt  so  proYed.(n)(l)  Heretofore  a  yerbal  promise  to  pay  a  debt 
barred  by  the  certificate  was  binding,(o)  but  now,  by  stat.  5  &  6  Vict  c 
122,  s.  48,(p)  ^^no  bankrupt,  after  lus  certificate  shall  have  been  con- 
firmed, shall  be  liable  to  pay  or  satisfy  any  debt,  claim,  or  demand,  from 
which  he  shall  have  been  discharged  by  virtue  of  such  certificate,  or  any 
part  of  such  debt,  &;c.,  upon  any  contract,  promise,  or  agreement  made  or 
to  be  made  after  the  suing  out  of  the  fiat,  unless  such  contract,  promise, 
or  agreement  be  made  in  writing,  signed  by  the  bankrupt,  or  by  some 
person  thereto  lawfully  authorized  in  writing  by  such  bankrupt"    In 

the  case  of  an  express  promise  after  certificate,  the  plaintiff 
[  *277  ]  is  not  bound  to  declare  8pecially,(o)  but  may  declare  on  *ih» 

original  cause  of  action ;  and  if  the  bankruptcy  be  pleaded, 
the  plaintiff  may  give  the  subsequent  promise  in  evidence.  To  idre 
facias  upon  a  judgment  in  assumpsit,  by  the  original  plaintiff,  defendant 
pleaded  specially  the  plaintiff's  bankruptcy,  and  that  the  causes  of 
action  in  the  original  suit  accrued  before  plaintiff  became  bankrupt  On 
special  demurrer,  on  the  around  that  the  plea  did  not  show  whether  the 
judgment  was  recovered  oefore  or  after  the  bankruptcy ;  the  plea  was 
holaen(r)  to  be  bad :  for  that  it  did  not  appear,  but  that  the  bankniptcj 
might  have  been  pleaded  in  bar  of  the  original  action. 

ISvidence  of  the  Plea  of  Bankruptcy. — -The  only  evidence  required 
to  support  the  general  plea  of  bankruptcy  is  the  production  of  the  cer- 
tificate and  the  confirmation  thereof.(«)  By  stat.  5  &  6  Yict  c  1^, 
B.  88,(^)  no  bankrupt  shall  be  entitled  to  the  certificate  under  this  act, 
and  the  certificate,  if  obtained,  shall  be  void  in  the  following  cases: 
first,  if  the  bankrupt  has  lost,  by  any  sort  of  gaming  or  wagering,  in 
one  day,  202.,  or  within  one  year  next  preceding  his  bankruptcy,  2002.; 
or,  secondly,  if  within  one  year  next  preceding  his  bankruptcy,  he  has 
lost  200Z.  by  any  contract  for  the  purchase  or  sale  of  any  government 


(n)  JRead  y.  Sowerbyj  3  M.  A  S.  78.  (o)  Trueman  v.  FmUm^  Cowp.  544. 

(p)  This  section  is  similar  to  sect.  131  of  stat  6  Geo.  IV.  c.  16. 
(q)  Williams  v.  Z?yrf«,  Peake's  N.  P.  0.  68,  cites  Rtusell  t.  Hardmafij  S.  P. 
(r)  Baylu  y.  Hayward^  4  A.  A  S.  266. 
(«)  See  atat.  5  ft  6  Vict.  c.  122.  s.  42,  ante^  p.  266. 

(i)  See  corresponding  section  in  stat.  6  Geo.  IV.  c.  16,  s.  130  ;  and  see  stat  5  Geo.  H 
c.  3G,  8.  12,  but  now  repealed. 

(1)  Nothing  done  under  a  commission  will  protect  the  bankrupt,  but  a  certificate  oi 
discharge.  Hence,  where  the  assignee  wasted  and  embezzled  the  whole  of  the  btnk- 
rapt's  estate,  and  refused  to  render  anj  account  to  the  commissioners,  or  to  the  crediton, 
whereby  the  creditors  received  nothing  under  the  commission  ;  it  was  held,  that  a  creditor 
was  not  thereby  barred  from  recovering  his  demand  in  an  action  against  the  banknipU 
though  such  creditor  had  concurred  in  the  appointment  of  the  assignee,  and  bad  pre- 
yiouslj  constituted  him  his  attorney  for  the  purpose  of  collecting  his  debt.  WkiMs  y- 
Craftt,  10  Mass.  Rep.  23.  Xor  is  the  issuing  of  the  commission  a  bar  to  an  action  >t 
law  to  recover  a  debt  proved  under  the  commission,  although  the  creditor  has  actoiUj 
received  a  dividend,  unless  the  bankrupt  has  obtained  his  certificate.  But  if  a  creiditor, 
who  had  proved  his  debt,  should  also  sue  at  law,  while  the  commission  was  opeo,  so 
that  the  bankrupt  might  obtain  a  certificate,  the  court  of  law  in  which  the  action  vas 
brought  might  grant  continuances  at  their  discretion,  which  would  operate  as  a  tempo- 
rary bar.  LummuM  y.  Fairfidd,  5  Mass.  Rep.  248  ,*  Kingston  y.  WharUm^  2  S.  &  R-  308 ; 
YaU9  y.  SoUmgtworikj  5  Bar.  i  Johns.  216. 
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or  other  stock,  where  such  contract  was  not  to  be  performed  within  one 
week  after  the  contract,  or  where  the  stock  bought  »pr  sold  was  not 
actnally  transferred  or  delivered  in  pursuance  of  «uch  contract ;  or, 
thirdly,  shall,  after  an  act  of  bankruptcy  committed,  or  in  contempla- 
tion of  bankruptcy,  or  with  intent  to  defeat  the  object  of  this  or  any 
other  statute  relating  to  bankrupts,  have  concealed,  destroyed,  altered., 
mutilated,  or  falsified,  or  caused  to  be  concealed,  destroyed,  altered, 
mutilated,  or  falsified,  any  of  his  books,  papers,  writings  or  securities ; 
or  made,  or  been  privy  to  making,  any  false  or  fraudulent  entries,  in 
any  book  of  account  or  other  document,  with  intent  to  defraud  his 
creditors ;  or,  fourthly,  shall  have  concealed  any  part  of  his  property ; 
or,  lastly,  if  any  person  having  proved  a  false  debt  under  ihe  fiat,  the 
bankrupt  being  privy  thereto,  or  afterwards  knowing  the  same,  shall 
not  have  disclosed  the  same  \o  the  assignees  within  one  month  after 
such  knowledge.  The  preceding  clauses,  being  penal,  are  construed 
strictly.  A  certificate  (granted  previous  to  the  stat.  5  &  6  Vict.  c.  122, 
B.  89,  ante^  p.  266)  is  void,  if  signature  of  one  of  the  creditors  has  been 
obtained  by  a  promise  from  the  bankrupt  to  pay  that  creditor  his  whole 
deht,{u)  By  stat.  6  Geo.  lY.  c.  16,  s.  105,(2;)  if  any  assignee  indebted 
to  the  estate  of  which  he  is  such  assignee,  in  respect  of  money  retained 
or  employed  by  him,  become  bankrupt,  if  he  shall  obtain  his  certificate, 
it  shall  only  have  the  efiect  of  freeing  his  person  fronv  arrest 
and  imprisonment ;  but  his  *future  effects,  (his  tools  of  trade,  [  *278  ] 
necessary  household  goods,  and  the  necessary  wearing  apparel 
of  himself,  his  wife,  and  children  excepted,)  shall  remain  liable  for  so 
much  of  his  debts  to  the  estate  of  which  he  was  assignee,  as  shall  not 
be  paid  by  dividends  under  his  commission,  together  with  lawful  interest 
for  the  whole  debt.  By  stat.  6  Geo.  IV.  c.  16,  s.  59,(y)  no  creditor 
who  has  brought  any  action,  or  instituted  any  suit  against  any  bank- 
rupt, in  respect  of  a  demand  prior  to  the  bankruptcy,  or  which  might 
have  been  proved  as  a  debt  under  the  commission  against  such  bank- 
rupt, shall  prove  a  debt  under  such  commission,  or  have  any  claim  en- 
tered  upon  the  proceedings  under  9uch  commission^  without  relinquishing 
such  action  or  suit ;  and  in  case  such  bankrupt  shall  be  in  prison  or 
custodv  at  the  suit  of  or  detained  by  such  creditor,  he  shall  not  prove 
or  claim,  without  giving  a  sufficient  authority  in  writing  for  the  dis- 
charge of  such  bankrupt ;  and  the  proving  or  claiming  a  debt,  under  a 
commission  by  any  creditor,  shall  be  deemed  an  election  by  such  credi- 
tor to  take  the  benefit  of  such  commission,  with  respect  to  the  debt  so 
proved  or  claimed,  provided  that  such  creditor  shall  not  be  liable  to  the 
payment  to  such  bankrupt,  or  his  assignees,  of  the  costs  of  such  action 
or  suit,  so  relinquished  by  him,  and  that  where  any  such  creditor  shall 
have  brought  any  action  or  suit  against  such  bankrupt,  jointly  with  any 
other  person,  his  relinquishing  such  action  or  suit  against  the  bankrupt, 
shall  not  affect  such  action  or  suit  against  such  other  person.  Provided 
also,  that  any  creditor  who  shall  have  so  elected  to  prove  or  claim,  if 

{u\  PhilUps  T.  Dieaa,  15  East,  248. 
(x)  See  49  Geo.  III.  c.  121,  s.  6,  but  now  repealed. 

(y)  See  corresponding  section,  in  stat  49  Geo,  III.  c.  121,  s.  14,  now  repealed ;  and 
see  Keikie  ▼.  Hewtanj  4  M.  ft  Gr.  618  ;  5  ScoU's  N.  R.  484. 
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the  oommission  be  afterwards  superseded,  may  proceed  in  the  aetbn  as 
if  he  had  not  so  elected,  and  in  bailable  actions  shall  be  at  liberty  to 
arrest  the  defendant  de  novo,  if  he  has  not  put  in  bail  below,  or  per- 
fected bail  above,  or  if  the  defendant  has  put  in  or  perfected  such  bail, 
to  have  recourse  against  such  bail,  by  requiring  the  bail  below  to  pat 
in  and  perfect  bail  above,  within  the  first  eight  days  in  term,  after 
notice  in  the  London  Q-azette  of  the  superseding  such  commission,  and 
by  suing  the  bail  upon  their  recognizance,  if  the  condition  thereof  is 
broken.  A  party  does  not  bring  his  caEe  within  the  act,  so  as  to 
amount  to  an  election(z)  to  prove  under  the  commission,  unless  he  has 
proved  his  debt,  or  had  his  claim  entered  on  the  proceedings  under  the 
commission. 

It  seems  that  proving  a  debt  under  a  commission  was  an  election 
within  the  stat.  49  Geo.  III.  c.  121,  s.  14,  which  deprived  the  creditor 
of  his  remedy  by  action  against  the  bankrupt(a)  in  the  cases  excepted 
in  Stat.  5  Geo.  II.  c.  30,  s.  9.  Bat  that  clause  did  not  extend  to  pre- 
vent a  creditor  who  proved  a  joint  debt  under  a  commission 
[  *279  ]  against  one  partner,  from  suing  the  others.(i)  The  ^drawer 
of  a  bill  of  exchange,  who  had  paid  the  amount  to  the  holder 
after  a  commission  of  bankruptcy  issued  against  the  acceptor,  might 
sue  the  acceptor  before  he  had  obtained  his  certificate,  and  arrest  him 
upon  the  bill,  notwithstanding  the  holder  had  proved  the  bill  under  the 
commission,  (c)    Two  parcels  of  goods  were  sold  at  different  times,  and 

Said  for  by  bills ;  the  vendee  afterwards  becoming  bankrupt,  the  ven- 
ors  proved,  under  the  commission,  for  the  amount  of  the  first  parcel, 
they  then  holdine  the  bill  given  in  payment  for  the  same ;  the  bill  for 
the  other  parcel  naving  been  negotiated  by  them  prior  to  the  bank- 
ruptcy, and  being  at  the  time  of  the  bankruptcy  outstanding,  was 
afterwards  dishonoured:  it  was  holden,((i)  that  the  vendors  were  not 
precluded  by  the  stat.  49  Geo.  III.  c.  121,  s.  14,  from  suing  the  bank- 
rupt for  the  amount  of  the  last  parcel  of  goods.  Declaration(6)  upon 
four  bills  of  exchange.  Plea  in  bar,  that  defendant  was  indebted  to 
plaintiff  in  divers  large  sums  of  money  for  goods  sold ;  and  that,  for 
securing  to  the  plaintiffs  the  said  several  sums  of  money,  defendant, 
before  his  bankruptcy,  accepted  a  bill  of  exchange  drawn  by  the  plain- 
tiffs, for  and  in  payment  of  one  of  the  said  several  sums  of  money  in 
which  he  was  so  indebted  as  aforesaid ;  and  that  he  had  accepted  each 
of  the  several  bills  of  exchange  for  which  the  action  was  brought,  in 
payment  of  one  other  of  the  several  sums  of  money  in  which  he  so 
stood  indebted  as  aforesaid.  The  plea  then  stated  that  defendant  had 
duly  become  bankrupt ;  and  that  the  bills  of  exchange  mentioned  in 
the  declaration  were  proveable  under  the  commission;  and  that  the 
plaintiffs,  being  creditors  of  the  defendant  for  the  amount  of  the  money 
comprised  in  all  the  several  bills,  proved  the  amount  of  one  bill  only 


(«)  Augarde  v.  Thompton^  2  M.  &  W.  617. 

(a)  Read  y.  Sowerhy^  3  M.  &  S.  78. 

(b)  Heath  y.  HaU,  4  Taunt.  326.    See  aUo  Young  v.  Glan^  16  East,  252. 

(c)  Mead  y.  Brahatn,  3  M.  &  S.  91. 

(d)  WaUon  y.  Medez,  1  B.  ft  A.  121 ;  Bridget  y.  MUU,  4  Bingh.  18,  S,  P.  \  ^.  Schhh 
inger^  cor.  Lyndkuret,  C.  L.  I.  H.  13  Dec.  1828 ;  S.  P.  upon  Geo.  lY.  c.  16,  8.  59. 

(e)  ffarley  and  another  y.  Oreenwoodf  5  B.  ft  A.  95. 
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under  the  commission,  and  thereby  made  their  election  to  take  the 
benefit  of  the  commission,  not  only  with  respect  to  the  debt  proved, 
but  also  as  to  the  bills  and  debts  mentioned  in  the  declaration.  Held, 
upon  demurrer,  that  this  plea  could  not  be  supported ;  first,  because 
the  proof  of  a  debt  under  the  commission  of  bankruptcy  cannot  be 
pleaded  in  bar  to  an  action  at  law  brought  for  the  same  debt ;  secondly, 
that  the  election  of  the  creditor  to  take  the  benefit  of  the  commission, 
is  confined  by  the  49  Geo.  III.  c.  121,  s.  14,  to  the  debt  actually 
proved,  and  does  not  extend  to  distinct  debts  ejusdem  generis  due  at 
the  same  time. 

Of  DtBcharge  hy  Certificate  in  Foreign  Country. — ^What  is  a  dis- 
charge of  a  debt  in  the  country  where  it  is  contracted,  is  a  discharge 
of  it  everywhere.  This  principle  was  recognized  in  JSunter  v.  PottSj 
4  T.  B.  182.  Hence,  if  a  bankrupt  in  Ireland  obtain  his  certificate 
there,  and  come  into  England,  he  will  be  discharged  bv  such  certificate 
from  a  debt  contracted  in  Ireland,  prior  to  the  commission. (/) 
*So  where  the  defendant  gave  the  plaintiflF,  at  Baltimore,  in  [  *280  ] 
America,  where  both  were  resident,  a  bill  of  exchange  drawn 
by  the  defendant  upon  a  person  in  England^  which  bill  was  afterwards 
protested  here  for  non-acceptance,(jf )  and  the  defendant  afterwards, 
while  he  was  resident  abroaa,  became  a  bankrupt  there  and  obtained  a 
certificate  of  discharge  by  the  law  of  that  state ;  it  was  holden,  that 
such  certificate  was  a  bar  to  an  action  here  upon  an  implied  assumpsit 
to  pay  the  bill  in  consequence  of  the  non-acceptance  in  England;  Law* 
rencey  J.,  observing,  that  when  the  plain tifiF  agreed  to  take  the  bill  in 
question,  the  promise  in  efiFect  was  this,  to  pay  the  money  in  America, 
if  it  were  not  paid  here.  Then  the  bill  having  been  refused  acceptance 
here,  the  implied  promise  to  pay  the  money  arose  in  America,  and 
consequently  the  defendant's  certificate  was  a  bar  to  the  demand.  But 
a  discharge  under  a  commission  of  bankrupt  in  a  foreign  country,  is 
not  any  bar  to  an  action  for  a  debt  contracted  here  with  a  subject'  of 
this  country.r^)  A  debt  contracted  in  England,  by  a  trader(A)  residing 
in  Scotland,  is  barred  by  a  discharge  under  a  sequestration  issued  in 
conformity  to  the  54  Geo.  III.  c.  137,  in  like  manner  as  debts  con- 
tracted in  Scotland.  (1)    A  certificate  obtained  by  a  bankrupt  under  an 

(/)  BaUantine  y.  Ooldingy  Co.  B.  L.  5th  Edit.  499.  See  Pedder  y.  WMaster^  8 
T.  R.  609. 

(f)  Potter  y.  Brovm,  6  Bast,  124. 

(ff)  Smith  y.  Buchanan^  1  East's  B.  6.  (A)  Sidaway  y.  JEfay^  3  B.  &  C.  12. 

(1)  It  U  a  rale,  founded  on  the  comity  of  nations  and  reasons  of  pubUc  conyenience, 
that  the  Ux  lod  canlraciue  governs  as  to  the  yaliditj,  nature,  and  constraction  of  the 
contract ;  but  in  general,  the  remedy  on  the  contract  is  to  be  pursued  according  to  the 
Ux  fori  of  the  place  where  the  suit  is  brought.  It  is,  therefore,  evident,  that  if  the  con- 
tract be  made  in  a  particular  state,  and  to  be  executed  there,  a  discharge  under  the 
bankrupt  or  insolvent  law  of  that  state  will  be  effectual  wherever  the  suit  may  be  brought 
on  the  contract.  Baker  v.  Wheatofiy  6  Mass.  Rep.  509 ;  Proctor  v.  Moort^  1  Mass.  Rep. 
198;  Van  Reimadyk  y.  Kane^  1  Oallis.  Rep.  371,  3*77;  Sheiffelin  y.  Wheatofij  lb.  414; 
Miekt  y.  Brown^  12  Johns.  Rep.  142 ;  Miller  v.  HoU,  1  DaU.  Rep.  229 ;  Smith  y.  Brovm^ 
3  Binney's  Rep.  201. 

But  if  the  contract  is  to  be  executed  in  a  place  different  from  that  where  it  is  made, 
the  law  of  the  place  of  execution  will  apply,  it  being  considered  as  made  with  a  view  to 
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Irish  commission,  since  stat.  6  &  7  Will.  lY.  c.  14,  bars  all  his  liabili- 
ties, both  to  his  Irish  and  English  creditors.(i)    A  certificate  obtidned 

(f)  Ferguson  r,  Spencer,  I  U.  k  Gr.  987 ;  2  Scott's  N.  R.  229.    See  Lewie  t.  Oven,  4 
B.  k  A.  654. 

that  law.  Baker  y.  Wheaton,  5  Mass.  Rep.  509.  And  when  the  contract  is  made  in  one 
state,  the  discharge  obtained  in  another,  and  the  action  brought  in  a  third,  it  is  no  bar. 
Smith  Y.  Smith,  2  Johns.  Rep.  235.  The  maker  of  a  promissory  note,  payable  in  Peca- 
syl^ania,  is  not  discharged  under  a  special  bankrupt  act  of  Maryland,  of  which  state  he 
was  a  citizen.  I^ey  v.  Kirk,  4  Oill  k  J.  509.  So,  also,  where  the  contract  is  made  m 
the  state  where  the  action  is  brought,  a  discharge  in  another  state  is  no  bar;  both  the 
lez  loci  contractue  and  the  lex  fori  concurring  to  forbid  it.  Van  Raugh  t.  Van  Aradaltj  3 
Gaines'  Rep.  154.  And  where  the  discharge  is  limited  to  protect  the  person  only  of  the 
debtor  from  arrest  and  imprisonment,  it  has  been  held  no  bar  to  a  suit  brought  in 
another  state.  White  y.  Canfield,  7  Johns.  Rep.  116;  Sicard  y.  Whole,  11  Johns.  Rep. 
194;  Feck  y.  Sozier,  14  Johns.  346.  Beers  y.  Haughton,  9  Peters,  329.  WoodhuU  r. 
Wagner,  1  Bald.  299  ;  ThibauU  y.  Basarilbasso,  lb.  14 ;  Boston  Type  Foundry  y.  WaUaek, 
8  Pick.  186.    But  see  contra,  Pugh  y.  Bussell,  2  Blackf.  366  ;  S.  C.  lb.  394. 

The  aboye  rule  as  to  the  yalidity  and  effect  of  a  discharge  under  the  bankrupt  or 
insolyent  laws  of  any  state  in  this  Union,  in  which,  or  with  a  ylew  to  the  laws  of  which 
a  contract  is  made,  must  be  taken  subject  to  the  interpretation  which  ought  to  be  pot 
upon  that  clause  of  the  constitution  of  the  United  States,  which  declares  that  no  stste 
shall  make  any  law  Impairing  the  obligation  of  contracts.  Under  this  clause  it  has  been 
determined  by  the  Supreme  Court  of  the  United  States,  that  an  act  of  a  state  legislature, 
which  not  only  liberates  the  person  of  a  debtor,  but  discharges  him  from  all  liabili^for 
any  debt  contracted  previous  to  his  discharge,  so  far  as  it  attempts  to  discharge  the 
contract  itself,  is  a  law  impairing  the  obligation  of  contracts,  and  is  not  a  good  plea  in 
bar  of  an  action  brought  upon  such  contract.  Slurges  y.  Crowninshield,  4  Wheat.  Bep. 
122  ;  M^MeUen  y.  M'NeU,  lb.  209  ;  Farmers  and  Meehanic^,  Bank  y.  Smith,  6  Wheat.  131. 
A  distinction  has  been  taken,  in  this  respect,  in  the  Supreme  Court  of  New  York,  be- 
tween a  law  existing  at  the  time  when,  and  the  place  where  the  contract  is  made,  and 
one  enacted  subsequent  to  the  making  of  the  contract.  The  latter  is  admitted  to  be 
unconstitutional;  but  it  is  supposed  by  the  learned  judges  of  the  state  court  in  the  esse 
alluded  to,  that  citizens  of  the  same  state,  entering  into  contracts,  are  to  be  understood 
as  making  them  in  reference  to  the  existing  laws  of  that  state,  and  as  tacitly  consenting 
that  the  contract  shall  be  goyerned  or  modified  by  such  laws ;  and,  therefore,  if  at  the 
time  of  entering  into  such  a  contract,  there  is  a  law  of  the  state,  under  which  the  debtor 
may  be  discharged  from  his  debts  on  a  cessio  bonorum,  it  is  not  a  law  impairing  the  obli- 
gation of  contracts  within  the  meaning  of  the  constitution  of  the  United  States.  Matktr 
y.  Bush,  16  Johns.  Rep.  233.  How  far  this  distinction  is  sound,  and  whether  it  will  be 
adopted  by  the  Supreme  Court  of  the  United  States,  it  does  not  become  the  editor  to 
express  any  opinion  in  this  place. 

This  question  came  up  in  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Ogden  y.  Saunders,  12  Wheat.  213,  where  it  was  held,  by  a  majority  of  the  court,  that 
the  power  granted  to  Congress  by  the  constitution  to  establish  uniform  rules  on  the 
subject  of  bankruptcy  throughout  the  United  States,  does  not  exclude  the  right  of  the 
state  to  legislate  on  the  same  subject,  except  when  the  power  is  actually  exercised  by 
Congress,  and  the  state  laws  conflict  with  those  of  Congress.  That  a  state  bankrupt  or 
insolvent  law,  which  discharges  both  the  person  of  the  debtor  and  his  future  acquisi- 
tions of  property,  is  not  "  a  law  impairing  the  obligation  of  contracts,  so  far  as  respects 
debts  contracted  after  the  passage  of  such  law.  But  a  certificate  of  discharge  under 
such  law,  cannot  be  pleaded  in  bar  of  an  action  brought  by  a  citizen  of  another  state  is 
the  courts  of  the  United  States,  or  of  any  other  state  than  that  where  the  discharge  vss 
obtained."  See  also,  to  the  same  effect,  Whittemore  y.  Adams,  2  Cowen,  626 ;  SeM^  ▼• 
Mesereau,  9  Id.  344  ;  Wett  y.  FoUett,  2  Wend.  457  ;  Olen  y.  Humphreys,  4  W.  C.  C.  B.  424; 
FairchUd  y.  Shivers,  Id.  443 ;  Riston  y.  Content,  lb.  476;  Wood  y.  Malin,  5  Halsted,  208. 
The  judges  of  the  Supreme  Court,  who  were  in  the  minority  on  the  general  question  as 
to  the  constitutionalty  of  the  state  insolvent  laws,  concurred  in  the  opinion  of  Mr. 
Justice  Johnson,  in  Ogden  y.  Saunders,  Whateyer  principles  are  established  by  that 
opinion  are  no  longer  open  to  controyersy,  but  the  settled  law  of  the  court.  Boyle  v. 
Zacharie,  6  Peters,  348.  See  also,  Smith  y.  Parsons,  1  Ohio,  107 ;  Pugh  y.  Bussel,  2  Blackf. 
394;  Norton  y.  Cook,  9  Conn.  314;  Pitkm  y.  Thompson,  13  Pick.  64;  Agnew  r.Plati, 
15  Id.  417;  BetU  y.  BagUy,  12  Id.  572;  Braynard  y.  MarshaU,  8  Id.  194.    Bat  if  a 
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under  a  commission  of  bankrupt  in  England,  is  a  bar  to  an  action 
brought  in  the  supreme  court  at  Calcutta,(A;)  for  a  debt  contracted  by 
the  bankrupt  at  Calcutta,  previously  to  his  bankruptcy,  although  the 
creditor  had  not  any  notice  of  the  commission,  and  was  resident  at 
Calcutta. 

Set-^ff. — ^7  8****  ^  Creo.  IV.  c.  16,  s.  60,  where  there  has  been 
mutual  credit  given  by  the  bankrupt  and  any  other  person,  or  where 
there  are  mutual  debts  between  the  bankrupt  and  any  other  person, 
the  commissioners  shall  state  the  account  between  them,  and  one  debt 
or  demand  may  be  set  against  another,  notwithstanding  any  prior  act 
of  bankruptcy,  committed  by  such  bankrupt,  before  the  credit  given  to, 
or  the  debt  contracted  by,  him ;  and  what  shall  appear  due  on  either 
side  on  the  balance  of  such  account,  and  no  more,  shall  be  claimed  or 
paid  on  either  side  respectively :  and  every  debt  or  demand  hereby  made 
proveable  against  the  estate  ojthe  bankrupt^  may  aho  be  set  off  against 
such  estate;  provided  that  the  person  claiming  the  set-off  had  noty  when 
such  credit  was  given,  notice  of  the  act  of  bankruptcy.  Notice  of 
having  stopped  payment  is  not  sufficient  to  exclude  a  party  from  the 
benefit  of  this  clause  ;(Z)  it  must  be  notice  of  an  act  of  bankruptcy. 

The  corresponding  section,  stat.  5  Geo.  II.  c.  80,  s.  28,  varied 
from  the  foregoing,  the  language  thereof  being,  ^^  mutual  credit,  or 
mutual  debts,"  &c.,  at  any  time  before  such  person  became  a 
*banJcrupt.{m)  The  60th  section  of  6  Geo.  IV.  c.  16,  gives  [  *281  ] 
a  right  of  set-off  in  the  case  of  "  mutual  credit  up  to  the  time{i%) 
of  issuing  the  commission,*'  and  it  makes  all  debts  iherehj  made  prove- 
able items  of  set-off,  unless  where  there  was  notice  of  an  act  of  bank- 
ruptcy. A  bill  which  forms  an  item  of  credit  on  one  side,  need  not  be 
in  the  hands  of  the  person  claiming  it,  as  an  item  of  credit,  at  the  time 
of  the  bankruptcy,(o)  or  at  the  time  of  issuing  the  commission.^  j?)  The 
term  mutual  credit  is  not  confined  to  pecuniary  demands,  liquidated  at 
the  time,  but  extends  to  cases  where  the  creditor  has  been  intrusted 
with  that  which  may  become  productive  of  value.  J.  S.,  being  desirous 
of  making  a  shipment  for  his  own  risk  or  advantage,  but  not  in  his  own 
name,  represented  to  the  merchants,  through  whom  the  shipment  was 
to  be  made,  that  the  goods  were  the  property  of  A.,  and  shipped  on  his 
account ;  and  A.,  accordingly,  by  the  desire  of  J.  S.,  wrote  to  those 
merchants,  stating  the  property  to  be  so,  and  directing  them  to  insure 

(k)  Edward*  T.  Ronald^  Knapp's  Reports  of  Privy  GouneU  Gases,  vol.  1,  p.  259. 
(I)  Bawkint  v.  Wkitten,  10  B.  &  G.  217. 

(m)  See  Tamplm  T.  Diggint^  2  Gamp.  N.  P.  G.  312  ;  Kinder  ▼.  BttUerworth,  6  B.  &  G. 
42  ;  BoUand  r.  Nash^  8  B.  &  G.  105. 
(n)  Sd.  arg.  6  B.  A  G.  47,  48. 
(o)  Bolland  v.  Nath^  8  B.  Jk  G.  105.  (p)  CoUbM  v.  Jone*^  10  B.  k  G.  777. 


creditor  residing  in  another  state,  assent  to  the  discharge,  he  is  bound,  as  where  a  citi- 
zen of  one  state,  whose  debt  is  specified  in  the  list  of  creditors,  reeewet  a  dividend  ftom 
the  estate  of  his  debtor,  a  citizen  of  another  state,  discharged  nnder  a  bankrupt  law. 
Clay  V.  Smith,  3  Peters,  411 ;  Fugh  v.  BuseeU,  2  Blackf.  394;  WoodkuU  t.  Wagner ,  I 
Bald.  G.  G.  R.  301.  But  see  contra,  Agnew  y.  PlaU,  15  Pick.  422,  where  Ck^  t.  Smith 
is  commented  on,  and  it  is  held,  that  such  foreign  creditor  is  not  barred  by  having  been 
a  petitioning  creditor. 
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and  to  advance  money  to  J.  S.  on  the  goods,  which  was  done.  It  was 
holden,(<^)  that  this  was  a  credit  given  to  A.  by  J.  S,  by  the  delivery 
of  the  goods,  in  its  nature  likely  to  terminate  in  a  debt,  and  that  there- 
fore J.  8.  having  subsequently  become  bankrupt,  A.  was  entitled  to 
recover  the  proceeds  of  the  shipment  from  the  merchants,  and  to  set  off 
against  a  debt  due,  from  the  bankrupt  to  him,  in  respect  of  the  advances, 
it  being  a  case  of  mutual  credit  within  the  statute.  A.  &  Go.  bemg 
bankers,  discounted  bills  of  exchange  for  B.,  and  gave  him  immediate 
credit  for  them  in  his  account,  minus  the  discount.  Afterwards,  and 
whilst  the  bills  were  yet  running,  a  balance  was  struck,  upon  which  the 
bankers  admitted  money  to  be  due  to  B.,  giving  him  credit  for  the  bills 
then  running.  Shortly  afterwards  B.  became  a  bankrupt,  and  the  bills 
were  dishonoured.  It  was  holden,  in  an  action  against  the  bankers  for 
the  admitted  balance,  that  they  were  entitled  to  set  off  the  amount  of 
the  dishonoured  bills,  on  the  ground  of  its  being  a  mutual  credit  within 
the  foregoing  clause.(r)  But  where  B.,  being  indebted  to  defendant, 
previously  to  his  bankruptcy,  deposited  a  bul  of  exchange  with  the 
defendant,  not  for  the  satisfaction  of  the  debt,  but  for  the  purpose  of 
raising  money  thereon^  and  an  advance  was  accordingly  made;  after 
the  bankruptcy,  the  assignees  tendered  to  the  defendant  the  amount  of 
the  money  advanced,  and  demanded  possession  of  the  bill,  which  being 
refused,  the  assignees  brought  trover  for  the  bill ;  and  it  was  holden,(«) 
that  they  were  entitled  to  recover,  this  not  being  a  case  of  mutual  credit 

within  the  statute,  the  bill  having  been  deposited  for  a  spedfic 
[  *282  ]    purpose  without  reference  to  the  *general  account.    "  Mutasl 

credit  must  mean  mutual  trust;  this  attempt  of  the  defendant 
appears  to  me  a  gross  breach  of  trust."  Per  DcUlas,  J.,  8  Taunt.  23. 
In  an  action  brought  by  the  assignees  of  bankers,  it  was  holden,(t)  that 
the  defendant  might  set  off  notes  of  such  bankers  taken  by  him  after 
he  knew  that  they  had  stopped  payment,  but  before  he  knew  that  any 
of  the  partners  constituting  the  banking-house  had  committed  an  act  of 
bankruptcy.  The  defendant,  however,  cannot  set  off  notes  of  snoh 
bankers  taken  by  him  after  he  knew  that  three  of  the  four  partners  had 
committed  acts  of  bankruptcy.  The  provision  with  respect  to  mutusl 
credit  is  confined  to  debts  between  the  bankrupt  and  other  parties,  or 
to  transactions  necessarily  ending  in  debts ;  it  does  not  apply  to  a 
case(u)  where  a  cause  of  action  arises  for  the  non-performance  of  a 
contract.  A  defendant,(a;)  may  set  off  a  debt  due  to  him  from  the 
bankrupt  for  money  lent,  against  a  claim  by  the  bankrupt's  assignees 
on  defendant  for  not  accepting  pursuant  to  agreement,  a  bill  of  ex- 
change by  way  of  part  payment  for  goods  sold  and  delivered  by  the 
bankrupt  to  the  defendant ;  for  the  demand  is  a  mere  pecuniary  demand 
which  the  commissioners  might  have  stated  in  account  between  the 
defendant  and  the  bankrupt. 

(q)  Eatxm  v.  Cato,  5  B.  &  A.  861.  (r)  Arhcuin  v.  TW^ofi,  1  Holt,  N.  P.  C.  408. 

U)  Key  T.  FUnty  1  Moore,  (0.  P.)  461 ;  8  Taunt.  31,  S,  C, 

\t)  Dixon  T.  Cauj  ]  B.  k  Ad.  343. 

(u)  Ron  ▼.  Simi^  1  B.  &  Ad.  521,  cited  by  Paitetanj  J.,  In  Oroom  T.  Wettf  8  A. 
k  E.  772. 

(z)  Gibaon  v.  Bell^  1  Bingh.  N.  C.  743,  recogniBing  the  principle  in  Sampaan  ▼.  BfrtMj 
2  Brod.  k  Bingh.  94.    See  also  Oroom  y.  Wett^  ubi  nip. 
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An  insurance  broker(^)  who  is  indebted  to  the  estate  of  a  bankrupt 
underwriter  for  premiums,  cannot,  without  a  special  authority,  set  off, 
against  that  debt,  sums  due  from  the  underwriter  for  return  of  pre- 
miums. Where  defendants,  insurance  brokers,  effected  several  policies, 
some  in  the  name  of  their  own  firm,  others  in  the  name  of  their  own 
firm,  but  on  account  of  their  principals,  and  others  in  the  name  and  on 
account  of  their  principals,  for  which  principals  they  acted  under  a  dd 
credere  commission,  without  the  knowledge  of  the  underwriters :  it  was 
holden,(2)  that  in  an  action  brought  against  them  for  premiums  by  the 
assignees  of  one  of  the  underwriters  upon  these  policies,  who  had  become 
bankrupt,  the  defendants  might  set  off  losses  and  returns  due  on  all 
such  of  those  policies  as  were  effected  in  the  names  of  their  own  firm, 
but  not  on  such  as  were  effected  in  the  names  of  their  principals,  such 
losses  and  returns  having  become  due  on  those  policies  before  the  time 
when  the  bankrupt  stopped  payment,  though  they  had  never  been 
adjusted  by  the  bankrupt,  but  only  by  the  other  underwriters  between 
the  time  of  his  stopping  payment  and  committing  the  act  of  bankruptcy, 
on  which  judgment  the  defendants  had  given  their  principals  credit  for 
the  amount.  And  the  principle  is  the  same,(a)  whether  the 
broker  *act  under  a  del  credere  commission  or  not,  if  the  [  *283  ] 
policy  be  effected  in  the  name  of  the  broker,  and  he  has  a 
lien  on  the  goods  insured.(l)  The  debt  to  be  set  off  under  the  statute 
must  be  a  real  bond  fide  debt(&)  due  to  the  defendant,  and  not  a  mere 
colour  and  contrivance.  A  mere  contract  to  indemnify  against  con- 
tingent damage8((?)  does  not  constitute  a  subject  of  mutual  credit. 

The  object  of  this  clause  is  not  to  avoid  cross  actions,  for  none  would 
lie  against  assignees,  and  one  agairst  the  bankrupt  would  be  unavailing ; 
but  to  do  substantial  justice  between  the  parties,  where  a  debt  is  really 
due  from  the  bankrupt  to  the  debtor  to  his  estate :  and  the  Court  of 
King's  Bench  in  construing  this  clause  (for  it  is  the  same  in  substance 
in  Stat.  5  Geo.  II.  c.  80,  and  6  Geo.  IV.  c.  16,]  held,  that  it  did  not 
authorize  a  set  off,  where  the  debt,  though  legally  due  from  the  bank- 
rupt, was  really  due  from  him  as  a  trustee  for  another,  and  though 
recoverable  in  a  cross  action,  would  not  have  been  recovered  for  his 
benefit.  This  appears  to  have  been  the  main  ground  of  the  decision  in 
the  case  of  Fair  v.  M^Iver^  10  East,  180 ;  and  we  think  that  the  prin- 
ciple of  that  decision  was  correct,  (d) 

(y)  Mmett  v.  Forrester^  4  Taunt.  541,  n. ;  Ooldschmidt  r.  Lyon^  4  Taunt.  634 ;  Parker  y. 
Smith,  16  East,  382 ;  Mouaton  v.  RaberUon,  Holt,  88,  S.  P. 

(z)  Koiter  v.  E<uon,  2  M.  &  S.  112 ;  see  Thornton  v.  Redman^  11  M.  &  W.  487. 

{a\  Parker  Y.  Beately,  2  M.  ft  S.  423  ;  Daviea  r.  WUkmeon,  4  Bingh.  573. 

(b)  Laddngion  y.  Combes^  6  Bingh.  N.  G.  71,  recognizing  Fair  v.  M^Iver,  16  Bast,  130. 

{€)  AbboU  V.  Ilicks,  5  Bingh.  N.  C.  578 ;  7  Sc.  715. 

(d)  Per  Parke,  B.,  delivering  judgment  in  Foreiar  v.  Wilson,  12  M.  &  W.  191. 


(1)  Under  the  bankrupt  act  of  the  United  States,  of  1800,  c.  173,  [xix.]  a  joint  debt 
inaj  be  set  off  against  the  separate  claim  of  the  assignee  of  one  of  the  parties,  and  a 
joint  debt  may  be  proved  under  a  separate  commission.  Tucker  v.  Oxlet/,  5  Granch,  34. 
See  further  as  to  the  right  of  set-off,  under  the  bankrupt  act  of  the  United  States, 
Marks  y.  Barker,  I  Wash.  G.  R.  178. 
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XI.   OftheHvidenee. 

Formerly,  in  actions  brought  bj  assignees  of  bankrupts,  it  was 
incumbent  on  them  to  prove,  in  all  cades ;  1.  That  the  bankrupt  was  a 
trader.  2.  The  act  of  bankruptcy.  8.  That  the  commission  was  regu* 
larly  granted.  4.  The  assignment  to  the  plaintiffs.  5.  A  right  of 
action  in  the  assignees.  But  now  by  stat.  6  Geo.  lY.  c.  16,  s.  90,(e) 
it  is  enacted,  that  in  any  action  by(l)  or  against  any  assignee,  or  in 
any  action  against  any  commisioner,  or  person  acting  under  the  warrant 
of  the  commissioners,  for  any  thing  done  as  such  commissioner,  or  under 
such  warrant,  no  proof  shall  be  required  at  the  trial  of  the  petitioning 
creditor's  debt,  or  of  the  trading,  or  act  of  bankruptcy  respectively, 
unless  the  other  party  in  such  action  shall,  if  defendant,  at  or  before 
pleading,  and  if  plaintiff,  before  issue  joined,  give  notice  in  writing  to 
such  assignee,  commissioner,  or  other  person,  that  he  intends  to  dispute 
some  and  which  of  such  matters ;  and  in  such  case  notice  shall  have  been 
given,  if  such  assignee,  &c.,  shall  prove  the  matter  so  disputed,  or  the 

other  party  admit  the  same,  the  judge  before  whom  the 
[  *284  ]   *cause  shall  be  tried{2)  may  (if  he  thinks  fit)  grant  a  cei^ 

tificate  of  such  proof  or  admission,  and  such  assignee,  Ac, 
shall  be  entitled  to  the  costs  occasioned  by  such  notice,  and  such  costs 
shall,  if  such  assignee,  &o.,  obtain  a  verdict,  be  added  to  the  costs,  and 
if  the  other  party  obtain  a  verdict,  shall  be  deducted  from  the  costs 
which  such  other  party  would  be  otherwise  entitled  to  receive.  The 
notice  to  dispute  must  be  specific,  as  to  which  of  the  three  matters, 
trading,  petitioning  creditor's  debt,  or  act  of  bankruptcy,  it  is  intended 
to  dispute ;  notice  to  dispute  the  hankruptcy  will  not  suffice.(/)  Assump- 
sit by  assignees  of  bankrupt  against  a  sheriff  to  recover  the  proceeds 
of  goods  seized  under  a^./a. ;  the  defendant  did  not  give  any  notice 
to  dispute ;  the  plaintiffs  proved  that  an  act  of  bankruptcy  was  com- 
mitted before  the  levy ;  and  the  defendant  did  not  prove  any  other  act 
of  bankruptcy :  it  was  holden,(^^  that  the  plaintiffs  were  not  bound  to 
prove  that  a  petitioning  creditor  s  debt  existed  at  the  time  of  the  act 
of  bankruptcy  on  which  they  relied.  In  assumpsit  by  assignees  for 
money  had  and  received  to  their  use  after  the  bankruptcy,  the  defendant 
pleaded  nan  assumpsit^  and  that  the  plaintiffs  were  not  assignees,  and 
gave  notice  to  dispute  the  act  of  bankruptcy,  upon  which  the  party  was 
declared  a  bankrupt.  The  plaintiffs  proved  the  act  of  bankruptcy  and 
the  fiat :  it  was  holden,  that  in  the  absence  of  proof  of  any  other  act  of 


i: 


[f)  See  8tat.  49  Geo.  III.  c.  121,  s.  10,  but  now  repcAled. 
f)  Trimley  v.  ^nirm,  6  B.  A  C.  637. 

[g)  Per  Ld.  Tenterdm^  C.  J.,  and  Parke,  J.,  con.  per  Bayley,  J.,  and  LitUedale,  J.,  JVV- 
man  v.  Booth,  10  B.  &  G.  703  ;  Litiledaley  J.,  seems  since  this  case,  to  have  altered  hii 
opinion,  per  Coltman,  J.,  in  Porter  y.  Walker,  1  M.  A  Gr.  694 ;  1  Scott's  N.  R.  568. 


(1)  This  section  applies  to  actions  of  ejectment  bj  an  assignee.    Doe  <L  Johuon  r. 
lAvereedge,  11  M.  A  W.  517. 

(2)  Where  cause  is  referred,  the  judge  before  whom  cause  is  opened,  cannot  certify. 
Barthrop  T.  Anderton,  8  Bingh.  268. 
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bankruptcy,  the  defendant  by  giving  notice  to  dispute  the  act  of  bank- 
ruptcy only,  must  be  taken  to  have  admitted  a  trading  and  a  petitioning 
creditors's  debt,  co-existent  with  the  act  of  bankruptcy  proyed.(A) 
Where  the  e(»nmi8sion,  adjudication,  and  assignment  were  put  in,  and 
it  was  proved  that  the  plainti£f  attended  the  commissioners,  passed  his 
accounts,  and  afterwards  endeavoured  to  get  his  certificate  signed ;  it 
was  holden,(z)  that,  as  against  the  plaintiff,  this  was  sufficient  evidence 
of  the  bankruptcy.  On  a  feigned  issue,  on  an  allegation  that,  at  the 
time  of  the  seizing  of  certain  goods  in  execution,  the  plaintiffs  in  the 
issue  were  entitled  to  the  same  as  against  and  free  from  the  execution,, 
and  that  the  goods  were  not  liable  to  be  so  seized  as  against  such 
plaintiff:  it  was  holden,  that  the  plaintiffs,  who  claimed  as  assignees> 
under  the  bankruptcy  of  the  judgment  debtor,  were  bound  to  prove  the 
trading  petitioning  creditor's  debt,  and  act  of  bankruptcy,  though  no* 
notice  had  been  given  to  dispute  those  matters  under  tlus 
section  of  the  6  Geo.  lY.  c.  16.{k)  By  *sect.  91,  a  similar  [  *285  ]; 
provision  to  that  contained  in  sect.  90,  is  made  with  respect 
to  suits  in  equity;  and  bv  sect.  92,  if  the  bankrupt  shall  not  (if  he  was 
within  the  United  Kingdom  at  the  issuing  of  the  eommission,)  within. 
two  calendar  months  after  the  adjudication,  or  (if  he  was  o«t  of  the 
United  Kingdom)  within  twelve  calendar  months  after  the  adjudication,, 
have  given  notice  of  his  intention  to  dispute  the  commission,  and  have* 
proceeded  therein  with  due  diligence,  the  depositions  taken  before  the- 
commissioners,  at  the  time  of  or  previous  to  the  adjudication  of  the* 
petitioning  creditor's  debt,  and  of  the  trading  and  act  of  bankruptcy,, 
shall  be  conclusive  evidence  of  the  matters  therein  respectively  oon- 
tained,  in  all  actions  or  suits  brought  by  the  assignees  for  any  debt  or 
demand  for  which  the  bankrupt  might  have  sustained  any  action  or 
smt.{kk)  It{t)  is  only  in  actions  or  suits  brought  by  his  own  assignees,, 
for  a  debt  or  demand  for  which  he  might  have  sued,  that  the  deposi- 
tions under  a  commission  against  a  person  are  conclusive  evidence ; 
but  it  is  immaterial  whether  the  cause  of  action  arose  before  or  after(9i»); 
the  act  of  bankruptcy.  The  depositions  are  conclusive  in  trials(n)  at 
law.  And  by  sect.  98,  if  the  assignees  commence  any  action  or  suit, 
for  any  money  so  due  to  the  bankrupt,  before  the  time  allowed  for  him  to 
dispute  the  commission  shall  have  elapsed,  and  defendant,  in  any  such 
action  or  suit,  shall  be  entitled,  after  notice  given  to  the  assignees,,  to 
pay  the  same  or  any  part  thereof,  into  the  court  in  which  such  action< 
or  suit  is  brought;  and  all  proceedings  with  respect  to  the  money  so 
paid  into  court  shall  thereupon  be  stayed,  and  after  the  time  shall 
nave  elapsed,  the  assignees  shall  have  the  same  paid  to  them  out  of 
court. 

In  all  actions  by  and  against  assignees  of  a  bankrupt  or  insolvent,. 

(h)  Porter  y.  Walker^  lU.k  Or.  686 ;  I  Soott's  N.  R.  568. 
(f )  Cro/ton  y.  Poole^  1  B.  &  Ad.  568. 
(k)  LoU  y.  MelvOU,  3  M.  &  Gr.  40 ;  3  Scott's  N.  R.  346. 
(kk)  See  AUager  y.  Closey  10  M.  &  W.  576. 
{I)  Mutkett  y.  Drummondy  10  B.  k  C.  159. 

(m)  Fox  y.  IfaAoney,  2  Tjrw,  285 ;  2  Cr.  &  J.  325 ;  recognized  in  Kitchener  t.  P^wer^ 
3  A.  &  E.  232. 

(n)  Young  J  Auignee  of  Irdondj  y.  TmrniMf  1  Cr.  k  J.  149. 
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the  character  in  which  the  plaintiff  or  defendant  is  stated  on  the  recwd 
to  sue  or  be  sued,  shall  not  in  anj  case  be  considered  as  in  is8Qe,(o) 
unless  specially  denied. 

Where  notice  had  not  been  given  to  dispute  the  commission,  and 
with  the  commission  the  proceedings  were  put  in,  upon  which  there  did 
not  appear  a  sufficient  petitioning  creditor's  debt ;  it  was  holdcn,(|)) 
that  the  validity  of  the  commission  could  not  be  disputed. 

In  troyer,(9)  by  the  assignees  of  a  bankrupt,  laying  the  possession  in 
themselves  as  assignees,  pleas  that  the  plaintiffs  are  not  assignees,  and 
were  not  possessed  as  assignees,  put  in  issue  the  trading,  the  petition- 
ing creditor's  debt,  and  the  act  of  bankruptcy;  and  these 
[  *286  ]    *mu8t  be  proved,  if  notice  to  dispute  them  be  given.    It  is 
not  sufficient  to  prove  the  fiat  and  assignments  to  the  plaintiffs. 

By  sect.  94,  if  the  commission  be  afterwards  superseded,  persons 
from  whom  the  assignees  have  recovered,  or  who  have,  without  action, 
bond  fide  delivered  up  possession  of  any  real  or  personal  estate  to  the 
assignees,  or  paid  any  debt  claimed  by  them,  are  discharged  from 
claims  by  the  bankrupt,  provided  the  requisite  notice  to  try  the  validity 
of  the  commission  had  not  been  given. 

The  statute  2  &  3  Will.  IV.  c.  114,  s.  1,  directs  that  the  records  and 
proceedings  under  former  commissions  shall  be  removed  into  the  Coot 
of  Bankruptcy.  Any  one  judge  may,  upon  application,  direct  uy 
commi88ion(r)  heretofore  issued  to  be  entered  on  record.  A  similar 
provision  is  made  with  respect  to  fiats,(«)  adjudications  of  bankroptcr, 
appointments  of  assi^ees,  depositions,  or  other  proceedings,  whidi 
must  be  strictly  attended  to ;  for  unless  the  fiats,  &c.,  are  duly  entered 
of  record,  pursuant  to  this  provision,  they  cannot  be  received  in  evi- 
dence in  any  court  of  law  or  equity.(t)  In  the  case  of  the  death  of 
witnesses,  the  depositions  so  entered  of  record,  or  duly  authenticated 
copies,  may  be  read(ti)  in  evidence.  The  ninth  section  enacts,  that 
upon  the  production  in  evidence  of  any  commission,  fiat,  adjudication, 
assignment,  appointment  of  assignees,  certificate,  depositions,  or  other 
proceeding  in  bankruptcy,  purporting  to  be  sealed  with  the  seal  of  the 
Oourt  of  Bankruptcy,  or  of  any  writing  purporting  to  be  a  copy  of  any 
such  document,  and  purporting  to  be  sealed  as  aforesaid,  the  same  shall 
be  received  as  evidence  of  such  documents  respectively,  and  of  the  same 
bavins  been  so  entered  of  record,  without  any  proof  thereof:  provided 
that  all  fiats,  and  proceedings  under  the  same,  which  may  have  be^ 
entered  of  record  before  the  passing  of  this  act,  shall  and  may,  upon 
the  production  thereof,  with  the  certificate  thereon,  purporting  to  be 
signed  by  the  person  so  appointed  to  enter  proceedings  in  bankruptcy, 
or  by  his  deputy,  be  received  as  evidence  of  the  same  having  been  dnly 
entered  of  record. 

By  Stat.  5  &  6  Vict.  c.  122,  s.  25,  in  the  event  of  the  death  of  any 
witness  deposing  to  the  petitioning  creditor's  debt,  trading  or  act  of 
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o)Il.G.  H.  T.  4Will.  IV.  21. 
jA  Macheath  y.  Coatu^  4  Bingh.  34. 

{qS  Buekton  v.  /Vwe,  8  A.  A  fi.  844,  adopting  Butler  y.  Hobtop^  4  Bingfa.  N.  C.  290. 
(r)  2kB  Will.  IV.  c.  1 14,  8.  4.  («)  Sect.  6. 

(<)  Sect  8.  (II)  Sect.  7. 
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banlmptcy  under  any  fiat  in  bankruptcy  already  issued,  or  hereafter 
to  be  issued,  the  deposition  of  any  such  deceased  witness  purporting  to 
be  sealed  with  the  seal  of  the  Court  of  Bankruptcy,  or  a  copy  thereof 
purporting  to  be  so  sealed,  shall  in  all  cases  be  receivable  in  evidence 
of  the  matters  therein  respectively  contained* 

Having  in  the  2nd,  8rd,  and  4th  sections  of  this  chapter,  enumerated 
the  difierent  trades  which  render  persons  liable  to  the  bankrupt  law, 
and  also  the  several  acts  of  bankruptcy  mentioned  in  the 
^statute,  it  will  be  unnecessary  to  repeat  them  here.  I  shall  [  *287  ] 
proceed,  therefore,  to  the  examination  of  the  third  head,  viz. 
the  proof  relating  to  the  commission  or  fiat,  onljr  observing  that,  with 
respect  to  the  act  of  bankruptcy,  proof  must  be  given  that  it  was  ante- 
cedent to  the.  commission ;  but,  if  that  appear,  it  will  be  sufficient, 
although  the  act  was  committed  so  recently  before  the  commission,  and 
at  such  a  distance  from  London,  that  it  could  not  have  been  known  in 
London  at  the  time  when  the  commission  was  sued  out.fa;)  Proof  of 
the  commission  ought  to  be  by  showing  it  under  seal  [if  fiat,  under 
hand  of  C,  M.  R.,  Y.  C,  or  M.  C,  as  case  may  be.  See  stat.  1  &  2 
Will.  IV.  c.  56,  s.  12 ;  antey  p.  191,  and  stet.  2  &  8  Will.  IV.  c.  114, 
8.  9 ;  antey  p.  286,1  the  petition  to  the  Chancellor  on  which  it  was 
granted,  and  the  debt  of  the  petitioning  creditor  or  creditors.  It  is 
not  necessary  that  the  particular  species  of  trading  should  be  set  forth 
in  the  commission.(y)  A  commission  may  be  supported  on  a  debt  ac- 
cruing before  the  bankrupt  becomes  a  trader,  and  upon  an  act  of  bank- 
ruptcy committed  after  he  had  ceased  to  be  a  trader.  (2;) 

A  commission  founded  upon  an  act  of  bankruptcy,  by  lying  two 
months  (now  21  days)  in  prison,  cannot  be  sued  out  before  the  expira- 
tion of  tne  limited  time;  the  act  is  not  completed  before  that  time,  and 
the  affidavit  to  obtain  it  would  be  perjury.(a)  A  debtor  of  the  bank- 
rupt resisting  a  claim  made  by  the  assignees  under  the  commission 
against  him  may  give  in  evidence,  in  order  to  defeat  such  commission, 
a  prior  act  of  bankruptcy,  and  a  sufficient  petitioning  creditor's  debt 
existing  at  the  time  of  such  prior  act  of  bankruptcy.  But  neither  the 
bankrupt,  (i)  nor  any  person  claiming  under  him,  will  be  permitted  to 
avail  himself  of  this  aefence,^^)  nor  will  proof  of  a  prior  act  of  bank- 
ruptcy avail,  unless  the  petitioning  creditor's  debt  be  shown  to  exist 
prior  to  the  act  of  bankruptcy  ;((2)  it  is  not,  however,  required  to  be 
shown,  that  the  creditor  ever  meant  to  take  out  a  commission  upon  that 
debt.  But  see  ante,  p.  227.  The  circumstance  of  a  creditor  having 
proved  a  debt  under  a  commission  will  not  estop  him  from  impeaching 
the  commission  in  an  action  brought  by  the  assignees  against  him- 

{x)  Eopper  r.  Richmond^  1  Stark.  K.  P.  C.  607. 

(y)  Berruueoni  v.  Fatrbrothetf  10  B.  &  G.  555. 

{2)  Bailie  t.  Orani,  D.  P.  9  Bingh.  121. 

(a)  Oarfhn  v.  WOkinaony  8  T.  R.  507. 

(6)  Parker  v.  Manning^  cited  in  Dot  ▼.  Bouleot^  2  Esp.  N.  P.  C.  597  ;  Mereer  y.  Wiae^  3 
Jf.  P.O.  216. 

{c\  Donovan  T.  Duff^  9  Bast,  21. 

{a)  Per  Lord  EldoHj  C,  in  Sex  y.  BuUoek^  1  Taunt.  88.  Sec  alBO  MUee  r.  Rawline^  4 
Sap.  N.  P.  G.  194. 
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self  ;(e)  nor  is  it  primd  facte  eyidence(/)  of  the  raliditj  of  the  commis- 
sion. The  debt  of  a  creditor  who  has  joined  in  a  petition  to  supersede 
a  prior  commission,  and  proved  his  debt  under  a  second  comrmissionf 
coupled  with  an  act  of  bankruptcy  prior  to  that  on  which  the  se- 
[  ''288  ]  cond  commission  is  founded,  may  be  *set  up  to  defeat  such 
second  commission,  by  a  defendant  in  an  action  at  the  suit  of  the 
assignees  under  that  commission.  Beardmore  v.  Shaw^  1  Bos.  &  Pol.  N. 
R.  268.  See  antCy  p.  227.  The  act  of  bankruptcy  is  to  be  preyed,  and  not 
to  be  pre8umed.(^)  The  cause  of  action  must  be  proved  by  the  assignees 
in  the  same  manner  as  if  the  action  had  been  brought  by  the  bankrupt 
}iimself.  It  is  impossible  to  lay  down  any  rules  with  respect  to  this 
head  of  proof,  which  must  necessarily  be  adapted  to  the  nature  of  the 
demand.  In  trover  by  assignees  against  a  sheriff  or  creditor,  who  has 
seized  the  bankrupt's  goods  in  execution,  after  an  act  of  bankruptcy, 
it  is  not  necessary  to  prove  a  demand  and  refusal  ;(A)  because  the  pro- 
perty bein^  vested  in  the  assignees  from  the  time  of  the  bankruptcy, 
the  execution  is  tortious :  and  where  a  possession  is  gained  wrongfully, 
a  demand  is  not  necessary.  A  writ  of  supersedeas  under  the  great 
seal,  reciting  the  issuing  of  a  commission  on  such  a  day  is  primd  facie 
evidence  not  only  of  the  issuing  of  the  commission,  but  also  that  it 
issued  on  that  day.(t)  By  stat.  1  &  2  Will.  lY.  c.  56,  s.  19,  the  Chan- 
cellor, upon  the  reversal  of  any  adjudication  in  bankruptcy,  may  order 
fiat  to  be  annulled,  and  such  order  shall  have  all  the  force  and  effect 
of  a  writ  of  supersedeas. 

The  fact,  that,  after  a  fiat  had  been  sued  out,  creditors  of  the  hank- 
rupt  delivered  up  to  the  assignees  goods,  which  they  had  received  from 
the  bankrupt  before  the  fiat,  and  before  the  delivery  of  other  goods  by 
the  bankrupt  to  the  defendent,  was  holden(X:)  not  admissible  evidence 
against  the  defendant  in  trover  brought  by  the  assignees  for  the  last- 
mentioned  goods ;  for  any  declaration  of  their  opinion  made  by  the 
creditors  after  the  fiat,  however  clearly  expressed,  could  not  be  re- 
ceived in  evidence :  consequently,  evidence  of  act§  done  by  diezn, 
adduced  for  the  purpose  of  raising  an  inference  respecting  the  pre- 
vious intentions,  either  of  themselves  or  of  the  bankrupt,  was  inadmis- 
sible.(l) 
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e)  Stewart  y.  Riehman^  1  Esp.  N.  P.  G.  106. 

/)  Rankin  t.  Horner^  16  East,  191. 

g)  Per  Parkt^  B.,  Odjf  v.  Cockney ^  I  T^rw.  k  Gr.  642. 

A)  Ruah  T.  Baker^  M.  8  Geo.  XL,  B.  R.,  MSS.  Ball.  N.  P.  41. 

t)  Oervis  y.  Qrand  Watem  Canal  Company^  5  M.  &  S.  76. 

k)  Baekhouee  v.  Jone9,  6  Bingh.  K.  C.  65. 


(1)   United  Siaiee  Bankrupt  Law,  of  Auguet  19,  1841.* 

▲K    ACT   TO    I8TABLI8H    ▲    UNITOBM    STSTBM     OF    BANXBVPTCT  THBOUOBOUT    TBB   CIlffD 

STATBS. 

}  1.  Be  it  enacted  hy  the  Senate  and  ffouee  of  RepreeentaHvet  of  the  United  Statu  ^ 
Anuriea^  in  Congress  assembled,  That  there  be,  and  hereby  is  established,  thnwgboQt 
the  United  States,  a  uniform  sjstem  of  bankraptcj,  as  follows : — All  persons  whalso- 
eyer,  residing  in  an^  state,  district,  or  territory  of  the  United  States,  owing  debts, 

*lt  is  understood  that  the  late  Mr.  Justice  Story  drew  this  act,  which  embraces  tbc 
ffeneral  proyisions  of  the  English  statutes  of  bankruptcy.  See  Bouyier's  Bacon's  Abxidg- 
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which  shall  not  have  been  created  in  consequence  of  a  defalcation  as  a  public  officer, 
or  as  ezecatori  administrator,  guardian  or  trustee,  or  while  acting  in  any  other  fiduciary 
Capacity,  who  shall,  by  petition,  setting  forth  to  the  best  of  his  knowledge  and  belief,  a 
list  of  his  or  their  creditors,  their  respective  places  of  residence,  and  the  amount  due  to 
each  other,  together  with  an  accurate  inventory  of  his  or  their  property,  rights,  and 
credits,  of  every  name,  kind  and  description,  and  the  location  and  situation  of  each  and 
every  parcel  and  portion  thereof,  verified  by  oath,  or,  if  conscientiously  scrupulous  of 
taking  an  oath,  by  solemn  affirmation,  apply  to  the  proper  court,  as  hereinaiier  men- 
tioned, for  the  benefit  of  this  act,  and  therein  declare  themselves  to  be  unable  to  meet  their 
debts  and  engagements,  shall  be  deemed  bankrupts  within  the  purview  of  this  act,  and 
may  be  so  declared  accordingly  by  a  decree  of  such  court;  all  persons,  being  merchants, 
or  using-  the  trade  of  merchandise,  all  retailers  of  merchandise,  and  all  bankers,  factors, 
brokers,  underwriters,  or  marine  insurers,  owing  debts  to  the  amount  of  not  less  than 
two  thousand  dollars,  shall  be  liable  to  become  bankrupts  within  the  true  intent  and 
meaning  of  this  act,  and  may,  upon  the  petition  of  one  or  more  of  their  creditors,  to 
whom  they  owe  debts,  amounting  in  the  whole  to  not  less  than  five  hundred  dollars,  to 
the  appropriate  court,  be  so  declared  accordingly,  in  the  following  cases,  to  wit :  when- 
ever such  person,  being  a  merchant,  or  actually  using  the  trade  of  merchandise,  or  being 
a  retailor  of  merchandise,  or  being  a  banker,  factor,  broker,  underwriter,  or  marine  in- 
surer, shall  depart  from  the  state,  district  or  territory,  of  which  he  is  an  inhabitant, 
with  intent  to  defraud  his  creditors ;  or  shaU  conceal  himself  to  avoid  being  arrested  ; 
or  shall  willingly  or  fraudulently  procure  himself  to  be  arrested,  or  his  goods  and  chat^ 
tels,  lands  or  tenements,  to  be  attached,  distrained,  sequestered,  or  taken  in  execution, 
or  shall  remove  his  goods,  chattels,  and  effects,  or  conceal  them  to  prevent  their  being 
levied  upon  or  taken  in  execution,  or  by  other  process ;  or  make  any  fraudulent  convey- 
ance, assignment,  sale,  gift,  or  other  transfer  of  his  lands,  tenements,  goods  or  chattels, 
credits  or  evidences  of  debt :  Provided^  however,  That  any  person  so  declared  a  bankrupt, 
at  the  instance  of  a  creditor,  may,  at  his  election,  by  petition  to  such  court  within  ten 
days  after  its  decree,  be  entitled  to  a  trial  by  jury  before  such  court,  to  ascertain  the 
fact  of  such  bankruptcy;  or  if  such  persons  shall  reside  at  a  great  distance  from  the 
place  of  holding  such  court,  the  said  judge,  in  his  discretion,  may  direct  such  trial  bv 
jary  to  be  had  in  the  county  of  such  person's  residence,  in  such  manner  and  under  such 
directions  as  the  said  court  may  prescribe  and  give ;  and  all  such  decrees  passed  by 
such  court,  and  not  so  re-examined,  shall  be  deemed  final  and  conclusive  as  to  the  sub- 
ject-matter thereof. 

*'  A  collector  of  taxes  is  a  public  officer,  within  the  meaning  of  the  bankrupt  act,  and 
a  debt  which  he  owes  the  city,  in  consequence  of  a  defalcation  In  his  office  of  coUec^tor, 
is  a  fiduciary  debt;  7  Met.  153  ;  (see  the  article  on  fiduciary  debts,  in  6  Law  Rep.  337.) 
If  A.  delivers  money  to  B.  which  he  promises  to  pay  to  G.  on  the  note  of  A.,  it  is  not  a 
debt  contracted  in  a  fiduciary  capacity,  and  is  not  within  the  provisions  of  the  bankrupt 
act;  15  Ohio,  58.  An  infant  is  entitled  to  the.  benefit  of  the  bankrupt  act,  and  the 
proceedings  may  be  had  in  his  own  name ;  3  McLean,  317.  So  may  a  distiller,  on  peti- 
tion of  a  creditor;  5  Law  Rep.  273  ;  and  a  person  engaged  in  business,  requiring  the 
purchase  of  articles  to  be  sold  again,  may  be  regarded  as  ''  using  the  trade  of  a  mer- 
chant ;"  5  Law  Rep.  309.  A  surety  of  a  postmaster  is  entitled  to  a  discharge ;  3  McLean, 
317.  The  voluntary  branch  of  the  bankrupt  act  applies  to  debts  created  both  after  and 
before  its  passage,  snd  is  constitutional;  5  Hill,  317  ;  3  Oilman,  225;  4  Law  Rep.  480. 
Where  certain  creditors  petitioned  for  a  decree  of  bankruptcy  against  a  debtor,  and 
on  the  return  day  of  the  notice,  to  show  cause  why  the  petition  should  not  be  granted 

ment,  tit.  Bankruptcy;  Rules  and  Forms  in  Bankruptcy,  8vo.,  Boston,  1842;  and  Owen 
on  Bankruptcy.  For  general  remarks  upon  the  bankrupt  act,  and  reviews  of  the  conflict 
of  decisions  apon  some  of  its  provisions,  see  vols.  4,  5,  6, 7  and  8,  Boston  Law  Reporter. 
Upon  the  bankrupt  act  going  into  operation  in  Feb.  1842,  it  suspended  all  action  upon 
cases  arising  under  the  state  insolvent  laws,  where  the  insolvent  persons  were  within  the 
provisions  of  the  act;  2  Story,  322;  4  Wheat.  196,  201;  6  Law  Rep.  117,  360.  The 
bankrupt  act  of  1841,  was  repealed  March  3d,  1843— *'  Provided,  That  this  act  shall  not 
affect  any  case  or  proceeding  in  bankruptcy,  commenced  before  the  passage  of  this  act, 
or  any  pains,  penalties,  or  forfeitures,  incurred  under  the  said  act ;  but  every  such  pro* 
ceeding  may  be  continued  to  its  final  consummation  in  like  manner  as  if  this  had  not 
been  passed.*'  Although  the  bankrupt  act  has  been  repealed,  a  good  many  questions 
growing  out  of  it  remain  for  the  state  tribunals  to  dispose  of;  and  its  insertion  here  with 
notes  of  cases,  for  the  first  time  presented  in  a  collected  form,  may  not  be  unaoceptablei 
to  the  profession. 
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Bftid  creditors,  haying  compromised  with  the  debtor,  moved  for  leave  to  withdraw  their 
petition,  and  that  no  farther  proceedings  be  had  thereon  ;  but  certain  other  creditors 
objected  thereto,  and  moved  that  the  case  might  proceed ;  it  was  held,  that  the  original 
petition  could  not  be  withdrawn,  and  that  the  case  must  proceed ;  5  Law  Rep.  126. 
Nor  can  a  voluntarj  petition  for  a  decree  of  bankruptcy  be  withdrawn,  and  further 
proceedings  stayed,  after  a  decree  of  bankruptcy  has  been  made,  without  the  concar- 
rence  of  all  whose  interest  may  be  affected ;  5  Law  Rep.  224.  A  factor,  who  has  sold 
the  goods  of  his  principal  and  received  the  money  for  them,  does  not  owe  him  a  debt 
created  while  acting  in  a  fiduciary  capacity,  within  the  meaning  of  the  act ;  7  Met  328 ; 

7  Ala.  335 ;  2  How.  U.  S.  202 ;  5  Ired.  2&9 ;  6  Humph.  154.'' 

}  2.  And  be  ii  fitrther  enacted.  That  aU  future  payments,  securities,  conveyances,  or 
transfers  of  property,  or  agreements  made  or  given  by  any  bankrupt  in  contemplation 
of  bankruptcy,  and  for  the  purpose  of  giving  any  creditor,  indorser,  surety,  or  other 
person,  any  preference  or  priority  over  the  general  creditor  of  such  bankrupt;  and  all 
other  payments,  securities,  conveyances,  or  transfers  of  property,  or  agreements  made  or 
given  by  such  bankrupt,  in  contemplation  of  bankruptcy,  to  any  person  or  persoos 
whatever,  not  being  a  bond  fide  creditor  or  purchaser  for  a  valuable  consideration,  with- 
out notice,  shall  be  deemed  utterly  void,  and  a  fraud  upon  this  act ;  and  the  assignee, 
under  the  bankruptcy,  shall  be  entitled  to  claim,  sue  for,  recover,  and  receive  the  same 
as  part  of  the  assets  of  the  bankruptcy ;  and  the  person  making  such  unlawful  prefer- 
ences and  payments  shaU  receive  no  discharge  under  the  provisions  of  this  act:  Pre- 
videdy  That  all  dealing^  and  transactions  by  and  with  any  bankrupt,  bond  fide  made  asd 
entered  into  more  than  two  months  before  the  petition  filed  against  him  or  by  him,  shall 
not  be  invalidated  or  affected  by  this  act ;  Provided^  That  the  other  party  to  any  such  deal- 
ings or  transactions  had  no  notice  of  a  prior  act  of  bankruptcy,  or  of  the  intention  of  the 
bankrupt  to  take  the  benefit  of  this  act.  And  in  case  it  shall  be  made  to  appear  to  the 
court,  in  the  course  of  the  proceedings  in  bankruptcy,  that  the  bankrupt,  his  applicatioa 
being  voluntary,  has,  subsequent  to  the  first  day  of  January  last,  or  at  any  other  time,  in 
contemplation  of  the  passage  of  a  bankrupt  law,  by  assignment  or  otherwise,  giren  or 
secured  any  preference  to  one  creditor  over  another,  he  shall  not  receive  a  discharge 
unless  the  same  be  assented  to  by  a  migority  in  interest  of  those  of  his  creditots  who 
have  been  so  preferred :  And  provided^  aUo,  That  nothing  in  this  act  contained  shall  be 
construed  to  annul,  destroy,  or  impair  any  lawful  rights  of  married  women  or  of  minors, 
or  any  liens,  mortgages,  or  other  securities  on  property  real  or  persona],  which  mar  be 
valid  by  the  laws  of  the  states  respectively,  and  which  are  not  inconsistent  with  the 
provisions  of  the  second  and  fifth  sections  of  this  act. 

"  A  voluntary  assignment  for  the  benefit  of  creditors,  made  after  the  passage  of  the 
bankrupt  act,  which  gives  a  preference  to  one  creditor  over  another,  is  a  fbiud  upon  thai 
law,  and  assignees  in  bankruptcy  are  entitled  to  the  property  so  transferred ;  5  LawBep. 
214,  310  ;  3  McLean,  185  ,*  3  Story,  446 ;  7  W.  &  S.  305.  A  conveyance  or  transfer  bj 
a  debtor  *^  in  contemplation  of  bankruptcy,''  does  not  necessarily  mean  in  contemplatioii 
of  his  being  declared  a  bankrupt  undef  the  statute,  but  in  contemplation  of  his  actaallj 
stopping  his  business,  because  of  his  insolvency  and  incapacity  to  carry  it  on ;  2  Story, 
349 ;  3  Story,  446,  507.  And  if  a  party  who  fears  or  believes  himself  insolvent,  bat  docs 
not  contemplate  stoppage  or  failure,  and  intends  to  keep  on  and  make  his  payments, asd 
transact  his  business,  hoping  that  his  affairs  may  be  thereafter  retrieved,  and  in  that 
state  of  mind  makes  a  sale  or  payment,  without  intending  to  give  a  preference,  and  as  a 
measure  connected  with  going  on  in  his  business,  and  not  a  measure  preparatory  to,  or 
connected  with,  a  stoppage  in  business,  such  sale  or  payment  is  not  void,  as  made  in 
'*  contemplation  of  bankruptcy,"  though  he  immediately  afterwards  becomes  bankrapt; 

8  Met.  377.  The  conveyances  or  transfers,  which  are  void  under  {  2,  are  only  so  at  t^ 
persons  claiming  by  virtue  of  proceedings  under  the  act ;  6  Hill,  9  ,*  8  Met.  490.  Assi^ 
ments  made  within  two  months  prior  to  the  signing  of  the  petition  tLte,  prima  fade^ToH. 
as  well  as  a  Judgment  confessed  within  the  above  time ;  3  McLean,  587  ;  6  Law  Rep^l^ 
Mortgages  made  of  property,  on  the  same  day  of  a  petition  for  the  benefit  of  the  ad, 
are  *<  in  contemplation  of  bankruptcy,"  and  void  ;  3  Story,  693.  If  a  debtor  volsntirilT 
aids  a  creditor  in  taking  his  property,  upon  a  writ  of  attachment,  or  in  perfeetinf  an 
attachment  previously  incomplete,  it  is  an  act  of  bankruptcy  within  the  meaning  of  the 
statute;  6  Law  Rep.  214,  217.  The  words  "future  conveyances,"  mean  those  made 
after  the  act  went  into  operation;  2  Barr,  146 ;  5  Law  Rep.  457,  462 ;  but  see  5  Law 
Rep.  289.  A  creditor  is  never  held  to  be  unduly  preferred  by  a  bankrupt,  unless  he  bb- 
derstands  at  the  time,  that  he  is  dealing  with  the  bankrupt,  or  with  his  agent,  for  seen* 
rity  or  payment  out  of  the  fUnds  of  the  bankrupt ;  3  Story,  507.  If  a  bankrupt,  prerioas 
to  his  bankruptcy,  transfers  a  due  bill  for  a  valid  consideration,  his  indorsement,  made 
after  his  bankruptcy,  will  vest  the  indorsee  with  a  legal  right  of  action ;  8  Ala.  370.  As 
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attachment  of  property  on  mesne  process,  bond  fide  made,  before  a  petition  filed  iu 
bankmptcy  bj  the  debtor,  is  not  a  lien  or  security  upon  the  property  within  the  intend- 
ment of  2  2 ;  3  Story,  428.  The  word  **  lien  "  means  eqaitable  as  well  as  legal  liens  ;  5 
Law  Rep.  362,  391,  441.  Where  an  attachment  is  made  by  creditors,  and  afterwards, 
before  judgment  in  the  suit,  the  debtor  files  his  petition  in  bankruptcy,  if  the  creditor, 
with  knowledge  of  that,  take  judgment  and  levy  execution,  and  the  debtor  be  afterwards 
declared  a  bankrupt,  the  levy  and  execution  are  a  fraud  upon  the  bankrupt  act,  and 
are  void ;  3  Stoiy,  446.  And  where  a  suit  is  commenced  against  the  bankrupt,  and  pro- 
perty attached  on  mesne  process,  before  proceedings  in  bankruptcy,  the  certificate  iu 
bankruptcy  may  be  pleaded,  in  bar  of  further  proceedings  in  the  suit;  3  Story,  426. 
See  Pleading,  potty  p.  93.  The  liens  of  judgments  recovered  in  the  state  courts,  are 
protected  by  {  2,  bankrupt  act,  and  the  state  courts  may  proceed  to  enforce  the  liens 
according  to  the  state  laws,  unless  the  protection  of  the  rights  of  creditors,  who  have 
presented  their  claims  against  the  estate  of  the  bankrupt,  may  render  the  interposition 
of  the  district  court  necessary,  in  which  case  the  district  courts  may,  through  the 
instrumentality  of  an  injunction  on  the  person,  suspend  the  action  of  the  state  courts, 
and  vrithdraw  the  subject  of  controversy  for  adjudication  and  settlement ;  and  the  deci- 
sion of  the  federal  courts  in  such  cases  will  be  final ;  8  Smed.  k  Marsh.  703.  And  a 
sale  of  the  property  of  the  debtor,  after  notice  of  the  injunction,  renders  the  officer  liable. 
8  Smed.  &  Marsh.  703 ;  6  Humph.  339 ;  3  Story,  428.'' 

i  3.  And  be  U  further  enacted,  That  all  the  property  and  rights  of  property,  of  every 
name  and  nature,  and  whether  real,  personal,  or  mixed,  of  every  bankrupt,  except  as  is 
hereafter  provided,  who  shall  by  a  decree  of  the  proper  court  be  declared  to  be  a  bank- 
rapt  within  this  act,  shall,  by  a  mere  operation  of  law  ^eo  faeto,  fW)m  the  time  of  such 
decree,  be  deemed  to  be  divested  out  of  such  bankrupt,  without  any  other  act  of  assign- 
ment, or  other  conveyance,  whatsoever ;  and  the  same  shall  be  vested,  by  force  of  the 
same  decree,  in  such  assignee  as  firom  time  to  time  shall  be  appointed  by  the  proper 
court  for  this  purpose ;  which  power  of  appointment  and  removal  such  court  may  exer- 
cise at  its  discretion,  tbtiee  quotiet;  and  the  assignee  so  appointed  shall  be  vested  with 
all  the  rights,  titles,  powers,  and  authorities  to  sell,  manage,  and  dispose  of  the  same, 
and  to  sue  for  and  defend  the  same,  subject  to  the  orders  and  directions  of  such  court, 
as  fully,  to  all  intents  and  purposes,  as  if  the  same  were  vested  in,  or  might  be  exercised 
by,  such  bankrupt  before  or  at  the  time  of  his  bankruptcy  declared  as  aforesaid ;  and  all 
gaits  in  law  or  in  equity,  then  pending,  in  which  such  bankrupt  is  a  party,  may  be  pro- 
secuted and  defended  by  such  assignee  to  their  final  conclusion,  in  the  same  way  and 
with  the  same  effect,  as  they  might  have  been  by  such  bankrupt ;  and  no  suit  commenced 
by  or  against  any  assignee  shall  be  abated  by  his  death,  or  removal  from  office,  but  the 
same  may  be  prosecuted  or  defended  by  his  successor  in  the  same  office :  Provided,  how^ 
ever,  That  there  shall  be  excepted  fk'om  the  operation  of  the  provisions  of  this  section  the 
necessary  household  and  kitchen  furniture  and  such  other  articles  and  necessaries  of 
80ch  bankrupt  as  the  said  assignee  shall  designate  and  set  apart,  having  reference  in  the 
amount,  to  the  family,  condition,  and  circumstances  of  the  bankrupt,  but  altogether  not 
to  exceed*  in  value,  in  any  case,  the  sum  of  thre'e  hundred  dollars ;  and,  also,  the  wearing 
apparel  of  such  bankrupt,  and  that  of  his  wife  and  children ;  and  the  determination  of 
the  assignee  in.  the  matter  shall,  on  exception  taken,  be  subject  to  the  final  decision  of 
said  court. 

'*  By  a  decree  of  bankruptcy,  all  the  property  and  rights  of  property  of  the  bankrupt, 
subject  to  all  such  rights  and  equities  of  third  persons  as  are  attached  to  it,  are  divested 
from  him,  and  vest  in  the  assignee,  as  soon  as  one  is  appointed ;  and  such  decree  relates 
back  to  the  time  of  the  petition;  6  Law  Rep.  347 ;  2  Story,  327,  360,  630 ;  3  McLean,  185, 
235 ;  7  W.  &  S.  306 ;  5  Pike,  492,  619 ;  3  Story,  507  ;  7  BUbckf.  361 ;  1  Wood,  k  Min.  26 ; 
8  Ala.  146.  Consequently,  pending  the  proceedings  in  bankruptcy,  before  or  after  the 
decree,  an  attaching  creditor  will  not  be  permitted  to  proceed  in  his  suit  against  the 
bankrupt,  to  trial  and  judgment,  because  there  can  be  no  party  defendant  properly  before 
the  court;  2  Story,  131 ;  7  Law  Rep.  119.  Improvements  made  upon  lands  owned  by 
the  government,  are,  by  the  various  statutes  upon  the  subject,  regarded  as  property,  and 
this  interest  passes  to  the  assignee ;  2  Gilm.  664.  The  inventory  of  property  musl,  in  all 
cases,  designate  the  property,  so  that  the  assignees  can  find  and  identify  it,  and  amend- 
ments of  schedules  will  be  allowed  where  there  is  proof  that  the  errors  arose  from  inad- 
vertence ;  4  Law  Rep.  485,  488.  The  assignee  may  maintain  an  action  in  his  own  name, 
in  a  state  court,  for  the  breach  of  a  contract  made  with  the  bankrupt;  10  Met.  239,  583  ; 
3  M'Lean,  571 ;  or,  if  a  suit  is  pending  at  the  time  of  the  petition  in  bankruptcy,  he  has 
a  right  to  take  upon  himself  the  control  and  management  of  the  same  for  the  benefit  of 
the  general  creditors ;  6  Law  Rep.  313.  After  the  bankruptcy  of  a  partner,  be  cannot  be 
joined  as  plaintiff  with  bis  co-partner,  but  when  such  action  is  brought,  the  assignee 
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may  ht  snbstitated ;  3  Barr,  433.    The  auignee  of  a  domant  partner,  under  the  aei,  is 
not  entitled  to  the  possession  of  the  partnership  effects,  as  against  the  attaching  creditors 
of  the  partnership ;  4  Scam.  427.    The  property  of  minor  children,  which  had  ben 
accnmalated  bj  their  sole  exertions,  with  their  &ther's  consent,  and  had  always  stood  in 
their  name,  does  not  vest  in  the  assignee  of  the  father ;  6  Law  Rep.  603.    If  the  assignee 
of  a  bankrupt  becomes  bankrupt,  and  makes  an  assignment  as  such,  neither  his  assignees 
nor  his  personal  representatives  are  entitled  to  an  outstanding  debt  in  fayor  of  the  origi- 
nal bankrupt,  but  it  must  go  to  a  new  assignee  of  the  latter ;  5  W.  &  8.  9.    The  conn 
has  no  authority  to  order  an  allowance  to  the  bankrupt  for  the  support  of  himself  sod 
family ;  but  the  assignee  may  make  such  allowance,  not  esoeeding  the  sum  of  three 
hundred  dollars ;  and  he  may  also  allow  the  bankrupt  any  reasonable  sum  for  taking 
charge  of  the  property;  2  Story,  312.    Under  the  wotils  < other  necessaries,'  it  has  been 
held  that  the  assignee  may  allow  the  bankrupt  money ;  6  Law  Bep.  86.    Articles  of 
jewelry  belonging  to  a  bankrupt,  do  not  come  under  the  deacription  oif  wearing  apparel, 
and  if  not  set  apart  by  the  assignee,  must  be  snrrendered  to  him.    But  if  they  belonged 
to  the  wife  of  a  bankrupt  before  marriage,  or  if  presented  to  her  since,  and  they  are  sich 
as  are  suitable  to  her  condition  and  circumstances  in  life,  they  do  not  vest  in  the  assignee, 
and  may  be  retained  by  her;  4  Law  £tep.  489 ;  6  Law  Rep.  11.    A  clock  and  silTerwatclr 
are  not  such  furniture  or  necessaries  as  the  assignee  may,  in  his  discreticm,  allow  to  the 
bankrupt.     Silver  spoons  and  a  cow,  may  or  may  not  be  necessaries,  according  to  the 
circumstances  and  condition  of  the  femily ;  6  Law  Rep.  167.    Where  property  descended 
to  the  wife  of  a  bankrupt,  before  a  decree  of  bankruptcy,  and  at  that  time  he  had  not 
reduced  it  into  possession,  the  wife  is,  in  equity,  entitled  to  an  allowance  out  of  the  pro- 
perty for  her  support,  against  the  assignee  of  the  bankrupt;  6  Law  Rep.  453." 

I  4.  And  be  it  fwiher  enaetedf  That  every  bankrupt  who  shall  lnmA  fidt  surrender  sll 
his  property  and  rights  of  property,  with  the  exception  above  mentioned,  for  the  benefit 
of  his  creditors,  and  shsdl  flilly  comply  with  and  obey  all  the  orders  and  dine- 
tions  which  may  ftrom  time  to  time  be  passed  by  the  proper  court,  and  shall  othenrae 
conform  to  all  the  other  requisitions  of  this  act,  shall  (unless  a  majority  in  number  sad 
value  of  his  creditors,  who  have  proved  their  debts,  shall  file  their  written  dissest 
thereto,)  be  entitled  to  a  AiU  discharge  from  all  his  debts,  to  be  decreed  and  allowed 
by  the  court  which  has  declared  him  a  bankrupt,  and  a  certificate  thereof  granted  to 
him  by  such  court  accordingly,  upon  his  petition  filed  for  such  purpope ;  such  dischaise 
and  certificate  not,  however,  to  be  granted  until  ninety  days  from  the  decree  of  bank- 
ruptcy, nor  until  after  seventy  days'  notice  in  some  public  newspaper,  designated  by 
snch  court,  to  all  creditors  who  have  proved  their  debts,  and  other  persons  in  interest, 
to  appear  at  a  particular  time  and  place,  to  show  cause  why  such  discharge  cuid  certifi- 
cate shall  not  be  granted ;  at  which  time  and  place  any  such  creditors  or  other  penoss 
in  interest,  may  appear  and  contest  the  right  of  the  bankrupt  thereto :  Prt>vided^  That  i& 
all  cases  where  the  residence  of  the  creditor  is  known,  a  service  on  him  personally,  or  by 
letter  addressed  to  him  at  his  known  usual  place  of  residence,  shall  be  prescribed  bytba 
court,  as  in  their  discretion  shall  seem  proper,  having  regard  to  the  distance  at  which 
the  creditor  resides  from  such  court.  And  if  any  such  bankrupt  shall  be  guilty  of  any 
fraud  or  wilful  concealment  of  his  property  or  rights  of  property,  or  shall  have  preferred 
any  of  his  creditors,  contrary  to  the  provisions  of  this  act,  or  shall  wilfully  omit  or  refose 
to  comply  with  any  orders  or  directions  of  such  court,  or  to  conform  to  any  other  requi- 
sitions of  this  act,' or  shall  in  the  proceedings  under  this  act,  admit  a  felse  or  fictitions 
debt  against  his  estate,  he  shall  not  be  entitied  to  any  snch  discharge  or  certificate ;  nor 
shall  any  person,  being  a  merchant,  banker,  factor,  broker,  underwriter,  or  marine  insoitr, 
be  entitled  to  any  snch  discharge  or  certificate,  who  shall  become  bankrapt,  and  vko 
shall  not  have  kept  proper  books  of  account  after  the  passing  of  this  act ;  nor  any  pcrsoa 
who,  after  the  passing  of  this  act,  shall  apply  trust  funds  to  his  own  use :  Promdedy  Tbat 
no  discharge  of  any  bankrupt  under  this  act  shall  release  or  discharge  any-  person  wbo 
may  be  liable  for  the  same  debt  as  a  partner.  Joint  contractor,  indorser,  surety,  or  others 
wise,  for  or  with  the  bankrupt.  And  such  bankrupt  shall  at  all  times  be  subject  to 
examination,  orally,  or  upon  written  interrogatories,  in  and  before  such  court,  or  aay 
commission  appointed  by  the  court  therefor,  on  oath,  or,  if  conscientiously  scmpnlons  ii 
taking  an  oath,  upon  his  solemn  affirmation,  in  all  matters  relating  to  such  bankruptcy, 
and  his  acts  and  doings,  and  his  property  and  rights  of  property,  which,  in  the  judgment 
of  snch  court,  are  necessary  and  proper  for  the  purposes  of  justice ;  and  if,  in  any  soeb 
examination,  he  shall  wllfViIly  and  corruptly  answer,  or  swear,  or  alBrm  fklsely,  he  shall 
be  deemed  guilty  of  peijury,  and  shall  be  punishable  therefbr  in  like  manner  as  tbecrine 
of  perjury  is  now  punishable  by  the  laws  of  the  United  States  ;  and  snch  discharge  aad 
certificate,  when  duly  granted,  shall,  in  all  courts  of  justice,  be  deemed  a  f^ll  and  com- 
plete discharge  of  all  debts,  contracts,  and  other  engagements  of  such  bankrupt,  whicK 
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«re  proTAble  under  this  act,  and  Bhall  be  and  may  be  pleaded  as  a  ftill  and  complete 
bar  to  all  suits  bronf^ht  in  any  conrt  of  jadicature  whatever,  and  the  same  shall  be  con- 
dnsire  evidence  of  itself  in  fovor  of  such  banlcmpt,  unless  the  same  shall  be  impeached 
for  some  fraud  or  wilfnl  concealment  bj  him  of  his  property,  or  rights  of  property,  as 
aforesaid,  contrary  to  the  provisions  of  this  act,  on  prior  reasonable  notice  specifying  in 
writing  such  fraud  or  concealment;  and  if,  in  any  case  of  banlcrnptcy,  a  majority,  in 
number  and  value,  of  the  creditors,  who  shall  have  proved  their  debts  at  the  time  of  the 
hearing  of  the  petition  of  the  bankrupt  for  a  discharge  as  hereinbefore  provided,  shall  at 
such  hearing  file  their  written  dissent  to  the  allowance  of  a  discharge  and  certificate  to 
such  bankrupt,  or  if,  upon  such  hearing,  a  discharge  shall  not  be  decreed  to  him,  the 
bankrupt  may  demand  a  trial  by  jury  upon  a  proper  issue  to  be  directed  by  the  court,  at 
such  time  and  place  and  in  such  manner  as  the  court  may  order ;  or  he  may  appeal  from 
that  decision,  at  any  time  within  ten  days  thereafter,  to  the  circuit  court  next  to  be  held 
for  the  aame  district,  by  simply  entering  in  the  district  court,  or  with  the  clerk  thereof, 
upon  record,  his  prayer  for  an  appeal.  The  appeal  shall  be  tried  at  the  first  term  of  the 
circuit  court  after  it  be  taken,  unless,  for  sufficient  reason,  a  continuance  be  granted; 
and  it  may  be  heard  and  determineid  by  said  court  summarily,  or  by  a  jury,  at  the  option 
of  a  bankrupt ;  and  the  creditors  may  appear  and  object  against  a  decree  of  discharge 
and  the  allowance  of  the  certificate,  as  hereinbefore  provided.  And  if,  upon  a  fhll 
hearing  of  the  parties,  it  shall  appear  to  the  satisfaction  of  the  court,  or  the  jury  shall 
find,  that  the  bankrupt  has  made  a  fbll  disclosure  and  surrender  of  all  his  estate,  as  by 
this  act  required,  and  has  in  all  things  conformed  to  the  directions  thereof,  the  court 
shall  make  a  decree  of  dischargre,  and  grant  a  certificate,  as  provided  in  this  act. 

"  The  fact  that  the  bankrupt,  or  any  one  for  him,  pays  money  or  any  other  thing  to  a 
creditor,  to  induce  him  to  withdraw  objections  to  the  bankrupt's  discharge,  does  not 
render  the  certificate  and  discharge  inoperative ;  10  Ala.  523.  To  defeat  the  decree  of 
bankruptcy  upon  the  ground  of  ihiudulent  concealment,  the  creditor  must  prove  that  the 
bankrupt  had  property  at  the  time  of  his  application,  which  he  knowingly  and  inten- 
tionally omitted  to  state  in  his  inventory;  6  Law  Rep.  320.  The  term  *  other  persons 
in  interest,'  designates  those  who  could  not  prove  debts  as  creditors,  and  does  not 
embrace,  but  excludes  creditors;  5  Law  Rep.  321,  323.  The  omission,  by  a  petitioner 
for  the  benefit  of  the  bankrupt  law,  to  give  notice  to  a  creditor,  is  not  of  itself,  with- 
out proof  that  the  omission  was  fraudulent  or  intentional,  sufficient  to  invalidate  the 
petitioner's  certificate  of  bankruptcy  as  against  such  creditor;  8  Met.  75;  10  Ala. 
523;  2  Spear,  80;  1  Richard.  3*74.  Nor  is  the  confession  of  a  judgment  to  a  creditor, 
with  a  view  to  prefer  him,  invalid  under  the  bankrupt  law,  if  it  be  not  voluntary ;  but 
the  eifect  of  measures  taken  by  the  creditor,  or  in  his  power  to  take,  and  the  burden  is 
upon  the  party,  seeking  to  avoid  the  transaction,  to  show  that  it  was  voluntary  ;  6  W.  & 
S.  128 ;  5  Hum.  340.  An  omission,  by  the  bankrupt,  to  insert  some  articles  of  property 
in  his  schedule  of 'effects,  by  accident  or  mistake,  is  not  evidence  of  'fraud  or  wilfbl 
concealment,'  within  the  meaning  of  the  act;  12  Shep.  233.  Sureties  are  generally 
entitled,  upon  payment  of  the  debt  of  the  principal,  to  the  securities  held  by  the  creditor ; 
but  in  bankruptcy,  if  the  bankrupt  give  the  creditor  a  security  f^om  his  own  property, 
the  creditor  cannot  prove  his  debt  without  surrendering  the  security ;  but  if  a  security 
ftom  a  third  person  be  transferred  to  the  creditor,  he  may  prove  his  debt  without 
surrendering  the  security,  and  may  enforce  such  security  against  such  third  person,  pro- 
vided he  do  not  thereby  receive  more  than  his  claim ;  3  Story,  303.  The  bankruptcy  of 
the  principal  obligor  in  a  bond,  does  not  discharge  the  sureties;  10  Ala.  842." 

2  6.  And  be  it  further  enactedj  That  all  creditors  coming  in  and  proving  their  debts 
under  such  bankruptcy,  in  the  manner  hereinafter  prescribed,  the  same  being  bond  fide 
debts,  shall  be  entitled  to  a  share  in  the  bankrupt's  property  and  effects,  pro  rata^  with- 
out any  priority  or  preference  whatsoever,  except  only  for  debts  due  by  such  bankrupt 
to  the  United  States,  and  for  all  debts  due  by  him  to  persons  who,  by  the  laws  of  the 
United  States,  have  a  preference,  in  consequence  of  having  paid  moneys  as  his  sureties, 
which  shall  be  first  paid  out  of  the  assets ;  and  any  person  who  shall  have  performed 
any  labor  as  an  operative  in  the  service  of  any  bankrupt,  shall  be  entitled  to  receive  the 
toll  amount  of  the  wages  due  to  him  for  such  labor,  not  exceeding  twenty-five  dollars. 
Provided,  That  such  labor  shall  have  been  performed  within  six  months  next  before  the 
bankruptcy  of  his  employer,  and  all  creditors  whose  debts  are  not  due  and  payable  until 
a  fhture  day,  all  annuitants,  holders  of  bottomry  and  respondentia  bonds,  holders  of 
policies  of  insurance,  sureties,  indorsers,  bail,  or  other  persons,  having  uncertain  or  con- 
tingent demands  against  such  bankrupt,  shall  be  permitted  to  come  in  and  prove  such 
debts  or  claims  under  this  act,  and  shall  have  a  right,  when  their  debts  and  claims 
become  absolute,  to  have  the  same  allowed  them ;  and  such  annuitants  and  holders  of 
debts  payable  in  future  may  have  the  present  value  thereof  ascertained,  under  the  direc« 
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tlon  of  such  court,  and  allowed  them  accordingly,  as  debtB  tn  pretenti ;  and  no  creditor 
or  other  person,  coming  in  and  proTiog  his  debt  or  other  claim,  shall  be  allowed  to  maiB« 
tain  any  suit  at  law  or  in  equity  therefor,  but  shall  be  deemed  thereby  to  have  waived 
all  right  of  action  and  suit  against  such  bankrupt ;  and  all  proceedings  already  com- 
menced, and  all  unsatisfied  judgments  already  obtained  thereon,  shall  be  deemed  to  be 
surrendered  thereby ;  and  in  all  cases  where  there  are  mutual  debts  or  mutual  credits 
between  the  parties,  the  balance  only  shall  be  deemed  the  true  debt  or  claim  between 
them,  and  the  residue  shall  be  deemed  adjusted  by  the  set-oif ;  all  such  proof  of  debts 
shall  be  made  before  the  court  decreeing  the  bankruptcy,  or  before  some  commissioner 
appointed  by  the  court  for  that  purpose ;  but  such  court  shall  have  full  power  to  set  aside 
and  disallow  any  debt,  upon  proof  that  such  debt  is  founded  in  fraud,  imposition,  ille- 
gality, or  mistake ;  and  corporations  to  whom  any  debts  are  due  may  make  proof  thovof 
by  their  president,  cashier,  treasurer,  or  other  officer,  who  may  be  specially  appointed 
for  that  purpose ;  and  in  appointing  commissioners  to  receiTe  proof  of  debts,  and  perform 
other  duties,  under  the  provisions  of  this  act,  the  said  court  shall  appoint  such  peisom 
as  have  their  residence  in  the  county  in  which  the  bankrupt  lives. 

'^  A  judgment  in  an  action  arising  «z  delieto^  and  a  judgment  arising  in  an  action  cs 
cotUractUf  are  both  debts  which  are  provable  against  the  estate  of  the  bankrupt ;  5  Law 
Rep.  163.  Fiduciary  debts  may  be  proved,  under  the  bankrupt  act,  equally  with  othen, 
if  the  creditors  to  whom  they  are  due  so  elect ;  and  if  such  creditors  prove  their  d^ti 
and  take  a  dividend,  they  are  barred,  like  other  creditors,  by  the  debtor's  discharge  and 
certificate.  But  if  the  fiduciary  debts  are  not  proved  under  the  act,  the  creditors  are 
not  barred ;  7  Met.  424 ;  2  How.  U.  S.  202.  The  existence  of  a  fiduciary  debt  does  not 
preclude  the  party  from  taking  the  benefit  of  the  bankrupt  act  as  to  all  other  debts ;  5 
Law  Rep.  268 ;  2  How.  U.  S.  202." 

{  6.  And  be  it  further  enactedy  That  the  district  court  in  eveiy  district  shall  have  juris- 
diction in  all  matters  and  proceedings  in  bankruptcy  arising  under  this  act  and  bbj 
other  act  which  may  hereafter  be  passed  on  the  subject  of  bankruptcy ;  the  said  jurisdic- 
tion to  be  exercised  summarily,  in  the  nature  of  summary  proceedings  in  equity ;  and  for 
this  purpose  the  said  district  court  shall  be  deemed  always  open.  And  the  district  judge 
may  adjourn  any  point  or  question  arising  in  any  case  in  bankruptcy,  into  the  drcnit 
court  for  the  district,  in  his  discretion,  to  be  there  heard  and  determined ;  and  for  this 
purpose  the  circuit  court  of  such  district  shall  also  be  deemed  always  open.  And  the 
jurisdiction  hereby  conferred  on  the  district  court,  shall  extend  to  all  cases  and  contro- 
versies in  bankruptcy  arising  between  the  bankrupt  and  any  creditor  or  creditors  who 
shall  claim  any  debt  or  demand  under  the  bankruptcy ;  to  all  cases  and  controversifli 
between  such  creditor  or  creditors  and  the  assignee  of  the  estate,  whether  in  office  or 
removed ;  to  all  cases  and  controversies  between  such  assignee  and  the  bankrupt,  and  to 
all  acts,  matters  and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy,  until  the 
final  distribution  and  settlement  of  the  estate  of  the  bankrupt  and  the  close  of  the  pro- 
ceedings in  bankruptcy.  And  the  said  courts  shall  have  full  authority  and  jurisdiction 
to  compel  obedience  to  all  orders  and  decrees  passed  by  them  in  bankruptcy,  by  process 
of  contempt  and  other  remedial  process,  to  the  same  extent  the  circuit  courts  may  now 
do  in  any  suit  pending  therein  in  equity.  And  it  shall  be  the  duty  of  the  district  cosit 
of  each  district,  from  time  to  time,  to  prescribe  suitable  rules  and  regulations  and  fomifl 
of  proceedings  in  all  matters  of  bankruptcy ;  which  rules,  regulations  and  forms  shall  be 
subject  to  be  altered,  added  to,  revised,  or  annulled,  by  the  circuit  court  of  the  same 
district,  and  other  rules,  and  regulations,  and  forms  substituted  therefor ;  and  in  all  such 
rules,  regulations,  and  forms,  it  shall  be  the  duty  of  the  said  courts  to  make  them  ss 
simple  and  brief  as  practicable,  to  the  end  to  avoid  all  unnecessary  expenses,  and  to 
facilitate  the  use  thereof  by  the  public  at  large.  And  the  said  courts  shall,  from  time  to 
time,  prescribe  a  tariff  or  table  of  fees  and  charges,  to  be  taxed  by  the  officers  of  the  conn 
or  other  persons  for  services  under  this  act,  or  any  other  on  the  subject  of  bankruptcy; 
which  fees  shall  be  as  low  as  practicable,  with  reference  to  the  nature  and  character  of 
such  services. 

'^The  district  court,  when  sitting  in  bankruptcy,  has  jurisdiction  over  liens  and  mort- 
gages existing  upon  the  property  of  bankrupts,  so  as  to  inquire  into  their  raliditj  snd 
extent,  and  grant  the  same  relief  which  the  state  courts  might,  or  ought  to  grant ;  aad 
of  a  formal  bill  in  equity,  or  other  plenary  proceedings,  or  of  a  summary  proceeding;  5 
Law  Rep.  505 ;  8  Smed.  A  Mar.  103  ;  3  How.  U.  S.  292  ;  2  Story,  131 ;  3  M'Lean,  587.  See 
J  11.  The  equity  jurisdiction  of  the  district  courts  of  the  United  States,  under  the  baak' 
rupt  act,  is  not  confined  to  cases  originally  arising  and  pending  in  the  particular  court 
where  the  relief  is  sought ;  5  Law  Rep.  158 ;  1  How.  U.  S.  265 ;  3  Id.  426.  (See  7  Law 
Rep.  312;  8  Id.  344,  where  the  jurisdiction  of  the  United  States  courts,  in  matten  of 
bankruptcy,  is  questioned.)    The  Supreme  Court  of  the  United  States  has  ao  rerisiflg 


BAKER  aPT.  288 

power  over  the  decrees  of  the  district  court  sitting  in  bankruptcy ;  3  How.  U.  8.  292 ;  1 
Id.  181.  The  phrase  in  J  6,  'any  creditor  or  creditors,  who  shall  claim  any  debt  or 
demand  under  the  bankruptcy/  does  not  mean  such  creditors  only  who  come  in  and 
prove  their  debts,  but  all  creditors  who  have  a  present  subsisting  claim  upon  the  bank- 
rupt's estate,  whether  they  have  a  security  or  not.  Such  creditors  have  a  right  to  ask 
that  the  property  mortgaged  shall  be  sold,  and  the  proceeds  applied  to  the  payment  of 
their  debts ;  and  the  assignee  may  contest  their  claim ;  3  How.  U.  S.  292.  The  petition 
must  be  filed  in  the  district  where  the  supposed  bankrupt,  at  the  time  of  filing  it,  shall 
reside,  or  his  place  of  business ;  and  if  the  district  court  gpranting  his  discharge,  has  not 
jurisdiction  of  the  person,  by  reason  of  residence  or  place  of  business,  the  discharge  is 
void ;  9  Ala.  795.  In  a  case  of  partnership,  either  partner  may  be  declared  a  bankrupt 
in  the  district  where  he  resides,  or  where  the  partnership  is  established.  But  the  court 
first  acquiring  jurisdiction  has  exclusive  jurisdiction,  over  all  the  partners,  and  all  their 
property,  joint  and  several ;  5  Law  Rep.  269.  The  district  court  has  authority  to  order 
the  sale  of  the  whole  or  any  part  of  the  bankrupt's  property,  by  his  consent,  even  before 
the  declaration  of  bankruptcy  ,*  5  Law  Rep.  17." 

2  7.  And  be  U  further  enacted^  That  all  petitions  by  any  bankrupt,  for  the  benefit  of  this 
act,  and  aU  petitions  by  a  creditor  against  any  bankrupt  under  this  act,  and  all  proceed- 
ings in  the  case  to  the  close  thereof,  shall  be  had  in  the  district  court  within  and  for  the 
district  in  which  the  person  supposed  to  be  a  bankrupt  shall  reside,  or  have  his  place  of 
business,  at  the  time  when  such  petition  is  filed,  except  where  otherwise  provided  in  this 
act.  And  upon  every  such  petition,  notice  thereof  shall  be  published  in  one  or  more 
public  newspaper  printed  in  such  district,  to  be  designated  by  such  court,  at  least  twenty 
days  before  the  hearing  thereof;  and  all  persons  interested  may  appear  at  the  time  and 
place  where  the  hearing  is  thus  to  be  had,  and  show  cause,  if  any  they  have,  why  the 
prayer  of  the  said  petitioner  should  not  be  granted ;  all  evidence  by  witnesses  to  be  used 
in  all  hearings  before  such  court,  shall  be  under  oath,  or  solemn  affirmation,  when  the 
party  is  conscientiously  scrupulous  of  taking  an  oath,  and  may  be  oral  or  by  deposition 
taken  before  such  court,  or  before  any  commissioner  appointed  by  such  court,  or  before 
any  disinterested  state  judge  of  the  state  in  which  the  deposition  is  taken ;  and  all  proof 
of  debts  or  other  claims,  by  creditors  entitled  to  prove  the  same  by  this  act,  shall  be 
under  oath  or  solemn  affirmation  as  aforesaid,  before  such  court  or  commissioner 
appointed  thereby,  or  before  some  disinterested  state  judge  of  the  state  where  the  credi- 
tors live,  in  such  form  as  may  be  prescribed  by  the  rules  and  regulations  hereinbefore 
authorized  to  be  made  and  established  by  the  courts  having  jurisdiction  in  bankruptcy. 
But  all  such  proofs  of  debts  and  other  claims,  shall  be  open  to  contestation  in  the  proper 
court  having  jurisdiction  over  the  proceedings  in  the  particular  case  in  bankruptcy ;  and 
as  well  the  assignee  as  the  creditor,  shall  have  a  right  to  a  trial  by  a  jury,  upon  an  issue 
to  be  directed  by  such  court,  to  ascertain  the  validity  and  amount  of  such  debts  or  other 
claims ;  and  the  result  therein,  unless  a  new  trial  shall  be  g^nted,  if  in  favor  of  the 
claims,  shall  be  evidence  of  the  validity  and  amount  of  such  debts  or  other  claims.  And 
if  any  person  or  persons  shall  falsely  or  corruptly  answer,  swear,  or  affirm,  in  any  hearing, 
or  on  trial  of  any  matter,  or  in  any  proceedings  in  such  court  in  bankruptcy,  or  before 
any  commissioner,  he  or  they  shall  be  deemed  guilty  of  perjury,  and  punishable  therefor 
in  the  manner  and  to  the  extent  provided  by  law  for  other  cases. 

"  The  petitioner  is  privileged  fV-om  arrest  on  a  civil  process,  pending  the  proceedings 
in  his  petition  to  be  declared  a  bankrupt;  5  Law  Rep.  19,  24,  81.  After  a  petition  has 
been  presented  for  the  benefit  of  the  bankrupt  law,  and  before  the  applicant  has  been 
declared  a  bankrupt,  his  goods,  found  upon  demised  premises,  may  be  distrained  and 
sold  by  his  landlord  for  the  payment  of  his  rent;  8  W.  &  S.  53.  Where  one  of  two 
defendants  was  released  under  the  bankrupt  act,  the  suit,  as  to  him,  abates  ;  3  McLean, 
487.  So  where  one  of  two  obligors  is  discharged  as  a  bankrupt,  the  plaintiff  may  enter 
a  noLproe.  as  to  him,  and  proceed  to  trial  against  the  other  ;"2  Barr,  16." 

2  8.  And  be  U  further  enacted^  That  the  circuit  court,  within  and  for  the  district  where 
the  decree  of  bankruptcy  is  passed,  shall  have  concurrent  jurisdiction  with  the  district 
court  of  the  same  district,  of  all  suits  at  law  and  in  equity,  which  may  and  shall  be 
brought  by  any  assignee  of  the  bankrupt  against  any  person  or  persons  claiming  an 
adverse  interest,  or  by  such  person  against  such  assignee,  touching  any  property  or  rights 
of  property  of  said  bankrupt,  transferable  to,  or  vested  in  such  assignee ;  and  no  suit  at 
law  or  in  equity,  shall,  in  any  case,  be  maintainable  by  or  against  such  assignee,  or  by 
or  against  any  person  claiming  an  adverse  interest,  touching  the  property  and  rights  of 
property  aforesaid,  in  any  court  whatsoever,  unless  the  same  shall  be  brought  within  two 
years  after  the  declaration  and  decree  Iq  bankruptcy,  or  after  the  cause  of  suit  shall  first 
have  accrued. 

'*  An  appeal  or  writ  of  error  will  not  lie  from  the  decision  of  the  circuit  court,  in  a 
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caae  in  baakraptcy  adjourned  from  the  district  court.    The  decision  of  the  circnit judge 
is  conclasive  on  the  district  judge.     1  How.  U.  S.  265." 

2  9.  And  be  it  further  enacted^  That  all  sales,  transfers,  and  other  conyejances  of  the 
assignee,  of  the  bankrupt's  property  and  rights  of  property,  shall  be  made  at  such  times 
and  in  such  manner  as  shall  be  ordered  and  appointed  by  the  court  in  bankruptcy ;  and 
all  assets  received  by  the  assignee  in  money  shall,  within  sixty  days  afterwards,  be  paid 
into  the  court,  subject  to  its  order  respecting  its  Aiture  safe  keeping  and  disposition; 
and  the  court  may  require  of  such  assignee  a  bond,  with  at  least  two  sureties,  in  snch 
sum  as  it  may  deem  proper,  conditioned  for  the  due  and  faithful  discharge  of  all  hia 
duties,  and  his  compliance  with  the  orders  and  directions  of  the  court ;  which  bond  sbaU 
be  taken  in  the  name  of  the  United  States,  and  shall,  if  there  be  any  breach  thereof, 
be  sued  and  suable,  under  the  order  of  such  court,  for  the  benefit  of  the  creditors  and 
other  persons  in  interest. 

"  A  purchaser,  at  a  sale  made  by  an  assignee  in  bankruptcy  of  the  bankrupt's  effects, 
acquires  only  such  title  as  the  bankrupt  hii4  at  the  time  of  his  discharge.  7  Smed.  k 
Marsh.  686." 

{  10.  And  he  it  further  enacted,  That  in  order  to  insure  a  speedy  settlement  and  close 
of  the  proceeding's  in  each  case  in  bankruptcy,  it  shall  be  the  duty  of  the  court  to  order 
and  direct  a  collection  of  the  assets,  and  a  reduction  of  the  same  to  money,  and  a  dis- 
tribution thereof  at  as  early  periods  as  practicable,  consistently  with  a  due  regard  to  the 
interests  of  the  creditors  ,*  and  a  dividend  and  distribution  of  such  assets  as  shall  be 
collected  and  reduced  to  money,  or  so  much  thereof  as  can  be  safely  so  disposed  of,  con- 
sistently with  the  rights  and  interests  of  third  persons  having  adverse  claims  thereto,  shall 
be  made  among  the  creditors  who  hare  proved  their  debts,  as  often  as  once  in  six  months 
from  the  time  of  the  decree  declaring  the  bankruptcy;  notice  of  such  dividends  and  dis- 
tribution to  be  given  in  some  newspaper  or  newspapers  in  the  district,  designated  by  the 
court,  ten  days  at  least  before  the  order  therefor  is  passed;  and  the  pendency  of  any  suit 
at  law  or  in  equity,  by  or  agninst  such  third  persons,  shall  not  postpone  such  division 
and  distribution,  except  so  far  as  the  assets  may  be  necessaty  to  satisfy  the  same; 
and  all  the  proceedings  in  bankruptcy  in  each  case  shall,  if  practicable,  be  finsllj 
adjusted,  settled,  and  brought  to  a  close,  by  the  court,  within  two  years  after  the  decree 
declaring  the  bankruptcy.  And  where  any  creditor  shall  not  have  proved  his  debt  ontil 
a  dividend  or  distribution  shall  have  been  made  and  declared,  he  shall  be  entitled  to  be 
paid  the  same  amount />ro  rata,  out  of  the  remaining  dividends  or  distributions  there- 
after made,  as  the  other  creditors  have  already  received,  before  the  latter  shall  be  entitled 
to  any  portion  thereof. 

i  \l.  And  be  it  further  enacted,  That  the  assignee  shall  have  frill  authority,  by  and 
under  the  order  and  direction  of  the  proper  court  in  bankruptcy,  to  redeem  and  dis- 
charge any  mortgage  or  other  pledge,  or  deposit,  or  lien  upon  any  property,  real  or 
personal,  whether  payable  m  pretenti,  or  at  a  future  day,  and  to  tender  a  doe  performance 
of  the  conditions  thereof.  And  such  assignee  shall  also  have  authority,  by  and  nnder 
the  order  and  direction  of  the  proper  court  in  bankruptcy,  to  compound  any  debts  or 
other  claims  or  securities,  due  or  belonging  to  the  estate  of  the  bankrupt ;  but  no  sach 
order  or  direction  shall  be  made  until  notice  of  the  application  is  given  in  some  public 
newspaper  in  the  district,  to  be  designated  by  the  court,  ten  days  at  least  before  the 
hearing,  so  that  all  creditors  and  other  persons  in  interest,  may  appear  and  show  cause, 
if  any  they  have,  at  the  hearing,  why  the  order  or  direction  should  not  be  passed. 

"  The  act  does  not  necessarily  withdraw  from  the  state  courts  their  jurisdiction  over 
the  subject  of  liens ;  the  interest  of  general  creditors,  who  claim  under  the  act,  must  be 
invalid,  or  the  district  courts  will  not  interfere ;  8  Smed.  &  Mar.  703.  Although,  under 
2  11  of  the  bankrupt  act,  the  assignee  has  full  authority,  under  the  court,  to  redeem  aod 
discharge  any  mortgage  or  other  pledge  or  deposit,  or  lien  upon  any  property,  real  or 
persona],  payable  inpre^enlt  or  futuro,  and  to  tender  a  due  performance  of  the  conditions 
thereof,  yet  such  assignee's  power  over  the  mortgage,  pledge,  or  lien,  extends  no  further 
than  to  satisfy  it,  and  thereby  release  the  property ;  8  Smed.  k  Mar.  703 ;  6  Pa.  Lsv 
Journal,  261.  A  judgment  creditor,  who  proves  his  debt  against  a  bankrupt,  thereby 
surrendirs  his  judgment  as  a  lien  on  the  lands  of  the  bankrupt.    7  Law  Rep.  281." 

2  12.  And  be  it  further  enacted,  That  if  any  person  who  shall  have  been  discharged 
under  this  act,  shall  afterward  become  bankrupt,  he  shall  not  again  be  entitled  to  a  dis- 
charge under  this  act,  unless  his  estate  shall  produce  (after  all  charges,)  sufiicient  to  ps.T 
every  creditor  seventy-five  per  cent  on  the  amount  of  the  debt  which  shall  hare  been 
allowed  to  each  creditor. 

2  13.  And  be  it  further  enacted,  That  the  proceedings  in  all  cases  in  bankruptcy  shall 
be  deemed  matters  of  record;  but  the  same  shall  not  be  required  to  be  recorded  at  large, 
but  shall  be  carefully  filed,  kept,  and  numbered  in  the  office  of  the  court,  and  a  docket 
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onl/,  or  short  memorandum  thereof,  with  the  nambers,  kept  in  a  book  bj  the  clerk  of 
the  court ;  and  the  clerk  of  the  court,  for  affixing  his  name  and  the  seal  of  the  court  to 
any  form,  or  certifying  a  copj  thereof,  when  required  thereto,  shall  be  entitled  to  receive 
as  compensation,  the  sum  of  twentj-fire  cents  and  no  more.  And  no  officer  of  the  court, 
or  commissioner,  shall  be  allowed  by  the  court  more  than  one  dollar  for  taking  the  proof 
of  any  debt  or  other  claim  of  any  creditor  or  other  person  against  the  estate  of  the  bank- 
rupt, but  he  may  be  allowed,  in  addition,  his  actual  travelling  expenses  for  that  purpose. 

{  14.  And  be  it  further  enacted^  That  where  two  or  more  persons,  who  are  partners  in 
trade,  become  insolvent,  an  order  may  be  made  in  the  manner  provided  in  this  act,  either 
on  the  petition  of  such  partners,  or  any  one  of  them,  or  on  the  petition  of  any  creditor 
of  the  partners ;  upon  which  order  all  the  joint  stock  and  property  of  the  company,  and 
also  all  the  separate  estate  of  each  of  the  partners,  shall  be  taken,  excepting  such  parts 
thereof  as  are  herein  exempted ;  and  all  the  creditors  of  the  company,  and  the  separate 
creditors  of  each  partner,  shall  be  allowed  to  prove  their  respective  debts ;  and  the 
assignees  shall  also  keep  separate  accounts  of  the  joint  stock  or  property  of  the  company, 
and  of  the  separate  estate  of  each  member  thereof;  and  after  deducting  out  the  whole 
amount  received  by  such  assignees,  the  whole  of  the  expenses  and  disbursements  paid  by 
them,  the  net  proceeds  of  the  joint  stock  shall  be  appropriated  to  pay  the  creditors  of 
the  company,  and  the  net  proceeds  of  the  separate  estate  of  each  partner  shftll  be  appro- 
priated to  pay  his  separate  creditors ;  and  if  there  shall  be  any  balance  of  the  separate 
estate  of  any  partner,  after  the  payment  of  his  separate  debts,  such  balance  shall  be  added 
to  the  joint  stock,  for  the  payment  of  the  joint  creditors ;  and  if  there  shall  be  any  balance 
of  the  joint  stock,  after  payment  of  the  joint  debt,  such  balance  shall  be  divided  and 
appropriated  to  and  among  the  separate  estates  of  the  several  partners,  according  to  their 
respective  rights  and  interests  therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  bankruptcy ;  and  the  sum  so  appropriated  to  the  separate 
estate  of  each  partner  shall  be  applieid  to  the  payment  of  his  separate  debts ;  and  the 
certificate  of  discharge  shall  be  granted  or  refused  to  each  partner,  as  the  same  would 
or  ought  to  be  if  the  proceedings  had  been  against  him  alone  under  this  act ;  and  in  all 
other  respects  the  proceedings  against  partners  shall  be  conducted  in  the  like  manner  as 
if  they  had  been  commenced  and  prosecuted  against  one  person  alone. 

"  The  decree  of  bankruptcy  against  one  member  of  a  solvent  partnership,  operates  as 
a  dissolution  of  the  partnership,  and  the  assignee  becomes  tenant  in  common  with  the 
solvent  partner ;  5  Law  Rep.  124.  Where  one  or  more  of  several  partners  have  been  declared 
bankrupts  and  discharged,  a  suit  cannot  be  maintained  in  the  name  of  the  several  partners, 
on  a  note  owned  by  the  firm  befbre  such  bankruptcy ;  8  Smed.  k  Mar.  657.  See  note  to 
2  3.  Where  the  partners  of  a  firm  are  insolvent,  and  there  is  sufficient  ground  for  a 
decree  of  bankruptcy  against  any  member  of  the  firm,  thQ  decree  will  go  against  all  the 
members  of  the  firm,  and  all  the  joint  and  separate  proper^  of  the  partners  will  pass  to 
the  assignee;  6  Law  Rep.  217.  But  where  one  partner  becomes  bankrupt,  his  assignee 
can  take  only  that  portion  of  the  partnership  assets  which  would  belong  to  the  banlmipt 
after  payment  of  all  the  partnership  debts,  and  the  solvent  partner  has  a  lien  upon  the 
partnership  assets  for  all  the  partnership  debts,  and  also  for  his  own  share  thereof, 
before  the  separate  creditors  of  the  bankrupt  can  come  in  and  take  anything ;  6  Law 
Rep.  351,  401.'' 

I  15.  And  he  it  fiiriher  enacted^  That  a  copy  of  any  decree  of  bankruptcy,  and  the 
appointment  of  assignees,  as  directed  by  the  third  section  of  this  act,  shall  be  recited  in 
every  deed  of  lands  belonging  to  the  bankrupt,  sold  and  conveyed  by  any  assignees  under 
and  by  virtue  of  this  act,  and  that  such  recital,  together  with  a  certified  copy  of  such 
order,  shall  be  ftall  and  complete  evidence  both  of  the  bankruptcy  and  assignment  therein 
recited,  and  supersede  the  necessity  of  any  other  proof  of  such  bankruptcy  and  assign- 
ment to  validate  the  said  deed ;  and  all  deeds  containing  such  recital,  and  supported  by 
such  proof,  shall  be  as  effectual  to  pass  the  title  of.  the  bankrupt  of,  in,  and  to  the  lands 
therein  mentioned  and  described  to  the  purchaser,  as  f^lly,  to  all  intents  and  purposes, 
as  if  made  by  such  bankrupt  himself  immediately  before  such  order. 

{16.  And  he  it  further  enacted^  That  all  jurisdiction,  power,  and  authority,  conferred 
upon  and  vested  in  the  district  court  of  the  United  States  by  this  act,  in  cases  in  bank- 
ruptcy, are  hereby  conferred  upon  and  vested  in  the  circuit  court  of  the  United  States 
for  the  District  of  Oolumbia,  and  in  and  upon  the  supreme  or  superior  courts  of  any  of 
the  territories  of  the  United  States,  in  cases  of  bankruptcy,  where  the  bankrupt  resides 
in  the  said  IMstrict  of  Columbia,  or  in  either  of  the  said  territories. 

{17.  And  he  it  further  enacted^  That  this  act  shall  take  effect  f^om  and  after  the  first 
day  of  February  next. 

<*  A  petition  for  the  benefit  of  the  bankrupt  act,  was  filed  in  the  district  court,  on  the 
third  day  of  March,  1843,  about  noon.    The  act  of  the  third  of  March,  1843,  repealing 
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♦CHAPTER  VIII. 

BARON  AND  FBME.(l) 

I.  Of  the  Liability  of  thb  Husband, 

1.  In  respect  of  Contracts  made  by  the  Wife  Iffore  Cafter- 

ture.  p.  289. 

2.  In  respect  of  Contracts  made  hy  the  Wife  during  tV 

verture.  p,  290. 
8.  In  respect  of  the  Children  of  the   Wife  hy  a  former 
Husband,  p.  302. 
II.  In  what  Gases  a  Feme  Covert  hay  be  considered  as  a  Fsmb 

Sole.  p.  802. 
ni.  Of  Actions  by  Husband  and  Wife.  p.  807. 

1.  Where  the  Husband  and  Wife  mutt  join.  p.  307. 

2.  Where  the  Husband  must  sue  alone,  p.  809. 

8.   Where  the  Husband  and  Wife  may  join^  or  the  HuAand 
may  sue  aloncj  at  his  Election,  p.  811. 
rV.  Of  Actions  against  Husband  and  Wife.  p.  815. 


I.  Of  the  Liability  of  the  Husband. 

1.  In  retptet  of  ContracU  made  hy  the  Wife  before  Coverture,  p.  289. 

2.  In  reaped  of  ContraeU  made  by  the  Wife  during  Coverture,  p,  290. 

3.  In  reject  of  the  Children  of  the  Wife  by  a  former  Hueband,  p,  302. 

1.  In  respect  of  Contracts  made  by  the  Wife  before  Coverture. — The 
husband  is  liable  to  the  debts  of  his  wife,  contracted  by  her  before  ihe 
coyerture,(2)  and  the  husband  and  wife  may  be  sued  for  such  debts 


the  bankrupt  act,  passed  CongresSi  and  was  approved  by  the  president,  late  in  the 
evening  of  the  same  day.  It  was  held  that  the  court  had  jurisdiction  of  the  petition  at 
the  time  when  it  was  filed  and  acted  npon,  and  that  it  had  full  jurisdiction  to  entertun 
all  proceedings  thereon  to  the  close  thereof,  according  to  the  provisions  of  the  banknpt 
act;  2  Story,  5tl ;  3  M'Lean,  285.  The  contrary  doctrine  has  been  held  in  some  of  the 
district  courts ;  6  Law  Rep.  297 ;  7  Id.  25."    Note  to  former  edition. 

(1)  The  reader  is  referred  to  2  Kent's  Com.  129,  sect.  28,  for  an  admirable  view  of  the 
general  principles  which  apply  to  thi^  title. 

(2)  A  feme  sole  who  had  contracted  a  debt  in  Rhode  Island,  where  she  and  the  creditor 
resided,  was  discharged  there  under  an  insolvent  law,  and  afterwards  married,  harisg 
no  property,  a  citizen  of  Massachusetts,  and  removed  with  him  to  that  state.  The  set 
provided  diat  no  person  who  should  intermarry  with  a  woman  discharged  under  ite 
provisions,  should  be  liable  to  a  greater  amount  than  the  property  he  acquired  bj  her. 
Held,  in  an  action  against  the  husband  and  wife,  that  the  husband  was  not  liable.  Pit- 
kin y.  Thompson,  13  Pick.  64. 

As  to  the  wife's  choses  in  action,  the  husband  has  power  to  sue  for  and  recover  the 
same,  and,  when  recovered,  the  money  becomes  absolutely  his  own.  So  he  may  release 
and  discharge  the  debts,  and  change  the  securities  with  the  consent  of  the  debtor.  So 
he  may  assign  them  absolutely  for  a  valuable  consideration,  but  not  without  A  geneial 
assignment  in  bankruptcy  or  under  the  insolvent  laws,  passes  them,  subject  to  the  wife's 
right  of  survivorship.    If  he  appoints  an  agent  to  receive  the  money,  and  he  receives  it 
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during  the  eoyerinre  ;(a)  and  in  actions  for  the  recoyery  of  such  debts, 
husband  and  wife  must  be  joined.(i)(l)  But  if  these  debts  are 
not  recovered  against  the  husband  and  wife,  in  the  lifetime  '^'of  [  "^290  ] 
the  wife,  the  husband  cannot  be  charged  for  them  either  at 
law(tf)  or  in  equity  after  the  death  of  the  wife.  But  if  the  wife  sur- 
yiye  the  husband,  an  action  may  be  maintained  against  her  for  the  re- 
coyery of  these  debts  ;{d)  unless  during  the  coverture  the  husband  has 
been  discharged  under  the  Insolvent  jDebtor's  Act,  in  which  case  the 
wife  is  discharged  for  ever.(e)  A  husband  is  liable  for  necessaries  pro- 
vided for  his  wife  pending  a  suit  in  the  Ecclesiastical  Court  and  before 
alimony  decreed,  although  a  decree  afterwards  made  direct  the  alimony 
to  be  paid  from  a  date  before  the  time  when  the  necessaries  were  pro- 
vided for  the  wife.(/)(2) 

The  defendant's  wife,(^)  before  marriage,  ^ave  a  promissory  note  for 
50Z.  to  the  plaintiff,  and  afterwards  married  the  defendant,  who  had 
with  her  personal  estate  to  the  amount  of  700Z.,  part  whereof  consisted 
of  choses  in  action.  The  plaintiff  did  not  during  coverture  recover 
judgment  upon  the  note  against  the  husband  and  wife.  The  wife  died 
about  a  year  after  the  marriage.  The  defendant  on  her  death  took  out 
letters  of  administration.  Some  of  the  choses  in  action  had  been  re* 
ceived  by  the  defendant  as  husband  in  the  life-time  of  the  wife,  the  rest  he 
took  as  her  administrator.  The  plaintiff,  finding  that  the  choses  in  action 
were  not  sufficient  to  satisfy  his  demand,  filed  a  bill  against  the  defend- 
ant, praying  that  the  defendant  should  be  made  liable  to  answer  his  the 
plaintiff's  demand,  for  so  much  as  he  had  received  out  of  the  clear  per- 
sonal estate  of  the  wife  upon  his  marriage :  Lord  Talbotj  Ch.,  said, 
that  as  on  the  one  hand  the  husband  was  by  law  liable,  during  the 

(a)  F.  N.  B.  120,  P.  (6)  7  T.  R.  348. 

(e)  ¥.  N.  B.  121,  C;  1  BoU.  Abr.  351,  (G.)  pi.  2. 

(a)  Woodman  y.  Chapman,  1  Gampb.  189,  Lord  EUenboroughj  C.  J. 

(e)  Loekwood  t.  SaUtr,  6  B.  &  Ad.  303. 

(/)  Keegan  y.  SmUh,  5  B.  ft  0. 376. 

(g)  Heard  y.  Stanford,  i  P.  Wms.  409 ;  Ca.Temp.  Talb.  173,  S.  G. 

or  if  he  recoyers  a  judgment  in  his  own  name,  it  becomes  absolatelj  his.  The  rule  is 
the  same  in  regard  to  a  legacy  or  distributiye  share  accruing  to  the  wife  during  coyerture. 
If  he  dies  before  he  recovers  the  monej  or  alters  the  securities,  the  wife  will  be  entitled 
to  the  debts  in  her  own  right,  without  administering  on  his  estate,  or  holding  the  same 
as  assets  for  the  payment  of  his  debts,  if  she  dies  before  he  has  reduced  the  chose  in 
possession  it  does  not  strictly  survive  to  him ;  but  he  is  entitled  to  recover  the  same  to 
his  own  use  as  her  administrator,  subject  only  to  the  payment  of  her  debts  dum  tola. 
And  if  he  dies  after  surviving  her,  his  representatives,  and  not  her  next  of  kin,  are  en- 
titled to  the  administration.  See  Schuyler  v.  HoyU,  5  Johns.  Gh.  196 ;  Haviland  v.  Bloom, 
6  Id.  178 ;  Whitaker  v.  Whitaker,  6  Johns.  Rep.  112 ;  Hoakina  v.  Miller,  2  Dev.  K.  G.  Rep. 
360 ;  Kenny  v.  UdaU,  5  Johns.  Gh.  464 ;  Siier^a  case,  4  Rawle,  468 ;  Hariman  v.  Dowdell, 
1  Id.  279;  Winiereaet  v.  Smith,  4  Id.  182;  Southwork  v.  Packard,  7  Mass.  95;  Forrest  v. 
Warrington,  2  Dessaus.  262 :  Griewold  v.  Penniman,  2  Gonn.  564 ;  Cornwall  v.  ffogtf  7 
Id.  420 ;  Winelov  v.  Crocker,  17  Maine,  29. 

(1)  An  action  does  not  lie  against  husband  alone  without  express  assumption  for 
services  rendered  or  money  lent  to  wife  dum  sola,  nor  can  her  guardian  eue  both  In  such 
case  at  law.    His  remedy  is  in  the  Orphans'  Gourt     Case  v.  Wunder,  5  Watts,  97. 

(2)  S.  P.  Cunningham  v.  Irwin,  7  S.  ft  R.  287.  A  wife  has  a  right  to  maintenance, 
and  if  during  her  petition  for  divorce  and  alimony,  the  husband  conveys  his  land  to 
a  grantee  mala  fide  to  defraud  her,  the  conveyance  is  void,  flanker  v.  Brawny  2  Blackf. 
295. 
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coverture,  to  all  the  debts  contracted  by  his  wife,  dum  $olaj  whatever 
their  amount  might  be,(A)  although  she  did  not  brin^  him  a  portion  of 
one  shilling ;  so,  on  the  other  hand,  it  was  certain,  that  if  such  debts 
were  not  recovered  during  the  coverture,  the  husband,  as  such,  was  not 
chargeable,  let  the  fortune  he  received  with  his  wife  be  ever  so  great.(lj 
He  added,  that  the  wife's  choses  in  action  were  assets,  and  thereupon 
decreed  an  account  of  what  the  husband  had  received  since  his  wife's 
death  as  her  administrator,  and  that  he  should  be  liable  for  bo  mneh 
only;  but  as  to  any  further  demand  against  him,  dismissed  die 
bill.(2) 

2.  In  respect  to  Cantraet$  made  hy  Wife  during  Ooverture.^Sj 
All  the  personal  estate  of  which  the  wife  is  possessed  in  her  own  right, 
is  by  the  marriage  vested  absolutely  in  the  husband.(tX4) 
[  *291  ]  *The  marriage  is  an  absolute  gift  of  all  chattels  perscmal  in 
possession  in  her  own  right,  whether  the  husband  surriye  the 
wife  or  not ;  but  if  they  be  in  action,  as  debts  by  obligation,  contract, 
or  otherwise,  the  husband  shall  not  have  them  unless  he  and  his  wife 
recover  them.  And  of  personal  goods,  en  autre  droit  as  ezecntrixor 
administratrix,  &c.,  tho  marriaffe  is  no  gift  of  them  to  the  husband 
although  he  survive  his  wife.(i)(6)    Notwithstanding  the  law  thus  di- 

[h)  F.  N.  B.  120,  F. 

t)  1  Inst.  851,  b.,  recognized  in  Cheeehi  v.  Powell^  6  B.  ft  C.  253. 
[k)  1  Inst.  351,  b.,  cit«d  per  Tmierdm,  G.  J.,  delivering  Judgment  in  Riehar4t  t. 
Bieharthf  2  B.  ft  Ad.  453. 

^1)  See  Buekner  y.  Smiih,  4  Dessaus.  371. 

(2)  If  the  wife  give  a  bond  before  covertare,  and,  after  her  death,  the  husband  pronuie 
to  paj  it,  he  is  liable  on  the  express  assumpsit.    Beach  y.  Z«a,  2  Dallas's  Rep.  257. 

The  husband  is  liable  for  the  debts  of  his  wife,  whether  arising  from  contnct  or 
misfeasance,  or  by  a  devastayit  But  his  estate  is  liable  for  a  devastavit  committed  by 
her  before  the  marriage  only  so  fitf  as  the  property  he  received  by  her  wiU  be  an  indon* 
nification ;  and  for  devastaWt  after  nuirriage  only  so  fiur  as  he  actually  received  mooej. 
After  that  the  separate  property  of  the  wife  becomes  liable.  Knox  v.  Fieketj  4Dess.93; 
Mom  V.  ffmderwn,  4  Dess.  459.  The  husband  is  not  liable  for  the  debts  of  the  wife, 
contracted  dum  «oto,  unless  judgment  be  obtained  against  him  during  covertnre,  eno 
though  he  receives  a  sufficient  estate  with  her,  and  has  a  life  estate  in  her  property  set- 
tled on  him.    Buckn&r  v.  Smyth j  lb.  391. 

(3)  If  husband  and  wife  live  together,  any  business  in  which  she  is  engaged  is  pre- 
sumed to  be  with  his  consent  and  approbation,  and  unless  the  oontraiy  be  shown,  he  is 
liable  on  her  contracts  and  civilly  for  such  torts  as  she  may  commit  in  the  cooise  of 
such  business.  If  she  buy  goods  without  his  knowledge,  and  after  he  learns  tfast  alte 
has  purchased  them  he  permits  her  to  retain  possession,  he  is  liable.  In  such  cbw  pos- 
session of  the  wife  is  the  possession  of  the  husband.  And  if,  when  applied  to  fbrptj- 
ment,  he  disclaims  the  purchase,  the  seller  may  disaffirm  the  contract  and  retake  the 
goods  or  bring  trover  or  replevin.  MeKmley  v.  MtQrtgvr^  3  Whart.  369.  Bot  he  is  not 
liable  for  services  rendered  on  account  of  his  wife's  separate  estate  where  the  credit  is 
given  to  her.    Stammy  v.  Maeomhy  2  Wend.  454. 

(4)  The  wearing  apparel  of  a  married  woman,  bought  by  her  oat  of  an  income  set- 
tled in  the  hands  ctf  trustees  to  her  sole  and  separate  use,  belongs  to  her  husbsnd  ^ 
not  to  the  trustees,  and  is  liable  to  be  taken  in  execution  for  his  debts.  Cotm  v.  Bfv^ 
7  M.  ft  W.  183,  cited  by  Tindal,  G.  J.,  in  Tugman  v.  HoplaiM,  4  M.  ft  Or.  401,  5  Scotfs 
N.  B.,  464.  In  Newlandt  v.  PaynUTy  4  M.  ft  Or.  408,  Lord  Cottenham,  C,  held  that  per- 
sonal chattels  bequeathed  to  a  single  woman  for  her  separate  use,  but  without  the  inter- 
vention of  any  trustee,  could  not  be  seized  in  execution  by  a  judgment  creditor  of  ia 
after  taken  husband ;  for  a  person  marrying  a  woman  with  property  so  circumstanced, 
is  considered  as  adopting  the  property  in  the  state  in  which  he  finds  it,  and  boond  bj 
equity  not  to  disturb  it.    Brightly's  Eq.  Jur.  {  465,  472. 

(5)  Eenderion  v.  Stingtr^  2  Dana's  Rep.  292.    In  all  cases  where  the  cause  of  Mtioi 
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vests  the  wife  of  all  her  personal  property,  she  cannot  bind  her  hus- 
band by  any  contracts,  even  for  necessaries  suitable  to  her  degree  and 
estate,  without  the  assent  of  her  husband,  either  express  or  implied. 
**  A  feme  covert  generally  cannot  bind  or  charge  her  husband  by  any 
contract  made  by  her  without  the  authority  or  assent  of  her  husbana, 
precedent  or  subsequent,  express  or  impliea."(l)     Mr.  J.  Hyde'%  argu- 

bj  law  snnriyes  to  the  wife,  the  husband  and  wife  must  join,  and  he  cannot  sue  alone. 
Clapp  ▼.  SUjughUntj  10  Pick.  470.  A  hosband  cannot  maintain  a  suit  in  his  own  name 
alone^  to  recover  a  demand  which  accrued  to  his  wife  before  marriage,  under  a  contract 
made  with  her.    MorMt  v.  Earl^  13  Wend.  271. 

(1)  A  wife  may  act  as  agent  for  her  husband,  and  the  authority  may  l)e  shown  by 
subsequent  acknowledgment  or  ratification.  Hopkina  v.  MoUineux,  4  Wend.  465.  A 
sale  of  penonal  property  by  the  wife  to  discharge  debts  due  from  her  absconding  hus- 
band, and  by  his  authority,  vests  a  good  title  in  the  purchaser,  and  collusion  will  not  be 
presumed.  Shoemaker  v.  Runkhj  6  Watts,  107.  So,  in  the  absence  of  her  husband,  she 
may  hire  out  personal  property  of  his,  she  being  considered  as  having  a  general  authority 
to  exercise  a  usual  and  ordinary  control  over  it,  unless  it  be  expressly  shown  he  had 
another  agent.  Church  v.  Sanders^  10  Wend.  79.  So  if  authorised  to  deposit  his  money 
in  bank -for  safe  keeping,  she  do  it  in  her  own  name,  and  receive  a  bank  book,  and  after- 
wards withdraw  the  money,  the  bank  is  not  liable  to  the  husband,  without  notice  of  the 
coverture.  Dacy  v.  The  Chemical  Bank,  2  Hall,  560.  But  she  cannot  make  a  valid  lease 
of  her  husband's  land.  Tullie  v.  WU^f  6  Ohio,  297.  Nor  of  her  own,  though  she  join 
with  her  husband,  unless  it  be  acknowledged  as  the  statute  requires.  Worthmgion  v. 
Young,  6  Ohio,  335.  And  though  she  join  in  the  deed  according  to  the  statute,  she  is 
not  bound  by  the  covenants.  Aldridge  v.  Burlineon,  3  Blackf.  201.  And  the  bond  of  a 
married  woman,  though  she  join  with  her  husband,  is  aheolulely  void,  and  so  is  a  judgment 
entered  on  or  accompanying  a  warrant  of  attorney  as  respects  her  and  her  estate.  Dor^ 
ranee  v.  Scott,  3  Whart.  309.  But  it  seems  she  may  join  in  a  submission  to  arbitration 
about  her  own  lands.     We»t<m  v.  Stewart,  2  Fairf.  326. 

The  acts  of  the  wife  are  binding  upon  the  husband,  so  far  as  she  acts  as  his  agent ;  and 
any  evidence,  tending  to  prove  such  agency,  is  admissible.  Grat/  v.  Otie^  II  Verm.  628. 
The  wife  is  not  prima  facie  the  agent  of  the  husband  for  the  purpose  of  lending  bis  pro- 
perty; and  permission  from  her  alone  to  take  it  will  be  no  defence  to  an  action  of 
trover  brought  by  the  husband  for  it,  where  there  are  no  circumstances  tending  to  show 
the  husband's  assent.  Oreen  v.  Sperry,  16  Id.  390.  A  wife,  as  such,  has  no  original  or 
inherent  power  to  make  any  contract  which  is  obligatory  on  her  husband.  Hence,  it  is 
incumbent  on  a  party,  whose  claim  against  the  husband  is  derived  from  such  contract, 
to  show  that  she  had  authority  from  him  to  make  it,  or  that  he  subsequently  assented 
to  it.  Bei^aminy,  Benfamin,  16  Oonn.  847.  And  she  may  be  agent  for  her  husband, 
though  they  keep  separate  stores,  and  bind  him  by  notes  signed  in  her  own  name, 
Abbott  V.  M^Kinley,  2  Miles,  220.  And  such  appointment  may  be  inferred  from  his  acts 
and  conduct  respecting  her.  Where  the  agency  is  to  be  inferred  from  his  conduct,  that 
conduct  furnishes  the  only  evidence  of  its  extent,  as  well  as  of  its  existence ;  and  in 
solving  aU  questions  on  this  subject  between  the  principal  and  third  persons,  the  general 
rule  is,  that  the  extent  of  the  agent's  authority  is  to  be  measured  by  the  extent  of  his 
usual  employment.  Cox  v.  Hoffman,  4  Dev.  k  Batt.  180.  And  money  paid  to  a  wife  is 
paid  to  the  husband,  whether  he  ever  receive  it  or  not.  And  if  a  wife  receive  such 
money  in  the  lifetime  of  her  husband,  but  does  not  pay  it  over  to  him,  it  cannot  be 
recovered  of  her  by  his  administrator  in  an  action  for  money  had  and  received.  White 
v.  WhiU,  2  How.  Miss.  931. 

"The  actual  agency  which  cohabitation  implies,  will  be  implied  as  well  in  case  of  one 
who  is  apparently  the  wife  of  the  man,  as  in  case  of  his  legal  wife. 

It  is  extinguished  by  notice :  and  if  a  general  agency  has  been  vested  in  the  woman  by 
reason  of  a  course  of  dealing  on  credit  with  his  assent,  this  authority  may  continue  after 
separation  until  notice  be  g^ven  to  the  tradesman.     Coney  v.  Patton,  2  Ashmead,  140. 

If  exercised  by  a  wife,  its  validity  is  not  affected  by  the  guilt  of  her  conduct,  and  it  is 
not  terminated  by  her  adultery. 

It  authorizes  the  woman  to  bind  the  man,  according  to  the  state  and  style  of  life  held 
out  by  him  to  the  world,  and  not  merely  according  to  his  renl  condition. 

On  the  other  hand,  the  liability  of  the  hosband,  in  law,  or  by  virtue  of  the  marital 
relation,  is  marked  by  these  differenc<eB : 

It  ceases,  or  does  not  arise,  where  the  husband,  though  they  are  eeparated,  payi  her 
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xnent  in  Manby  r.  Seott^  1  Mod.  125.(1)  Hnsband  and  wife,  devisees 
of  a  copyhold,  take  bj  entireties,  and  the  husband  cannot  dispose  of  it 
in  his  wife's  life  without  her  consent ;(Q  and  though  the  estate  be  only 
a  mortgage,  yet,  if  it  appears  that  the  devisor  considered  it  as  irredeem- 
able, it  shall  not  vest  in  the  husband  as  a  chattel  intereet.(Q 

During  Cohabitation  the  law  will,  from  that  circumstance,  presume 
the  assent  of  the  husband  to  all  contracts  made  by  the  wife  for  neces- 
saries suitable  to  his  degree  and  estate,  and  the  misconduct,  or  even 
the  adultery  of  the  wife,  during  that  period,  will  not  destroy  this  pre- 
sumption. The  same  law  is,  where  the  husband  deserts  his  wife, 
or  turns  her  away  without  any  reasonable  ground,(2)  or  com- 
[  *292  ]  pels  *her,  by  ill  usage  or  severity,(wi)  to  leave  him ;  in  sU 

(/)  Doe  d,  Freettone  r.  Parratt,  L.  P.  B.  4,  Dampier,  MSS.  L.  I.  L.;  5  T.  R.  652,  5.  C 
(m)  Per  Lord  Kenyon^  C.  J.,  in  Hodget  t.  Hodge*,  1  Esp.  K.  P.  C.  441. 

an  adequate  allowance,  or  soppUes  her  himself,  thoogh  the  tradesman  has  no  notice  of 
the  allowance.  Kimball  ▼.  Keye*,  11  Wend.  33;  MoU  t.  Camstock,  8  Id.  544;  Baker  t. 
Barney^  8  Johns.  72 ;  Coney  r,  Patfon,  2  Ash.  140. 

Where  the  husband  does  not  supply  her  himself,  he  cannot,  by  giring  notice  ar  for^ 
bidding  tradesmen  to  supply  her,  if  she  he  not  in  fault,  prevent  their  making  him  liable; 
see  Rotch  r,  MiUs,  2  Conn.  638 ;  Emmery  T.  Neighlor,  2  Halst.  142  ;  BiUing  Y.POekm'i 
Ifauter,  7  B.  Monr.  458  ;  and  his  liabUtty  exists,  though  the  marriage  were  secret,  siui 
unknown  to  those  who  supplied  the  wife.  Cfunnmyham  ▼.  Irvmj  7  Sei^.  k  Bawle,  247. 
9  It  is  terminated  by  the  fault  of  the  wife ;  vie.,  by  adultexy,  though  it  were  onksowa 
to  the  tradesman.  Hunter  y.  Boucher ,  3  Pick.  289.  Or  by  her  leaving  his  house  withott 
cause,  though  not  adnlterously.  dtCutchen  t.  ATOaHayf  11  Johns.  281 ;  £vana  t.  Fkka^ 
n  al.y  5  Oilman,  669 ;  Williame  t.  Prinee,  3  Strobh.  490 ;  Walker  T.  5tinpsofi,  7  Watts  k  Sag, 
83,  88 ;  see  also  BilUny  r.  Pileker  ^  Baueer,  7  Monr.  468.  But  this  latter  fiuilt  is  pnzged 
by  au  offer  to  return ;  such  an  offer  reTiyes  the  husband's  liability.  Beed  ^  GiUA  t. 
jltGahttyj  12  Johns.  293 ;  Cunningham  t.  Irwin,  6  Serg.  k  Rawle,  247 ;  see  fffmrtf^  v. 
'  FiekHn,  3  B.  Monr.  166.  The  husband,  by  recelTing  her  back,  does  not  become  liable 
for  necessaries  supplied  her  during  her  unlawful  absence.  WdUame  ▼.  iVm«e,  3  Stiobk. 
490. 

This  distinction  between  an  actual  agency,  to  be  implied  in  point  of  fact  during  cohabi- 
tation, and  an  agency  or  assent,  implied  by  law  under  certain  circumstances  duiiag 
reparation,  or  legal  liability  without  reference  to  the  husband's  assent,  is  clearly  rtcog- 
nized  in  the  able  opinion  of  King,  President,  in  Cany  y.  Patton,  2  Ashmead,  140.  Be 
decides  that  on  an  amicable  separation,  and  a  sufficient  sum  being  allowed  the  wife  and 
paid  to  her,  the  husband  was  not  liable  to  tradesmen  for  articles  furnished  to  her,  tfaoogfti 
they  had  no  notice,  the  reason  on  which  the  legal  implication  of  assent  is  founded,  m.. 
the  moral  obligation  of  the  husband  to  f^imish  necessaries  for  his  wife,  here  fails.  By 
bis  agreement  and  his  faithful  execution,  for  the  one  without  the  other  wiU  not  ayail,lie 
jierforms  the  moral  duty ;  and  the  presumption  of  law  ceases  with  the  reason  which  gare 
rise  to  it.  The  principles  applicable  to  the  whole  subject  are  also  stated  clearly  is 
Fredd  y.  Evet,  4  Harring.  386."   2d  Smith's  Lead.  Gas.  380, 4th  Am.  ed.,  note  by  Wallace. 

(1)  The  case  of  Manby  y.  Seott,  is  better  reported  in  2  Smith's  Lead.  Gas.  249,  in  Mr. 
Pbillimore's  translation  than  elsewhere,  to  which  the  reader  is  referred.  See  also  WeUur 
y.  AtOinnit,  6  Binn.  236. 

(2)  *'  If  the  husband  turns  his  wife  out  of  doors,  though  he  adyertises  her,  and  cantioas 
all  persons  not  to  trust  her,  or  if  he  even  gave  particular  notice  to  individuaU  noi  to  gweier 
credit,  Still  he  would  be  liable  for  necessaries  fVimished  to  her ;  for  the  law  has  said,  that 
where  a  man  turns  his  wife  out  of  doors,  he  sends  with  her  credit  for  her  reasoaabk 
expenses."  Per  Lord  Kenyon,  G.  J.,  in  Harrie  y.  Morris,  4  Esp.  N.  P.  G.  42.  See  also 
Jioulton  y.  Prentice,  post,  298,  where  the  court  said  the  husband  appears  to  be  a  wrong- 
doer, and  therefore  has  not  a  right  to  prohibit  any  person.  Thinet  y.  Wiiiit,  13  Tens. 
202.  The  husband  has  a  right  to  supply  his  family  in  such  reasonable  measore  as  he 
may  think  proper,  as  by  designating  persons  to  furnish  necessaries  and  it  be  shown  that 
a  notice  was  published  forbidding  credit,  and  that  the  newspaper  in  which  such  a  notice 
appeared  was  taken  by  such  indiyidual,  an  action  cannot  be  maintained  bj  him.  Km- 
ball  y.  Keyee,  11  Wend.  33. 
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whieh  cases  he  gives  the  wife  a  general  credit.(l)  This  principle 
which  tends  to  procure  credit  to  the  wife  for  necessaries  suitable 
to  the  degree  and  estate  of  her  husband,  is  anxiously  adopted  by  the 
law  on  every  possible  occasion  ;  and  although  in  conformity  with  the 
ancient  rule  respecting  dower,  it  has  been  decided,  that  where  the  wife 
elopes  with  an  adulterer,  the  husband's  assent  to  her  contracts  during 
the  term  of  elopement  cannot  be  implied;  yet  by  analogy  to  the  same 

(1)  If  husband  and  wife  separate  bj  consent,  and  the  husband  allows  her  no  seitarate 
maintenance,  he  is  liable  for  necessaries  furnished  her,  suitable  to  his  condition  in  life. 
Lockwood  y.  Tkomasj  12  Johns.  Rep  248.  In  this  case  a  |rround  of  defence  was,  that 
the  wife  had  separate  property  of  her  own.  Qtuere^  if  the  property  had  been  sufficient 
for  her  support,  would  it  hare  been  a  good  defence  ? 

Where  a  husband  deserted  his  wife  and  children,  and  left  her  keeping  a  boarding- 
house,  without  furnishing  the  means  for  her  support,  it  was  held  that  he  was  liable  for 
her  contracts  made  in  the  course  of  such  business,  including  the  rent  of  such  house. 
Roteh  V.  Jfiie9,  2  Conn.  Rep.  638.  The  husband  is  liable  for  necessaries  famished  to  his 
wife,  suitable  to  her  condition,  though  she  be  living  apart  by  agreement,  if  she  haye 
offered  to  return  and  he  refuses  to  receive  her,  and  has  Airnished  no  support  to  her. 
Cunningham  y.  Irwin,  7  S.  ft  R.  247.  He  is  not  excused  though  she  has  filed  a  libel 
against  him  for  divorce.  lb.  The  husband  is  bound  in  such  a  case  to  support  his  wife 
entirely,  or  pay  those  who  do.  lb.  Even  where  a  husband  and  wife  separate  without 
any  provision  being  made  for  her  maintenance,  the  husband  is  liable  for  necessaries 
fiimished  her,  suitable  to  his  condition  in  life.  Lockwood  y.  Tkomat,  12  Johns.  248. 
If,  however,  husband  and  wife  part  by  consent,  and  the  husband  secures  to  her  a  sepa- 
rate maintenance,  suitable  to  his  condition  in  life,  and  pays  it  according  to  agreement, 
he  is  not  liable  for  articles  furnished  to  his  wife,  not  even  for  necessaries ;  and  the  general  ■ 
reputation  of  the  separation  will  be  sufficient.  Baker  t.  Barney,  8  Johns.  72  ;  Fmner  v. 
Lewia,  10  Id.  38. 

If  a  husband,  living  in  a  state  of  separation  from  his  wife,  suffers  his  children  to  reside 
with  the  mother,  he  is  liable  for  necessaries  furnished  them,  and  she  is  considered  as  his 
agent  to  contract  for  this  purpose.  Bumney  v.  Keyes,  7  N.  Hampi.  571.  Where  a  wife, 
living  separate  firom  her  husband,  had  become  poor  and  unable  to  maintain  herself,  and 
was  assisted  by  a  town,  it  was  held,  that  an  action  would  lie  at  common  law  in  behalf 
of  the  town,  to  recover  of  the  husband  the  amount  of  the  expenditures  incurred  on  her 
account.    lb. 

The  husband  is  liable  for  necessaries  furnished  the  wife  on  his  credit  while  they  live 
apart  as  well  as  when  they  cohabit,  especially  if  they  live  apart  by  his  consent.  Froti  v. 
WUiigy  13  Verm.  202.  The  question  as  to  the  necessities  of  the  wife,  from  which  the 
assent  and  consequent  liability  of  the  husband  may  be  inferred,  is  a  matter  of  relative 
fact  depending  upon  the  situation  of  the  parties  as  connected  with  their  treatment  of 
each  other.  Shelton  v.  Hoadly,  15  Conn.  535.  Thus  it  has  been  held,  that  where  a 
husband  has  caused  a  separation  from  his  wife,  in  order  to  hold  him  liable  for  neces- 
saries supplied  to  her,  it  must  be  shown  that  he  turned  her  away  without  cause.  Walker 
Y.  Simpwn,  7  Watts  k  Serg.  83. 

The  husband  is  bound  for  the  contracts  of  his  wife,  during  cohabitation,  for  necessaries 
suitable  to  his  degree  and  station  in  life,  without  proof  of  assent  on  his  part  that  she 
should  make  such  purchase.  Hughe*  v.  Chadwiek,  6  Ala.  651.  If  the  wife  abandon  her 
husband  without  just  cause,  the  husband  cannot  be  made  liable  for  necessaries  furnished 
her  by  a  third  person.  Brown  v.  Patton,  3  Humph.  135.  Where  a  wife  is  driven  from 
the  home  of  her  husband,  and  afterwards  becomes  chargeable  as  a  pauper,  the  husband 
is  liable  for  her  support  to  the  town  or  county  making  the  advances.  Howard  v.  Whet- 
Mtone  Townsk^,  10  Ohio,  365. 

But  where  a  husband  turns  away  his  wife  for  the  cause  of  her  adultery,  he  is  not  liable 
on  her  contracts  made  with  persons  having  notice  that  he  has  discarded  her.  Hunter 
Y.  Boucher,  3  Pick.  289.  Whether  the  want  of  such  notice  or  a  divorce  refused  on  the 
ground  of  like  criminality  on  the  part  of  the  husband  would  make  any  difference, 
queere.  lb.  If  a  wife  elopes  from  her  husband,  though  not  with  an  adulterer,  the  hus- 
band is  not  liable  for  any  of  her  contracts,  though  the  person  who  gave  her  credit  for 
necessaries  had  no  notice  of  the  elopment.  M^Cutchen  v.  WOahay,  II  Johns^  281.  But 
if  she  offers  to  return  and  the  husband  refuses  to  receive  her,  his  liability  upon  her  con- 
tract for  necessaries  is  revived  from  that  time,  notwithstanding  a  general  notice  not  to 
trust  her.     lb. 
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rQle,(n)  as  soon  as  lie  receivee  her  again,  the  preenmption  of  law  re- 
viyes,  and  attaches  upon  the  contracts  made  by  her  after  the  reconeili- 
ation.(l)  Bat,  Ist,  as  cohabitation  is  evidence  only  of  the  hmbaiid's 
a8sent,(o^  in  a  special  verdict,  the  assent  onght  to  be  found ;  and  2d]y, 
as  cohabitation  is  presumptive  evidence  only  of  such  assent,  it  naay  be 
rebatted  by  contrary  eviaenoe.  In  like  manner,^ /?)  evidence  that  the 
articles  purchased  were  consumed  in  the  family  of  the  husband,  is  only 
presumptive  and  not  conclusive  evidence  of  the  husband's  assent. 

Having  thus  laid  down  the  general  positions  respecting  contracts 
made  by  the  wife,  I  shall  proceed  to  establish  them  by  authorities,  pre- 
mising, that  the  relation  of  husband  and  wife  is,  in  respect  of  the 
wife's  contracts  binding  the  husband,  analogous  to  the  relation  of  master 
and  servant.  Indeed,  in  contemplation  of  law,  the  wife  is  the  servant 
of  the  husband.  In  F.  N.  B.  120  G.  it  is  thus  laid  down :  A  man 
shall  be  charged  in  debt  for  the  contract  of  his  bailiff  or  servant,  where 
he  giveth  authority  unto  his  bailiff  or  servant  to  buy  and  sell  for  him ; 
and  so  for  the  contract  of  the  wife^  if  he  give  such  authority  to  his  wifsj 
otherwise  not.{2)  From  this  passage  it  appears,  that  the  husband  is 
not  liable  to  his  wife's  contracts,  unless  he  has  given  authority  or 
:issent ;  it  is  incumbent,  therefore,  on  a  creditor  who  brings  an  action 
against  a  husband  upon  a  contract  made  by  his  wife,  to  show  that  the 
husband  has  given  such  assent,  or  to  lay  before  a  jury  such  cireum- 
Htances  as  will  enable  them  to  presume  that  such  an  assent  has  been 
given  ;(q)  and,  in  the  latter  case,  if  such  presumption  is  not  rebutted 
by  contrary  evidence,  the  jury  may  find  against  the  husband,  but  not 
otherwise :  for  the  wife  has  not  any  power  originally  to  charge  the 
hu8band,(r)  but  is  absolutely  under  his  power  and  government,  and 
must  be  content  with  what  the  husband  provides ;  and  if  be  does 
not  provide  necessaries  for  her,  her  only  remedy  is  in  the  spiritual  court. 
A  person  who  contracts  with  the  ordinary  agent,  contracts  with  one 
capable  of  contracting  in  his  own  name ;  but  he  who  contracts  with  a 

married  woman,  knows  that  she  is  in  general  incapable  of 
[  ^^293  ]  making  any  contract  *by  which  she  is  personally  bound.(») 

In  an  action  on  the  case  for  goods  sold  and  delivered,(^)  the 
evidence  to  charge  the  defendant  was,  that  the  defendant's  wife  bought 
the  goods  to  make  her  clothes,  and  that  they  cohabited.  On  the  other 
side  it  was  proved,  that  she  was  not  in  any  want  of  clothes  when  she 
purchased  these ;  and  that  the  defendant,  the  last  time  he  paid  the 
plaintiff,  warned  the  plaintiff's  servant  not  to  trust  her  any  more,  and 
to  give  his  master  notice  of  it.      ITolt^  C.  J.,  said,  that  during  cohabi- 

(n)  Per  Lord  JCenyon,  C.  J.,  4  Bsp.  N.  P.  C.  42. 
(o)  Manby  y.  Scott,  1  Bac.  Abr.  296. 
[p)  I  Sid.  121,  1^,  S,  O, 
(9)  1  Sid.  127. 

(r)  Per  Ilolt^  C.  J.,  in  JSthertnfftonr.  Parrot,  Lord  Raym.  1006. 
(«)  Per  Alder9on,B.,  delivering  judgrment  of  court  in  Smoui  t.  Dhery^  10  K.  k  W.  11. 
U)  EtheringtonY.  Parrot,  Salk.  118,  and  Raym.  1006.    This  case  was  agreed,  per  Car. 
to  be  good  law  in  Boulton  v.  Prentice,  M.  T.  18  Geo.  II.,  Ford's  MSS. />©*«,  p.  298. 


(1)  Seentpra,  292,  note  1. 

(2)  See  wpra,  291,  note  1. 
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tation  the  husband  shall  answer  all  contracts  of  the  wife  for  neces- 
saries, for  his  assent  shall  be  presumed  to  all  such  contracts  upon  the 
account  of  cohabiting,  unless  the  contrary  appear.  But  if  the  contrary 
appear,  as  by  warning  in  this  case,  there  is  not  any  room  for  such  pre- 
sumption ;  and  he  held,  that  the  notice  to  the  servant  usually  employed 
by  the  plaintiff  in  his  trade  was  sufficient  notice  to  the  master.  When 
the  wife  is  not  living  with  her  husband,  there  is  no  pre8umption(t^)  that 
she  has  authority  to  bind  him  even  for  necessaries  suitable  to  her  de- 
gree in  life ;  it  is  for  the  plaintiff  to  show  that,  under  the  circumstances 
of  the  separation,  or  from  the  conduct  of  the  husband,  she  had  such 
authority. 

Where  a  husband,  not  separated  from  his  wife,  makes  an  allowance 
for  the  supply  of  herself  and  family  with  necessaries  during  his  tempo- 
rary absence,  and  a  tradesman  with  notice  of  this,  supplies  her  with 
goods,(2;)  the  husband  is  not  liable  for  the  debt.(l)  If  the  wife  elope 
from  her  husband,  and  live  in  adultery,  the  husband  cannot  be  charged 
by  her  contracts.  In  an  action  for  meat,  &c.,  provided  for  defendant's 
wife,(y)  the  defendant  proved,  that  she  went  away  from  him  with  an 
adulterer :  Raymandy  G.  J.,  held,  that  the  husband  should  not  be 
charged,  though  the  plaintiff  had  not  any  notice :  and  he  said,  JEToZt, 
G.  J.,  always  ruled  it  so.  And  although  the  husband  has  been  the  ag- 
gressor, by  living  in  adultery  with  another  woman,  and  although  he 
turned  his  wife  out  of  doors  at  the  time  when  there  was  not  any 
imputation  on  her  conduct,  yet  if  she  afterwards  commit  adultery, 
the  husband  is  not  bound  to  receive  or  support  her  after  that  time,  nor 
is  he  liable  for  necessaries,  which  may  have  been  provided  for  her  after 
that  time.(2!)  So  where  the  husband  turns  his  wife  out  of  doors,  on 
account  of  her  having  committed  adultery  under  his  roof,(a)  he  is  not 
liable  for  necessaries  furnished  to  her  after  the  ezpT]lsion.(2)  So 
if  a  woman  elopes  from  her  husband,  though  she  does  not 
go  away  with  an  *adulterer,  or  in  an  adulterous  manner,  [*294] 
the  tradesman  trusts  her  at  his  peril,  and  the  husband  is 

(»)  Per  Abbott^  G.  J.,  in  Mamvainng  r.  Le$Ue,  M.  k  Mftlk.  K.  P.  G.  18.  See  aUo 
CUford  y.  Latariy  lb.  101. 

(z\  ffolt  y.  Brien,  4  B.  it  A.  252. 

(yl  Morris  y.  Martin^  Str.  64Y.    See  also  Mainwairing  r,  Sandt^  Str.  706,  S.  P. 

(2)  Gomer  y.  Hancock,  6  T.  R.  603. 

(a)  Ham  y.  Toovey^  Middlesex  Sittings,  June  24,  47  Qeo.  III.  G.  B.  Sp.  J.,  Sir  James 
Mansfield,  G.  J.,  MSS. 

il)  See  2  Smith's  Lead.  Gas.  286,  and  cases  there  cited. 
2)  S.  P.  Hunter  y.  Boucher ^  3  Pick.  289.  Whether  the  rnle  would  be  the  same  if  the 
hnsband  had  been  reftised  a  diyorce  on  the  ground  of  recrimination  was  not  deter- 
mined. If  a  hnsband  and  wife  part  bj  -consent,  and  the  husband  secures  to  her  a 
separate  maintenance  suitable  to  his  condition  in  life,  and  pays  it  according  to  agree- 
ment, he  is  not  liable  for  articles  furnished  to  his  wife ;  not  even  for  necessaries.  And 
the  general  reputation  of  the  separation  will  be  sufficient.  But  where  the  agreement  on 
the  part  of  the  husband  to  pay  a  certain  sum  to  his  wife,  or  a  separate  maintenance, 
was  not  reduced  to  writing,  and  no  eyidence  of  any  payment  haying  been  made  by  him 
to  her,  he  was  held  liable  for  goods  furnished  to  his  wife,  during  the  separation.  Baker 
y.  Barney,  8  Johns.  72.  Where  a  sufficient  amount  is  not  provided  to  supply  the  wife 
with  necessaries,  the  husband  is  liable  for  necessaries  suitable  to  his  rank  and  circum- 
stances.   Loekwood  y.  Thomas,  12  Johns.  248.    See  note  1,  supra,  292. 
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not  boiiQd.(ft)  A  person  cannot  recover  against  a  husband  for  tVe 
price  of  goods  furnished  to  his  wife,  when  she  is  living  separate 
from  her  husband  against  his  wish  and  contrary  to  his  intreaties, 
and  when  he  was  willing  to  have  received  and  provided  for  her  in 
his  own  house,  (c)  If  the  wife,  with  the  consent  of  her  husband,  lives 
apart  from  him,  and  has  a  separate  maintenance,  and  contracts  debts 
for  necessaries  during  the  separation,  the  law  will  presume  that  she  is 
trusted  on  her  own  credit,  although  the  tradesman  had  not  any  notice 
of  the  separation  at  the  time  of  the  contract ;  if  it  were  the  genenl 
reputation  of  the  place  where  the  husband  lived,  that  he  and  Us 
wife  were  living  apart.(l)  The  plaintiff  brought  an  action  against  the 
defendant,((2)  a  clergyman,  who  resided  in  the  country,  for  medicines 
provided  for  the  wife  of  the  defendant  during  her  residence  in  London. 
It  appeared,  that  the  defendant  and  his  wife,  having  disagreed,  had 
separated  by  consent  for  five  years,  and  that  upon  the  separation,  the 
defendant  had  signed  an  agreement  with  certain  trustees,  by  which  he 
obliged  himself  to  allow  his  wife  twenty  pounds  a  yewr,  which  he  had 
done  accordingly.  The  plaintiff  did  not  know  at  the  time  when  he 
furnished  the  wife  with  the  medicines,  that  she  was  a  married  woman. 
It  was  ruled  by  ffoltj  0.  J.,  that  the  defendant  was  not  liable ;  for 
though  the  plaintiff  had  not  any  personal  notice  of  the  separation,  and 
though  it  was  not  the  general  reputation  in  London  where  the  pluntiff 
lived,  that  the  defendant  and  his  wife  were  separated,  yet,  since  it  was 
the  general  reputation  in  the  place  where  the  defendant  lived,  and  that 
for  five  years  past,  it  was  enough  to  prevent  the  wife  from  charging  the 
husband,  even  for  necessaries :  plaintiff  nonsuited.  ^^  If  the  husband 
gives  express  notice  to  a  tradesman  not  to  trust  his  wife,  he  shall  not 
be  charged ;  and  if  a  tradesman  has  notice  of  a  separate  maintenance 
being  allowed  to  his  wife,  that,  according  to  JBbltj  C.  J.,  shall  be  notice 
of  dissent  on  the  part  of  the  husband,  and  he  shall  not  be  charged ; 
but  where  the  demand  is  for  necessaries,  it  is  incumbent  on  the  husband 
to  show  that  the  tradesman  had  notice  of  the  separate  maintenance." 
Per  Lord  Eldon^  C.  J.,  in  Rawlt/na  v.  Vandyke^  3  Esp.  N.  P.  C.  250. 
But  see  Mizen  v.  Pick^  8  M.  &  W.  481,  in  which  the  accuracy  of  the 
report  of  Lord  EldorCi  ruling,  as  to  the  necessity  of  notice,  is  doubted 
by  Aldersony  B. ;  and  it  was  holden,  thi^  where  a  husband  living  apart 
from  his  wife,  allowed  and  paid  her  a  sufficient  maintenance,  he  is  not 
liable  for  necessaries  supplied  to  her,  and  that  notice  to  the  tradesman 
of  that  allowance  is  immaterial.   Assumpsit  for  the  board  and  lodging  of 


! 


b)  Child  V.  ffardyman,  Str.  875,  per  Lord  Raymond,  G.  J. 

c)  Hindley  v.  Marquu  of  WettmecUhj  6  B.  &  G.  200. 
(d)  Todd  V.  Stoket,  Lord  Raym.  444,  and  Salk.  116. 

(1)  A  husband  separated  from  his  wife  is  bound  to  supply  her  with  necessaries  snit- 
able  to  her  condition  in  life;  and  his  omission  to  do  so,  furnishes  her  with  a  general 
credit  to  that  extent.  Kimball  v.  Keys^  11  Wend.  33.  But  one  who  is  forbidden  to  giiv 
credit  to  her,  must  show  aflSrmatiTely  and  clearly  that  the  husband  neglected  to  supply 
her,  in  order  to  charge  him.  MoU  v.  Comttock^  8  Id.  544.  An  advertisement  in  a  news- 
paper, taken  by  plaintiff,  is  evidence  of  notice.  KimbaU  t.  Keyt^  mpra  ;  Betikovper  v, 
Blaek9tock,  3  Watts,  20  ;  Fro9t  v.  WUliSy  13  Verm.  202  ;  Gay  v.  BaUore^  4  Wend.  403; 
Baker  v.  Barney^  8  Johns.  72  ;  Lockwood  v.  Thomat^  12  Johns.  248. 
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the  plaintiff's  wife  :(e)  plea,  non  assumpsit*  Lord  Mansfield^ 
in  his  charge  '''to  tne  jury,  laid  it  down  as  clear  law,  that  [  "^295  ] 
when  husband  and  wife  live  together,  the  husband  is  answer- 
able for  all  such  necessaries  wherewith  the  wife  may  have  been  fur- 
nished ;  but  that  what  are  or  are  not  necessaries,  must  depend  on  the 
rank  and  situation  of  the  husband.  That  where  they  live  separate, 
the  person  who  gives  credit  to  the  wife  is  to  be  considered  as  standing 
in  her  place,  inasmuch  as  the  husband  is  bound  to  maintain  her  ;  and 
the  spiritual  court,  or  a  court  of  equity,  will  compel  him  to  grant  her  an 
adequate  alimony;  but  if  she  elope  from  her  husband,  and  live  in  adul- 
tery ;  or  if,  upon  separation,  the  husband  agrees  to  make  her  a  suffi- 
cient allowance,  and  pays  it;  in  either  of  those  cases  the  husband  is 
not  liable ;  because  in  the  former  case,  she  forfeits  all  title  to  alimony ; 
and,  in  the  latter,  has  no  further  demands  on  her  husband.  And  as,  in 
all  cases,  the  creditor  is  to  be  considered  as  standing  in  the  wife's 
place,  it  imports  him,  when  the  wife  lives  apart  from  her  husband,  to 
make  strict  inquiry  as  to  the  terms  of  separation ;  for  in  such  cases  he 
must  trust  her  at  his  peril.  In  the  present  case,  the  defendant  and 
his  wife  had  separated,  and  he  had  agreed  to  make  her  an  allowance, 
but  had  never  paid  it;  the  jury,  therefore,  under  his  lordship's  direc- 
tions, found  a  verdict  for  the  plaintiff.  N.  In  a  similar  case  of  Turner 
and  Winter^  his  lordship  nonsuited  the  plaintiff,  because  on  separation 
the  defendant  had  agreed  to  make  an  allowance  to  his  wife,  and  had 
regularly  paid  it :  notwithstanding  the  plaintiff  had  no  notice  of  the 
transaction.  But  the  allowance  must  be  sufficient  according  to  the  de- 
gree and  circumstances  of  the  husband;  and  the  adequacy  of  the 
allowance  is  a  question  of  fact  for  the  jury.(/) 

^  A.  mere  agreement  for  a  separate  allowance,  without  payment,  is  not 
sufficient  to  exempt  the  husband  from  this  liability  :(1)  Husband  and 
wife  having  agreed  to  separate,(^)  a  deed  of  separation  was  executed 
(between  the  husband  on  the  first  part,  his  wife  on  the  second  part,  and 
a  trustee,  the  sister  of  the  wife,  on  the  third  part,)  wherein  the  hus- 
band covenanted  with  the  trustee,  to  pay  the  wife,  during  the  separa- 
tion, a  weekly  allowance;  which  she  agreed  to  accept,  in  full  satisfac- 
tion of  her  maintenance,  provided  that  if  the  husband  should  pay  any 
debt  which  his  wife,  during  the  separation  and  payment  of  the  annuity, 
should  contract,  it  should  be  lawful  for  him  to  withhold  pay- 
ment of  the  weekly  allowance,  until  he  '''should  be  reimbursea :  [  *2Q%  ] 
the  wife,  upon  the  sepaaation,  went  to  live  with  the  trustee, 

*  (€)  (hard  r.  Darnford,  B.  R.  Middlesex  Sittings  after  M.  T.  20  6.  III.  MSS. 

(/)  Hodgkimon  y.  FUteker,  4  Campb.  10 ;  per  Lord  HUenborouffh^  C.  J.,  lAddlow  ▼. 
Wilmol,  2  Stark.  N.  P.  C.  86 ;  Ld.  FOenborouffh,  0.  J.,  Wilton  ▼.  Smyth^  Middlesex  Sittings 
after  M.  T.  1  Will.  IV.  S.  P.  per  Tenterdm,  0.  J.,  and  afterwards  by  coort,  1  fi.  Ic  Ad. 
801,  where  alimony  had  been  regal&rly  paid  after  termination  of  suit  in  Ecclesiastical 
Ck>nrt  but  pending  the  period  daring  which  the  debts  had  been  contracted ;  and  it  was 
proTcd,  that  if  the  husband  had  omitted  to  pay,  a  neW  decree  could,  by  a  short  process, 
have  been  obtained  from  the  Ecdesiaslical  Court,  but  that  such  application  was  not 
usually  made,  unless  payment  of  the  alimony  were  discontinued. 

(y)  Nuru  V.  Craiff,  2  Bos.  &  Pul.  N.  R.  148. 

(1)  See  Baker  t.  Barney,  8  Johns.  Rep.  72 ;  Shdthar  ▼.  Oregary,  2  Wendell,  422. 
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who  supplied  her  with  necessaries;  the  husba&d  having  failed  to  pay 
the  weekly  allowance,  the  trustees  brought  an  action  of  indMtatui  oa- 
iummit  against  him  for  the  amount  of  the  necessaries :  it  was  holden 
by  Chambre^  Roohe^  and  Heath,  Js.,  that,  although  the  trustee  had 
another  remedy,  and  might  have  brought  an  action  on  the  deed,  yet 
assumpsit  was  maintainable,  on  the  ground  that  there  was  a  common 
law  obligation  on  the  husband  to  provide  necessaries  for  his  wife, 
although  she  lived  apart  from  him ;  that  where  the  law  imposed  a  duty, 
it  raised  a  promise  on  the  part  of  the  person  on  whom  it  was  imposed 
to  discharge  it;  and  that  the  mere  covenant,  without  payment^  was  not 
sufficient  to  exempt  the  husband  from  this  liability.  Sir  J.  Mamfiddy 
G.  J.,  expressed  an  elaborate  opinion  to  the  contrary,  observing,  that 
a  general  provision  for  the  separate  maintenance  of  the  wife,  whether 
the  husband  paid  it  or  not,  deprived  the  wife  of  the  advantage  of  the 
common  law,  and  prevented  the  husband  from  being  sued  either  in  as- 
sumpsit or  debt  for  necessaries  furnished  to  his  wife.  But  if  the  sepa- 
rate allowance  be  paid,  it  is  sufficient,  although  the  separation  be  not 
by  deed  or  writing  ;{h)  and  the  husband  is  not  liable,  although  no  part 
of  the  separate  maintenance  be  supplied  by  him,(t)  provided  it  is  suffi- 
cient. The  husband,  however,  cannot  avail  himself  of  the  wife's  re- 
ceipts as  evidence  of  the  payment  of  the  allowance,  (i^  A  divorce  a 
mensd  et  thoro  for  adultery  on  the  part  of  the  husband  with  a  decree 
for  alimony  to  the  wife,  will  not  discharge  the  husband  from  his  lia- 
bility to  pay  for  necessaries  supplied  to  the  wife,  if  the  alimony  be  not 
paid.(Q 

By  deed  of  three  parts,  between  husband,  wife,  and  trustee,  reciting 
that  differences  existed,  and  that  the  husband  and  wife  had  agreed  to 
live  separate,ri)  the  husband  covenanted  to  pav  an  annuity  to  the  wifb, 
during  so  mucn  of  her  life  as  he  should  live,  and  the  trustee  covenanted 
to  indemnify  the  husband  against  the  wife's  debts,  and  that  she  should 
release  all  claim  of  jointure,  dower,  and  thirds.  It  was  holden,(m)  that 
this  deed  was  legal  and  binding,(2)  and  that  a  plea  by  the  husband, 
that  the  wife  sued  in  the  Ecclesiastical  Court  for  restitution  of  conju^ 
rights,  and  that  he  put  in  an  allegation  and  exhibits,  charging  her  with 
adultery,  and  that  a  decree  of  divorce,  a  mensd  et  thoroy  was  in  that 
cause  pronounced,  was  not  a  sufficient  answer  to  an  action,  by  the 
trustee,  for  arrears  of  the  annuity.     *^  There  are  some  deeds  of  sepa- 

(h)  HodgkifMon  v.  Fletcher^  4  Gampb.  70,  per  Lord  EUmborough^  C  J. 
't)  Per  Lord  Tenterdm^  C.  J.,  CUfford  y.  Laton,  M.  k  Malk.  101.  (k)  S.  C 

h)  Hunt  Y.  Dt  Blaquieref  5  Bing.  550. 

[m)  Jtt  Y.  Thwrlow,  2  B.  ft  C.  547 ;  Baywm  y.  Bailey,  8  Bingh.  356.  S.  P.  See  ebo 
WHwn  Y.  Mtuhettj  SB.t  Ad.  743. 

(1)  An  agreement  to  liYe  separate,  and  a  bond  bj  husband  to  secure  the  wife's  main- 
tenance, are  null  wheneYer  the  wife  returns  and  lives  with  him,  and  a  subsequent  aban- 
donment by  the  wife  does  not  reYiYe  either.    Shelthar  r.  Chregory,  2  Wend.  422. 

(2)  Deed  of  separation  by  which  husband  binds  himself  to  pay  a  certain  sum  annually 
for  four  years  to  trustees  for  the  wife's  maintenance,  reserYing  a  right  to  deduct  sodi 
debts  as  he  might  be  compelled  to  pay  for  her,  is  good  in  law.  Retd  v.  Btagtiiff  I 
Blackford,  07;  BetU^  y.  WiUon,  14  Ohio,  257;  Mansfield  y.  Mansfield,  Wright,  284; 
KieKoU  Y.  Palmer,  5  Day,  47.  But  where  there  is  no  third  party,  no  suit  lies  at  law  or 
in  equity.    Simpson  y.  Simpson,  4  Dana's  Rep.  140. 
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ration  which  are  legal;  some  of  which  are  illegal;  illegality  is 
not  to  be  presumed,  and  ^unless  we  necessarily  see  that  a   [  *297  ] 
transaction  is  illegal,  we  are  not  to  put  an  unfayorable  con- 
strnction  upon  iu*'{n) 

^^If  a  husband  improperly  compels  his  wife  to  leave  his  house,(l)  he 
thereby  gives  her  power  to  pledge  his  credit  for  necessaries ;  but  if  she 
goes  away  without  his  consent,  and  against  his  will,  I  am  of  opinion 
that  a  tradesman  giving  her  credit,  does  so  at  his  peril.  If,  under  such 
circumstances,  a  deed  is  executed  by  the  husband,  securing  a  provision 
to  the  wife,  I  think  that  he  cannot  be  sued  by  any  person  who  may 
supply  goods  to  his  wife,  but  he  is  only  liable  to  the  trustees  for  the 
money  which  he  has  covenanted  to  pay  the  trustees,  which  was  the 
form  of  action  adopted  in  Jee  v.  Thurlota,'*  Per  Bayley^  J.,  in  Hindley 
V.  Marquis  of  Westmeaih^  6  B.  &  G.  213 :  There  a  deed  was  made 
between  husband  and  wife,  and  a  trustee,  providing  a  separate  main* 
tenance  for  the  wife,  and  purporting  to  be  made  in  contemplation  of  an 
immediate  separation,  but,  in  fact,  no  separation  then  took  place,  nor 
was  intended  to  take  place  at  that  time :  it  was  holden  that  the  deed 
was  void.  Where,  in  pursuance  of  articles  of  separation,  a  wife  quits 
her  husband's  house  against  his  wishes,  and  continues  to  live  apart  from 
him,  althouffh  he  is  willing  and  wishes  to  receive  her  back,  and  provide 
for  her  in  his  own  house ;  sembhy  that  he  is  not  liable  to  be  sued  by 
tradesmen  for  debts  contracted  by  her,  even  for  necessaries.(o)  If  a 
husband,  living  separate  from  his  wife,  and  allowing  her  a  maintenance, 
uses  such  violence  towards  her  that  she  is  obliged  to  exhibit  articles  of 
the  peace  against  him,  she  may  employ  an  attorney  for  that  purpose 
at  his  expense.(p)  Where  the  wife,  whilst  living  apart  and  in  adultery, 
acquired  and  invested  money  in  trust  for  herself  and  her  illegitimate 
issue ;  she  was  afterwards  convicted  of  murder,  and  executed,  and  the 
trustees  expended  a  considerable  part  of  the  fund  in  her  defence ;  it  was 
holden,  that  the  husband  was  entitled  to  such  funds,  and  that  the  trus- 
tees could  not  retain  out  of  the  funds  the  sums  so  expended,  and  must 
bear  their  costs  occasioned  by  the  interpleading  rule  to  try  the  right.(^) 

A  husband,  who  allowed  his  wife  a  separate  maintenance,  promised 
to  pay  the  amount  of  a  debt,  which  she  had  contracted  during  the  sepa- 
ration ;  it  was  holden,(r)  that  he  was  bound  by  such  promise,  and  that 
he  could  not  recede  from  it,  on  the  ground  that  the  plaintiff  knew  that 
he  allowed  his  wife  a  separate  maintenance,  and  that  he  had  made  the 
promise  under  a  misapprehension  of  law. 

(n)  Per  Botanquei,  J.,  WaUe  T.  JoneSf  1  Bing.  N.  C.  664,  5 ;  1  Scott,  730,  affirmed  on 
error  in  Exch.  Ch.,  Lords  Denman  and  Ahvnger  dissenting,  5  Bingh.  N.  G.  S41 ;  7  Scott, 
317,  affirmed  in  Hoase  of  Lords,  4  M.  A;  Gr.  1104;  6  Scott's  N.  R.  951 ;  and  see  Glough  v. 
Lambert^  10  Sim.  174 ;  Frampton  t.  Frav^ton,  4  Bear.  287.  See  further  on  this  subject, 
jMftI,  tit.  "  Covenant,"  III.  4. 

(0)  mndUy  v.  Marquis  of  WeMtmtaih,  6  B.  ft  C.  200. 
Ip)  Turner  v.  Rooket,  10  A.  ft  E.  47. 

(g)  Agar  v.  Blethyn,  2  Cr.  M.  ft  R.  699 ;  1  Tyrw.  ft  Gr.  160. 

(r)  HambuckU  v.  Homhury^  2  Stark.  177,  Lord  EUenborough,  G.  J. 

(1)  See  ante,  p.  292,  note  1,  and  cases  there  cited.  A  husband  who  abuses  his  wife 
cannot  maintain  an  action  against  her  &ther  who  receives  and  protects  her.  Rabe  v. 
Hannaj  5  Ohio,  531. 
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[  ^^298  ]  *Where  a  husband,  bj  bringing  another  woman  under  his 
roof,  renders  his  house  unfit  for  the  residence  of  his  wife, 
who  thereupon  removes  and  lives  apart  from  him,  the  husband  is 
bound  to  provide  the  wife  with  necessaries;  e.  g.  medicines  in  ack- 
ness,(»)  during  the  separation.  So  where  a  wife  leaves  her  husbuid 
under  such  apprehension  of  personal  violence,  as  a  jury  shall  think  to 
have  been  reasonable,  her  husbandf^)  is  liable  for  necessaries.  If  the 
husband  causelessly  tums(u)  away  nis  wife,  or  if  the  wife,  having  been 
absent  from  home,  returns,  and  he  shuts  his  doors  against  her,(r)  and 
afterwards  she  contracts  debts  for  necessaries,  the  husband  will  be 
liable;  for  he  sends  with  her  credit  for  her  reasonable  expenses,  and  if 
the  wife  be  turned  out  of  doors  with  violence,  she  carries  along  iritb 
her  credit  for  whatever  her  preservation  and  safety  require ;  e.  ^.  the 
charge  of  an  attorney's  bill(y)  for  assisting  her  to  exhibit  artides  of 
the  peace  against  her  husband.  But  if  the  husband  turns  away  his 
wife  on  account  of  her  having  committed  adultery,  then  he  wtU  not 
be  liable.  (2) 

The  following  note  of  BouUon  v.  Prenticey  which  was  extracted  hj 
the  late  Mr.  Ford  from  his  father's  MSS.  at  the  request  of  the  ood- 

Siler,  may  be  acceptable  to  the  reader.  Assumpsit  for  goods  sold  and 
elivered  to  defendant's  wife.(a^  Verdict  for  plaintiff.  On  motion  for 
a  new  trial,  it  appeared  that  detendant  and  his  wife  had  formerly  lod^ 
at  plaintiff's  house,  during  which  time  the  defendant  had  given  plain- 
tiff express  notice  not  to  trust  defendant's  wife.  Afterwards  defendant 
and  his  wife  went  to  lodge  at  another  place,  where  defendant  used  his 
wife  ill,  after  which  they  separated,  and  defendant  refused  to  receive 
her  a^ain;(l)  she  desired  him  to  maintain  her,  and  offered  to  return  and 
cohabit  with  him,  which  he  refuse<]l,  and  struck  her ;  and  declared  that 
if  any  person  trusted  her,  or  gave  her  credit,  he  would  not  pay 
[  *299  ]  them;  she  had  not  any  "^clothes,  and  was  wholly  destitute  of 
necessaries.  The  goods  furnished  to  her  by  plaintiff  were 
necessaries,  and  suitable  to  the  condition  of  the  wife.  On  the  part  of 
the  defendant  it  was  proved,  that  defendant's  wife  used  to  pawn  her 
clothes,  and  was  addicted  to  drinking ;  that  plaintiff  had  assisted  her 

(«)  Aldit  v.  Chapman,  Hiddz.  Sittings,  after  Trin.  T.  60  Geo.  III.  Lord  JSOaihomgh, 
C.J. 

(t)  HotdiiUm  v.  Smyth,  2  G.  &  P.  22 ;  3  Bingh.  127. 

(«)  Lungworihy  t.  Hockmore,  per  Holt,  G.  J.|  Lord  Rajm.  444 ;  and  per  HoU,  C.  J-  '^ 
EtkeringUm  y.  ParroU,  Salk.  118. 

Ix)  Thompion  t.  Bervty,  4  Bnrr.  2177. 

\y)  Shepherd,  Omt,  ^c,  v.  Maekoul,  3  Gampb.  326,  cited  in  Qrindell  v.  Godmtmd,  5  A. 
k,  fi.  765;  1  Ner.  A  P.  168,  S.  C, 

!f)  J7am  T.  Taovey,  ante.  p.  293. 
a)  BouUon  y.  Prentice,  from  Mr.  Ford's  MSS.  Note,  S.  C.  shortly  reported  inSlr.lSi^ 

(1)  "  My  conception  of  the  law  is  this :  that  if  a  man  will  not  receiye  his  wife  into  his 
house,  he  tarns  her  out  of  doors ;  and  if  he  does  so,  he  sends  with  his  credit  for  fatr 
reasonable  expenses."   Per  Lord  iHdon,  G.  J.,  in  Rawlms  y.  Vandyke,  3  Esp.  N.  P.C.3M. 

"  Where  a  wife's  situation  in  her  husband's  house  is  rendered  unsafe  from  his  crnel^ 
or  ill  treatment,  I  shall  rule  it  to  be  equivalent  to  a  turning  her  oat  of  the  bouse,  tf |i 
that  the  husband  shall  be  liable  for  necessaries  famished  her  under  those  drcumstaaces. 
Per  Lord  Kenyon,  G.  J.,  in  Hodyet  y.  Hodgee,  1  fisp.  N.  P.  G.  441. 
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m  pawning  her  watch ;  and  that  defendant,  a  year  before  they  parted, 
had  expressly  forbidden  plaintiff  from  trusting  defendant's  wife.  The 
foundation  of  moving  for  a  new  trial  was,  that  the  verdict  was  contrary 
to  law,  as  the  credit  given  to  the  wife  is  in  law  grounded  on  the  sup* 
posed  assent  of  the  husband,  which  assent  cannot  be  supposed  where, 
as  in  this  case,  there  is  an  express  prohibition.  But  it  was  answered, 
and  so  resolved  by  the  court,  that,  although  the  prohibition  took  effect 
and  continued  in  force  during  the  cohabitation,  yet  such  prohibition 
could  not,  after  the  cohabitation  ceased,  either  extinguish  or  lessen  the 
credit  to  which  the  wife  was  by  law  entitled,  after  the  husband  had 
turned  her  away  and  refused  to  maintain  her :  for  the  husband,  by 
such  conduct,  gave  his  wife  such  a  general  credit  as  amounted  to  a 
revocation  of  the  prohibition.  If  the  husband,  in  a  case  of  this  kind, 
could  prohibit  one  person  from  trusting  his  wife,  he  might  pari  ratwne 
prohibit  many ;  and  this  might  be  extended  so  far  as  to  deprive  the 
wife  from  obtaining  any  credit  whatsoever,  so  that  particular  prohibi* 
tions  might  amount  to  a  total  prohibition.  If  a  wife  leaves  her  hus- 
band, he  is  not  in  that  case  answerable  for  her  contracts;  it  is  the 
cohabitation  which  is  considered  as  the  evidence  of  the  husband's 
assent  to  the  contract  made  by  his  "wife  for  necessaries ;  but  if  the  hus- 
band during  the  cohabitation  declares  his  dissent,  by  forbidding  any 
person  to  trust  his  wife,  all  persons  who  have  notice  of  such  dissent 
trust  the  wife  at  their  peril.  The  husband  is  only  liable  on  account  of 
the  implied  assent  to  the  contracts  of  the  wife,  of  which  assent  the 
cohabitation  afterwards  induces  a  presumption,  and  when  he  declares 
the  contrary,  there  is  not  any  longer  room  for  such  presumption.  But 
if  a  husband  turns  away  his  wife,  he  gives  her  credit  wherever  she  goes, 
and  must  pay  for  necessaries  which  have  been  provided  for  her.  Another 
leading  case  on  this  subject  is  the  case  of  Manby  v.  Scott  :{b)  there  the 
wife  of  the  defendant  went  away  from  him  against  his  will,  and  con- 
tinued absent  many  years.  Afterwards,  and  before  action  brought,  or 
the  sale  of  the  goods,  she  desired  to  cohabit  with  her  husband,  which  he 
refused.  During  the  separation,  the  husband,  who  did  not  allow  the 
wife  any  maintenance,  expressly  forbade  the  plaintiff  to  deliver  any 
goods  to  his  wife,  notwithstanding  which,  the  plaintiff  sold  to  the 
wife  silks  and  velvets,  and  then  brought  an  action  against  the  hus- 
band for  the  value  of  the  goods.  At  the  trial,  the  jury  found 
that  the  goods  *were  necessary  for  her,  and  suitable  to  the  [  *800 
degree  of  the  husband.  After  three  arguments  in  the  Court 
of  King's  Bench,  the  judges  were  divided,  whereupon  the  case  was 
adjourned  into  the  Exchequer  Chamber,  where  nine  of  the  judges 
(among  whom  was  Haley  Chief  Baron, )(1)  were  of  opinion  that  the 
husband  was  not  chargeable.(2) 

(b)  Manhy  t.  Scotty  1  Ley.  4 ;  and  1  Sid.  109,  S,  C.  printed  from  a  copy  of  Sir  Orlando 
Bridgman's  MS.  forming  part  of  the  late  Mr.  Hargrave's  MSS.  in  the  British  Museum, 
and  published  bj  S.  Bannister,  in  8to.  1823.  The  judgment,  as  given  by  Sir  0.  Bridg- 
man,  will  be  found  in  p.  229. 


s 


See  HaWa  argument,  Bac.  Abr.  Baron  and  Feme  (H.)     Twitdmj  J.,  haying  de- 
For  note  (2),  see  next  page. 
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What  is  neeessar  J,  and  what  is  suitable  to  the  degree  of  the  hushand, 
is  to  be  tried  by  the  jury.  The  rule  as  to  necessaries  does  not  include 
a  counterpart  of  a  deed  of  separation.(<r^  It  is  also  a  question  of  fact, 
whether  a  tradesman  who  furnishes  goods  to  a  wife  gives  credit  to  her 
or  her  husband :  if  the  credit  is  given  to  her,  the  husband  is  not  liable, 
though  the  wife  lives  with  him,  and  he  sees  her  in  possession  of  some 
of  the  goods.((2)  In  Baker  v.  JBaber^  MSS.  Gundry,  J.  F.  4,  I^enigtan 
V.  Goodall  was  cited,  where  HoU^  C.  J.,  held  husband  not  liable  for 
costly  apparel  furnished  to  his  wife  and  worn  by  her  in  a  clandestine 
manner  without  the  privity  of  her  husband.  In  assumpsit  for  goods 
sold,  it  appeared  that  the  plaintiff,  a  jeweller,  in  the  coarse  of  two 
months,  delivered  articles  of  jewelry  to  the  wife  of  the  defendant, 
amounting  in  value  to  83Z.  It  appeared  that  the  defendant  was  a  cer- 
tificated special  pleader,  and  living  in  a  ready  furnished  house,  of  whidi 
the  annual  rent  was  200L  ;  that  he  kept  no  man  servant ;  that  his  wife's 
fortune  upon  her  marriage  was  less  than  4000Z. ;  that  she  had,  at  the 
time  of  her  marriage,  jewelry  suitable  to  her  condition,  and  that  she 
had  never  worn  in  her  husband's  presence,  any  articles  furnished  her 
by  the  plaintiff:  it  appeared  also  that  the  plaintiff,  when  he  went  to 
the  defendant's  house  to  ask  for  payment,  always  inquired  for  the  irife 
and  not  for  the  defendant.  It  was  holden,(e)  that  the  goods  so  fur- 
nished, were  not  necessaries,  and  that,  as  there  was  no  evidence  to  go 
to  the  iury  of  any  assent  of  the  husband  to  the  contract  made  by  his 
wife,  the  action  could  not  be  maintained.  See  also  Seaton  v.  JBenedid^ 
5  Bingh.  28,  where  the  husband  was  living  with  his  wife  and  suppUed 
her  with  necessaries  suitable  to  her  degree;  it  was  holden, 
[  *301  ]  that  the  ^husband  was  not  liable  for  debts  contracted  by  the 
wife  for  expensive  articles  of  dress  without  the  husband's 
knowledge.(l] 

The  defenaant  treated  his  wife  with  great  cruelty,  and  took  anoUier 
woman  into  the  house,  with  whom  he  cohabited ;  he  confined  his  wife  in 
her  chamber,  under  pretence  of  insanity ;  she  escaped,  and  the  plaintiff 
brought  an  action  against  the  defendant  for  the  value  of  necessaries 
furnished  to  the  wife  after  her  departure ;  Latorence^  J.,  thought  that, 
as  the  wife  might  have  had  necessaries  if  she  had  remained,  the  action 

(e\  Ladd  t.  Lynn^  2  M.  &  W.  265.  (d)  Bmtley  v.  €M^  5  Taunt  35S. 

(e)  Montague  y.  Benedict,  3  B.  G.  631. 


livered  an  opinion  in  the  King*8  Bench  in  favour  of  the  plaintiff,  changed  it  afterirards, 
and  agreed  in  opinion  with  the  majority  of  the  judges  in  the  Exchequer  Chamber.  See 
1  Sidf.  119.  The  argument  of  Mr.  J.  Hyde^  will  be  found  at  great  length  in  1  Mod.  134. 
It  will  be  remarked,  that  in  this  case  an  express  prohibition  had  been  gi^en  to  tkt 
plaintiff  noi  to  trust  the  wife ;  but  it  was  agreed  by  all  the  judges,  that  if  the  prohibitioB 
had  been  general,  it  would  have  been  void.  1  Sidf.  127.  In  like  manner,  it  is  incam- 
bent  on  persons  dissolving  a  partnership  to  giye  express  notice  of  such  dissolution  to  tU 
persons  with  whom  they  have  had  dealings  in  partnership.    Peake's  N.  P.  G.  155. 

(2)  If  the  wife  leave  her  husband,  although  voluntarily  and  without  sufficient  canse, 
and  afterwards  offers  to  return  to  him,  his  liability  for  necessaries  furnished  to  her,  b 
thereby  revived.  M^Oahay  v.  TTtUtaiiu,  12  Johns.  Rep.  293;  S.  P.  Cunningham  v./nroi, 
7  S.  &  R.  247. 

(1)  See  2  Smith's  Lead.  Cases,  279,  and  notes. 
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conld  not  be  sapported.     And  Mansfieldy  G.  J.,  thought  that  nothing 
short  of  actual  terror  and  violence  would  support  the  action.(/)(l) 

If  a  man  cohabits  with  a  woman,(^^  to  whom  he  is  not  married,  and 
permits  her  to  assume  his  name,  ana  appear  to  the  world  as  his  wife, 
and  in  that  character  to  contract  debts  for  necessaries,  he  will  become 
liable,  although  the  creditor  be  acquainted  with  her  real  situation ;  for 
here  a  like  assent  will  be  implied,  as  in  the  case  of  husband  and  wife.(2) 
But  this  rule  only  holds  during  cohabitation;  for  when  they  hare 
8eparated,(A)  the  man  is  no  longer  liable.     A  man  who  had  for  some 

} rears  cohabited  with  a  woman  that  passed  for  his  wife,  went  abroad, 
eaving  her  and  his  family  at  his  residence  in  this  country,  and  died 
abroad ;  it  was  holden(t)  by  three  judges,  eibsente  Tenterderiy  0.  J.,  that 
the  executor  was  not  bound  to  pay  for  ^oods  which  had  been  supplied 
to  her  after  the  man's  death,  although  before  information  of  his  death 
had  been  received.  Where  a  man,  who  had  been  in  the  habit  of  dealing 
with  the  plaintiff  for  meat  supplied  to  his  house,  went  abroad,  leaving 
his  wife  and  family  resident  in  this  country,  and  died  abroad  ;{k)  it  was 
holden,  that  the  wife  was  not  liable  for  goods  supplied  to  her  after  his 
death,  but  before  information  of  his  death  had  been  received.  Alderson, 
B.,  delivering  judgment  of  court,  observed,  that  here  the  agent  had  full 
authority  to  contract,  and  did  contract  in  the  name  of  the  principal : 
there  was  no  ground  for  saying  that  in  representing  his  authority  as 
continuing,  she  did  any  wrong— there  was  not  any  mala  fide^  on  her 
part,  or  want  of  due  diligence  in  acquiring  knowledge  of  the  revoca- 
tion— ^no  omission  to  state  any  fact  within  her  knowledge  relating  to  it, 
and  the  revocation  was  by  the  act  of  God.  The  continuance  of  the  life 
of  the  principal  was  a  fact  equally  within  the  knowledge  of  both  con- 
tracting parties.  It  had  been,  mdeed,  decided  in  Blades  v.  Free^{l) 
that  in  such  a  case  the  execmtors  of  the  husband  were  not  liable ;  and 
consequently  no  one  would  be  liable.  That  might  be  so, — ^yet  it  was 
only,  as  it  was  in  the  ordinary  case  of  a  wife,  who  made  a 
contract,  in  her  husband's  lifetime,  for  which  the  '^'husband  [  *302  ] 
was  not  liable.  There,  as  here,  no  one  was  liable.  In  an 
action  for  the  use  and  occupation  of  apartments  by  the  defendant's 
wife,(m)  it  appeared  that  the  apartments  had  been  occupied  by  a  lady, 
who  went  by  the  defendant's  name,  and  who  had  actually  been  married 

(/)  Uorwood  V.  HeffcTy  3  Taunt.  421.  But  see  Houliston  v.  Smyth^  3  Bingh.  127,  a»te, 
p.  298. 

(g\  Watson  v.  Threlkeld,  2  Ksp.  N.  P.  0.  637,  Kenyon,  C.  J. 

(A)  Munroe  Y.  Dt  Chemant^  4  Campb.  215. 

(t)  Blade*  y.  Fret^  JExeeutar  of  Clarke  9  B.  &  C.  167. 

(At)  Smout  v.  liberty  10  M.  &  W.  1. 

[1)  Supra,  and  9  B.  ft  C.  167. 

(m)  Robinson  v.  Nahon,  1  Camp.  245. 

(1)  In  Houliston  v.  Smith,  2  Car.  k  Payne,  22,  and  8.  C.  3  Bingh.  127,  the  Court  of 
Common  Pleas  repudiated  with  great  earnestness  the  doctrines  advanced  in  the  case  here 
qaoted;  Best,  C.  J.,  saying  that  the  case  was  not  law,  <*it  being  against  the  first  princi- 
ples of  morality:"  and  Park,  J.,  added,  "With  respect  to  the  decision  in  Horveood  ▼. 
Heffer,  I  am  surprised  at  the  language  of  that  case.  Taken  to  its  full  extent,  it  is  abhor- 
rent to  every  feeling  of  a  man,  and  every  duty  of  a  moralist  and  a  Christian." 

(2)  See  Bishop  on  Marr.  ft  Div.  {  651. 
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to  him.  The  defence  attempted  to  he  set  up  was,  that  the  defendant 
had  a  former  wife  then  and  still  living.  But  Lord  EUenborougK^  G.  J.^ 
said,  that  there  was  not  any  evidence  ta  fix  the  plaintiff  with  a  know- 
ledge of  the  celebration  of  the  first  marriage,  and  that  the  defendant 
was  estopped  to  set  up  bigamy  as  a  bar  to  the  acti<m.  He  had  given 
the  woman  who  lodged  wTth  the  plaintiff,  every  appearance  of  being 
his  wife.  By  his  misconduct  in  marrying  a  second  wife,  whilst  nia 
first  was  still  alive,  he  had  done  what  he  could  to  confer  the  rights  of 
marriage  upon  both,  and  had  incurred  a  civil  as  well  as  a  criminal 
responsibility. 

o.  In  respect  of  Children  of  the  Wife  by  a  former  Sueband, — ^If  a 
man  marries  a  woman  having  children  by  a  former  husband,  he  is  not 
bound(n)  by  the  act  of  marriage  to  maintain  such  children  ;(o)(l)  bnt  if 
he  holds  them  out  to  the  world  as  part  of  his  family,  he  will  be  eon* 
sidered  as  standing  in  loco  parentisj  and  liable  even  on  a  contract  made 
by  his  wife  during  his  absence  abroad,  for  the  maintenance  and  educa- 
tion of  such  children.(p)  Maintenance  by  the  second  husband  of  the 
children  of  wife  by  former  husband,  is  a  good  consideration  for  a 
promise  by  such  children  when  they  come  of  age,  to  repay  the  expense 
of  their  maintenance.  Cooper  v.  Martin^  4  East,  76.  See  JBairUat 
v.  Vandyke,  8  Esp.  N.  P.  C.  252,  Lord  Mdon*s  opinion  as  to  how  &r 
a  father  is  liable  for  necessaries  furnished  to  his  children,  living  with 
the  mother  apart  from  the  father.  The  father  of  a  bastard  child  is 
liable  for  its  nursing,  and  board,  if  he  adopts  it  as  his  own,  although  an 
order  of  filiation  has  not  been  made  on  him.  ffeskett  ▼.  Chmng,  b 
Esp.  N.  P.  C.  131. 


II.  In  what  Caeee  a  Feme  Covert  may  be  considered  as  a  Feme  j&fe.(2) 
It  is  now  clearly  established,  notwithstanding  former  decisloi^;)  to 

(n)  But  see  etat  4*5  Will.  IV.  c.  76,  b.  67.    Poor  Law  Act. 
(o)  Tubb  V.  Harriton^  4  T.  R,  118,  recognized  in  Cooper  t.  Martin^  4  East,  76. 
(p)  Stone  V.  Carr,  3  Esp.  N.  P.  C.  1,  Kent/on^  0.  J. 

(q)  Ringttead  ▼.  Lady  Lanethorough^  3  Doug.  197  ;  Barwell  t.  Brooks,  3  Dong.  371; 
and  Corbett  v.  PoelniU,  1  T.  R.  5. 


(1)  See  S.  P.  Oap  ▼,  Ballou,  4  Wend.  403. 

(2)  A  wife  may  become  a  sole  dealer  by  the  privity  and  acqaiescence  of  her  husbaod. 
although  there  be  no  deed  from  him.  Meegrath  t.  RobtrUorCt  Adm.y  1  Dessaus.  445. 
A  feme  covert  who  keeps  a  shop  and  carries  on  trade  herself,  without  her  husband  inter- 
meddling, is  to  be  considered  as  a  feme  sole  trader,  and  as  such  liable.  Knobiggw  t. 
PUlanSj  2  Day,  162.  A  married  woman,  acting  as  a  feme  sole  trader^  may  enter  into  • 
bond,  provided  it  be  such  as  relates  to  or  is  in  some  manner  connected  with  her  business 
as  a  trader.  McDowell  y.  Wood,  2  Nott  k  McC.  242 ;  Burke  y.  WmkU,  2  Serg.  k  R.  289. 
No  temporary  absence  of  a  husband,  or  separate  maintenance  or  living  apart  of  the  wifr. 
will  enable  the  latter  to  sue  or  subject  her  to  be  sued  alone.  Robinson  v.  Regnoldt^  1 
Aik.  174.  But  where  the  husband  is  accounted  in  law  emlUer  mortuus,  as  where  he  is 
exiled,  banished  for  life,  or  has  abjured  tbe  realm,  the  wife  may  sue  or  be  sued  as  a  feme 
sole.  So,  too,  where  the  husband,  being  an  alien,  has  never  resided  in  the  government 
lb. ;  Wright  v.  Wright^  2  Dessaus.  244  ;  Tronton  v.  HiU,  2  Harr.  406.  The  law  seems  to 
be  settled,  that  when  the  wife  is   left  by  the  husband,  has   traded  as  a  feme  sole. 
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the  contrary,  that  a  feme  covert  cannot  bring  an  action  or  be  impleaded 
as  a  feme  sole,  while  the  relation  of  marriage  Bubsists,  and  she  and  her 

and  has  obtained  credit  as  such,  she  ought  to  be  liable  for  her  debts;  and  the  law  is  the 
same  whether  the  husband  is  banished  for  his  crimes  or  has  voluntarily  abandoned  the 
wife.  Shea  and  (U,  ▼.  Rheaner^  1  Peters,  105  ;  King  y.  Paddaek,  18  Johns.  141.  Property 
acquired  by  her  during  such  desertion,  becomes  her  separate  estate,  which  she  may  dis* 
pose  of  by  will  or  otherwise.  Starrett  y.  Wynn^  17  S.  k  R.  130.  A  deed,  however, 
executed  by  a  married  woman,  of  real  property,  acquired  by  her  while  a  feme  eole  trader 
while  she  was  abandoned  by  her  husband,  is  void.  Ehea  ▼.  Rheaner^  nqtra.  A  feme  covert 
whose  husband  has  been  absent  six  or  seven  years,  and  who  in  the  meantime  has  car- 
ried on  business  as  a/eme  eole^  is  still  a  feme  covert  in  legal  estimation.  Commontffealth  v. 
CvUmm,  1  Mass.  116. 

Where  the  husband  was  a  foreigner,  who  had  never  been  in  the  United  States, 
and  had  deserted  her,  and  she  had  been  domiciled  in  Massachusetts  for  several  years, 
it  was  held,  that  she  was  competent  to  sue  and  be  sued  as  B,feme»ole,  ChegoryY.  Paul, 
16  Mass.  31 ;  Robmeon  v.  Reynotdt^  I  Aik.  124. 

"  At  common  law  a  wife  could  not  take  or  enjoy  either  real  or  personal  estate  separate 
from  or  independent  of  her  husband.  But  by  the  Penn.  statute  of  1848,  it  is  provided 
that  every  species  and  description  of  property,  real  or  personal,  which  maybe  owned  by  or 
belong  to  any  single  woman,  shall  continue  to  be  the  property  of  such  woman  as  folly 
after  her  marriage  as  before ;  and  all  such  property,  of  whatever  name  or  kind,  which 
shall  accrue  to  any  married  woman  during  coverture,  by  will,  descent,  deed  of  convey- 
ance, or  otherwise,  shall  be  owned,  used,  and  enjoyed  by  such  married  woman  as  her 
own  separate  property. 

"  Of  property  thus  acquired  by  a  married  woman,  possession  is  no  test  of  title.  She 
cannot  have  or  use  her  property  exclusively  unless  she  live  apart  from  her  husband ;  and 
it  was  not  the  intention  of  the  legislature  to  compel  a  separation  in  order  to  protect  the 
wife*s  rights.  But  it  is  obvious  that  the  statute  would  be  the  means  of  protecting  and 
covering  the  grossest  frauds,  if  the  mere  ikct  of  the  legal  title  being  vested  in  a  mar- 
ried woman  were  sufficient  to  protect  it  from  her  husband's  creditors,  or  to  throw  on 
them  the  burden  of  proving  that  it  was  purchased  with  his  money.  Such  a'constmc* 
tion,  however,  has  not  been  placed  upon  the  act.  To  bring  the  property  of  a  married 
woman  under  its  protection,  it  is  made  necessary  by  the  letter  as  well  as  the  spirit  of 
the  statute,  to  prove  that  she  owns  it.  She  must  Identify  it  as  property  which  was  hers 
before  marriage,  or  show  how  she  came  by  it  afterwards.  Evidence  that  she  purchased 
it  amounts  to  nothing,  unless  accompanied  by  clear  and  full  proof  that  she  paid  for  it 
with  her  separate  funds.  In  the  absence  of  such  proof  the  presumption  is  a  violent  one, 
that  her  husband  furnished  the  means  of  payment.  And  this  rule  applies  to  purchase 
of  real  estate  as  well  as  personal.  No  agreement  of  the  husband  and  wife  about  the 
property  of  either,  whether  it  be  made  in  writing  or  by  parol,  can  avail  against  creditors, 
without  proof  which  will  render  the  fact  indubitable,  that  it  was  hers  independent  of 
all  agreements  between  themselves. 

'*In  regard  to  the  wife's  power  of  disposition  over  her  separate  property,  we  have  seen 
that  the  English  rule  gives  her  the  entire  control  of  it,  so  far  as  her  power  has  not  been 
restricted  by  the  terms  of  the  settlement ;  but  that  the  contrary  doctrine  has  been  es- 
tablished in  Pennsylvania,  where  it  is  held,  that  she  has  no  power  which  is  not  given  to 
her,  either  expressly  or  by  necessary  implication.  But  the  act  of  1848  has  worked  a 
radical  and  thorough  change  in  the  condition  of  a  married  womnn.  She  is  now  con- 
sidered as  a  feme  sole  in  regard  to  her  separate  estate,  and  may  dispose  of  it  by  will  or 
otherwise.  The  statute  does  not,  however,  enable  her  to  convey  by  deed,  to  which  her 
husband  is  not  a  party;  and  the  salutary  rule  is  still  in  force  which  forbids  any  one  from 
taking  title  to  the  wife's  property,  unless  it  be  conveyed  by  a  deed  made  not  only  with 
her  own  free  consent,  but  under  the  protection  and  by  the  advice  of  her  husband, 
and  if  she  dispose  of  her  property  by  will,  the  statute  requires  that  it  be  executed  in  the 
presence  of  two  or  more  witnesses,  neither  of  whom  shall  be  her  husband. 

"Subject  to  these  restrictions,  her  power  of  disposition  is  unaffected  by  the  coverture, 
and  unless  limited  by  the  terms  of  the  settlement,  she  may  dispose  of  her  separate 
estate  in  the  same  manner  as  a  feme  sole.  She  may  execute  a  power  of  appointment  for 
the  benefit  of  her  husband ;  for  being  considered  a  feme  sole  to  the  full  extent  of  her 
power  over  the  property,  she  must  of  course  be  permitted  to  judge  for  herself  as  to  the 
particular  use  she  shall  make  of  it  in  order  most  effectually  to  promote  her  own  comfort 
and  happiness.  If  she  have  no  trustee  of  her  separate  estate,  the  Pennsylvania  act  of  25th 
of  April,  1860,  authorizes  her  to  apply  by  petition  to  the  Court  of  Common  Pleas  of  the 
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husband  are  liying  in  this  kingdom,  notwithstanding  she  lives  separatdy 
from  her  husband,  and  has  a  separate  maintenance  secured  to  her  by 
deed.  This  point  was  solemnly  determined,  (after  two  argumeBte 
before  the  judges  in  the  Exchequer  Chamber,)  in  ManhaU  v.  iitittM, 

8  T.  K.  545.     A  woman  who  has  even  declared  herself  to  be 
[  *803  ]   a  feme  sole,  and  as  such  has  executed  '''deeds  and  maintained 

actions,  if  herself  sued  as  a  feme  sole,  is  not  thereby  estopped 
from  setting  up  a  defence  of  coYerture.(r)  A  woman  divorced  a  m^ 
et  thoro  for  adultery,  and  living  separate  from  her  husband,  cannot  be 
6nedf«)  as  a  feme  sole.(l)  But  the  rule  of  law,  which  has  considered  a 
married  woman  as  incapable  of  suing,  or  being  sued,  without  her  husband, 
admits  of  some  modification  from  particular  circumstances :  1.  By  the 
custom  of  the  city  of  London,  a  feme  covert  being  a  sole  trader,  may 
sue  or  be  sued  in  the  city  courts  as  a  feme  sole,  with  reference  to  ber 
transactions  in  London :  but  even  there  the  husband  must  be  made  a 
party  to  the  suit  for  conformitv.  By  the  custom  of  London,  "  A  feme 
sole  merchant  is  where  the  feme  trades  by  herself  in  one  trade,  in 
which  her  husband  does  not  intermeddle,  and  buys  and  sells  in  diat 
trade ;  then  the  feme  shall  be  sued,  and  the  husband  named  only  fo 
conformity;  and  if  judgment  be  given  against  them,,  execution  shall  be 
against  the  feme  only. '  Lang  nam  v.  Bewetty  Cro.  Car.  68.  "This 
custom  is  one  of  those  customs  called  executory  customs,  the  meaning 
of  which  expression  is,  customs  united  to  the  courts  of  the  city  of  Lon- 
don. They  are  pleadable  in  London,  and  not  elsewhere,  except  so  ht 
as  they,  may  be  made  use  of  in  the  superior  courts  by  way  of  bar." 
Per  Lord  Sldan^  C.  J.,  delivering  the  judgment  of  the  court  in  Bmi 
V.  Webb,  in  error.  Exchequer  Chamber,  2  Bos.  &  Pul.  98.  The  judg- 
ment here  referred  to  is  very  elaborate,  and  contains  a  fund  of  luebl 
information  on  this  subject.  A  feme  covert,  sole  trader  in  the  city  of 
London,  cannot  sue(t)  or  be  sued,(u)  in  the  courts  at  Westminster, 
without  her  husband. 

2.  A  wife  may  acquire  a  separate  character  by  the  civil  death  of  ber 
husband,  by  exile,(2;)  and  formerly  by  profession  and  abjuration  of  the 
realm.  See  1  Inst.  183,  a,  where  Sir  Edward  Coke  says,  ^Hhat  an 
abjuration,  that  is,  a  deportation  forever  into  a  foreign  land,  like  to 

[r\  Davenport  y.  NeUon,  4  Campb.  26. 

«)  Lewis  y.  Lee,  3  B.  ft  G.  291.  (t)  Caudell  y.  Shaw,  4  T.  R.  361. 

\u)  Beard  y.  Wd>by  2  Bob.  k  Pal.  93. 

\x)  BeUenapU  case,  2  Hen.  IV.  7,  a.;  it  appears  by  the  Year  Book,  1  Hen.  lY.  l,a,  tint 
Belknap  was  banished  to  Gascony,  there  to  remain  until  he  attained  the  king's  &i«nr» 
which  iSir  £.  Coke  considered  as  a  banishment  foreyer. 


county  where  she  was  domiciled  at  the  time  of  her  marriage,  for  the  appointment  of  « 
trastee  to  the  same,  and  the  court  is  thereupon  to  appoint  a  trustee  of  the  said  estate, 
not  being  the  husband  of  the  petitioner.  The  same  act  enables  a  married  woman  to  de- 
clare a  trust  in  regard  to  her  separate  property  in  fayor  of  any  of  her  children." 
Brightly's  £q.  Jur.  {{  466,  467,  468,  469,  and  casee  therein  cited. 

(1)  Contra,  Dean  y.  Richmond,  5  Pick,  461,  where  it  was  held  under  the  laws  of  Mag- 
sachusetts,  that  a  woman  divorced  a  mentd,  might  sue  or  be  sued  as  a  feme  sole  in  respect 
to  contracts  subsequent  to  the  divorce.  But  as  to  chosen  in  tteiion  of  the  wife  previovi 
to  the  divorce,  the  husband  alone  has  the  right  of  suing.  See  also  2  Kent's  Comm.  136, 
and  cases  cited  in  the  later  editions. 
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profession,  is  a  civil  death ;  and  that  is  the  reason  that  the  irife  may 
bring  an  action,  or  may  be  impleaded,  during  the  natural  life  of  her 
husband.  And  so  it  is,  if  by  act  of  parliament  the  husband  be  attainted 
of  treason  or  felony,  and  saving  his  life,  is  banished  forevevy  as  Belknap, 
&c.,  was ;  this  is  a  civil  deaths  and  the  wife  may  sue  as  a  feme  sole* 
But  if  the  husband,  by  act  of  parliament,  have  judgment  to  be  exiled 
for  a  time,  which  some  call  a  relegation,  that  is  not  a  civil  death. 
Every  persoh  who  is  attainted  of  high  treason,  petit  treason,  or  felony, 
is  disabled  to  bring  any  action ;  for  he  is  extra  legem  positus,  and  is 
accounted  in  law  eiviliter  mortuiM."     1  Inst.  130,  a. 

8.  Where  the  husband  has  been  transported  for  a  term  of  years, 
before  the  expiration  of  which  the  debt  was  contracted,  and 
sued '''for;  TateSy  J.,  thought  that  the  transportation  sus-  ['*'304] 
pended  the  disability  of  the  wife,  and  that  she  might  be  sued 
as  a  feme  sole.(y)(lj  Lord  Mdony{z)  commenting  on  this  case,  bavins 
said,  that  in  the  cases  .of  abjuration,  profession,  &c.,  which  amounted 
to  a  civil  death,  he  thought  he  understood  the  situation  in  which  the 
wife  was  placed,  for  the  fiction  of  law,  which  considered  the  husband  as 
civilly  dead,  put  the  wife  in  the  same  situation  as  if  he  were  actually 
dead;  then  proceeded  to  observe  that,  ^^transportation  for  a  term  of 
years  might  give  rise  to  many  difficulties  with  respect  to  the  enjoyment 
of  the  husband's  estate,  both  real  and  personal ;  but,  besides  the  diffi- 
culties which  might  arise  during  the  term  of  transportation,  another 
difficulty  of  equtd  importance  occurred,  where  the  wife  had  contracted 
debts  after  the  perioa  of  her  husband's  transportation  had  elapsed,  but 
before  his  actual  return  to  this  country.  In  the  case  of  Sparrow  v. 
CarrutherSy  Mr.  Justice  To^e^  seemed  to  have  treated  it  as  a  material 
circumstance  in  evidence,  that  the  time  of  transportation  was  not  ex- 
pired, and  he  did  not  give  any  opinion  as  to  what  would  have  been  the 
situation  of  the  parties  if  it  had  been  expired.     The  court  could  not 

E resume  to  say  how  Mr.  Justice  Yates  would  have  decided,  had  the 
usband  continued  to  reside  abroad,  after  the  period  of  his  transporta- 
tion had  expired,  or  had  only  remained  there  to  arrange  his  affairs, 
with  a  view  of  returning  to  this  country  when  he  had  so  done."  Since 
the  preceding  observations  were  made,  the  following  case  was  decided 
at  Nisi  Prius  in  1801 :  in  assumpsit  for  goods  sold  and  delivered,(a) 
the  defence  was,  that  the  plaintiff  was  a  married  woman.  The  plaintiff's 
counsel  answered  this  case  by  producing  the  record  of  the  husband's 
conviction  for  felony  in  March,  1794,  and  of  a  sentence  of  transporta- 
tion for  seven  years ;  whereupon  it  was  insisted,  on  the  part  of  the 
defendant,  that  the  sentence  being  for  seven  years,  from  March,  1794, 
that  time  was  now  expired,  so  that  the  husband  was  competent  to  sue. 
But  Lord  AlvanUyy  G.  J.,  said,  that  by  the  record  of  the  conviction 

(y)  sparrow  v.  Carrutkertf  cited  in  Lean  v.  Schutz,  2  Bl.  R.  1197,  and  in  Corbeti  v. 
Poelniiz,  I T.  R.  Y. 

(z)  Marsh  y.  ffutekhuonj  2  Bos.  &  Pul.  231. 

(a)  Carrol  r.  BleneoWj  Jane  3, 1801 ,  Sittings  after  Bast.  T.  C.  B. ;  conmAlvanleyjC,  J., 
4  Esp.  N.  P.  C.  27. 

(1)  Trotu^hton  v.  Hillj  2  Hayw.  406;  Wriffht  T.  Wriffhi,  2  Dessauss.  244. 
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and  sentence,  there  was  conclnsive  evidence  to  sapport  the  rigbt  of 
action  in  the  plaintiff  as  a  feme  sole,  and  though  the  term  of  his  trans- 
portation had  expired,  if  in  fact  he  had  not  returned,  the  right  of 
action  remained ;  but  that,  if  the  defendant  meant  to  rely  on  the  dr- 
cumstance  of  the  husband  having  returned,  the  proof  of  that  lav  on 
the  defendant.  Evidence  to  this  effect  not  being  offered,  the  plamtiff 
had  a  verdict. 

4.  Where  the  husband  is  an  alien,  who  has  deserted  this  kingdom, 
leaving  his  wife  to  act  here  as  a  feme  sole,  the  wife  may  be  charged 
as  a  feme  sole  for  contracts  made  after  such  desertion.     In  assumpsit 

for    goods    sold    and  delivered,(6)   the  defendant   pleaded 
[  ^805  ]   ^that  she  was  covert  of  the  Duke  de  Pienne.     It  appeared 

in  evidence,  that  the  duke,  who  was  an  alien,  had  gone 
abroad  in  the  year  1793,  with  an  intention  to  return  in  four  months, 
but  had  not  returned ;  during  his  absence  the  defendant  had  kept  house, 
and  paid  bills  on  her  own  account  and  in  her  own  name.  Lord  KenyoHj 
C.  J.,  said,  this  case  came  within  the  principle  of  the  common  law, 
where  the  husband  had  abjured  the  realm.  If  the  husband  had  been 
absent  for  some  time,  and  then  returned,  and  paid  bills  contracted  bj 
the  wife  in  his  absence,  and  again  left  the  kingdom,  he  should  hold  the 
defendant  not  liable ;  hut  here  was  a  desertion  of  the  kingdomj  and  an 
absence  for  some  years ;  he  was  no  longer  domiciled  here,  and,  in  tki 
interval^  the  wife  was  supplied  with  those  articles;  if  she  was  not  to  be 
held  liable  for  debts  contracted  under  such  circumstances,  she  might 
starve.  See  also  Francks  v.  Duchess  de  Pienne^  2  Esp.  N.  P.  G.  587, 
to  the  same  effect.  But  see  Kay  v.  De  Pienne^  8  Campb.  123,  where 
Lord  HUenboreugh  confines  the  preceding  doctrine  to  the  case,  where 
the  husband  has  never  been  in  this  kingdom.  In  De  O^aiUon  v.  Vic- 
toire  Hard  L'Aigley  1  Bos.  &  Pul.  857,  where  the  replication  to  a  plea 
of  a  coverture  was,  that  the  husband  resided  abroad,  (not  stating  him 
to  be  an  alien,)  and  that  the  defendant  lived  separate  from  him  in  this 
kingdom,  that  she  traded  as  a  feme  sole,  and  plaintiff  did  not  give 
credit  to  the  husband,  but  traded  with  the  defendant  as  a  feme  sole, 
and  on  her  credit ;  the  court  held  the  wife  chargeable  as  a  feme  sole. 
But  it  is  conceived  that,  since  the  case  of  Marsh  v.  Hutehinsanj  2  Bos. 
&  PuL  226,  such  a  replication  could  not  be  supported  unless  it  i^ppeared 
that  the  husband  was  an  alien.  '^  There  is  a  great  difference  betwe<m 
the  cases  of  au  Englishman  residing  abroad,  leaving  his  wife  in  tiiis 
country,  and  of  a  foreigner  so  doing.  The  former  may  be  compelled 
to  return  at  an^  time  by  the  king's  privy  seal.  There  is  not  any  case 
in  which  the  wife  has  been  holden  liable,  the  husband  being  an  Engliab* 
man."  Per  Heath,  J.,  in  Marsh  v.  Hutchinson.  See  also  JFarrer  v. 
Countess  of  Oranardy  1  Bos.  &  Pul.  N.  R.  80,  where  Heath,  J.,  said, 
the  case  of  De  Gailhn  v.  L'Aigle,  proceeded  much  upon  the  ground 
of  the  defendant's  husband  being  a  foreigner.  But  see  StretUm  v. 
Busnach,  1  Bingh.  N.  C.  189,  and  Borden  v.  De  Keverberg,  2  M. 
&  W.  6L 

The  case  of  Marsh  v.  Hutchinson,  was  an  action  for  goods  sold  and 

(6)  Waffard  v.  The  Ducket  de  Pienne,  Jane  7,  1797,  Middlesex  Sittings,  2  Esp.  N.  P.O. 
554. 
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delivered;  the  defence  coverture.     The  defendant's  husband  was  an 
Englishman,  who  about  ten  years  before  action  brought,  had  purchased 
the  appointment  of  a^ent  for  the  English  packets,  at  the  Brill,  in  Hol- 
land, and  had  resided  there  ever  since.    During  that  period,  he  became 
possessed  of  madder-grounds,  from  the  cultivation  of  which  he  derived 
considerable  profit.     On  the  irruption  of  the  French  into  Holland,  in 
1795,  his  employment  as  agent  having  ceased,  he  sent  the  defendant, 
together  with  his  family,  to  reside  in  England,  but  he  remained  in  Hol- 
land to  look  after  his  madder-grounds,  and  with  a  view  to  re- 
cover his  situation,  in  case  *the  intercourse  between  England   [  *306  ] 
and  Holland  should  be  re-established.     The  defendant  lived 
at  Aylsham,  in  Norfolk,  and  was  there  considered  to  be  a  married 
woman.     The  plaintiff  had  furnished  her  ifith  coals,  for  the  value  of 
which  this  action  was  brought.     It  was  holden,  under  these  circum- 
stances, that  the  husband's  residence  in  Holland  did  not  enable  the 
wife  to  bind  herself  by  her  own  contracts.    So  where  to  a  plea  of  covert- 
iire(c)  the  plaintiff  replied,  that  the  defendant's  husband  '4ived  and 
resided  in  Ireland,  and  that  the  defendant  lived  in  this  kingdom  sepa- 
rate from  her  husband  as  a  single  woman,  and  as  such  single  woman, 
promised,  &c. ;"  the  replication  was  holden  bad  on  general  demurrer, 
because  the  terms  of  it  were  perfectly  consistent  with  a  mere  tempo- 
rary absence,  and  they  miight  be  applied  to  in  the  case  of  every  man, 
who  went  for  a  short  time  to  live  in  Ireland  or  Scotland,  and  whose 
wife  in  the  mean  time  contracted  debts  here.     So  where  to  a  plea  of 
coverture  the  plaintiff  replied,  that  before  the  cause  of  action  accrued 
the  defendant  s  husband  became  bankrupt,  absconded  without  appear- 
ing to  his  commission,  and  continued  to  reside  in  foreign  parts ;  on 
general  demurrer,  the  replication  was  holden(d!)  bad ;  for,  independently 
of  the  objection  that  this  replication  did  not  contain  any  express  aver- 
ment, that  the  defendant's  promise  was  made  during  the  absence  of  her 
husband,  nor  any  equivalent  allegation,  it  did  not  state  such  an  invol- 
untary absence  of  tne  husband,  as  within  the  principle  of  former  de- 
cisions, could  affect  her  with  the  liabilities  of  a  feme  sole.    It  alleged 
no  more  than  a  temporary  absconding.     To  trespass  for  breaking  and 
entering  the  plaintiff's  dwelling-house  and  Bhop,(6)  on  the  8th  of  April, 
1807,  and  on  divers  other  days,  &;c.,  and  ejecting  her  from  the  posses- 
sion thereof:  defendant  pleaded,  that  the  plaintiff  at  the  time  of  com- 
mitting the  trespass,  and  thence  continually  hitherto,  hath  been,  and 
still  is,  under  the  coverture  of  one  Jos.  Bojzgett,  then  and  still  her  hus- 
band, and  still  alive.    Replication,  that  beiore  the  committing  the  tres- 
passes, the  husband  deserted  and  left  plaintiff,  and  departed  out  of  this 
kingdom  to  parts  beyond  the  seas,  viz.  to  America,  without  leaving  any 
means  of  necessary  provision  and  support  to  plaintiff;  and  from  the 
time  of  his  departure  hitherto,  has  not  returned  to  this  country,  nor 
corresponded  with  nor  been  heard  of  by  plaintiff;  and  that  during  all 
that  time,  plaintiff  has  lived  apart  from  her  husband,  and  made  con- 
tracts, and  obtained  credit  as  a  single  woman ;  and  for  her  necessary 

Ce)  Farrur  ▼.  ComUut  of  Orawird,  1  Bos.  k  PaL  N.  R.  SO. 

[d)  WUUaouon  y.  Dawei,  9  Bingh.  292. 

[e)  Bogg€U  Priar^  1 1  Eacrk,  301. 
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'support  and  maintenance  has,  daring  all  that  time,  carried  on  tlie  busi- 
ness of  a  merchant,  as  a  single  woman  and  sole  trader,  and  as  such  iras 
lawfully  possessed  of  both  dwelling-house  and  shop.  Rejoinder,  that 
the  husband  was  born  within  this  realm,  and  from  the  time  of  his  na- 
tivity hitherto,  has  been  and  still  is  a  subject  of  our  Lord  the  King, 
and  that  he  has  not  at  any  time  hitherto  abjured  this  reahn, 
[  *807  ]  or  been  exiled  or  ^banished,  or  relegated  therefrom.  On  de- 
murrer, the  court  listened  reluctantly  to  the  argument  in 
support  of  the  replication,  and  gave  judgment  for  the  defendant  on  the 
authority  of  the  preceding  cases,  observing  that  the  rule  had  been  laid 
down  in  Marshall  v.  Mutton;  it  was  capable  of  having  exceptions  en- 
grafted on  it,  as  where  the  absence  is  tantamount  to  a  civil  death,  &c; 
but  that  a  temporary  absence  of  the  husband,  not  banished  or  the  like, 
had  never  been  deemed  sufficient.(l) 

An  action  cannot  be  maintained  against  one  as  the  executor  of  a 
feme  covert,(/)  although  the  ground  of  the  action  be  goods  furnished 
to  her  in  the  course  of  trade  carried  on  by  her  as  a  feme  sole,  and 
though  defendant  may  have  possessed  himself  of  goods  to  the  amount 
of  the  demand,  of  which  the  woman  was  in  possession  as  a  feme  sole. 


III.     Of  Actions  by  Husband  and  Wife, 

1.  Where  the  Hutband  and  Wife  mu%tj<m,p.  307. 

2.  Where  the  Hutband  mutt  aue  ahne^p.  309. 

3.  Where  the  Husband  and  Wife  may  join,  or  the  Husband  may  sue  alone  at  his  EleeH^Hf 

p,3n, 

1.   Where  the  Husband  and  Wife  mnst  join,{2) — ^In  real  actions  for 
the  recovery  of  land  for  the  wife,  the  husband  and  wife  must  join.(^) 


(/)   Clayton  v.  Adams,  Executor,  L.  P.  B.  107,  Dampler,  MSS.  L.  I.  L. ;  6  T.  EL 

604,  S.  0. 
{g)  1  Bulst.  21. 

(1)  Where  the  wife  left  England  in  consequence  of  ill  treatment  by  her  husband,  and 
came  to  Massachusetts,  and  both  husband  and  wife  were  aliens,  and  he  continued  to 
reside  in  England,  it  was  held,  that  she  might  sue  as  a  feme  sole.  Gregory  t.  Paul,  15 
Mass.  Rep.  31 ;  Robinson  v.  Reynolds,  1  Atk.  174.  So  where  the  husband  was  a  citizcB 
and  resident  of  Rhode  Island,  and  had  driven  his  wife  away  without  the  means  of 
support,  whereupon  she  came  to  Massachusetts,  and  had  resided  there  for  twenty  years, 
it  was  held,  that  she  was  entitled  to  sue  as  a  feme  sole,  Abbott  r.  Bayley^  6  Pick.  89. 
In  Starr ett  v.  Wynn,  17  S.  k  R.  130,  it  was  held,  that  if  a  husband  deserts  his  wifc. 
and  ceases  to  perform  his  marital  duties,  the  acquisitions  of  property  made  by  his  wife 
during  such  desertion  are  her  separate  estate,  and  she  may  dispose  of  them  by  will  or 
otherwise. 

Where  the  husband  sailed  from  the  United  States,  and  neither  he  nor  the  vessel  were 
erer  heard  of  after,  and  twelve  years  having  elapsed ;  held,  that  these  circumstances 
furnished  an  irresistible  presumption,  from  analogy  to  tiie  statute  of  bigamy,  and  the 
statute  concerning  leases  determinable  upon  lives,  that  he  was  dead,  and  that  the  wiie 
might  be  sued  as  a  feme  sole.  King  v.  Paddock,  18  Johns.  Rep.  141 ;  ante,  p.  302,  note  2. 

(2)  She  mtut  be  joined  as  plaintiff  to  recover  a  demand  which  accrued  to  her  before 
marriage.  Morse  v.  EarU,  13  Wend.  271 ;  Story  r.  Baird,  2  Qreen,  K.  J.  R.  262 ;  Croxterr. 
Oans,  1  Bibb,  267 ;  Nutts  v.  Rutter,  1  Watts,  233  j  Johnston  v.  Posteur,  Cam.  k  Nor.  464 ; 
Norfeit  v.  Harris,  lb.  617  ;  Armstrong  v.  SimonUm,  2  Murph.  367.  They  cannot  sue  «* 
law  for  proceeds  of  real  estate,  against  trustee  of  the  wife.  The  remedy  is  in  equitv. 
Duonl  y.  Covenhoven,  4  Wend.  661. 
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So  in  action  of  waste^  for  waste  committed  on  the  land  of  the  wife.  (A) 
So  in  detinne  of  charters  of  the  wife's  inheritance.(2)     In  an  action  on 
a  bond  given  to  wife  dum  %ola^  husband  and  wife  must 
join.(i)(l)     But  husband  may  sue  alone  *on  bill  payable  to   [  *808  ] 
wife  dum  sola,  but  becoming  due  after  marriage.  (2) 

Bond  was  given  to  wife  during  coverture ;  the  wife  died  ;  and  then 
the  husband  sued  upon  the  bond,  as  administrator  to  his  wife ;  it  was 
holden,  on  demurrer,  that  the  action  was  well  brought.  (?n)(2)    If  an  ac- 


i! 


[h)  7  Hen.  IV.  15,  a. ;  3  Hen.  Vf.  34.  (i)  1  Rol.  Abr.  347,  (R.)  pi.  1. 

[k)  Per  Lord  Hardwieke,  G.  J.,  in  Batet  ▼.  Dandy,  2  Atk.  208. 

(/)  McNdlage  v.  Hollatoay,  1  B.  &  Ad.  218.  See  Sichardi  v.  Riehardsy  2  B.  &  Ad.  463  ; 
Gater$  y.  Madeley,  6  M.  &  W.  423. 

(m)  Day  t.  Padrone,  B.  R.  Trin.  13  k  14  Geo.  II.  MSS ;  2  M.  ft  S.  396,  n.,  and  Serj. 
Hm'sHSS.Tol.  27,p.l72. 


(1)  I  am  not  aware  of  any  solemn  adjudication  on  this  point,  but  the  position  is 
supported  by  the  foUowing  aathorities:  1.  In  Fenner  t.  Plaskettj  Moor,  422,*  it  is  said, 
that  for  a  debt  due  to  the  wife  dum  tola^  husband  and  wife  ought  to  join ;  but  it  is 
observable,  that  in  Croke's  report  of  this  case  (Cro.  Elis.  459),  which  is  more  full  and 
accurate  than  Moor's,  this  dictum  does  not  appear.  2.  In  1  Roll.  Abr.  347,  (R.)  pi.  3,  it  is 
laid  down  that  husband  and  wife  ought  to  join  in  actions  due  to  the  wife  before  cover- 
ture ;  but  there  is  not  any  authority  cited.  3.  Lord  ffardwieke,  C,  in  Oar/orth  v.  Brad' 
ley,  2  Yes.  676,  677,  takes  a  distinction  between  chosea  m  action  vesting  in  the  wife 
before  and  after  marriage,  and  confines  the  power  of  the  husband  to  sue  alone  Ur  those 
which  vest  during  the  coverture.  4.  In  BuUer's  N.  P.  179,  it  is  laid  down  that  a  debt  to 
a  man,  in  right  of  bis  wife,  cannot  be  a  set-off  in  an  action  against  him  on  his  own 
bond ;  cites  Faynter  v.  Walker,  G.  B.  B.  4  Geo.  III.  5.  Lord  Kenyon,  G.  J.,  delivering  the 
judgment  of  the  court  in  MUner  v.  Milnes,  3  T.  R.  631,  said,  "it  is  extremely  clear 
on  the  one  hand,  that  the  marriage  gives  to  the  husband  all  the  personal  estate  which 
the  wife  has  in  possession ;  it  is  also  clear  on  the  other  hand,  that  where  a  chose  in  action 
of  the  wife  is  to  be  reduced  into  possession,  and  it  is  necessary  to  bring  an  action  for 
that  purpose,  it  must  be  brought  in  the  names  of  both  husband  and  wife."  It  may  be 
observed,  on  this  last  case,  (which  was  an  action  of  trespass  brought  by  a  feme  covert, 
without  her  husband,  for  an  injury  done  to  the  personal  chattels  of  the  wife  dum  sola  ; 
to  which  coverture  of  the  plaintiff  at  the  time  of  exhibiting  the  bill  was  pleaded  in  bar,) 
that  it  was  not  necessary  for  the  determination  of  this  case  to  decide,  that  the  action 
mast  be  brought  by  husband  and  wife.  It  was  only  necessary  to  decide,  in  the  first 
place,  that  the  wife  could  not  sue  alone,  upon  which  point  there  could  not  be  any  doubt, 
as  the  wife  cannot  in  any  of  these  cases  sue  alone ;  and,  secondly,  whether  advantage 
could  be  taken  of  the  wife  suing  alone  by  a  plea  of  abatement,  or  a  plea  in  bar ;  the 
question  whether  the  husband  might  sue  alone  was  wholly  irrelevant.  It  may  be  pro- 
per to  add,  that  the  court  were  of  opinion,  that  the  plea  ought  to  have  been  in  abate- 
ment. So  in  Bendix  v.  Wakeman,  12  M.  k  W.  97,  it  was  adjudged  that  the  coverture  of 
the  plaintiff  cannot  be  pleaded  m  bar  to  an  action  of  covenant  on  a  deed  made  between 
the  defendant  and  the  plaintiff:  it  is  matter  for  a  plea  in  abatement  only.  6.  This  ques- 
tion was  raised,  but  not  decided,  in  the  case  of  Carr  v.  Taylor,  10  Yes.  578,  before  Sir  W. 
Grant,  M.  R.,  who  said  that  there  had  been  some  doubt  upon  it  at  law.  I  cannot  con- 
clude this  note  without  observing,  that  until  the  doubts  which  hang  over  this  question 
are  removed  by  a  solemn  adjudication,  the  best  way  of  proceeding  for  the  recovery  of  a 
chose  iti  action  of  wife  dum  sola,  is  to  bring  the  action  in  the  names  of  husband  and  wife ; 
on  the  propriety  of  which  method  a  question  cannot  be  raised. 

(2)  If  the  husband  survive  the  wife,  he  is  entitled  to  all  her  choses  in  action,  chat- 
tels real,  trusts,  and  every  other  species  of  personal  property,  whether  actually  vested  in 
her  and  reduced  into  possession,  or  contingent  and  recoverable  only  by  .action  or  suit; 
and  the  representative  of  the  husband  is  entitled  as  much  to  that  species  of  the  wife's 
property  which  lies  in  action  or  suit,  and  is  not  reduced  into  possession,  as  to  any  other ; 
the  right  of  administration  is  in  the  husband's  next  of  kin,  and  if  obtained  by  another, 
be  is  trustee  to  the  husband's  representative.     Whiieaker  v.  White<iker,  6  Johns.  Rep. 

•Cited  by  the  court  in  WeUer  v.  Baker,  2  Wils.  422. 
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tion  IB  brought  in  respect  of  a  personal  wrong  to  the  wife,  as  for  the 
battery  of  the  wife,  the  husband  and  wife  must  join;(l) 
[  '*^809  ]  '''so  in  action  for  slander  of  the  wife,  she  must  join  becaiue 
she  is  the  party  slandered,  and  the  husband  must  join  fmr  eon- 
formity;(n)  and  the  declaration  ought  to  conclude,  ^Ho  their  da- 
mage, \o)  and  not  ^^  to  the  damage  of  the  husband,"(p)  for  the 
damages  will  survive  to  the  wife,  if  the  husband  die  before  they  are 
received.  So  where  an  action  is  brought  for  fiH>rd»  in  themselves  ac- 
tionable [spoken  of  the  wife,]  and  no  special  damage  laid,  then  such 
conclusion(f)(2)  is  right ;  for  tne  action  survives  :(8)  but  in  a  case  where 

(n)  Dengaie  r.  Oardiner,  4  M.  &  W.  6. 
(cS  Horton  T.  B^les,  I  Sid.  387. 

(p)  Judgment  arrested  for  this  conclasion,  in  Newton  and  Uz,  r.  Hatter^  Lord  Bajv. 
1208. 
(g)  Orove  and  Ux,  y.  Hart^  Tr.  26  Geo.  II.  BuU.  N.  P.  7. 

II  2y  and  cases  there  cited.    See  Hartman  ▼.  Dondd^  1  Bawie,  279.    See  p.  289,  note  3, 
ante, ' 

Bat  where  a  husband  abandoned  his  wife,  and  married  another  woman,  with  whom 
he  continued  to  live  for  twenty  years,  he  was  holden  to  hare  forfeited  all  just  dum  to 
his  wife's  distributive  share  to  personal  estate  inherited  by  her.  And  equity  ordered  the 
principal  of  the  wife's  share  to  be  brought  into  court,  and  placed  at  interest,  and  after 
her  death  the  principal  to  go  to  her  chil(Uen  or  their  representatives.  Dumond  v.  Mefttj 
4  Johns.  Ghanc.  Bep.  318. 

(1)  But  in  these  cases  the  hnsband  may  sue  alone  for  the  iigury  sustained  byhim^ 
from  the  loss  of  the  society,  comfort,  and  assistance  of  his  wife,  in  consequence  of  the 
battery ;  Hyde  v.  Scitsor^  Oro.  Jac.  538.  And  if  the  husband  adopts  this  method,  he 
may  in  the  same  declaration  complain  of  a  battery  to  himself.  Ouy  v.  ZtV^My,  Cro.  Jac. 
501.  Although  the  wife  ought  not  to  be  joined  in  an  action  with  the  hnsband  for  the 
battery  of  the  husband,  (Newton  y.  Hatter ^  Lord  Raym.  1208,)  yet,  where  husband  sad 
wife  join  in  an  action,  for  a  personal  wrong  to  the  wife,  the  husband  may  declare  ako 
for  an  injury  arising  solely  to  himself  by  way  of  aggravation  of  damages  ;  as  where,  ii 
trespass  by  husband  and  wife,  for  false  imprisonment  of  wife,  per  quod  negotia  domettie* 
of  the  husband  remanaerunt  if^eeta  ad  grave  danmum  ^orum ;  on  motion  in  arrest  of 
judgment,  the  declaration  was  holden  good  ;  for,  although  the  husband  and  wife  coold 
not  have  declared  jointly  for  the  special  damage  resulting  to  the  husband  alone,  if  such 
damage  had  been  the  gist  of  the  action,  yet  in  this  case,  it  having  been  laid  for  ags^e^ 
vation  of  damages  only^  the  action  was  well  brought.  See  Barnes  v.  Hurdy  1 1  Mass.  &9i 
For  trespass  wiU  lie  for  a  matter  jointly  with  other  matters,  for  which  singly  an  actios 
could  not  have  been  maintained ;  as  trespass  will  lie  for  entering  the  plaintifTs  boose, 
and  beating  hie  eert'ant,  without  adding,  *^per  quod  eerviHum  amieit ;]  for  then  it  is  con- 
sidered  as  a  continuation  of  the  first  trespass.  Rueeell  r.  Come,  Ld.  Raym.  1031 ;  Sa&.  119, 
6  Mod.  127,  5.  C.  So  where  in  an  action  of  assault  and  battery  by  husband  and  wife,  it 
was  stated  in  the  declaration  that  the  defendant  assaulted  the  wife,  and  driving  a  coach 
over  her,  bruised  her,  and  "  by  reason  thereof"  the  husband  laid  out  divers  sums  of 
money  in  the  cure,  Ac. ;  after  verdict  for  plaintiff,  with  entire  damages,  it  was  holdea, 
on  motion  in  arrest  of  judgment,  that  the  gist  of  the  action  was  the  beating  of  the  wi^ 

and  the  expenses  incurred  by  the  husband  were  only  in  aggravation  of  damages ;  sod 
PoweUf  J.,  observed,  that  if  these  had  been  omitted  in  the  declaration,  yet  the  surgeon's 
bill  might  have  been  given  in  evidence  in  aggravation  of  damages.  Thdd  v.  Ridfiri, 
II  Mod.  264.  See  also  Dix  t.  Brookes,  I  Str.  61 ;  but  In  Dengate  v.  Gardiner^  4  K. 
&  W.  7,  Lord  Abinger,  C.  B.,  said,  that  "  in  trespass  by  husband  and  wife  for  assault  oo 
the  wife,  the  surgeon's  bill  cannot  be  recovered.'^  But  in  Lewis  v.  Babeock,  18  Johns. 
Rep.  443,  in  assault  and  battery  committed  on  the  wife,  where  the  husband's  damages 
for  the  loss  of  comfort,  Ac,  of  his  wife,  and  expenses  incurred  by  her  illness,  were  joined 
in  aggravation  ,*  it  was  holden,  that,  although  the  objection  was  in  arrest  of  judgment, 
it  would  have  been  good  on  demurrer.    Vide  cases  there  cited. 

[2)  S.  P.  Throgmorton  v.  Davis,  3  Blackf.  383. 
feme  sole  plaintiff  marries,  after  a  report  of  referees  in  her  favor,  the  hnsband 


(2)  S.  P.  t 

(3)  If  a/e 
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special  damage  was  laid  for  the  loss  of  wages  of  the  wife,  it  was 
holden,(r)  that  the  husband  and  wife  could  not  recover  for  such  damage; 
for  as  the  profit  of  her  wages  is  entirely  his,  he  alone  can  sue  for  the 
loss  of  them. 

2.  Where  the  Huehand  must  9ue  atone, — ^Where  the  wife  cannot 
maintain  an  action  for  the  same  cause,  if  she  survive  her  husband, 
the  action  must  be  brought  by  the  husband  alone:  as  in  the  case 
of  an  action  of  indebitatus  assumpsit  for  the  labour,  &c., 
of  the  wife,  *during  the  coverture ;(«)  for,  in  contemplation  [*310] 
of  law,  the  wife  is  considered  as  tne  servant  of  the  hus- 
band, and  he  is  entitled  to  her  earnings,  and  such  earnings  shall 
not  survive  to  the  wife,  but  ^o  to  the  personal  representative  of 
the  husband.(l)  So  in  an  action  on  the  case  for  words,(^)  not  ac- 
tionable in  themselves,  spoken  of  the  wife,  whereby  the  husband  sus- 
tains special  damage,  the  husband  must  sue  alone.  So,  in  actions  for 
injuries  committea  during  coverture  to  personal  chattels,(i^)  which 
by  law  are  vested  in  the  husband ;  as  in  trespass  for  cutting  down  and 
carying  away  com,  although  it  grew  upon  the  wife's  land:  for  it  grows 
by  the  industry  of  man,  and  consequently  the  property  thereof  is  in 
the  husband  alone.  (2)  In  all  cases  where  the  wife  shall  not  have  the 
thine,(rr)  when  it  is  recovered,  either  solely  to  herself,  or  jointly  with 
her  husband,  but  the  husband  only  shall  have  it,  there  the  husband 
shall  sue  alone.  An  action  on  the  case  was  brought  by  A.  and  B.  his 
wife(y)  for  the  use  and  occupation  of  a  messuage  ana  lands,  and  for 
money  had  and  received  to  the  use  of  the  husband  and  wife,  stating  the 
promises  to  husband  and  wife ;  after  judgment  by  default,  writ  of  inquiry 

(r)  DmgaU  t.  Gardiner j  4  M.  ft  W.  6. 

Is)  Buckley  t.  ColUer,  Salk.  114,  and  Garth.  251. 

(t)  Cotetnan  and  vftfe  r.  Harcouri^  1  Ley.  140,  cited  in  SavUle  and  tcife  y.  Sweeny^  4 
B.  k  Ad.  514. 

(u\  Arundel  y.  Sk<»rt,  Cro.  Bliz.  133.  (x)  1  Rol.  Abr.  347,  (Q.)  pi.  5. 

(y)  BidgoodY,  Way  and  wife,  on  error  in  Ex.  Ghamo.  2  Bl.  B.  1236,  cited  in  Morria  y. 
Norfolk,  1  Tannt.  214. 


mnst  be  made  a  party,  hj  teire  faeias,  to  the  judgment.    Johnson  v.  Parmely,  17  Johns. 
Rep.  271. 

The  husband  of  2k  feme  covert,  guardian  in  socage,  must  join  in  actions  by  her.  Byrne 
y.  Van  Hoesen,  5  Johns.  Bep.  66. 

(1)  It  may  here  be  obsenred,  that,  although  the  law  will  not  imply  a  promise  to  the 
wife,  yet  where  the  wife  is  the  meritorious  cause  of  the  action,  that  is,  where  the  defendant 
has  deriyed  profit  or  adyantage  from  her  labor  or  skill,  and  an  express  promise  of 
remuneration  is  made  by  the  defendant  to  the  wife,  if,  in  such  case,  an  action  is  brought 
by  the  husband  and  wife  jointly,  and  it  is  expressly  stated  in  the  declaration,  that  the 
promise  was  made  to  the  wife,  an  objection  cannot  be  raised  to  such  declaration,  merely 
on  the  ground  of  the  wife  haying  been  joined;  because  contracts  made  by  the  wife,  with 
the  assent  of  the  husband,  are  yalid,  and  the  bringing  the  action  in  their  joint  names  is 
a  declaration  of  such  assent;  and  in  this  case  the  action  would  suryiye  the  wife.  Brash" 
ford y.  Buekingham,in  error,  Gro.  Jac.  77,  205.  Gare,  however,  must  be  taken,  that  the 
declaration  does  not  embrace  imy  other  cause  of  action  accruing  to  the  husband  alone ; 
for,  if  it  does,  it  will  be  bad.  JSfolmes  and  w\fe  y.  Wood,  cited  by  tiie  court  in  Welier  y. 
Baker,  2  WUs.  424.  ^ 

(2)  Husband  and  wife  being  seised  of  land  in  right  of  wife  may  join  in  trespass  quare 
etofUium  fregii,  et  herbam  ibidem  erescentem  eonsumpeit  et  asportavit,  because  the  grass  is  the 
natural  produce  of  the  earth,  and  shall  continually  go  with  the  land.  WUly  y.  Hanks- 
varih,  B.  B.  M.  3  Geo.  II.  HSS.,  and  cited  by  the  court  in  Welter  y.  Baker,  2  WUs.  424. 
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executed,  and  final  judgment  in  B.  R.,  a  writ  of  error  was  brought  in 
the  Exchequer  Chamber,  assigning  for  error,  that  judgment  was  given 
for  the  husband  and  wife  to  recover  their  damages,  whereas 
[  *811  ]  it  appeared  on  the  record,  that  B.  *ir2S  the  vrife  of  A.  and 
could  not  sustain  any  damage  by  reason  of  any  thin^  contained 
in  the  declaration ;  the  court  were  of  opinion,  that  the  judgment  was 
erroneous,  because  a  contract  could  not  be  made  with  a  married  woman; 
that  a  promise,  either  express  or  implied,  did  not  give  any  interest  to 
her ;  the  whole  resulted  to  the  husband,  and  the  action  ought  to  have 
been  brought  in  his  name.(l)  The  counsel  for  the  defendants  in  error 
having  urged,  that,  if  an  impossible  assumpsit  was  stated  in  the  decla- 
ration, it  might  quoad  her  be  surplusage,  as  much  as  if  she  had  been  a 
stranger ;  the  court  said  the  insertion  of  the  wife  could  not  be  sor* 
plusage,  for  it  created  an  interest  in  her,  and  entitled  her  to  damages 
by  survivorship.  Where  a  debtor  to  the  wife  as  executrix  promises  to 
pay  the  husband  in  consideration  of  his  giving  time  for  payment,  the 
husband  ought  to  sue  alone,  because  the  wife  is  not  a  party  to  the 
agreement  between  her  husband  and  the  defendant  ;(z)  but  in  this  case 
the  life  of  the  wife  must  be  averred  :(a)  N.  the  recovery  by  the  husband 
will  amount  to  a  devastavit  pro  tanto.  Per  jEToft,  G.  J.,  Carth.  463; 
but  per  Rokebffy  J.,  assets  at  law. 

8.  Where  the  Hu9band  and  Wife  may  joiuj  or  the  Husband  may  iUi 
alone  at  hie  Election, — In  personal  actions  for  the  recovery  of  damages 
only,  (other  than  actions  in  respect  of  personal  wrongs  to  the  wife.) 
where  the  action  will  survive  to  the  wife,(2)  the  husband  and  wife  may 
join  ;(5)  or  the  husband  may  sue  alone,  for  he  alone  may  release  soeh 
action.(8) 

Aeeumpeit, — In  an  action  for  a  breach  of  promise  made  to  husband 
and  wife  after  coverture,  to  pay  a  sum  of  money  to  the  wife,  husband 
and  wife  may  join.(<?)(4)  So  where  a  promise  is  made  to  the  wife 
only.(d) 


[z)  Yard  v.  Eland,  Lord  Raym.  368 ;  Salk.  117 ;  Garth.  462,  S,  C, 
)  Lea  y.  Minnej  Yelv.  84 ;  Gro.  Jac.  110.  (6)  Per  Gur.  2  Mod.  270. 

)  HUliard  v.  Hambridgty  Aleyn,  36. 

(d)  Prat  V.  Taylor,  Gro.  Kliz.  61  j  1  Rol.  Abr.  32,  pi.  12. 


(1)  Lord  EUenborough,  G.  J.,  speaking  of  this  report  in  Ord  y.  .^Vnirtdk,  3  East,  10$. 
said  that  the  declaration  was  not  stated  sufficiently  explicit ;  that  it  did  not  appetf 
whose  lands  had  been  used  and  occupied,  whether  the  husband's  or  wife's. 

(2)  In  Froadike  y.  Slerling^  1  Freem.  236,  Norths  G.  J.,  said,  "  that  he  always  took  it 
for  an  unquestionable  rule,  that,  wheresoeyer,  in  case  the  husband  should  die,  the  actios 
would  Buryive  to  the  wife,  there  the  wife  might  join,  but  on  the  other  side,  the  husband 
may  join  the  wife  in  many  cases  where  he  is  not  bound  to  join  her,  but  may  have  the 
action  alone."  See  also  Ayling  y.  Whieher,  6  A.  &  E.  259 ;  1  Ney.  k  P.  416.  Where 
huf^band  may  sue  in  his  own  name,  he  cannot  defeat  the  right  of  set-off  by  joining  his 
wife  as  a  co-plaintiff.    Ferguton  y.  Lathrop^  15  Wend.  625. 

(3)  ''What  the  husband  alone  may  discharge,  and  of  which  he  may  make  dispositioa 
to  his  own  use,  he  may  recoyer  alone  without  joining  his  wife  in  the  action."  Per 
Doddridge,  J.,  to  which  Cookj  G.  J.,  assented,  and  said  it  was  a  true  and  good  gronod. 
3  Bulst.  liS4.  "  For  any  species  of  injury  done  to  the  wife,  the  husband  may  release  the 
damages."    Southwark  y.  Packard,  7  Mass.  Rep.  95. 

(4)  Husband  and  wife  may  join  in  aesumpnt  for  the  purchase  money  of  the  land  of  the 
wife  sold  during  coyerture.    Migdon  y.  Thomat^  1  Har.  k  Qill,  139. 
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(?a9«nant. — ^Where  a  lease  is  granted  to  husband  and  wife  [  ^312  ] 
for  a  term  of  years,  and  the  lessor  ousts  them,  husband  and 
wife  may  join  in  action  of  coyenant.(e)  Queen  Elizabeth,  by  letters 
patent,  demised  a  house  to  A.  for  years,  who  covenanted  to  repair,(/) 
and  afterwards,  during  the  term,  the  queen  granted  the  reversion  to 
husband  and  wife,  and' to  the  heirs  of  the  husband  in  fee;  the  house 
being  out  of  repair,  the  husband  alone  brought  covenant,  and  it  was 
holden  well,  although  the  interest  of  the  feme  appeared  on  the  face  of 
the  declaration.(l)  Covenant  will  lie  by  husband  and  wife  for  non- 
payment of  rent,  due  by  virtue  of  a  lease  granted  by  husband  and  wife 
of  lands,  the  inheritance  of  wife.(^)  Husband  alone  may  bring  an 
action  on  a  covenant  made  to  himself  and  his  wife,  for,  although  the 
covenant  be  made  to  both,  yet  he  may  refuse  quoad  her.  (A)  £i  this 
case.  North,  C.  J.,  said,  that  he  remembered  an  authority  in  an  old 
book,  that,  if  a  bond  be  given  to  baron  and  feme,  the  husband  shall 
bring  the  action  alone,  which  shall  be  looked  upon  to  be  his  refusal  as 
to  her.(i) 

Debt. — So  if  a  bond  be  given  to  husband  and  wife  administratrix,(^) 
husband  may  sue  alone,  declaring  on  it  as  a  bond  to  himself.  In  debt  on 
bond  made  to  husband  and  wife,(Q  both  may  join ;  or  the  husband  may 
disagree  to  the  wife's  right  to  the  bond,(m)  and  bring  the  action  in  ms 
own  name  only;  but,  until  such  disagreement,  the  right  to  the  bond  is 
in  both  the  husband  and  wife,  and  shall  survive  ;(2)  hence,  if  the  hus- 
band dies,  the  wife  shall  l^ave  the  bond,  and  not  the  personal  repre- 
sentative of  the  husband.(n)(8)  So  in  debt  on  bond  made  to  the  wife 
during  coverture,((?)  or  in  assumpsit  on  a  promissory  note  given  to  the 
wife  during  co¥erture,(jp^  husband  and  wife  may  join :  or  husband  may 
sue  alone  ;(4)  but  if  the  nusband  does  not  reduce  his  interest  into  pos- 


!: 


^e)  Bro.  Baron  and  Feme,  pi.  33. 

;/)  Bret  T.  Cumberland,  Cro.  Jac.  399  ;  Buls.  163,  8.  C, 

{g)  AUberry  v.  WtUby,  Str.  230.  (A)  Beaver  v.  Lane^  2  Mod.  217. 

(i)  Cited  by  BuUer,  J.,  4  T.  R.  61 7.  (k)  Ankerstein  v.  Clarke,  4  T.  B.  616. 

(I)  32  Ed.  III.  5 ;  43  Ed.  III.  10 ;  Bro.  Baron  and  Feme,  pi.  14,  66. 

Im)  Coppm  V. ,  2  P.  Wms.  497.  (n)  Bro.  Baron  and  Feme,  pi.  60. 

(o)  Howell  T.  Maine,  [in  the  record,  Powell  v.  Mason,']  3  Le7.  403,  S.  P.  per  Lord 
JETardwicke,  2  Atk.  208.  See  also  Nurse  and  Ux,  y.  Wills,  4  B.  &  Ad.  739,  judgment 
affirmed  on  error,  1  A.  &  E.  66. 

(p)  FhiUiskirk  and  wife  ▼.  PluehweU,  2  M.  JE  S.  393. 


a 


But  see  Middlemore  v.  Ooodall,  Cro.  Car.  606. 

A  joint  obligation  to  husband  and  wife  for  a  debt  due  to  himself  alone,  is  a  gift  to 
the  wife,  which  suryives  to  her  in  case  of  his  death,  unless  there  be  a  deficiency  of 
assets  for  creditors,  or  perhaps  legatees.  Gibson  y.  Todd,  1  Rawle,  466.  Vide  Low  ▼. 
Porter,  2  Green,  516;  Condit  v.  Neighbour,  1  Green,  92.  A  gift  of  plate  to  difeme  covert, 
unexplained  as  to  intention,  vests  immediately  in  the  husband.  CarroU  y.  Lee,  3  Gill  k 
Johnson,  604.  So  also  does  a  promissory  note,  given  to  her  for  her  separate  use,  in 
consideration  of  her  share  of  an  intestate  estate.     Com.  v.  ManUy,  12  Pick.  173. 

(3)  See  Oibson  y.  To€Ui,  I  Rawle,  452.  If  after  judgment  in  favor  of  husband  and  wife 
on  such  bond,  the  husband  die,  and  afterwards  the  wife  die,  the  executors  of  the  wife 
may  bring  a  scire /ados,  on  the  judgment.  Executors  of  Schoonmaker  v.  Elmendorf,  10 
Johns.  Rep.  49. 

(4^  It  appears  by  a  MS.  note,  in  the  possession  of  a  friend  of  the  compiler,  that  the  roll 
in  Howell  v.  Maine  was  searched,  and  it  was  found  that  the  bond  was  given  to  the  wife 
during  the  coverture  \  for  devant,  therefore,  in  some  editions  of  Levinz's  Reports,  read 
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session  during  his  lifetime,  it  will  snrviTe  to  the  wife  ;{q)  bnt 
[  *313  ]  after  the  death  of  wife,  husband  ^mnst  sue  as  administrator 
to  his  wife  ;(r)  for  the  role  of  law  is,  that  choses  in  action  can 
only  be  put  in  suit  by  the  party  to  whom  they  are  giren ;  or,  after  their 
deaths,  by  persons  claiming  jure  repreBentatumU*  Hence,  if  the  hus- 
band, surviving  his  wife,  does  not,  in  his  lifetime,  reduce  her  choses  in 
action  into  possession,  although  in  equity  those  claiming  under  him  are 
entitled  to  them,  they  must  be  recovereci^  not  by  his  repre8entative8,(s) 
but  the  wife's ;  and  they  will  take  the  property  as  trustees  for  die 
representatives  of  the  husband.  A  married  woman,  being  administra- 
trix, received  a  sum  of  money  in  that  character,  and  lent  it  to  her 
husband,  taking  in  return  for  it  the  joint  and  several  pramiasory  note 
of  her  husband,  and  two  other  persons,  payable  to  her  with  interest ; 
it  was  holden,(^)  that  although  she  could  not  have  maintained  any 
action  upon  the  note  during  the  lifetime  of  her  husband,  yet  that,  he 
having  died,  and  the  note  having  been  given  for  a  good  considerati(»K, 
it  was  a  chose  in  action  surviving  to  the  wife,  and  that  she  might  sae 
either  of  the  other  makers  at  any  time  within  six  years  after  the  death 
of  her  husband,  and  recover  interest  from  the  date  of  the  note.  The 
assignees  of  a  bankrupt  may  maintain  an  action  in  their  own  names 
only,  for  a  chose  in  action  belonging  to  the  wife  before  marriage,  e. ;. 
a  promissory  note  given  to  her  dum  sola ;  and  in  such  action,  the 
defendant  cannot  set  off  a  debt  due  to  him  from  the  bankmpt.(ti) 

Where  husband  and  wife  have  recovered  judgment  on  a  bond  made 
to  wife,  dum  uola^  husband  and  wife  may  join  in  an  action(a;)  on  sach 
judgment ;  or  husband  may  sue  alone ;  for  that  which  was  before  a 
chose  in  action,  transit  in  rem  judicatam^  and  is  of  another  nature  from 
what  it  was  before  the  coverture.  If  it  be  referred  to  a  master  in 
Chancery  to  take  an  account  of  what  is  due  to  husband  and  wife,(jf) 
who  reports  the  sum  due,  and  appoints  it  to  be  paid  to  the  husband, 
and  the  defendant  is  committed  for  non-payment,  and  escapes,  Ae 
husband  and  wife  may  join  in  action  against  the  warden  for  the 
escape. 

Quare  impedtt. — So  where  a  risht  of  presentation  is  in  the  husband 
Jure  uxorisj  a  qu^re  impedtt  may  l)e  brought  by  the  husband  and  wife 
jointly.(2)  Or  the  husband  may  sue  alone,(a)  K>r  the  presentation  only 
IS  recoverable  and  not  the  advowson,  and  the  release  of  the  husband 
would  bar  the  action. 


LSS. 


[q)  Oaten  y.  Maddty^  6  M.  Jl  W.  423. 

Day  T.  Padrone^  B.  R.  Trin.  13  k  14  Gtoo.  II.  2  M.  ft  S.  396,  n.,  and  Seijt  Hill's 
HSS.  vol.  19,  p.  290,  and  yoI.  27,  p.  172.  («)  BtiU  T.  Kimpton,  2  B.  ft  Ad.  273. 

(t)  RieharcU  y.  Rtehardi^  2  B.  ft  Ad.  447,  recognised  in  Ro%e  y.  PoulUm,  2  B.  ft  Ad.  831 

(u)  Yates  y.  Sherrington^  11  M.  ft  W.  42,  recognizing  MUee  y.  WUUaau^  1  P.  Wms.  249, 
poety  p.  316. 

{%)  Woolvertton  y.  iymi^mor^  T.  18  ft  19  Qeo.  II.  C.  B.  MSS. 

ly)  Huggina  y.  Durham^  !Str.  726.  (z)  Bro.  Baron  and  Feme,  pL  41. 

[a)  lb.  pi.  28. 


durant.  Gomyns  has  stated  the  case  accurately  in  his  Digest,  tit  "  Baron  and  Feme"  (w.) 
Bee  Templeton  y.  Oram,  5  Qreenl.  417.  And  this,  although  the  note  were  giyen  to  the 
wife  by  her  maiden  name  through  mistake.    lb. 
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Replevin, — ^Baron  and  feme  may  be  joined  in  the  same  declaration 
in  replerin  for  goods  distrained  from  the  feme  dum  %ola,{h) 
If  the  '''goods  of  a  feme  sole  be  taken,  and  she  marries,  the  [  '*'314  ] 
husband  alone  may  sue  the  repleyin.(tf)  In  the  replevin  of 
goods  which  the  wife  has  as  ezecutriz,  husband  and  wife  shall  join,  ut 
videtur.{d)  Avowry  for  rent  arrear  jure  uxori%  may  be  by  husband 
and  wife,  or  husband  only,  averring  the  life  of  feme.(6) 

Tort, — In  an  action  upon  the  case  for  stopping  a  way  to  the  land  of 
the  wife,  husband  and  wife  may  join.(/)  So  an  action  upon  the  case 
for  cutting  down  trees,(j|r)  the  lops  of  wliich  were  reserved  to  the  wife 
for  her  life,  may  be  bifought  by  husband  and  wife  jointly.  In  WeRer 
and  Wife  and  others  v.  iaker^  2  Wils.  414,  an  action  was  brought  by 
the  dippers  at  Tunbridge  Wells,  together  with  their  husbands,  against 
the  defendant  for  exercising  the  business  of  a  dipper,  not  being  duly 
appointed  and  approved  according  to  a  private  statute :  it  was  holden, 
that  the  action  was  well  brought  in  the  names  of  the  husbands  and 
wives.  But  where  lands  were  demised  to  husband  and  wife  for  years, 
and  the  husband  had  granted  an  underlease,  it  was  holden,(A)  that  the 
husband  might  sue  alone  for  damage  done  to  the  reversion. 

I^espass, — Trespass  was  brought  by  the  husband  alone  for  hunting 
in  a  free  warren,(t)  which  he  had  in  right  of  his  wife,  and  it  was  ad- 
judged good,  for  damages  only  are  recoverable.  It  is  immaterial  as  to 
the  point  in  question,  whether  the  interest  of  the  husband  is  a  joint 
interest  with  the  wife,  or  an  interest  only  in  right  of  the  wife.  In  the 
first  and  second  cases  in  covenant  before  abridged,  the  husband  had  a 
joint  interest  with  the  wife.  In  the  fourth  case  in  covenant,  two  first 
cases  in  tort,  and  the  case  to  which  this  remark  is  annexed,  the  husband 
had  an  interest  only  in  right  of  his  wife. 

Trover, — ^Where  the  inception  of  the  cause  of  action  is  in  the  wife 
before  marriage,(i)  and  consummated  afterwards,  husband  and  wife 
may  join,  as  in  trover  for  a  personal  chattel  of  wife  before,  and  conver- 
sion thereof  after  marriage.fl)  It  must  be  observed,  that,  in  all  the 
preceding  cases,  where  the  wife  is  made  a  party,  her  interest  ought  to 
appear  on  the  face  of  the  declaration,  for  the  court  will  not  intend  it 
upon  demurrer,(Q  or  even  after  verdict,  according  to  the  case  of  Abbott 
y.  Blofieldj  Gro.  Jac.  644.  Sed  qu».  whether  this  case  be  law  to  its 
full  extent;  for  in  Bourn  and  Wife  v.  Mattaire,  Bull.  N.  P.  53,  and 
MSS.,  where  husband  and  wife  joined  in  replevin,  and  defendant  avowed 

(b)  Bro.  Baron  and  Feme,  pi.  85.  (e)  F.  N.  B.  159,  E.  cited  in  Bull.  N.  P.  53. 

(d)  Bro.  Baron  and  Feme,  pi.  85. 

(e)  Wise  v.  Bellent,  Oro.  Jac.  442 ;  Osborne  v.  Wdlleeden,  1  Mod.  273. 
(/)  Agreed  in  Baker  and  wife  ▼.  Brereman^  Gro.  Gar.  418. 

(g)  TregmieU  and  wife  ▼.  Beeve,  Gro.  Gar.  437. 

(h)  Wallis  y.  Harrison^  5  M.  &  W.  142.  (t)  Bro.  Baron  and  Feme,  pi.  16. 

{k)  Blaekb&m  y.  Oreaves,  2  Lev.  107.  {I)  Serres  v.  Dodd,  2  N.  R.  405. 

(1)  In  North  Carolina  it  is  held  that  in  detinue  to  recover  slayes  of  the  wi£B  detained 
before  and  at  the  time  of  the  marriage,  the  wifb  must  be  joined.  Johnston  y.  Pasteur^ 
Cameron  A  Norwood,  464.  So  in  Kentucky,  Orotuer  y.  Oano^  1  Bibb,  257.  See 
S^ners  y.  Alexander y  1  Ruff.  67;  Cronbr  y.  Bryant^  4  Bibb,  174;  Walker  y.  Mebame^  \ 
Murphy,  41. 
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for  rent  arrear,  after  yerdict,  it  was  objected,  that  the  husband  and 
wife  could  not  have  a  joint  property  in  personal  chattels  after 
[  '^'SIS  ]  the  marriage,  and  consequently,  *the  replevin  ought  to  have 
been  brought  by  the  husband  alone.  Lord  Hardwichc^  G.  J., 
deliyering  the  judgment  of  the  court,  said  that,  although  the  ground  of 
the  objection  was  generally  true,  yet,  notwithstanding,  as  a  man  and 
woman  might  haye  a  joint  property  before  marriage,  or  the  wife  might 
have  the  goods  in  question  as  executrix,  and  the  taking  might  in  both 
cases  be  before  marriage,  the  court  were  of  opinion,  that  they  might 
declare  jointly  in  an  action  for  such  taking.  That  if  the  law  would 
admit  of  such  joint  action,  the  fact  was  admitted  by  the  pleading.  The 
defendant  had  not  disputed  with  the  plaintiff  to  whom  the  property 
belonged  at  the  time  of  the  taking,  and  therefore,  if  there  could  be  % 
case  in  which  husband  might  join  with  the  wife  in  an  action  for  a  per- 
sonal chattel,  the  court  thought  that,  after  verdict^  this  ought  to  be 
intended  to  be  the  case :  Bro.  Bar.  and  Feme,  pi.  35,  abridges  a  book 
case  in  83  Edw.  III.  (but  which  is  not  to  be  found  in  Uie  "  Year  Book," 
and  was  probably  taken  from  some  manuscript)  wherein  it  is  held,  that 
husband  and  wife  may  join  for  such  things  as  the  wife  has  as  executrix, 
or  where  eoods  are  taken  from  her  whilst  sole.  A  declaration  in  re- 
plevin by  husband  and  wife,  where  nothing  appears  on  the  face  of  the 
record  whence  the  court  can  infer  that  the  wife  had  an  interest  in  the 
goods  taken,  is  bad,  on  special  demurrer.  SerreB  and  Wife  y.  Ladd^ 
2  K  R.  405.(1) 


ly .  Of  Actiane  agaiiMt  Susband  and  Wife. 

In  actions  against  the  husband  for  the  debts  of  the  wife  contracted 
before  marriage,(m)  if  the  wife  is  not  joined,(2)  advantage  may  be  taken 
of  the  omission  in  arrest  of  judgment ;  and  this  rule  holds,  although  an 
account  has  been  stated  with  tne  hu8band,(n)  for  that  does  not  alter 
the  nature  of  the  debt.  A  woman  occupied  a  house  from  Lady-day 
until  the  8th  of  June,  and  then  intermarried  with  the  defendant  and 
quitted  the  house,  having  on  the  Lady-day  preceding  given  notice  that 
sue  should  quit  at  Michaelmas ;  an  action  for  use  and  occupation  from 

(m)  MitehtMon  y.  ffewton,  7  T.  R.  348     TAnffel  y.  FeUonf  8  Johns.  149  ;  Gage  y.  Sud^ 
16  Id.  403.] 
(it)  Drue  v.  TTuMme^  Alejn,  12, 


beron 


Husband  and  wife  cannot  sue  jointly  in  repleYin  for  goods,  the  proper^  of  the  wife 
fore  marriage,  nnlawftilly  taken  afterwards.    He  must  sue  alone.    Setbert  y.  IfHmnfy 
6  Watts,  301. 

(2)  yide  Carl  y.  Wonder,  5  Watts,  97 ;  NeuU  y.  RmUer,  1  Watts,  229.  The  wile  cannot 
be  joined  upon  a  mere  personal  contract  arising  during  the  coYerture.  Jackwn  y.  Van* 
derheyden,  17  Johns.  271.  If  in  assumpsit  bj  husband  and  wife  it  be  not  shown  whj 
the  wife  is  joined,  it  wiU  be  fatal  on  error.  SldUy  y.  BarhiU,  2  Caines',  221.  BepleTin 
cannot  be  maintained  in  the  name  of  a  husband  and  wife  to  recoYer  chattels  the  propcrtj 
of  the  wife  before  marriage,  unlawfully  taken  afterwards.  The  action  must  lie  in  the 
name  of  the  husband  alone.  Setbert  y.  M^Henry^  6  Watts,  301;  Spiert  y.  AUzander^  1 
Ruff.  67.    See  Cnmer  y.  Oano^  1  Bibb,  217. 
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Ladj-day  to  Michaelmas  was  afterwards  brought  against  the  husband; 
and  it  was  holden,(<7)  that  it  would  not  lie ;  for  there  was  no  occupation 
by  the  husband  for  the  former  part  of  the  half-year  either  in  fact  or  in 
law.  Assumpsit  against  husband  and  wife  for  goods  sold  and  delivered 
to  wife  dum  sola;  promise  by  the  wife:  pleas,  non  assumpsit;  non 
assumpsit  by  wife,  dum  tola^  within  six  years :  evidence  for  plaintiff, 
sale  of  goods  by  plaintiff  to  wife,  dum  sola^  and  payments  by  her 
within  six  years ;  for  defendants :  that  they  were  married  more  than 
six  years  before  action  brought :  nonsuit :  per  Tenterden,  C.  J. ;  Burt 
V.  iStobart  and  Wife^  Middlesex  Sittings,  after  M,  T.  1  Will. 
rV.  ex  relatione  ^Cresswell,  counsel  for  defendant.  To  a  de-  [  *816  ] 
claration  against  husband  and  wife  for  debt  due  from  the 
wife,  before  coverture,  the  husband's  discharge  under  the  Insolvent  Act 
is  a  good  plea  ;(j>)  so  also  to  a  similar  declaration  is  a  plea,  that  the 
wife  was  discharged  under  the  same  act  before  coverture.(^)(l) 

As  a  husband  de  facto  is  liable  to  the  debts  of  his  wife,(r^  a  plea  of 
ne  unquee  aceouple  en  loyal  matrimonie  to  an  action  brougnt  against 
husband  and  wife,  for  the  recovery  of  a  debt  due  from  wife  before 
coverture,  is  bad.  Husband  cannot  be  charged  at  law  for  money  lent 
to  his  wife,  even  for  the  purpose  of  buying  necessaries;  because  it  may 
be  misapplied.  If  the  money  be  laid  out  in  necessaries,  equity  will 
consider  the  lender  as  standing  in  the  place  of  the  person  providing 
the  necessaries,  and  decree  relief.  Sarris  v.  Lee,  1  P.  Wms.  482. 
Preced.  in  Chan.  502,  S.  0.,  and  Hutchinson  v.  Standly^  Lord  Bathurst, 
C,  H.  T.  1776.  MSS.  But  a  count  for  money  lent  to  the  wife  at  the 
request  of  the  husband  is  good,(9)  because  a  loan  to  the  wife  at  the 
request  of  the  husband  is  considered  in  law  as  a  loan  to  the  husband. 
The  count,  however,  must  state  the  money  to  have  been  lent  to  the  wife 
at  the  request  of  the  husband ;  for  where  the  money  was  alleged  to 
have  been  lent  to  the  wife  at  the  wife's  request,  it  was  holden  bad.(^) 
^^  It  is  true  that  a  complete  or  perfect  contract  cannot  be  made  by  a 
feme  covert  by  her  own  authority;  yet,  by  the  assent  of  her  husband, 
she  may  contract  as  his  substitute,  as  in  case  either  of  sale  or  loan. 
This  assent  may  be  either  express  or  implied ;  it  may  be  prior  or  sub- 
sequent to  the  contract.  If  prior  and  communicated  to  the  defendant, 
^he  contract  made  is  an  actual  contract,  and  not  merely  virtual  with 
the  husband ;  if  subsequent,  then  the  wife's  contract  is  inchoate  and 
imperfect,  until  affirmed  by  the  husband;  and  such  affirmation,  if  given, 
transfers  the  contract  to  him."  Per  Blackstone,  J.,  in  Stevenson  v. 
Hardie,  2  Bl.  R.  878.  So  where  the  plaintiff  declared,  that  the  de- 
fendant was  indebted  for  meat,(t«)  &c.,  found  by  the  plaintiff  at  the 
defendant's  request,  and  on  evidence  it  appeared  to  be  found  for  the 

(o)  Richardson  v.  HaU^  1  Brod.  k  Bingh.  60. 

(p)  LoektDood  v.  Salter,  5  B.  &  Ad.  303. 

\q)  Storr  ▼.  Lee,  9  A.  ft  E.  868 ;  1  P.  ft  D.  633. 

(r)  Norwood  y.  Steveruon,  Andr.  227. 

(#)  Stqtheneon  v.  Hardy,  3  Wils.  388;  2  Bl.  R.  872,  8,  C. 

(i)  Stone  y.  Maenair,  in  erroT|  7  Tannt.  432.  {u)  Ron  v.  Noel,  BuU.  N.  P.  136. 


(1)  A  plea  of  infancy  by  husband  is  no  defence.     Roach  y.  Quick,  9  Wend.  238. 
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defendant's  wife,  at  Us  reqnest,  in  hia  absence;  upon  a  case  reserred, 
it  was  holden,  that  a  delivery  to  the  wife,  at  the  husband's  reqneet, 
was  in  law  a  delirery  to  the  hasband.(l)  If  a  declaration  against  hus- 
band and  wife,  for  a  debt  of  the  wife  contracted  before  marriage,  allege 
a  promise  of  the  wife,  made  after  the  marriage,  to  pay  the  debt,  it  is 

bad.(2;)(2^  If  an  action  is  brought  against  husband  and  wife 
[  '*'817  ]  on  a  bona  ffiven  by  the  wife  dum  9ola,{y)  *the  defendant  may 

plead  the  Dankruptcy  of  the  husband  after  the  intermar- 
riage, &c.  as  a  discharge  of  the  debt.  This  plea  upon  the  statute  must 
conclude  to  the  country.  Husband  and  wife  cannot  maintain  an  action 
of  trover,  and  suppose  the  possession  m  them  both;  for  the  law  will 
transfer  the  whole  interest  to  the  husband :  but  trover  may  be  main- 
tained agaiiMt  husband  and  wife  ;(f)  for  the  gist  of  the  action  is  the 
conversion,  which  is  a  tort,  with  which  a  feme  covert  may  be  charged, 
as  well  as  with  trespas8.(8)  Where  the  injury  is  not  of  such  a  nature 
as  must  necessarily  have  been  done  by  the  husband  alone,  the  wife  may 
properly  be  joined.(a)  Hence  husband  and  wife  may  be  jointly  sued 
in  trespass  for  their  joint  act  in  assaulting  and  taking  the  plaintiff  into 
custody  on  a  false  charge.(ft)  Trespass  against  J.  6.,  widow,f<;)  and 
pending  the  suit  she  took  husband ;  after  judgment  a  writ  was  directed 
to  the  sheriff  ouod  eaperet  J.  G.  ad  $at^faeienduiny  upon  which  the 
sheriff  took  J.  G.,  whose  husband,  together  with  her,  thereupon  brought 
an  action  for  false  imprisonment  agamst  the  sheriff,  who  justified  under 
the  ea.  sa.  On  demurrer,  the  court  gave  judgment  for  the  defendant, 
observing,  that  if  an  action  be  brought  against  a  feme,  who  before 
judgment  takes  husband,  yet  if  she  be  found  guilty,  the  ca.  «a.  shaJl  be 
awarded  against  her,  and  not  against  her  hu8band.(4)  In  like  manner, 
after  interlocutory  judgment  in  assumpsit  against  a  feme,((2)  who  after- 

(z)  Morrii  and  wife  ▼.  Norfolk  and  another,  1  Tannt.  313. 

\y)  MUea  y.  Williams,  1  P.  Wms.  349;  said  bj  Lord  Hardtcieke,  in  3  Vesey,  181,  to  be 
truly  reported,  and  recognized  in  Yatet  v.  Sherrington,  II  M.  &  W.  43,  ante,  p.  363,303. 

(»)  Draper  y.  Fulket,  Tely.  165  ;  Anon.  1  Vent.  34. 

(a)  Per  Tindal,  C.  J.,  in  Vine  y.  Saunders  and  Uz.,  4  Bingh.K.  G.  101 ;  6  Sc  3S9, 
recognizing  Bayley,  J.,  in  Keyworth  y.  HiU,  3  B.  4  A.  685. 

[6}  lb.  on  demarrer  to  declaration.  (t)  DoyUy  y.  White,  Gro.  Jac.  333. 

)  Cooper  y.  Hunehin,  4  Bast,  531.    See  3  M.  &  S.  557. 


fl)  The  husband  is  answerable  f(Mr  a  fbrfeiture  under  a  penal  statntei  incurred  by  the 
wire  during  coverture.    Htubrouek  y.  Weaver,  10  Johns.  Rep.  347. 

(3)  A  promise  by  a  husband  and  wife,  during  coverture,  to  pay  a  debt  of  hers  dem 
sola  barred  by  statute  of  limitations  does  not  revive  it  against  her  after  death  of  husband. 
Kline  v.  Ovthart,  3  Penn.  R.  490. 

(3)  A  declaration  against  husband  and  wife,  on  the  wife's  promise  dum  tola,  with  the 
addition  of  a  count  on  husband  and  wife's  promise  during  coverture,  is  bad.  Edwardt  t. 
Davie,  16  Johns.  Rep.  381.  Oraeeen  v.  Eckart,  1  Binn.  175.  But  in  an  action  against 
husband  and  wife  on  a  bond  executed  by  them  jointly,  the  plaintiff  was  allowed  befbre 
the  plea  to  enter  a  nolle  prosequi  as  to  the  wife,  and  amend  his  declaration  as  if  the 
suit  were  against  the  husband  alone.  Pell  v.  Pell,  30  Johns.  136.  An  action  will  lie 
against  husband  and  wife  for  slanderous  words  spoken  by  the  wife  dum  sola.  Hawk  t. 
Harmon,  5  Binn.  43.  It  seems  that  judgment  cannot  be  entered  against  husband  and 
wife  on  a  warrant  given  by  the  wife  dum  sola.  Anon.  3  Penning.  Rep.  973.  See  also 
Ivins  v.  French,  3  Halsted,  37;  Sheble  v.  Cummins,  1  Browne,  353.  Vide  HorraneeT. 
Scott,  3  Whart.  309,  as  to  its  effect  when  given  after  marriage. 

(4)  See  Haines  v.  Corliss,  4  Mass.  659 ;  Com.  v.  Phil^slmrgh,  10  Id.  78. 
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wards  marries,  the  plaintiff,  eyen  after  notice  of  the  marriage,  may 
proceed  to  final  judgment,  without  joining  the  husband,  and  sue  out 
execution  thereon  against  the  feme  onlj;(l)  and  such  execution  cannot 
be  set  aside  for  irregularity.  So  where  an  action  is  brought  by  a  feme 
sole,  who  marries  auer  the  commencement  of  the  suit  but  before  trial, 
it  is  not  necessary  to  sue  out  a  scire  facias  to  make  the  husband  a  party 
to  the  suit.(«)  tfudgment  was  obtained  aminst  a  feme  sole,(/)  who 
afterwards  married,  and  then  the  plaintiff  brought  a  %cL  fa.  against 
husband  and  wife,  and  had  judgment  thereon  :(2)  then  the  wife 
died,  and  the  plaintiff  afterwards  brought  another  %eufa.  against  the 
husband  alone :  it  was  holden,  on  writ  of  error,  that  the  second  %ci,  fa. 
was  well  broueht,  on  the  ground  that  the  judgment  on  the  first  act.  /a. 
had  made  the  nusband  liable.  If  wife  be  joined  in  an  action  for  words 
spoken  by  husband  only,  it  will  be  error.(6r)  Hence,  if  slander  be 
spoken  by  husband  and  wife,  there  must  oe  separate  actions,  one 
against  the  husband  only,  for  the  slander  spoken  by  him,  and  the  other 
against  the  ^usband  and  wife,  for  slander  spoken  by  the  wife ;  and  the 
court  will  not  order  the  actions  to  be  consolidated.  So  for 
"^words  spoken  of  husband  and  wife  there  must  be  two  actions,  [  *818  ] 
one  by  the  husband  for  words  spoken  by  the  husband,  and 
another  by  husband  and  wife  for  the  words  spoken  of  the  wife.(A)(8) 
The  policy  of  the  common  law  will  not  permit  husband  and  wife  to  giye 
eyidence  for  each  other,(t)  because  their  interests  are  the  same ;  nor 
against  each  other,  on  account  of  the  implacable  dissension  which 
might  be  occasioned  thereby.  The  declarations  of  a  married  woman, 
during  coyerture,  of  the  non-payment  of  money  lent  to  her  before  mar- 
riage, are  admissible(i)  in  eyidence  for  the  plaintiffs,  in  an  action 
brought  against  her  husband  as  her  administrator :  for  the  wife,  like 
any  other  person,  may  bind  her  representatiye.(4)  Feme  coyert,  sued 
as  feme  sole,  cannot(2)  bring  error  without  her  husband  joining. 

tWoHket  V.  Oollmg^  II  M.  &  W.  IS. 
Obrian  v.  Ramm^  Garth.  30.    See  the  record,  3  Mod.  170. 
SwUhin  T.  VtMtntj  2  Wils.  227;  Djer,  19,  a,  pi.  112,  in  themaigm. 
Errmgi<m  t.  Gardmery  B.  R.  M.  22  Geo.  III.  MS.    See  Smith  y.  Warner,  Golds.  76; 
T.  Dorthall,  Gro.  Gar.  653,  Anon,  W.  Jones,  440 ;  Smith  v.  Cooker,  W.  Jones,  409. 
(0  Davit  T.  Dinwoody,  4  T.  R.  678 ;  Bull.  N.  P.  286. 
{k)  Per  Lord  Tenterden,  G.  J.,  Humphreye  t.  Boyee,  1  M.  ft  Bob.  140. 
(/)  Fieher  y.  M'Namara,  B.  R.,  April  19,  1799,  L.  P.  B.  279 ;  Dampier,  MSS.  L.  I.  L. 


(1)  A  husband  cannot  be  sned  aUme  in  trover  for  goods  conyerted  bj  the  wife  before 
the  marriage.  OverhoU  y.  ElUwtU,  1  Ashmead,  200.  Bnt  he  may  if  the  conyersion  were 
bj  the  wife  alone  after  marriage.  If  the  conversion  were  in  fact,  at  it  may  be,  the  joint 
act  of  both,  he  may  be  sued  alone,  or  both  may  be  sned,  and  the  declaration  should 
charge  the  conversion  to  the  nse  of  the  husband,  and  not  of  both.  £ttiU  y.  Fort,  2 
Dana,  238. 

'2)  See  ffainet  v.  Corlitt,  4  Mass.  659. 

[3)  See  EbersoU  y.  Krug,  3  Binn.  555. 

(4)  Bnt  where  the  policy  of  this  rule  ceases,  it  should  seem  that  the  rule  does  not  apply; 
as  where  husband  and  wife  live  separate  under  articles  of  agreement  And  when  the 
husband  permits  the  wife  to  act  for  him  in  any  particular  business  he  adopts,  and  is 
bound  by  her  acts  and  admissions,  and  they  may  be  given  in  evidence  against  him. 
Femur  y.  Lewit,  10  Johns.  Rep.  38. 
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*CHAPTER    IX. 

BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES, 
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[*320]         *l.  Of  the  Nature  of  a  Bin  of  Exchange. 

A  Bill  of  Exchange  is  a  written  order  from  A.  to  B.,  directing  B. 
(who  has,  or  is  supposed  to  have,  in  his  hands,  sufficient  effects  belong- 
ing to  A.)  to  pay  a  sum  of  money  to  C.  or  order,  or  to  C.  or  bearer, 
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either  at  sight  or  a  certain  number  of  days  after  Bight,  or  after  date, 
or  at  single,  double,  or  treble  asance,  or  on  demand.  The  peculiar 
properties  of  a  bill  of  exchange  are  these: — First, — ^It  is  assignable  to 
a  third  person  not  named  in  the  bill,  or  party  to  the  contract,  so  as 
to  vest  in  the  assimee  a  right  of  action  in  his  own  name :  contrary  to 
the  general  rule  of  law,  that  choses  in  action  are  not  so  a88ignable.(l) 
Secondly, — ^Although  a  bill  of  exchange  be  merely  a  simple  contract, 
and  not  a  specialty,  yet  it  will  be  presumed  that  it  has  been  originally 
given  for  a  good  and  valuable  consideration.(2)  Bills  of  exchange  are 
either  foreiffn  or  inland:  foreign  bills  of  exchange  have  long  been  con- 
sidered as  the  most  convenient  paper  security  among  merchants,(a)  in 
conformity  to  the  universal  usages  and  customs  established  among 
traders,  by  unanimous  concurrence,  for  facilitating  a  general  commerce 
throughout  the  world.(3)  The  person  making  the  bill  is  called  the 
drawer^  the  person  to  whom  it  is  directed,  the  drawee^  and  the  person 
in  whose  favour  it  is  made,  the  payee*  When  the  drawee  has  under- 
taken to  pay  the  bill,  he  is  stylea  the  ciceeptor,  and  his  undertaking  to 
pay  the  bill  is  called  an  aceeptanee.  No  one  can  be  liable  as  acceptor 
but  the  person  to  whom  the  bill  is  addre8sed,(i)  unless  he  be  an  accep- 
tor for  honour.     Bills  of  exchange  payable  to  order  are  assignable  by 


\t] 


Postleth.  Diet 

Per  Lord  Tenterden,  G.  J.,  delivering  judgment  in  Polhill  y.  Walter^  3  B.  &  Ad. 
122.'  See  stat.  6  &  7  Will.  IV.  c.  68,;?o«^,  381. 

(1)  But  courts  of  equitj  would  alwajs  gire  effect  to  and  protect  the  assignment  of 
cho9e8  m  action  ;  and  courts  of  law  now  take  notice  of  such  assignments,  and  apply  to  them, 
as  far  as  consistent  with  legal  principles  and  rules  of  practice,  the  doctrines  established 
in  courts  of  equitj.  Thus,  where  a  chou  m  odion  is  assigned  by  the  owner,  he  cannot 
interfere  to  defeat  the  rights  of  the  assignee  in  the  prosecution  of  a  suit  brought  to 
enforce  those  rights.  Wdch  t.  MandevilUy  I  Wheat.  Rep.  235 ;  MandevUle  ▼.  Welchj  6  Id. 
277,  283.  So  a  release  procured  by  the  original  debtor,  after  notice  of  the  assignment, 
is  considered  as  a  nullity.  Johnson  y.  Bloodgood,  1  Johns.  Gas.  61 ;  WardeU  v.  Eden^  2 
Id.' 121 ;  Van  Vechtm  y.  Oravea^  4  Johns.  Rep.  403 ;  Littlefield  y.  Storey,  3  Id.  426  ;  An- 
drews y.  Beeeker^  1  Johns.  Gas.  411.  And  where  the  assignor  of  a  judgment  enter 
satisfaction  on  the  record,  after  notice  to  the  defendant  of  the  assignment,  the  court  will 
order  the  entry  of  satisfiiction  to  be  vacated.  WardeU  y.  JSden,  2  Johns.  Gas.  121,  258 ; 
S.  C.  I  Johns.  Rep.  631,  note ;  8,  C.  Goleman's  Gas.  137.  Nor  can  the  suit  be  discon- 
tinued or  withdrawn  by  the  nominal  plaintiff  without  the  consent  of  the  assignee  for 
whose  benefit  the  suit  is  brought.  Welch  v.  MandevUle,  I  Wheat.  Rep.  235;  M^tuUum 
y.  Coxe,  1  Dall.  Rep.  136.  But  these  doctrines  apply  only  to  the  case  of  a  total,  and  not 
to  a  partial  assignment  of  the  ehoees  in  action,  MandevilU  v.  Welch,  6  Wheat.  Rep.  277, 
283. 

(2)  Bills  of  exchange  and  promissory  notes  are  distinguishable  from  all  other  chosetin 
action  by  being />rtma/act«  evidence  of  a  valuable  consideration  between  all  the  parties  to 
the  tame,  and  all  other  persons  against  whom  they  may  be  used  as  evidence.  Mande- 
vUle v.  Welch,  5  Wheat  Rep.  277 ;  Ooehen  Turnpike  Co.,  9  Johns.  Rep.  217  ;  Ten  Eyck  v. 
Vanderpool,  8  Id.  120 ;  RiddU  v.  MandevUle,  5  Granch,  322 ;  Moore  y.  Mitchell,  Walker, 
231 ;  Dugan  v.  Campbell,  1  Ohio,  60.  And  if  given  by  an  executor  or  administrator  it 
is  so  of  astete,  and  it  is  unnecessary  to  show  it  in  pleading  or  prove  it  in  the  first  instance 
on  trial.     Bank  of  Troy  v.  Tbppiny,  13  Wend.  667. 

(3)  A  bill  drawn  in  the  United  States,  on  any  part  of  the  United  States,  was  held,  by 
the  Supreme  Gourt  of  the  state  of  New  York,  to  be  an  inland  bill.  Miller  v.  Hackley,  5 
Johns.  Rep.  376.  But  the  contrary  doctrine  has  been  maintained  in  the  Gircuit  Gourt  of 
Pennsylvania,  by  Mr.  Justice  Waehingtonj  in  LonedtUe  v.  Brown,  4  Wash.  G.  G.  R.  148 ; 
and  the  Supreme  Gourt  of  the  United  States  have  sanctioned  this  doctrine.  Buckner  v. 
Finlcy,  2  Peters's  Rep.  686  ;  WelU  v.  Whitehead,  16  Wend.  627  ,-  Phcenix  Bank  y.  Buesey, 
12  Pick.  483 ;  Brown  v.  Ferguson,  4  Leigh,  37 ;  Story  on  Bills^  {  23,  and  cases  cited. 

VOL.  I. — 24 
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indorsement.  The  person  making  an  indorsement  is  called  the  imdaner  ; 
the  person  in  whose  favour  it  is  made,  the  tndor$ee;  the  party  in  pos- 
session of  thovbill,  and  entitled  to  receive  its  contents,  the  holder. 
Bills  pavable  to  bearer  are  transferable  by  delivery  without  indorse- 
ment.((?)(l)  Where  the  drawee  refuses  to  accept,  a  stranger,  after 
protest  for  non-acceptance,  may  accept  for  the  honour  of  the  drawer, 
and  thereby  such  stranger  acquires  certain  rights,  and  subjects  himself 
to  the  same  obligations  as  if  the  bill  had  been  directed  to  him.  So  a 
stranger  may  become  a  party  to  a  bill,  paying  it  after  protest  for  non- 
payment, either  for  the  honour  of  the  drawer  or  indor8ers.(2)  Although 
regularly  there  ought  to  be  three  persons  concerned  in  a  bill  of  ex- 
change, vtz.,  drawer,  drawee,  and  payee,  yet  there  may  be  only  two; 
that  is,  the  characters  of  drawer  and  payee  may  be,  and  frequently  are, 

united  in  the  same  per8on,({2)  as  if  A.  draw  a  bill  in  this  man- 
[♦821]  ner:  "Pay  to  me  or  my  order  £  Value  received  *by 

myself."  A  bill  of  exchange  is  a  simple  contract,(€)  and  con- 
sequently is  within  the  statute  of  limitations ;  and  must  be  sued  fw 
within  six  years  after  it  becomes  payable.(8)  In  an  action  by  u 
administrator,  upon  a  bill  of  exchange  payable  to  the  testator,  bat 
accepted  after  his  death,  it  was  holden,(/^  that  the  statute  of  limita- 
tions begins  to  run  from  the  time  of  grantmg  the  letters  of  admbistra- 
tion,  and  not  from  the  time  the  bill  becomes  due,  there  being  no  cause 
of  action  until  there  is  a  party  capable  of  suing.  An  agent  having 
money  in  his  hands  belonging  to  his  principal,  purchases  with  it  a  bill 
of  exchange,  which  he  indorses  specially  to  his  principal ;  the  latter,  at 
the  time  of  the  indorsement,  was  dead,  but  that  fact  was  not  known  to 
the  agent ;  it  was  holden,f  j|r)  that  the  property  in  the  bill  passed  to  the 
administrator  of  the  principal,  and  that  he  might,  therefore,  sue  qxm 
the  bill  in  that  character ;  it  was  holden,  also,  that  the  administrator 
was  only  entitled  to  recover  interest  upon  bills  accepted  after  the  death 

(e)  Grant  y.  Vaufhany  3  Burr.  1516. 

(V)  Per  BoU^  C.  J.,  in  BulUr  v.  Cr^t^  6  Mod.  30. 

(e)  Renew  v.  Axion,  Cartb.  3. 

(/)  Murray  ▼.  Eatt  India  Company^  5  B.  A  A.  204.  {g)  lb. 


(1)  And  the  holder  may  sue  In  his  own  name.  Rankin  t.  Woodwortk,  2  Watts,  134; 
ffutekinys  v.  Low^  1  Green,  246.  And  may  recover  on  a  note  payable  to  bearer,  thoagfa 
the  consideration  is  illegal,  if  it  be  not  void  and  there  is  no  proof  of  notice.  Gould  f. 
Armstrong,  2  Hall,  266. 

(2)  An  acceptor  tupra  protest  for  the  honor  of  the  drawer,  cannot  recoTer  of  the  drivtc 
who  accepted  without  funds  for  drawer^s  accommodation.  Gaxzam  t.  Arm&trm§/^ 
Dana,  556.  A  person  who  pays  a  bill  of  exchange  supra  protest  for  the  honor  of  tbe 
indorser,  must  give  him  reasonable  notice  of  the  fact,  or  he  is  not  liable.  Wood  v.  7%^ 
7  Ohio,  164.  Where  plaintiff  was  authorized  to  draw  a  bill  in  payment  of  goods  eol^ 
and  the  drawee  fails  after  acceptance,  and  it  is  paid  by  a  third  person  st^ftra  protest  br 
mistake  and  no  notice  of  the  dishonor  is  given  to  plaintiff,  who  afterwards  suffers  jn^- 
ment  by  default  in  a  suit  on  the  bill  by  the  person  who  paid  it :  Held,  in  an  action  for 
the  price  of  the  goods,  that  plaintiff  was  entitled  to  notice  of  the  dishonor  of  the  bill-^ 
that  he  could  not  waive  it  to  the  prejudice  of  defendant,  the  vendee,  and  that  the  seit 
would  not  lie.     Grosvenor  v.  Stonty  8  Pick.  79. 

(3)  A  note  on  demand,  but  not  to  draw  interest  till  the  maker's  death,  may  be  saed  at 
once,  and  the  statute  of  limitation  runs  therefore  from  date.  Newman  v.  KettdU,  13 
Pick.  418. 
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of  the  testator,  from  the  time  of  demand  of  payment  made  hy  the 
administrator,  and  not  from  the  time  the  bills  became  due.  Where  the 
declaration  stated  the  drawing  of  certain  bills  of  exchange,  and  their 
acceptance  after  the  death  of  the  intestate,  the  granting  of  the  letters 
of  administration  to  the  plaintiff,  the  defendant's  liability,  &;c. ;  and 
the  defendants  pleaded  that  the  cause  of  action  did  not  accrue  within 
six  years;  to  which  the  plaintiff  replied  generally,  that  it  did  accrue 
within  six  years :  it  was  holden,(A)  that  the  replication  was  good.  Bills 
of  exchange  for  value  received,  (e)  are  not  such  matters  of  account  as 
are  intended  by  the  exception  in  the  statute  of  limitations*  concerning 
merchants'  accounts. 

A  bill  of  exchange  is  to  be  considered  as  a  simple  contract  debt  in  a 
course  .of  administration,  which  an  executor  or  administrator  cannot 
discharge  before  debts  by  bond,  without  being  guilty  of  a  devastavit. 
If  a  merchant  in  London  draws  a  bill  of  exchange  on  his  correspondent 
in  Newcastle,(A:^  in  favour  of  J.  S.,  and  the  bill  is  refused,  and  J.  S. 
dies  intestate,  nis  administrator,  on  letters  of  administration  taken 
out  at  Durham,  cannot  bring  an  action  on  the  custom  of  merchants 
against  the  drawer,  and  lay  the  same  in  London,  because  a  bill  of 
exchange  is  not  equal  to  a  bond  or  specialty,  which  are  the  deceased's 
goods  where  they  happen  to  be  at  his  death,  but  is  a  simple  contract 
which  follows  the  person  of  the  debtor,  and  makes  bona  notabilia  where 
the  debtor  resides,  and  therefore  administration  ought  to  be  taken  out 
in  London. 


*II.  Of  the  Capacity  of  the  eontracting  Parties  to  a  Bill  of  [  *322  ] 
Exchange : — Corporations,  p.  822.    Infant,  p.  824. 
Feme  Uovert.   p.  824.    Agent,   p.  826.     Partners,   p.  327. 
-    Spiritual  Person,   p.  828. 

All  persons,  whether  merchants  or  not,  if  they  have  capacity  to  con* 
tract,  may  be  parties  to  a  bill  of  exchange.(l)  This  appears  from  the 
case  of  Sarsfield  v.  Witherby,  Garth.  82,  in  which  it  was  decided,  that 
the  act  of  drawing  a  bill  of  exchange  constituted  the  drawer  a  merchant, 
within  the  custom  of  merchants,  so  as  to  make  him  responsible  to  the 
holder  upon  non-payment. 

Corporations. — The  general  rule  is,  that  as  a  corporation  is  a  body 
politic  and  invisible,  it  can  only  speak  and  act  by  its  common  seal,(I) 
but  on  this  general  rule  many  exceptions  have  been  grafted,(m)  and  it 


I 


A)  Murray  y.  Eatt  India  Company^  5  B.  &  A.  204. 
i)  Chevely  t.  JBondy  Garth.  226. 

Yeomant  v.  Bradthaw,  Garth.  373. 
I)  See  Oibton  t.  £ast  India  Company^  6  Bingh.  N.  G.  269. 
(m)  See  anU,  p.  70. 


(1)  No  person  is  party  to  a  bill  unless  bis  name  appears  on  some  part  of  it  Fluck  v. 
Green,  3  Qill  k  J.  474.  The  incapacity  of  one  party  to  a  bill  does  not  affect  the  respon- 
sibility of  the  others;  as  that  the  drawee  was  postmaster-general.  Knox  t.  Beeside^.l 
Miles,  294. 
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has  been  holc[en,(n^  that  assnmpsit  will  lie  on  a  bill  of  exchange  against 
a  trading  corporation,  whose  power  of  drawing  and  accepting  bills  is 
recognized  by  statnte.(l) 

The  Stat.  7  &  8  Vict.  c.  82,  s.  27,  continues  to  the  Bank  of  England 
the  privileges  given  or  recognized  by  the  stat.  8  t  4  WUl.  IV.  c.  98, 

(n)  Murray  r.  East  India  Companyj  6  B.  &  A.  204.    See  BroughUm  r.  Manekater 
Water  Worlu  Company^  3  B.  A  A.  1. 


(1)  Anciently,  it  seems  to  have  been  held,  that  coiporationB  conld  not  do  anysd 
without  deed.  But  this  rule  was  afterwards  relaxed,  and  corporations, were,  for  the 
sake  of  conrenience,  permitted  to  act  in  ordinary  matters  without  deed ;  as  to  reUin  s 
servant,  Ac. ;  and  this  relaxation  was  |;raduallj  widened  to  embrace  other  sabjfcts.  At 
length  it  was  established,  that  though  they  conld  not  contract  directly,  except  uder 
their  corporate  seal,  yet  they  might,  by  mere  vote  or  other  corporate  act,  not  under  their 
corporate  seal,  appoint  an  agent,  whose  contracts  and  other  acts  within  the  scope  of  his 
authority,  would  be  binding  on  the  corporation.  A  note  given  to  an  incorporated  con- 
})any  for  ttoek^  is  valid  In  the  hands  of  an  Indorsee,  without  notice,  notwithstanding  the 
statute  forbids  such  note  to  be  taken  by  the  company,  in  payment  of  any  mstalmest 
called  in  and  required  to  be  paid,  if  it  is  not  affirmatively  shown  to  have  been  so  givat 
WUmorih  V.  Crawford,  10  Wend.  341.  A  bill  of  exchange  on  which  there  are  no  damages 
or  dishonor,  is  a  '^company  note,"  within  the  meaning  of  a  note  of  a  coipoiatioB, 
authorizing  an  agent  to  draw  such.  Tr^  v.  Swansea  Co,f  13  Pick.  291.  And  it  is  now 
settled  that,  wherever  a  corporation  is  acting  within  the  scope  of  the  legitimate  poiposes 
of  its  institution,  all  parol  contracts,  (and  aH  contracts  not  under  seal  are  techaicallf 
deemed  parol  contracts,)  made  by  its  authorised  agents,  are  esgtreat  promises  of  the  oo^ 
poration ;  and  all  duties  imposed  on  them  by  law,  and  all  benefits  conferred  at  their 
request,  raise  implied  promises,  for  the  enforcement  of  which  an  action  will  lie.  Beoce, 
an  incorporated  bank  or  insurance  company,  although  it  has  no  express  power  to  make 
a  promise  not  under  seal,  is  yet  liable  for  the  notes  issued  by  it,  for  the  funds  deposited 
in  it,  for  the  repayment  of  a  premium,  the  consideration  of  which  has  fikiled,  or  lor  aaj 
other  express  or  implied  assumpsit  in  the  ordinary  course  of  its  business,  in  the  bum 
manner  as  a  natural  person.  Bank  of  Columbia  v.  Patterton^e  AdmW^  7  Granch.  299, 
306. 

After  the  expiration  of  the  charter  of  the  late  Bank  of  the  United  States,  no  action 
could  be  maintained  at  law  by  the  bank,  upon  promissory  notes  ind(»«ed  to,  and  the 
property  of  the  bank ;  and  all  its  property  having  been  assigned  by  a  general  assignment 
in  trust  to  certain  assignees,  for  the  purpose  of  liquidating  its  affairs,  query ^  whether 
any  action  at  law  could  be  maintained  by  the  assignees,  the  notes  not  having  been  ipe- 
oially  assigned  or  indorsed  to  the  assignees  ?  However  this  might  be,  it  was  clei^ 
held,  that  a  suit  in  equity  might  be  maintained  by  the  assignees,  against  the  parties  to 
the  notes.    Lenox  v.  Roberts^  2  Wheat.  Rep.  273. 

The  old  doctrine  that  a  corporation  can  contract  only  under  its  corporate  seal,  is  new 
repudiated.  Chutnut  SHU  Turnpike  Co,  v.  RutUr^  4  Berg,  k  Rawle,  16 ;  U.  8,  Bm^^ 
Dandridge^  12  Wheat.  64 ;  Bank  of  Columbia  v.  PatUreon,  7  Granch,  299  ;  JScehur  v.  U, 
S.  Bcmkf  8  Wheat.  338 ;  Hamilton  v.  Lycoming  Ine,  Co.y  5  Penn.  Rep.  339. 

An  insurance  company  may  make  a  valid  promissory  note.  Barker  v.  Med^mnk  /u. 
^0.,  Wend.  94.  A  note  in  the  form,  "  I,  G.  0.  L.,  treasiirer''  of  a  corporation,  <*pRBUse. 
Ac,"  is  the  note  of  the  corporation.  Jfomi  v.  Chandler^  9  Mass.  335,  Bat  see  TWfer  r. 
Baee^  5  Id.  164. 

A  fkctor,  employed  by  the  general  agent  of  a  corporation  to  sell  the  goods  manufrc- 
tured  and  to  purchase  stock,  has  power  to  buy  on  credit,  but  not  to  give  the  note  of  the 
corporation.  Emereon  v.  Providence  Mantrfaeturing  Co.,  1 2  Mass.  237.  The  general  ageii 
of  a  corporation  can  give  their  note  for  purchases  necessary  to  carry  on  their  business. 
Odwine  v.  Maxey^  13  Id.  178;  White  v.  Weetport  Manufacturing  Co.,  I  Pick.  215;  i^s^v. 
Cuthbertton^  6  Geo.  166. 

A  bill  of  exchange  directed  to  John  A.  Wells,  cashier  Fanners'  and  Mechanics'  Bank, 
of  Michigan,  and  accepted  by  writing  across  the  face  thereof,  "Accepted,  John  A.  WeOs, 
cashier,''  is  drawn  upon  and  accepted  by  the  bank,  and  not  by  Wells,  in  his  individual 
capacity.  Farmers'  and  Mechaniaf  Batik  v.  Troy  City  Bank^  1  Doug.  457.  Story  <» 
Bills,  {  79 ;  Story  on  Agency,  {  52  ;  Aug.  k  Ames  on  Corp.,  {{  223-226 ;  Hodge  on  Rulw. 
59-62, 3d  ed.,  where  the  later  English  cases  will  be  found  collected. 
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and  by  sect.  10  enacts,  that  from  and  after  the  passing  of  this  act  no 
person  other  than  a  banker,  who  on  the  6th  day  of  May,  1844,  was 
lawfully  issuing  his  own  bank  notes,  shall  make  or  issue  bank  notes  in 
any  part  of  the  United  Kingdom.  And  by  sect.  11,  from  and  after 
the  passing  of  this  act  it  shall  not  be  lawful  for  any  banker  to  draw, 
accept,  make,  or  issue  in  England  or  Wales,  any  biU  of  exchange  or 
promissory  note,  or  engagement  for  the  payment  of  money  payable  to 
bearer  on  demand ;  or  to  borrow,  owe,  or  take  up  in  England  or  Wales 
any  sums  or  sum  of  money  on  bills  or  notes  of  such  banker  payable  to 
bearer  on  demand,  save  and  except  that  it  shall  be  lawful  for  any 
banker  who  was,  on  the  6th  i^j  of  Jiiay,  1844,  carrying  on  the  business 
of  a  banker  in  England  or  Wales,  and  was  then  lawfully  issuing  in 
England  or  Wales  his  own  bank  notes,  under  the  authority  of  a  license 
to  that  effect,  to  continue  to  issue  such  notes  to  the  extent  and  under 
the  conditions  in  the  act  mentioned,  but  not  further  or  otherwise;  and 
the  right  of  any  company  or  partnership  to  continue  to  issue  such  notes 
shall  not  be  in  any  manner  prejudiced  or  affected  by  any  change  which 
may  hereafter  take  place  in  the  personal  composition  of  such  company, 
or  partnership,  either  by  the  transfer  of  any  shares  or  share  therein, 
or  by  the  admission  of  any  new  partner  or  member  thereto,  or  by  the 
retirement  of  any  present  partner  or  member  therefrom:  provided 
always,  that  it  shall  not  be  lawful  for  any  company  or  partnership,  now 
consisting  of  only  six  or  less  than  six  persons,  to  issue  bank 
notes  at  any  '''time  after  the  number  of  partners  therein  shall  [  *&2B  ] 
exceed  six  in  the  whole.  And  by  sect.  12,  if  any  banker 
after  the  passing  of  the  act  becomes  bankrupt,  or  ceases  to  act  as  a 
banker,  or  discontinues  the  issue  of  bank  notes,  he  is  disqualified  from 
resaming  such  issue.  And  by  sect.  26,  from  and  after  the  passing  of 
this  act,  it  shall  be' lawful  for  any  society  or  company,  or  any  persons 
in  partnership,  though  exceeding  six  in  number,  carrying  on  business 
of  banking  in  London,  or  within  sixfy-five  miles  thereof,(o)  to  draw, 
accept,  or  indorse  bills  of  exchange,  not  beingpayable  to  bearer  on 
demand,  notwithstanding  the  statute  8  &  4  Will.  lY.  c.  98,  or  any 
other  statute. 

The  right  of  one  director  of  a  joint-stock  company  to  draw  a  bill 
upon  the  rest,  and  still  further  the  power  of  one  director  to  accept  a 
bill  for  himself  and  the  other  so  as  to  make  those  others  liable,  is  not  a 
right  or  power  implied  by  law,  like  that  which  belongs  to  one  member 
of  an  ordinary  partnership  in  trade,  with  respect  to  buls  drawn  and  ac- 
cepted for  the  purposes  of  the  trade ;  it  must  depend  upon  the  powers 
given  by  the  charter  or  deed  or  agreement  under  which  the  company  is 
established  and  constituted,  or  some  other  agreement  between  the  par* 
ties,  whether  a  bill  so  drawn  or  accepted  shall  or  shall  not  have  that 
leffal  effect.(|>) 

By  the  act  for  the  regulation  of  joint  stock-companies  (stat.  7  4  8 

(o)  Joint  Stock  Banks  are  regaUted  by  stat  1  Geo.  ly.  c.  46,  stat  3^4  yict.  o.  Ill, 
and  Btat  *I  k  B  yict  c.  113. 

(p)  Per  Tisidaly  G.  J.,  delivering  judgment  of  coart  in  Bramah  r.  Roberta,  3  Bingh. 
N.  C.  972,  recognized  in  Dickinson  v.  Valpyj  10  B.  &  G.  128.  See  BuU  y.  Morrdl^  12 
A.  k  E.  745. 
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Vict.  c.  110,  8.  45)  it  is  enacted,  with  regard  to  billB  of  exchange  and 
promissory  notes  made,  accepted,  or  indorsed  on  the  behalf  or  accoont 
of  any  company  within  the  provisions  of  that  act,  so  far  as  relates  to 
the  mode  of  making,  accepting,  or  indorsing  the  same,  and  to  the  lia- 
bility of  any  such  company  thereon,  that  if  the  directors  of  the  company 
be  authorized  by  deed  of  settlement  or  bye-law  to  issue  or  accept  bilb 
of  exchange  or  promissory  notes,  then  every  such  bill  of  exchange  or 
promissory  note  shall  be  made  or  accepted,  as  the  case  may  be,  by  and 
in  the  names  of  two  of  the  directors  of  the  company  on  whose  behalf  or 
account  the  same  may  be  so  made  or  accepted,  and  shall  be  by  such 
directors  expressed  to  be  made  or  accepted  by  them  on  behalf  ef  sueh 
company ;  and  that  every  such  bill  of  exchange  and  promissory  note 
so  made  or  accepted  as  aforesaid  shall  be  countersigned  by  the  sec- 
retary or  other  appointed  officer  of  the  company  in  whose  behalf  the 
same  is  expressea  to  be  made  or  accepted ;  and  that  every  bill  of  ex- 
change so  made  as  aforesaid,  or  received  by  or  on  behalf  of  the  com- 
pany, mav  be  indorsed  in  the  name  of  the  company  bv  any  officer  autho- 
rized bv  deed  of  settlement  or  bye-law  in  that  behalf;  and  that  eyerj 
such  bill  of  exchange  or  promissory  note  so  made,  accepted,  or  indorsed 
as  aforesaid  shall,  immediately  after  the  making,  accepting,  or  indorsing 
of  the  same,  be  reported  to  the  proper  officer  of  the  companj 
[  *824  ]  *on  whose  behalf  the  same  shall  have  been  made,  accepted,  or 
.  indorsed,  and  such  last-mentioned  officer  shall  enter  the  same 
in  proper  books  to  be  kept  for  that  purpose ;  and  that  if  any  such  bill 
of  exchange  or  promissory  note  be  not  so  reported  and  entered,  th^ 
the  officer,  by  whose  default  such  bill  or  note  shall  not  be  so  reported 
or  entered,  shall  be  liable  to  repay  to  the  company  the  amount  which 
the  company  shall  pay,  or  be  liable  to  pay,  in  respect  of  such  bill  or  note: 
provided  always,  that  nothing  herein  contained  shall  be  deemed  to  male 
any  such  secretary  or  officer  personally  liable  upon  any  such  bill  of  ex- 
change or  promissory  note,  nor  be  deemed  to  make  any  such  directors 
personally  liable  thereon,  except  as  shareholders  of  the  company;  and 
that  every  such  company  on  whose  behalf  or  account  any  bill  of  ex- 
change or  promissory  note  shall  be  made,  accepted,  or  indorsed,  in  man- 
ner and  form  aforesaid,  shall  and  may  sue  and  be  sued  thereon,  as  fully 
and  effectually,  and  in  the  same  manner,  as  in  the  case  of  any  contraet 
made  and  entered  into  under  their  common  seal. 

Infant. — An  infant  cannot  bind  himself  by  a  bill  drawn  in  the  conne 
of  trade,(  j*)  or  even  for  necessaries,  (r)  But  infancy  is  a  personal  pri- 
vilege, or  which  the  infant  alone  can  avail  himself.  Hence  it  has  been 
holden,  that  the  drawer  of  a  bill  of  exchange  cannot  set  up  the  infancy 
of  the  payee  and  indorser  as  a  defence  to  theaction.(«)  In  like  manner 
the  acceptor  of  a  bill  of  exchange  cannot  set  up  the  infancy,(<)  or  die 
bankruptcy,  (t^)  of  the  drawer  as  a  defence  to  an  action  brought  at  the 


\ 


q)  WiUiamt  v.  W.  Harrison  and  R,  Harrison^  Garth.  160. 

r)  Wiiiiamson  ▼.  Wattt,  1  Gampb.  652,  Sir  J.  Manafieid^  G.  J. 

(a)  Orey  y.  Cooper^  B.  R.  E.  22  Geo.  III.  M.  8. ;  8.  C,^  more  fully  reported  3  Doof .  65- 
(i)  Taylor  y.  Croker^  4  Esp.  N.  P.  G.  187;  and  per  Lord  Ifardwieke,  in  ffafy  r.  Lmi^ 
2Atk.  181,  2,  S.  P. 

(tt)  Pitt  Y.  ChappeloWf  BU,kW,  616. 
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suit  of  the  indorsee.  So,  though  a  note  given  by  a  wife  to  a  husband 
is  Yoid,  yet  if  it  is  indorsed  over  by  the  husband,  as  between  him  and 
the  indorsee,  it  is  certainly  good.(t)  And  if  a  bill  be  accepted  by  a 
party  after  he  is  of  full  age,  he  will  be  liable,  although  the  bill  was 
drawn  on  him  while  an  infant.(a;)(l) 

(t)  Taylor  v.  Croker^  4  Esp.  N.  P.  G.  187  j  and  per  Lord  Hardvneke^  in  Holy  v.  Lant^  2 
Atk.  181,  2,  S.  P. 
(z)  Stevens  ▼.  Jaekion^  4  Campb.  164. 

(1)  A  negotiable  note  made  bj  an  in&nt,  is  voidable,  and  not  void;  and  if  he,  after 
coming  of  age,  promise  the  payee  that  it  shall  be  paid,  the  payee  may  negotiate  it,  and 
the  holder  may  maintain  an  action  in  his  own  name  against  the  maker.  Reed  v.  Batch- 
elder,  1  Mete.  559;  JSverson  v.  Carpenter ,  1*1  Wend.  419;  Best  t.  Givena,  3  B.  Monroe, 
72  ;  Goodsell  v.  Myere,  3  Wend.  479. 

A  promissory  negotiable  note  ezecnted  by  an  infant,  is  not  void  so  as  to  be  incapable 
of  ratification  after  the  infiint  becomes  of  age ;  and  a  repromise  by  him  is  valid,  though 
not  made  until  after  the  commencement  of  the  suit  against  him.  After  the  infant  be- 
came of  age  he  wrote  a  letter  to  the  plaintiff  containing  these  words :  *'  All  that  is 
justly  your  due  shaU  be  paid."  Held,  that  this  was  a  sufficient  repromise,  and  that  the 
legal  presumption  that  claims  are  just  and  also  due,  after  the  usual  evidence  in  support 
of  them,  is  sufficient,  till  rebutted  by  other  evidence  of  injustice  or  of  payment.  Wright 
V.  Steel,  2  N.  Hamp.  51 ;  Font  v.  Cathcart,  8  Ala.  725.  An  infant  made  a  note,  and  after 
age,  on  payment  being  demanded,  said,  "  I  will  pay  it  as  soon  as  I  can  make  it,  but  I 
cannot  do  it  this  year.  I  understand  the  holder  is  about  to  sue  it,  but  she  had  better 
not."  Thi»  was  held  to  be  an  affirmation  of  the  contract,  and  that  an  action  would  pre- 
sently lie.  Babo  v.  HaneeU,  2  Bailey,  1 14.  When  an  infant  on  being  applied  to  for 
the  payment  of  a  note  made  by  him  during  infancy,  acknowledged  that  the  money  was 
due,  and  promised  that,  on  his  return  to  his  home  he  would  endeavor  to  procure  it  and 
send  it  to  his  creditor :  it  was  held  to  be  a  sufficient  ratification  of  the  original  promise. 
Whitney  v.  Dutch,  \^  Mass.  457.  The  declaration  of  an  infant,  after  he  arrives  of  ag^e, 
of  his  intention  to  pay  a  note,  accompanied  with  his  authorizing  an  agent  to  pay  it,  are 
a  sufficient  confirmation  of  the  contract  to  bind  him,  although  the  agent  has  not  done 
anything.  Orru  v.  Kimball,  3  N.  Hamp.  314.  An  infant  purchased  a  kettle  aud  other 
articles,  and  gave  his  promissory  note  for  them,  it  being  agreed  by  the  parties  that  he 
might  try  the  kettle  and  return  it  if  it  did  not  answer.  The  vendor,  after  the  infant 
became  of  age,  requested  him  to  return  it  if  he  did  not  intend  to  keep  it,  but  he  retained 
and  used  it  with  the  other  property  a  month  or  two  afterwards.  Hold,  that  this  was  a 
sufficient  ratification  of  the  contract,  and  that  an  action  might  be  sustained  on  the  note. 
Aldrich  V.  Grimes,  10  N.  Hamp.  194.  In  an  action  on  a  note  of  an  infant,  the  evidence 
of  ratification  was  that  the  defendant  said  that  he  knew  but  little  about  the  matter,  as 
the  transaction  had  been  mostly  managed  by  another  person  ;  that  he  thought  the  note 
had  been  paid,  or  partly  paid,  and  that  his  uncle  would  be  there  next  month,  and  then  it 
should  be  settled.  It  was  held  sufficient  to  be  submitted  to  a  jury.  Bay  v.  Gunn,  1 
Denio,  108.  An  infant  purchased  land  and  gave  his  note  for  the  price.  After  he  came 
of  age  he  continued  in  possession  of  the  land,  and  promised  to  pay  the  note.  Held, 
that  this  was  a  confirmation  of  the  contract,  binding  on  him  and  his  representatives. 
Armfield  v.  TaU,  7  Iredell,  258. 

The  retention  of  the  consideration  for  which  the  note  of  an  infant  was  given,  after  his 
coming  of  age,  is  not  a  ratification  of  the  note,  neither  is  a  submission  to  arbitration  of 
the  question  whether  he  is  liable  on  the  note  after  he  comes  of  age,  a  ratification.  Ben- 
hem -v.  Bishop,  9  Conn.  330.  Where  a  defendant,  in  conversation  concerning  a' note  made 
by  him  during  infahcy,  said  that  he  owed  the  plaintiff  but  was  unable  to  pay  him,  and 
that  he  would  endeavor  to  procure  his  brother  to  be  bound  with  him ;  it  was  held  not  to 
be  a  renewal  of  the  promise.  Ford  v.  Phillips,  1  Pick.  202.  A  person  who  gave  a  note 
during  his  infancy,  after  he  became  of  age  made  declarations  of  an  intention  of  payment 
to  persons  having  no  interest  in  or  agency  as  to  the  note.  Held,  that  this  was  no  evi- 
dence of  a  promise  of  payment  or  ratification  of  the  contract,  ffart  v.  Underhill,  9  K. 
Hamp.  436.  A  new  promise  made  by  an  infEint  after  he  comes  of  age,  that  he  will  pay 
his  promissory  note,  will  not  bind  him,  if  made  to  one  who  is  attorney  for  the  plaintiff 
in  another  suit,  but  had  not  then  been  employed  in  the  present  suit  against  the  infant. 
Bigelow  v.  Grannis,  2  Hill,  120. 

A  plea  of  infancy  by  one  member  of  a  firm  to  an  action  on  a  note  in  the  name  of  the 
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Feme  Oovert — A  feme  corert  eannot  bind  herself  by  drawing  a  bill 
of  exchange.  This  proposition  falls  within  the  general  rule  of  law, 
which  permits  married  women  to  avoid  all  contracts  made  bj  them 
daring  their  coverture.  To  this  rule  there  are  some  exceptions,  which 
are  stated  under  title  '^  Baron  and  Feme/'  sect.  U.  a$Ue,  p.  302.  The 
interest  in  a  bill  of  exchange  or  note  given  to  a  feme  covert,  vests  in 
her  husband,  and  he  must  mdorse  it.  An  action  was  brought  by  the 
indorsee  against  the  maker  of  a  promissory  note  :(y)  the  first  count  of 
the  declaration  was  upon  the  note,  to  which  were  added  the  money  counts ; 

it  appeared  that  the  note  had  been  given  by  the  defendant  to 
[  *325  ]  a  married  woman,  with  knowledge  of  her  coverture,  *to  the 

intent  that  she  should  indorse  it  to  the  plaintiff,  which  wss 
done  accordingly,  in  payment  of  a  debt  which  she  owed  him  (in  the 
course  of  carrying  on  trade  in  her  own  name  with  the  consent  of  h^ 
husband.)  The  plaintiff  had  dealt  with  her  as  a  feme  sole.  It  wu 
holden,  that  the  propertv  in  the  note  vested  in  the  husband  by  the  de- 
livery to  the  wife,  and  tnat  her  indorsement  did  not  transfer  any  in- 
terest to  the  plaintiff ;  consequently  he  was  not  entitled  to  recover  on 
the  special  count :  nor  on  the  money  counts,  because  no  money  hsd 
passea  between  the  plaintiff  and  defendant.  Where  a  promissory  note 
IS  given  to  a  married  woman,  the  husband  may  sue  on  it,  in  his  own 
name  on\jj{z)  and  then  a  debt  due  to  the  maker  from  the  wife  dum 
sola  cannot  be  set  off.  A  promissory  note  made  payable  to  a  woman 
who  is  married  at  the  time  of  the  making,  passes  by  the  indorsement  of 
the  husband  alone,  during  the  coverture,  (a) 

But  if  a  promissory  note  is  made  payable  to  a  married  woman,  and 
she  indorses  it  for  value  in  her  own  name,(i)  and  the  maker  afterwardi 
promisee  to  pay  it,  in  an  action  against  him  by  the  indorsee,  it  will  be 
presumed,  that  the  nominal  payee  had  authority  from  her  husband  to 
indorse  the  note  in  that  form,  and  the  indorsement  will  be  considered 
as  vesting  a  legal  title  to  the  note  in  the  plaintiff.  So  where  the  hus- 
band called  on  the  defendant  for  payment  of  a  debt  due  to  the  wife, 
and  drew  a  bill,  which  was  signed  by  his  wife  in  his  presence,  at  the 
request  of,  and  accepted  by,  tne  defendant,  and  afterwards  indorsed  by 
the  wife :  the  husband  having  obtained  value  from  the  plaintiffii,  to 
whom  he  delivered  the  bill ;  it  was  holden,  (c)  that  they  might  recova 

(y)  Barlow  T.  BUhop,  1  East's  R.  432. 

\z)  Burr^ugh  v.  Mou^  10  B.  A  G.  558. 

fa)  Mcuon  t.  Morgan^  2  A.  &  S.  30. 

\b)  Cote»  T.  Davit,  1  Gampb.  485. 

[c)  Preatvnek  and  another  y.  Marthallf  7  Blngh.  565. 

firm,  is  not  avoided  by  a  replication  that  the  defendant  had  continued  a  partner  of  tfce 
firm  for  upwards  of  a  year  after  his  arrival  at  full  age,  and  had  not  in  that  time,  nor  ibr 
years  afterwards,  indicated  a  disposition  to  disaffirm  any  note  executed  in  the  name  and 
in  the  business  of  the  firm,  without  an  averment  that  he  had  knowledge  of  the  note 
declared  on,  and  was  looked  to  for  payment.     Crabtree  v.  Jfay,  1  B.  Monroe,  2S9. 

A  confirmation  must  be  distinct,  and  with  the  knowledge  that  he  is  not  liable  on  tke 
contract.  A  mere  acknowledgment  of  a  debt,  or  a  payment  of  part  of  it,  will  not  sup- 
port an  action  on  such  contract.  Hinely  v.  Margarity^  3  Barr,  428 ;  Xorrit  v.  Vamu^  3 
Richardson,  164.    See  tu^a^  "  Assumpsit,"  and  Story  on  Bils,  {  85. 
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against  the  defendant,  the  acceptor,  inasmuch  as  the  indorsement  was 
bj  the  authority  of  the  husband,  and  consequent! j  the  pro)>ert j  passed 
to  the  plaintiffs.  (1) 

Bill  of  exchange  payable  to  a  woman  dum  sola — she  afterwards  mar- 
ries, and  then  the  bill  becomes  due  and  is  dishonoured :  the  husband 
may  sue  in  his  own  name  without  joining  the  wife,  for  the  property  in 
the  bill  and  the  right  of  transfer  is  vested  by  the  marriage  in  the  hus- 
band, and  as  he  mieht  have  indorsed  it  in  his  own  name,  so  he  may  sue 
in  his  own  name  without  a  formal  indorsement ;  for  a  bill  of  exchange 
differs  in  this  respect  from  other  choses  in  action,  that  the  right  of 
action  is  vested  in  the  indorsee,  who  may  sue  in  his  own  name.(<:^ 

Agent. — ^Bills  of  exchange  may  be  drawn,  accepted,  or  indorsed, 
by  means  of  the  agent  or  attorney  of  the  party.(2)  An  agent  or  at- 
torney for  this  purpose  may  be  constituted  by  parol.     In  such  case 

{d)  McNeUage  y.  HoUowayy  1  B.  &  A.  218.    See  Gatert  v.  Madeley,  6  M.  ft  W.423,  ante, 
p.  312. 


(1)  A  feme  covert  may  indorse  a  note  given  to  her  before  marriage  in  a  name  different 
from  her  husband's,  if  circamstances  warranted  the  presumption  of  his  assent;  and  such 
indorsement  is  yaiid,  eyen  though  the  note  hy  an  ante-nuptial  settlement  had  been  trans- 
ferred to  a  trustee,  if  with  his  knowledge  and  assent.  Miller  r.  Ddameter^  12  Wend. 
433.    See  Story  on  Bills,  {{  90-92,*  Story  on  Agency,  {  T  ;  1  Parsons  on  Cont.  211. 

(2)  Deeds  by  an  agent  or  attorney  must  be  executed  in  the  name  of  the  principal,  to 
bind  him,  but  it  is  oti^erwise  in  case  of  simple  contracts.  New  England  Marine  Ins.  Co, 
T.  De  Wolf  J  8  Pick.  66.  In  contracts  not  under  seal,  if  the  agent  intend  to  bind  his  prin- 
cipal and  not  himself,  it  will  be  sufficient  if  it  appear  in  such  contract  that  he  acts  as 
agent.  Andrews  y.  Estee  et  oL,  2  Fairf.  267  ;  SkotweU  7.  MKouny  2  Southard,  828.  It 
is  not  sufiBcient  to  charge  the  principal,  or  protect  the  agent,  if  the  language  of  the  instru- 
ment imports  a  personal  contract  on  his  part.  But  when  the  name  of  the  principal 
appears  on  the  &ce  of  the  instrument  or  contract,  and  it  is  eyident  that  the  agent  did 
not  intend  to  bind  himself  personally,  but  acted  merely  on  behalf  of  the  principal,  if  he 
acted  by  competent  authority,  the  principal,  and  not  the  agent,  will  be  bound.  Pents  y. 
Stanton,  10  Wend.  271.  It  will,  of  course,  be  remembered,  that  the  above  case  respects 
the  liability  of  the  principal  on  the  bill  as  such,  for  a  principal  is  liable  on  his  agent's 
contracts  for  him,  whether  his  name  was  disclosed  or  not,  unless  the  principal  being 
known,  credit  was  ezclnsively  given  to  the  agent,  in  an  action  founded  on  the  original 
consideration.  lb. 

A  promissory  note  was  subscribed  thus :  '^  Pro.  W.  6.,  J.  S.  C. ;"  it  was  holden  to  be 
the  note  of  W.  G.,  if  J.  S.  C.  had  authority.  Long  v.  Colbumy  11  Mass.  97.  And  see 
Emerson  y.  Providence  Man,  Co.,  12  Mass.  237 ;  Rice  y.  Gove^  22  Pick.  168  ;  Robertson  v. 
Pope^.l  Richardson,  501 ;  Orfdt  v.  Ayres,  7  Monroe,  356;  McBean  v.  Morrison^  1  A.  K. 
Marshall,  545.  When  one  gives  a  promissory  note  as  guardian  for  a  minor,  although  it  is 
so  stated  in  the  body  of  the  note,  he  is  personally  liable.  Foster  y.  Fuller^  6  Mass.  68.  As  an 
administrator  cannot  by  his  promise  bind  the  estate  of  the  intestate,  so  neither  can  the 
guardian  by  his  contract,  bind  the  person  or  estate  of  his  ward.    lb. 

When  individuals  subscribe  their  proper  names  to  a  promissory  note,  prima  facie  they 
are  personally  liable,  though  they  add  a  description  of  the  character  in  which  the  note 
is  given,  but  such  presumption  of  liability  may  be  rebutted,  as  between  the  original  par- 
ties, by  proof  that  the  note  was  in  fact  given  by  the  makers  as  agents,  with  the  payee's 
knowledge.  Brockway  v.  Allen,  17  Wend.  40  ;  Webb  v.  Burke,  5  B.  Monroe,  51 ;  Hovey 
y.  MaGill,  2  Conn.  680;  Hides  v.  Banister,  8  Gowen,  31 ;  Fogg  v.  Virgin,  19  Maine,  362 ; 
Pomeroy  v.  Slade,  16  Vermont,  220;  Packard  v.  Nye,  2  Meto.  47;  FUch  v.  Lawton,  6 
Howard,  (Miss.)  371. 

If  one  draws  a  bill  in  his  own  name,  without  stating  that  he  acts  as  ag^t,  unless 
when  acting  for  the  government,  he  is  personally  liable,  although  he  directs  it  to  be  paid 
out  of  a  particular  fund,  and  although  the  person  in  whose  favor  it  is  drawn  knows  the 
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the  principal  is  said  to  draw,  accept,  or  indorse,  by  procara- 
[  *826  ]  tiofi.  "^Agents  should  be  cautious  how  they  accept  bills  di- 
rected to  them  personally,  and  not  to  their  principals,  although 
such  directions  describe  them  in  their  official  characters ;  for  in  such 
case,  if  they  accept  in  their  own  name,  they  will  become  personally  re- 
sponsible; as  appears  from  the  following  case: — The  plaintiff  was 
indorsee  of  a  bill  of  exchange,  drawn  from  Scotland  upon  the  defendant 
in  these  words,(e)  ''At  thirty  days'  sight  pay  to  J.  S.,  or  order,  2001., 
value  received  of  him,  and  place  the  same  to  account  of  the  York 
Buildings'  Company,  as  per  advice  from  Charles  Mildmay.  To  Mr. 
Humphrey  Bishop,  cashier  of  the  York  Buildings'  Company,  at  their 
house  in  Winchester  street,  London.  Accepted,  per  H.  Bishop."  The 
bill  not  having  been  paid,  an  action  was  brought  against  defendant  upon 
his  acceptance :  at  the  trial  he  proved,  that  the  letter  of  advice  was 
addressed  to  the  company ;  and  that,  the  bill  having  been  brought  to 
their  house,  defendant  was  ordered  to  accept  it,  which  he  did  in  the 
same  manner  as  he  had  accepted  other  bills.  PaaCy  J.,  directed  the 
jury  to  find  for  the  plaintiff;  which  they  did  accorcungly.  On  motion 
for  a  new  trial,  the  court  held  the  direction  right ;  ''  for  the  bill  on  the 
face  of  it  imported  to  be  drawn  on  the  defendant,  and  it  was  accepted 
by  him  generally^  and  not  as  servant  to  the  company,  to  whose  account 
he  had  no  right  to  charge  it  until  actual  payment  by  himself.  And 
this  being  an  action  by  an  indorsee,  it  would  be  of  dangerous  conse- 
quence to  trade,  to  admit  evidence  arising  from  extrinsic  circumstances 
— ^as  the  letter  of  advice.  And  this  differed  widely  from  the  eau 
of  a  biU  addressed  to  the  mastery  and  underwritten  by  the  sen*ant: 
where  undoubtedly  the  servant  would  not  be  liable^  but  his  acceptance 
would  be  considered  as  the  act  of  the  master.  A  bill  of  exchange  is  a 
contract  by  the  custom  of  merchants,  and  the  whole  of  that  contract 
must  appear  in  writing.  In  this  case  there  was  nothing  in  writing 
to  bind  the  company,  nor  could  any  action  be  maintained  against  them 
upon  the  bill :  for  the  addition  of  cashier  to  defendant's  name  was  only 
to  denote  the  person  with  certainty;  the  direction  to  whose  account  to 
place  it  was  for  the  use  of  the  drawee  only."  Judgment  for  the 
plaintiff.  One  who  covenants  for  himself^  his  heirSy  &c.,  under  his  otm 
hand  and  sealj  for  the  act  of  another,  shall  be  personally  bound  by  his 
covenant,  though  he  describe  himself  in  the  deed  as  covenanting  for 
and  on  the  part  and  behalf  of  such  other  person.(/)  Where  the  de- 
fendant, in  the  absence  of  his  brother,  who  was  liable  to  give  the  plain- 
tiff a  bill  for  goods  supplied,  signed  it  in  his  own  name ;  it  was  holden, 
that  he  was  personally  liable,  tne  debt  of  a  third  person  being  a  suffi- 
cient consideration  for  which  a  party  may  bind  himself  by  bill,  and  the 
consideration  need  not  be  such  as  would  enable  the  plaintiff  to  sue  on  a 
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e)  Tkomaa  v.  Bishops  Str.  955  ;  Ca.  Temp.  Hardw.  1,  S.  C, 

f)  AppUton  Y.  Binkt,  6  East,  148. 


drawer  to  be  bat  an  agent.    Newhall  y.  Dunlap^  14  Maine,  180  ,*  Snow  r.  (ToodHeA, 
lb.,  236. 
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Special  contract.(jr)  But  where  A.  entered  into  and  signed 
an  agreement  as  *agent  of  B.,  and  B.  shortly  afterwards  [  *327  ] 
signed  it  with  the  words  ^^  I  hereby  sanction  this  agreement, 
and  approve  of  A.'s  having  signed  it  on  my  behalf;"  it  was  holden  that 
A.  was  not  personally  liable.(A)  An  agent  to  a  country  bank,  to  whom 
the  plaintiff  sent  a  sum  of  money  in  order  to  procure  a  bill  upon  Lon* 
don,  drew  in  his  own  name,  for  the  amount  upon  the  firm  in  London, 
the  two  firms  being  the  same :  it  was  holden,(z)  that  the  agent  was 
liable  as  drawer,  although  plaintiff  knew  that  he  was  agent,  and  sup- 
posed that  the  bill  was  drawn  by  him  as  such,  and  on  account  of  the 
country  bank,  to  which  the  agent  paid  over  the  money.  A  power  of 
attorney,(A;)  authorizing  an  agent  to  demand,  sue  for,  recover,  and  re- 
ceive, by  all  lawful  ways  and  means  whatsoever,  all  moneys,  debts,  dues, 
whatsoever,  and  to  give  su£Scient  discharges,  does  not  authorize  him  to 
indorse  bills  for  his  principal.(l) 

(ff)  SotDerhy  y.  Butcher^  2  Or.  ft  M.  368. 

(A)  SpitdB  y.  Lavender^  2  Brod.  ft  Bingh.  452. 

it)  LeadbiUer  v.  Farrow^  5  M.  ft  S.  346. 
k)  Murray  y.  The  Hast  India  Company^  5  B.  ft  A.  204 ;  recognized  in  Ooldttone  y. 
Tovey,  6  Bingh.  N.  G.  101 ;  and  in  Davidson  v.  Stanley,  3  Scott's  N.  R.  49 ;  2  M.  ft  Gr. 
721.    See  Attwood  y.  Munningt^  7  B.  ft  C.  278 ;  1  M.  ft  Ry.  66. 


(1)  An  anthoritj  to  sign  a  note  may  be  by  parol,  or  by  letter,  or  by  verbal  directions, 
or  may  eyen  be  implied  from  certain  relations  proyed  to  exist  between  the  actual  maker 
of  the  note  and  the  party  for  whom  he  undertakes  to  act.  Long  y.  Colbum,  I  Mass.  Rep. 
97.  But  a  person  acting  as  a  clerk  to  a  merchant,  does  not  auUiorize  him  to  sign  notes 
in  the  name  of  his  master.  Terry  y.  Fargo,  10  Johns.  Rep.  114.  But  the  clerk  of  a  part- 
nership firm  may  sign  notes,  accept  bills,  ftc,  in  consequence  of  a  special  authority  giyen 
by  one  partner,  for  each  has  full  power  to  this  effect.  TiUier  y.  WhiteJieady  1  Dall.  Rep. 
269.  And  a  bill  drawn  by  a  general  agent  is  binding  upon*the  principal,  although  the 
flkgent  misapply  the  money.    Hoe  y.  (hSey,  1  Wash.  Rep.  23. 

A  special  authority  must  be  strictly  pursued :  and  if  an  agent  be  authorized  to  sign  a 
note  payable  at  six  months,  and  he  sign  a  note  payable  at  a  shorter  time,  the  principal 
!b  not  bound.  Batty  y.  Carsvell,  2  Johns.  Rep..  48.  And  if  an  agent  act  beyond  his 
authority,  he  will  be  responsible  personally  to  third  persons.  Therefore,  if  he  sign  a 
note  for  his  principal  without  authority,  he  will  be  personally  bound.  Jhuenberry  y. 
£au,  3  Johns.  Gas.  70. 

In  the  drawing  and  negotiating  of  bills  and  notes,  as  in  other  cases,  if  an  agent  acts 
without  authority,  and  the  principal  ratify  his  acts,  or  acquiesce  in  them,  he  is  bound  in 
the  same  manner  as  if  the  agent  had  an  original  authority.  Where  a  note  is  Indorsed  in 
the  handwriting  of  the  maker,  and  not  of  the  indorser  himself,  the  maker's  authority 
may  be  shown  by  proof  of  the  indorser's  silence  and  acquiescence  after  notice  and  suit, 
and  by  his  suffering  judgment  by  default,  and  taking  no  measure  to  defend  the  suit  till 
the  maker  had  absconded,  and  his  assuming  payment  of  other  notes  similarly  situated. 
Weed  y.  Carpenter,  10  Wend.  403.  The  indorsee  of  a  note,  payable  to  bearer,  over  due, 
cannot  sue  the  maker  if  the  payee  were  an  agent,  and  the  person  beneficially  interested 
forbid  the  payment.  Comttock  y.  ffogg,  5  Wend.  600.  Van  Beimsdyke  y.  Kane,  1 
Oallis.  Rep.  630;  8.  C.  9  Cranch,  Rep.  153;  Towle  y.  Steveneon,  1  Johns.  Gas.  110; 
Conn.  y.  jPenn,,  1  Peters's  Rep.  496 ;  SeMmmelpennieh  y.  Bayard,  1  Peters's  Rep.  264. 
And  the  acts  of  agents  do  not  deriye  their  yalldity  from  professing  on  the  face  of  them 
to  haye  been  performed  in  the  exercise  of  their  agency ;  but  the  liability  of  the  principal 
depends  upon  the  facts,  Ist,  That  the  act  was  done  in  the  exercise,  and,  2dly,  within  the 
limits  of  the  power  delegated :  and  in  ascertaining  these  facts,  as  connected  with  the 
execution  of  written  instruments,  (except  deeds,)  parol  testimony  is  admissible.  There- 
fore, where  a  check  was  drawn  by  a  cashier  of  an  incorporated  bank,  and  it  appeared 
doubtful  upon  the  face  of  the  paper,  whether  it  was  an  official  or  priyate  act,  parol  eyi- 
dence  was  admitted  to  show  that  it  was  a  priyate  act.  Meehanic^  Bank  y.  Bank  of  Co" 
lumbia,  5  Wheat  Rep.  326,  336. 
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Partiier8.{l) — ^Bj  the  custom  of  Enffland,(i)  where  there  wre  joint 
traders,  and  one  of  them  accepts  a  bill  £rawn  on  them/<9r  himseff  and 

(1)  Finktuif  T.  ffally  Balk.  126. 


Where  a  person  acts  as  agent  for  another,  if  he  executes  a  deed  for  another,  and  does 
not  mean  to  make  himself  personallj  liable,  he  must  execute  the  deed  in  the  name  of  his 
principal,  and  state  the  name  of  his  principal  onlj,  in  the  bodj  of  the  deed.  He  will 
otherwise  be  personally  responsible  on  the  covenants  in  the  deed.  DuvaU  y.  Craigy  2 
Wheat.  Rep.  56 ;  White  v.  Cuyler,  6  T.  R.  176;  WUkt  v.  Back^  2  East's  Rep.  142 ;  Ap- 
pUtan  T.  Birkt,  5  Id.  148  ;  TibbetU  ▼.  Walker^  4  Mass.  Rep.  595 ;  Sumner  y.  Willianu,  8  Id. 
162 ;  Thayer  v.  Wendale^  1  Gallis.  Rep.  37 ;  SUme  T.  Wood,  1  Gowen,  453.  So  where  a 
person  signed  a  promissory  note  in  his  own  name,  describing  himself  as  a  guardian,  he 
was  held  bound  to  the  payment  of  the  note  in  his  personal  capacity.  Thatcher  y.  Duns' 
morey  5  Mass.  Rep.  299  ,*  Forater  v.  Fuller ,  6  Id.  58.  And  where  an  agent  drew  a  bill  in 
his  own  name  on  a  house  of  trade,  in  which  his  principal  was  a  partner,  and  in  the  bill 
ordered  the  contents,  when  paid,  to  be  charged  to  his  principal,  and  the  bill  was  pro- 
tested for  nonacceptance,  he  was  held  personally  liable  to  the  payees,  as  drawer,  not- 
withstanding they  were  priyy  to  his  instructions,  and  knew  that  he  acted  solely  as  an 
agent.    Mayhew  y.  Prince,  11  Id.  54. 

A  note  subscribed  "Pro  A.  B.  G.  D"  is  the  note  of  A.  B.,  and  not  of  G.  D.,  if  the  latter 
has  authority  to  make  the  note.  On  a  bill  drawn  by  "  B.,  agent,''  no  suit  lies  against  the 
principal.  Pentz  y.  Hanton,  10  Wend.  271.  When  A.  puts  the  name  of  B.  to  a  note 
without  authority,  he  is  personally  bound,  and  may  be  sued  in  his  own  name,  on  a  count 
alleging  he  made  the  note  in  the  name  of  B.  Bank  y.  Flandere,  4  N.  H.  R.  239  ;  Long 
y.  Colbum,  11  Mass.  Rep.  97. 

Where  an  agent  and  partner  in  a  joint  concern  was  authorized  to  take  up  money  or  a 
credit  on  the  whole  concern,  and  to  draw  bills  on  a  house  in  Amsterdam  for  payment, 
and  he  took  money  and  drew  a  bill,  directing  the  amount  to  be  charged  to  the  account  of 
all  the  parties,  but  signed  the  bill  in  hit  own  name  only  ;  held,  that  the  payee  was  entitled, 
at  least  in  equity,  to  recoyer,  on  nonpayment,  from  all  the  parties.  Van  Beimedyke  y. 
JTane,  1  GaU.  Rep.  630  ]  S,  C,  9  Granch's  Rep.  153. 

As  to  public  agents,  a  distinction  has  long  be6n  recognized  in  their  fayor ;  and,  there- 
fore, if  an  agent  of  the  goyernmeift  contract  for  its  benefit,  and  on  its  behalf,  and  describe 
himself  as  such  in  the  contract,  he  is  held  not  to  be  personally  responsible,  although  the 
terms  of  the  contract  might,  in  cases  of  a  mere  private  nature,  involve  him  in  a  personal 
responsibility.  Macbeath  v.  Saldimond,  1  T.  R.  172;  Unumr,  WoUeUy,  T.R.  641 ;  Myrtle 
y.  Beaver,  1  East's  Rep.  135 ;  Bice  v.  Shxtte,  1  Id.  679 ;  Hodgdon  v.  DexUr,  1  Granch's 
Rep.  363 ;  Jonee  v.  Le  Tombe,  3  Dall.  Rep.  384 ;  Brown  v.  Auetin,  1  Mass.  Rep.  208  ;  Free- 
man V.  Otit,  9  Id.  272  ;  Sheffield  v.  Wataon,  3  Gaines'  Rep.  69. 

If  a  bill  be  indorsed  to  ti^e  treasurer  of  the  United  States,  officially,  the  United  States 
may  maintain  a  suit  in  their  own  name,  on  the  indorsement  A  note  to  ''A.,  land  agent 
of  Maine,  or  order,"  given  for  property  belonging  to  the  state,  should  be  sued  in 
the  name  of  the  state.  StaU  y.  Boies,  2  Fairf.  474.  Dugan  v.  The  United  States,  3 
Wheat.  Rep.  172.  Quaere,  Whether  in  the  case  of  an  indorsement  to  9k  private  agent^ 
the  principal  could  maintain  an  action  on  it  in  his  own  name?  lb.  See  United  StaUs 
y.  Parmde,  1  Paine,  252 ;  Clarke  v.  Wilson^  3  Wash.  G.  G.  R.  560  ;  Oirard  v.  Taggart,  5 
S.  k  R.  19. 

^'  The  manner  in  which  an  agent  should  sign  an  instrument  for  his  principal,  has  given 
rise  to  some  controversy.  There  has  been  a  tendency  to  discriminate  in  this  respect.  To 
say,  for  instance,  that  if  A.  signs,  *' A.,  for  B.,"  this  is  the  signature  of  A.,  and  he  is  the 
contracting  party,  although  he  makes  the  contract  at  the  instance  and  for  the  benefit  of 
B.  But  if  he  signs,  "  B.,  by  A*,"  then  it  is  the  contract  of  B.,  made  by  him  through  his 
instrument,  A.  -  In  the  first  case,  A.  is  the  principal ;  in  the  second,  B.  is  the  principal, 
and  A.  his  agent'  But  the  recent  cases,  and  the  best  reasons,  are  for  determining  in 
each  instance,  and  however  the  signature  is  made,  from  the  &cts  and  the  evidence,  that 
a  party  is  an  agent  or  a  principal,  in  accordance  with  the  intention  of  the  parties  to  the 
contract  It  has  been  regarded  as  an  established  principle,  that  no  person  is  held  to  be 
the  agent  of  another  in  making  a  written  contract,  unless  his  agency  is  stated  in  the 
instrument  itself,  and  he  therein  stipulates  for  his  principal,  by  name.  In  Stackpole  v. 
Arnold,  11  Mass.  27,  Ghief  Justice  Parker,  considers  this  rule  as  applicable  to  every 
written  contract  But  the  rule  is  qualified,  if  not  contradicted,  by  authorities  of  much 
,(1)  See  note  (2),  next  page. 
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partneTj  Bnch  acceptance  bincb  all  the  partners,  if  it  concerns  the 
trade ;  otherwise,  if  it  concerns  the  acceptor  only,  in  a  separate  and 
distinct  interest.(l)  The  implied  authontj  of  one  partner  to  bind 
another  by  bills  of  exchange  is  by  the  cnstom  and  law  of  merchants, 
and  is  confined  to  partnerships,  for  the  purpose  of  trade ;  bnt  there  is 
no  cnstom  or  usage  that  attorneys  shall  be  parties  to  negotiable  instru- 
ments, nor  is  it  necessary  for  the  purposes  of  their  business ;  hence, 
one  of  two  attorneys  in  partnership  has  no  implied  authority  to  bind  his 
partner  by  a  note  in  the  name  of  the  firm,  though  j^ven  for  their 
debt.(fn)  The  authority  implied  bylaw,  is  an  auUiority  to  bind  the 
firm  in  the  name  of  the  partnership,  and  in  that  only :  hence,  where  a 
firm  consisted  of  J.  B.  and  C.  H.,  the  partnership  name  being  ^^  J.  B." 
only,  and  G.  H.  accepted  a  bill  in  the  name  of  ^^  J.  B.  &  Co.,"  it  was 
holden  that  J.  B.  was  not  bound  thereby.(n)  If  a  bill  of  exchange  is 
drawn  upon  a  firm,  and  one  of  the  partners  accept  it  in  his  own  name, 
this  acceptance  binds  the  partnership.(o)  So  if  A.,  B.,  and  C,  are  in 
partnership,  and  A.  draws  a  promissory  note,  by  which  he  promises 
individually  to  pay  the  money,  and  which  he  signs  with  his  own  name 
only,  but  prefixing  to  his  signature  ^^far  A.,  B,,  and  (7.,^'  this  binds 
the  whole  partnership.(p)  Where  there  are  seyeral  partners,  it  is  com- 
petent to  either  of  them,  by  his  indorsement,  in  the  name  of  the  firm, 
to  pass  their  interest  in  the  bill  ;{q)  and  such  indorsement 
made  by  one  partner  for  the  ^satisfaction  of  his  separate  [  *S28  ] 
debt,  cannot  be  questioned  in  an  action  by  the  indorsee  against 
the  acceptor,  without  showing  that  the  indorsement  was  at  the  time  un- 
known to  or  unauthorized  by  the  other  partner.(r)  But  if  a  creditor  of 
one  of  the  partners  collude  with  him  to  take  security  for  his  indiyidual 

[m)  HedUy  Y.  Bainbriige,  3  Q.  B.  316 ;  2  G.  &  G.  483. 
n)  Kirk  v.  BlurUm,  9  M.  &  W.  284. 
[o)  Mctton  y.  RuiMey^  1  Gampb.  384. 
\p)  Lord  OalMoy  y.  MatthtWy  1  Gampb.  403. 

\q)  Swan  y.  Steelt^  *l  East,  210 ;  lecognlzed  in  Vere  ▼.  Aahby,  10  B.  ft  G.  296;  Arden  T. 
Sharpe  and  another ^  2  Esp.  N.  P.  G.  624 ;  WeUs  y.  Matterman^  2  Esp.  N.  P.  G.  731. 
(r)  RidUy  y.  Taylor ,  13  East,  175. 


weight,  and  we  do  not  regard  it  as  of  great  force  except  in  cases  of  sealed  instrnments. 
Indeed,  Ghief  Justice  Parker,  in  the  later  case  of  New  England  Marine  Ins.  Co.  y.  De 
Wol/j  8  Pick.  66,  seems  to  confine  it  to  these  cases."  1  Parsons  on  Gontracts,  47,  and 
cases  there  cited. 

(2)  A  note  drawn  by  one  of  two  partners  in  the  name  of  the  firm,  may  be  giyen  in  eyi- 
dence  in  an  action  against  both  partners,  under  the  count  for  money  lent,  without  ayer* 
ment  of  partnership.  Mack  y.  Spencer j  4  Wend.  411.  In  a  suit  against  three  persons, 
two  of  whom  are  partners,  a  note  signed  by  one  in  his  proper  name,  and  by  one  of  the 
partners  in  the  name  of  the  firm,  supports  a  count  alleging  that  they  subscribed  their  own 
proper  names.  Porter  y.  Cumings,  7  Id.  172.  Where  a  bill  was  drawn  oh  a  firm  by  one 
who  had  been  a  partner,  in  fayor  of  another  partner ;  held,  this  did  not  excuse  indorsee 
from  presentment  and  notice,  notice  of  the  drawer's  retirement  haying  been  giyen  pub- 
licly seyeral  days  before  the  date  of  the  bill.  Taylor  y.  Young,  3  Watts,  339.  The 
indorser  of  a  note,  in  a  suit  against  him  by  tfie  suryiying  partner  of  a  firm,  cannot  call 
on  plaintiff  to  proye  the  consideration  he  paid  for  it,  nor  the  manner  it  came  into  his 
possession,  on  an  allegation  that  it  belonged  to  the  deceased  partner  indiyidually,  when 
the  administrator  does  not  deny  his  right  to  sue.    Smyth  y.  Hawthorn,  3  Rawle,  366. 

(1)  Livingston  y.  ffastie,  Gaines'  Rep.  246;  Livingston  y.  Roosevelt,  4  Johns.  Rep.  261 ; 
Dubois  y,  Roosevelt,  4  Id.  162,  note  ;  Lansing  y.  Gains,  2  Id.  300,  S.  P. 
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Partner«.(l) — ^By  the  custom  of  Enfflaiid,(2)  where  there  are  joint 
traders,  and  one  of  them  accepts  a  bill  £rawn  on  them /or  himself  and 

(l)  Pinktusf  T.  ffaUy  Salk.  136. 


Where  a  person  acts  as  agent  for  another,  if  he  ezecntes  a  deed  for  another,  and  does 
not  mean  to  make  himself  personally  liable,  he  must  execote  the  deed  in  the  name  of  hie 
principal,  and  state  the  name  of  his  principal  onlj,  in  the  body  of  the  deed.  He  will 
otherwise  be  personally  responsible  on  the  covenants  in  the  deed.  Duvall  v.  Crcdg^  2 
Wheat,  Rep.  66 ;  WhUe  v.  Cuylar^  6  T.  R.  I76j  WUk»  v.  Back,  2  Bast's  Rep.  142;  Ap- 
pleton  v.  Birkty  5  Id.  148  ;  Tibbetts  Y.  Walker ^  4  Mass.  Rep.  595 ;  Sumner  y.  WiUianu,  8  Id. 
162 ;  Thayer  y.  WendaU^  1  Qallis.  Rep.  37 ;  Stone  y.  Wood,  1  Gowen,  453.  So  where  a 
person  signed  a  promissory  note  in  his  own  name,  describing  himself  as  a  guardian,  he 
was  held  bound  to  the  payment  of  the  note  in  his  personal  capacity.  Thatcher  y.  Dunt' 
more,  5  Mass.  Rep.  299 ;  Fortter  v.  Fuller,  6  Id.  58.  And  where  an  agent  drew  a  bill  in 
his  own  name  on  a  house  of  trade,  in  which  his  principal  was  a  partner,  and  in  the  bill 
ordered  the  contents,  when  paid,  to  be  charged  to  his  principal,  and  the  bill  was  pro- 
tested for  nonacceptance,  he  was  held  personally  liable  to  the  payees,  as  drawer,  not- 
withstanding they  were  priyy  to  his  Instructions,  and  knew  that  he  acted  solely  as  an 
agent.    Mat/hew  y.  Prince,  11  Id.  54. 

A  note  subscribed  <<Pro  A.  B.  G.  D."  is  the  note  of  A.  B.,  and  not  of  G.  D.,  if  the  latter 
has  authority  to  make  the  note.  On  a  bill  drawn  by  "  B.,  agent,''  no  suit  lies  against  the 
principal.  Pentz  y.  Hanton,  10  Wend.  271.  When  A.  puts  the  name  of  B.  to  a  note 
without  authority,  he  is  personally  bound,  and  may  be  sued  in  his  own  name,  on  a  count 
alleging  he  made  the  note  in  the  name  of  B.  Bank  y.  FUtndere,  4  N.  H.  R.  239  ,*  Long 
y.  Colburn,  11  Mass.  Rep.  97. 

Where  an  agent  and  partner  in  a  Joint  concern  was  authorized  to  take  up  money  or  a 
credit  on  the  whole  concern,  and  to  draw  bills  on  a  house  in  Amsterdam  for  payment, 
and  he  took  money  and  drew  a  bill,  directing  the  amount  to  be  charged  to  the  account  of 
all  the  parties,  but  signed  the  bill  in  hit  own  name  only  ;  held,  that  the  payee  was  entitled, 
at  least  m  equity,  to  recover,  on  nonpayment,  from  ail  the  parties.  Van  Reimedyke  r. 
Kane,  1  Gall.  Rep.  630 ;  5.  C.  9  Granch's  Rep.  163. 

As  to  public  agents,  a  distinction  has  long  be^n  recognized  in  their  &yor ;  and,  there- 
fore, if  an  agent  of  the  goyernmeift  contract  for  its  benefit,  and  on  its  behalf,  and  describe 
himself  as  such  in  the  contract,  he  is  held  not  to  be  personally  responsible,  although  the 
terms  of  the  contract  might,  in  cases  of  a  mere  priyate  nature,  inyolye  him  in  a  persooal 
responsibility.  Macbeath  y.  Ealdimond,  1  T.  R.  172;  Unionr.  WoUeley,  T.R.  641 ;  Myrtle 
y.  Beaver,  1  East's  Rep.  135 ;  Rice  y.  Shute,  1  Id.  579 ;  Hodgdon  y.  Dexter,  1  Granch's 
Rep.  363 ;  Jones  y.  Le  Tombe,  3  Dall.  Rep,  384 ;  Brown  y.  Austin,  I  Mass.  Rep.  208 ;  Fre^ 
man  y.  Otis,  9  Id.  272  ;  Sheffield  y.  WaUon,  3  Gaines'  Rep.  69. 

If  a  bill  be  indorsed  to  the  treasurer  of  the  United  States,  officially,  the  United  States 
may  maintain  a  suit  in  their  own  name,  on  the  indorsement.  A  note  to  '*A.,  land  agent 
of  Maine,  or  order,"  giyen  for  property  belonging  to  the  state,  should  be  sued  in 
the  name  of  the  state.  StaU  y.  Boies,  2  Fairf.  474.  Dugan  y.  The  United  States,  3 
Wheat.  Rep.  172.  Queers,  Whether  in  the  case  of  an  indorsement  to  a  private  t^gtskt, 
the  principal  could  maintain  an  action  on  it  in  his  own  name?  lb.  See  United  States 
y.  Parmele,  1  Paine,  252 ;  Clarke  y.  Wilson,  3  Wash.  G.  G.  R.  560 ;  Girard  y.  Taygart,  5 
S.  &  R.  19. 

<<  The  manner  in  which  an  agent  should  sign  an  instrument  for  his  principal,  has  ipyen 
rise  to  some  controyersy.  There  has  been  a  tendency  to  discriminate  in  this  respect.  To 
say,  for  instance,  that  if  A.  signs,  "  A.,  for  B.,"  this  is  the  signature  of  A.,  and  he  is  the 
contracting  party,  although  he  makes  the  contract  at  the  instance  and  for  the  benefit  of 
B.  But  if  he  signs,  "  B.,  by  A.,"  then  it  is  the  contract  of  B.,  made  by  him  through  his 
instrument,  A.  In  the  first  case,  A.  is  the  principal ;  in  the  second,  B.  is  the  principal, 
and  A.  his  agent.'  But  the  recent  cases,  and  the  best  reasons,  are  for  determining  in 
each  instance,  and  howeyer  the  signature  is  made,  from  the  facts  and  the  evidence,  that 
a  party  is  an  agent  or  a  principal,  in  accordance  with  the  intention  of  the  parties  to  the 
contract.  It  has  been  regarded  as  an  established  principle,  that  no  person  is  held  to  be 
the  agent  of  another  in  making  a  written  contract,  unless  his  agency  is  stated  in  the 
instrument  itself,  and  he  therein  stipulates  for  his  principal,  by  name.  In  Stackpole  y. 
Arnold,  11  Mass.  27,  Ghief  Justice  Parker,  considers  this  rule  as  applicable  to  eyery 
written  contract.  But  the  rule  is  qualified,  if  not  contradicted,  by  authorities  of  much 
^(1)  See  note  (2),  next  page. 
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partner^  stich  acceptance  binds  all  the  partners,  if  it  concerns  the 
trade ;  otherwise,  if  it  concerns  the  acceptor  only,  in  a  separate  and 
distinct  interest.(l)  The  implied  authority  of  one  partner  to  bind 
another  by  bills  of  exchange  is  by  the  cnstom  and  law  of  merchants, 
and  is  confined  to  partnerships,  for  the  purpose  of  trade ;  but  there  is 
no  cnstom  or  usage  that  attorneys  shall  be  parties  to  negotiable  instru- 
ments, nor  is  it  necessary  for  the  purposes  of  their  business ;  hence, 
one  of  two  attorneys  in  partnership  has  no  implied  authority  to  bind  his 
partner  by  a  note  in  the  name  of  the  firm,  though  given  for  their 
debt.(m)  The  authority  implied  by  law,  is  an  auuiority  to  bind  the 
firm  in  the  name  of  the  partnership,  and  in  that  only :  hence,  where  a 
firm  consisted  of  J.  B.  and  C.  H.,  the  partnership  name  being  ^^J.  B." 
only,  and  0.  H.  accepted  a  bill  in  the  name  of  '^  J.  B.  k  Co.,"  it  was 
holden  that  J.  B.  was  not  bound  thereby .(n)  If  a  bill  of  exchange  is 
drawn  upon  a  firm,  and  one  of  the  partners  accept  it  in  his  own  name, 
this  acceptance  binds  the  partnership.(o)  So  if  A.,  B.,  and  C,  are  in 
partnership,  and  A.  draws  a  promissory  note,  by  which  he  promises 
individiuilljf  to  pay  the  money,  and  which  he  signs  with  his  own  name 
only,  but  prefixing  to  his  signature  ^^forA.y  B.,  and  (7.,^'  this  binds 
the  whole  partnership. (p)  Where  there  are  sereral  partners,  it  is  com- 
petent to  either  of  them,  by  his  indorsement,  in  the  name  of  the  firm, 
to  pass  their  interest  in  the  bill  ;(^)  and  such  indorsement 
made  by  one  partner  for  the  ''Satisfaction  of  his  separate  [  *828  ] 
debt,  cannot  be  questioned  in  an  action  by  the  indorsee  against 
the  acceptor,  without  showing  that  the  indorsement  was  at  the  time  un- 
known to  or  unauthorized  by  the  other  partner.(r)  But  if  a  creditor  of 
one  of  the  partners  collude  with  him  to  take  security  for  his  individual 

(m)  Hediey  y.  Bainbridffe,  3  Q.  B.  316 ;  2  G.  &  Q.  483. 
ffi)  Kirk  v.  Blurton,  9  M.  &  W.  284. 
lo)  Ma$on  y.  Rumsey,  I  Gampb.  384. 
Ip)  Lord  Oalwap  ▼.  Matthew^  1  Gampb.  403. 

{q)  Swan  y.  Steele^  7  East,  210 ;  lecognised  in  Vere  y.  Athby^  10  B.  ft  G.  296;  Arden  y. 
Sharpe  and  another ,  2  Esp.  N.  P.  G.  524 ;  WtHU  y.  Matterman^  2  Esp.  N.  P.  G.  731. 
(r)  Ridley  y.  Taylor,  13  East,  175. 


weight,  and  we  do  not  regard  it  as  of  great  force  except  in  cases  of  sealed  instmments. 
Indeed,  Ghlef  Justice  Parker^  in  the  later  case  of  New  England  Marine  Tne,  Co.  y.  De 
Wol/j  8  Piclc.  56,  seems  to  confine  it  to  these  cases."  1  Parsons  on  Gontracts,  47,  and 
cases  there  cited. 

(2)  A  note  drawn  hj  one  of  two  partners  in  the  name  of  the  firm,  may  be  giyen  in  eyi- 
dence  in  an  action  against  both  partners,  nnder  the  connt  for  money  lent,  without  ayer* 
ment  of  partnership.  Mack  y.  Spencer,  4  Wend.  411.  In  a  suit  against  three  persons, 
two  of  whom  are  partners,  a  note  signed  bj  one  in  his  proper  name,  and  hy  one  of  the 
partners  in  the  name  of  the  firm,  supports  a  count  alleging  that  thej  subserved  their  otm 
proper  names.  Porter  y.  Cuminge,  7  Id.  172.  Where  a  bill  was  drawn  oh  a  firm  by  one 
who  had  been  a  partner,  in  fay  or  of  another  partner ;  held,  this  did  not  excuse  indorsee 
from  presentment  and  notice,  notice  of  the  drawer's  retirement  haying  been  giyen  pub- 
licly several  days  before  the  date  of  the  bill.  Taylor  y.  Young,  3  Watts,  339.  The 
indorser  of  a  note,  in  a  suit  against  him  by  tHe  suryiying  partner  of  a  firm,  cannot  call 
on  plaintiff  to  proye  the  consideration  he  paid  for  it,  nor  the  manner  it  came  into  his 
possession,  on  an  allegation  that  it  belonged  to  the  deceased  partner  indiyidually,  when 
the  administrator  does  not  deny  his  right  to  sue.    Smyth  v.  Hawthorn,  3  Rawle,  355. 

(1)  Livingston  y.  ffastie,  Gaines'  Rep.  246;  Livingston  y.  Roosevelt,  4  Johns.  Rep.  251 ; 
Dubois  y,  Roosevelt,  4  Id.  162,  note ;  Lansing  v.  Gaine,  2  Id.  300,  S.  P. 
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Part7iers.{l) — ^By  the  custom  of  England, (2)  where  there  are  joint 
traders,  and  one  of  them  accepts  a  bill  drawn  on  them  for  h%mae{f  and 

(l)  Fmhu^  y.  ffaU,  Salk.  126. 


Where  a  person  acts  as  agent  for  another,  if  he  executes  a  deed  for  another,  and  does 
not  mean  to  make  himself  personally  liable,  he  must  ezecnte  the  deed  in  the  name  of  his 
principal,  and  state  the  name  of  his  principal  onlj,  in  the  bodj  of  the  deed.  He  will 
otherwise  be  personally  responsible  on  the  covenants  in  the  deed.  DuvaU  y.  Craig^  2 
Wheat.  Rep.  66 ;  White  y.  Cuyler,  6  T.  R.  176;  WUks  v.  Baek^  2  East's  Rep.  142;  Ap- 
pleton  v.  Birkt,  5  Id.  148  ;  Tibbettt  r.  Walker,  4  Mass.  Rep.  595 ;  Sumner  y.  WiUianu,  8  Id. 
162 ;  That^er  v.  Wendale,  1  Qallis.  Rep.  37 ;  SUme  y.  Wood,  7  Gowen,  453.  So  where  a 
person  signed  a  promissory  note  in  his  own  name,  describing  himself  as  a  guardian,  he 
was  held  bound  to  the  payment  of  the  note  in  his  personal  capacity.  Thatcher  v.  Dwu- 
tnore,  5  Mass.  Rep.  299 ;  Forster  y.  Fuller,  6  Id.  58.  And  where  an  agent  drew  a  bill  in 
his  own  name  on  a  house  of  trade,  in  which  his  principal  was  a  partner,  and  in  the  bill 
ordered  the  contents,  when  paid,  to  be  charged  to  his  principal,  and  the  bill  was  pro- 
tested for  nonacceptance,  he  was  held  personally  liable  to  the  payees,  as  drawer,  not- 
withstanding they  were  priyy  to  his  instructions,  and  knew  that  he  acted  solely  as  an 
agent.    Mayhew  y.  Prince,  11  Id.  54. 

A  note  subscribed  "  Pro  A.  B.  G.  D."  is  the  note  of  A.  B.,  and  not  of  G.  D.,  if  the  latter 
has  authority  to  make  the  note.  On  a  bill  drawn  by  "B.,  agent,"  no  suit  lies  against  the 
principal.  Pentz  y.  Hanton,  10  Wend.  271.  When  A.  puts  the  name  of  B.  to  a  note 
without  authority,  he  is  personally  bound,  and  may  be  sued  in  his  own  name,  on  a  count 
alleging  he  made  the  note  in  the  name  of  B.  Bank  y.  Flandere,  4  X.  H.  R.  239  ;  Lonj^ 
y.  Colbum,  11  Mass.  Rep.  97. 

Where  an  agent  and  partner  in  a  joint  concern  was  authorized  to  take  up  money  or  a 
credit  on  the  whole  concern,  and  to  draw  bills  on  a  house  in  Amsterdam  for  payment, 
and  he  took  money  and  drew  a  bill,  directing  the  amount  to  be  charged  to  ths  account  of 
all  the  parties,  but  signed  the  bill  in  hit  own  name  only  ;  held,  that  the  payee  was  entitled, 
at  least  th  equity,  to  recover,  on  nonpayment,  from  ail  the  parties.  Van  Beimedyke  y. 
Kane,  I  Gall.  Rep.  630 ;  5.  (7.  9  Granch's  Rep.  153. 

As  to  public  agents,  a  distinction  has  long  be4n  recognized  in  their  favor ;  and,  there- 
fore, if  an  agent  of  the  governmeift  contract  for  its  benefit,  and  on  its  behalf,  and  describe 
himself  as  such  in  the  contract,  he  is  held  not  to  be  personally  responsible,  although  the 
terms  of  the  contract  might,  in  cases  of  a  mere  private  nature,  involve  him  in  a  personal 
responsibility.  Maebeath  v.  Haldimond,  1  T.  R.  172 ;  Union  v.  WoUeley,  T.  R.  641 ;  MyrtU 
y.  Beaver,  1  East's  Rep.  135 ;  Rice  v.  Shute,  1  Id.  579 ;  Hodgdon  v.  Dexter,  1  Granch's 
Rep.  363 ;  Jonee  v.  Le  Tombe,  3  Dall.  Rep.  384 ;  Brown  v.  Austin,  1  Mass.  Rep.  208  ;  Free^ 
man  v.  OHe,  9  Id.  272  ;  Sheffield  v.  Watson,  3  Gaines'  Rep.  69. 

If  a  bUl  be  indorsed  to  the  treasurer  of  the  United  States,  officially,  the  United  States 
may  maintain  a  suit  in  their  own  name,  on  the  indorsement.  A  note  to  "  A.,  land  agent 
of  Maine,  or  order,"  given  for  property  belonging  to  the  state,  should  be  sued  in 
the  name  of  the  state.  StaU  v.  Boies,  2  Fairf.  474.  Dugan  v.  The  United  States,  3 
Wheat.  Rep.  172.  Qusare,  Whether  in  the  case  of  an  indorsement  to  s^private  agent, 
the  principal  could  maintain  an  action  on  It  in  his  own  name?  lb.  See  United  States 
y.  Parmele,  I  Paine,  252 ;  Clarke  v.  Wilson,  3  Wash.  G.  G.  R.  560 ;  Oirard  v.  Taygari,  5 
S.  &  R.  19. 

"  The  manner  in  which  an  agent  should  sign  an  instrument  for  his  principal,  has  given 
rise  to  some  controversy.  There  has  been  a  tendency  to  discriminate  in  this  respect.  To 
say,  for  instance,  that  if  A.  signs,  "A.,  for  B.,"  this  is  the  signature  of  A.,  and  he  is  the 
contracting  party,  although  he  makes  the  contract  at  the  instance  and  for  the  benefit  of 
B.  But  if  he  signs,  "  B.,  by  A.,"  then  it  is  the  contract  of  B.,  made  by  him  through  his 
instrument,  A.  ■  In  the  first  case,  A.  is  the  principal ;  in  the  second,  B.  is  the  principal, 
and  A.  his  agent.'  But  the  recent  cases,  and  the  best  reasons,  are  for  determining  in 
each  instance,  and  however  the  signature  is  made,  from  the  &ct8  and  the  evidence,  that 
a  party  is  an  agent  or  a  principal,  in  accordance  with  the  intention  of  the  parties  to  the 
contract.  It  has  been  regarded  ss  an  established  principle,  that  no  person  is  held  to  be 
the  agent  of  another  in  making  a  written  contract,  unless  his  agency  is  stated  in  the 
instrument  itself,  and  he  therein  stipulates  for  his  principal,  by  name.  In  StaeJhpole  v. 
Arnold,  11  Mass.  27,  Ghief  Justice  Parker,  considers  this  rule  as  applicable  to  every 
written  contract.  But  the  rule  is  qualified,  if  not  contradicted,  by  authorities  of  much 
,(1)  See  note  (2),  next  page. 
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partner^  bqcIi  acceptftnce  binds  all  the  partners,  if  it  concerns  the 
trade ;  otherwise,  if  it  concerns  the  acceptor  only,  in  a  separate  and 
distinct  interest.(l)  The  implied  authority  of  one  partner  to  bind 
another  by  bills  of  exchange  is  by  the  custom  and  law  of  merchants, 
and  is  confined  to  partnerships,  for  the  purpose  of  trade ;  but  there  is 
no  custom  or  usage  that  attorneys  shall  be  parties  to  negotiable  instru- 
ments, nor  is  it  necessary  for  the  purposes  of  their  business ;  hence, 
one  of  two  attorneys  in  partnership  has  no  implied  authority  to  bind  his 
partner  by  a  note  in  the  name  of  the  firm,  though  ^ven  for  their 
debt.(m)  The  authority  implied  by  law,  is  an  auwority  to  bind  the 
firm  in  the  name  of  the  partnership,  and  in  that  only :  hence,  where  a 
firm  consisted  of  J.  B.  and  C.  H.,  the  partnership  name  being  ^^  J.  B." 
only,  and  C.  H.  accepted  a  bill  in  the  name  of  ^^  J.  B.  &  Co.,"  it  was 
holden  that  J.  B.  was  not  bound  thereby.(n)  If  a  bill  of  exchange  is 
drawn  upon  a  firm,  and  one  of  the  partners  accept  it  in  his  own  name, 
this  acceptance  binds  the  partnership.(o)  So  if  A.,  B.,  and  C,  are  in 
partnership,  and  A.  draws  a  promissory  note,  by  which  he  promises 
individually  to  pay  the  money,  and  which  he  signs  with  his  own  name 
only,  but  prefixing  to  his  signature  ^^forA.^  B.,  and  C.y*  this  binds 
the  whole  partnership. (j?)  Where  there  are  sereral  partners,  it  is  com- 
petent to  either  of  them,  hj  his  indorsement,  in  the  name  of  the  firm, 
to  pass  their  interest  in  tne  bill  \{q)  and  such  indorsement 
made  by  one  partner  for  the  ^satisfaction  of  his  separate  [  '*'828  ] 
debt,  cannot  be  questioned  in  an  action  by  the  indorsee  against 
the  acceptor,  without  showing  that  the  indorsement  was  at  the  time  un- 
known to  or  unauthorized  by  the  other  partn€r.(r)  But  if  a  creditor  of 
one  of  the  partners  collude  with  him  to  take  security  for  his  individual 

[m)  HedUy  t.  Bainhridge,  3  Q.  B.  316 ;  2  G.  &  G.  483. 
n)  Kirk  y.  Blurion^  9  M.  &  W.  284. 
\p)  Maton  Y.  Rumsey^  1  Campb.  384. 
[p)  Lord  Oalway  ▼.  Matthtw,  1  Gampb.  403. 

(q)  Swan  v.  Steele,  7  Eaat,  210  ;  lecognized  ia  Vere  T.  Aehby,  10  B.  k  G.  296 ;  Arden  y. 
Shitrpe  and  another,  2  Bap.  N.  P.  G.  524 ;  WeUe  Y.  Matterman,  2  Esp.  If.  P.  G.  731. 
(r)  RidUy  Y.  Taylor,  13  East,  175. 


weight,  and  we  do  not  regard  it  as  of  great  force  except  in  cases  of  sealed  instniments. 
Indeed,  Ghief  Justice  Parker,  in  the  later  case  of  New  England  Marine  Ins,  Co.  y.  JDe 
Wolf,  8  Pick.  66,  seems  to  confine  it  to  these  cases."  1  Parsons  on  Gontracts,  47,  and 
cases  there  cited. 

(2)  A  note  drawn  by  one  of  two  partners  in  the  name  of  the  firm,  may  be  giyen  in  eyi- 
dence  in  an  action  against  both  partners,  nnder  the  connt  for  money  lent,  without  ayer* 
ment  of  partnership.  Mack  y.  Spencer,  4  Wend.  411.  In  a  snit  against  three  persons, 
two  of  whom  are  partners,  a  note  signed  by  one  in  his  proper  name,  and  by  one  of  the 
partners  in  the  name  of  the  firm,  supports  a  count  alleging  that  they  subserved  their  own 
proper  names.  Porter  y.  Cumings,  7  Id.  172.  Where  a  bill  was  drawn  oh  a  firm  by  one 
who  had  been  a  partner,  in  fayor  of  another  partner ;  held,  this  did  not  excuse  indorsee 
from  presentment  and  notice,  notice  of  the  drawer's  retirement  haying  been  giyen  pub- 
licly seyeral  days  before  the  date  of  the  bill.  Taylor  r,  Toung,  3  Watts,  339.  The 
indorser  of  a  note,  in  a  suit  against  him  by  tfie  suryiying  partner  of  a  firm,  cannot  call 
on  plaintiff  to  proye  the  consideration  he  paid  for  it,  nor  the  manner  it  came  into  his 
possession,  on  an  allegation  that  it  belonged  to  the  deceased  partner  indiyidually,  when 
the  administrator  does  not  deny  his  right  to  sue.    Smyth  y.  Hawthorn,  3  Rawle,  355. 

(1)  Livingston  Y.  ffastie,  Gaines'  Rep.  246;  Livingston  Y.  Roosevelt,  4  Johns.  Rep.  261  ; 
Dubois  y,  Roosevelt,  4  Id.  162,  note ;  Lansing  r.  Oaitie,  2  Id.  300,  S.  P. 
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Parttier9,{l) — ^By  the  euBtom  of  Siiffland,(2)  where  th^e  are  joint 
traders,  and  one  of  them  accepts  a  bill  &awn  on  tiiem  for  hivMeif  and 

{I)  Fmhu^  y.  Hall,  Salk.  126. 


Where  »  person  acts  as  agent  for  another,  if  he  executes  a  deed  for  another,  and  does 
not  mean  to  make  himself  personally  liable,  he  must  ezecnte  the  deed  in  the  name  of  his 
principal,  and  state  the  name  of  his  principal  only,  in  the  bodj  of  the  deed.  He  vlU 
otherwise  be  personally  responsible  on  the  covenants  in  the  deed.  Duvall  y.  Craig^  3 
Wheat  Rep.  56 ;  White  v.  Cuyler^  6  T.  R.  176;  WUka  T.  Back,  2  Bast's  Rep.  142;  Ap- 
pUton  y.  Birk$,  5  Id.  148  ;  TibbetU  y.  Walker,  4  Mass.  Rep.  595 ;  Sumner  y.  WtUiam*,  8  Id. 
162 ;  Thayer  y.  Wendale,  1  Gallis.  Rep.  37 ;  Stotu  y.  Wood,  1  Gowen,  453.  So  where  a 
person  signed  a  promissory  note  in  his  own  name,  describing  himself  as  a  guardian,  he 
was  held  bound  to  the  payment  of  the  note  in  his  personal  capacity.  Thatcher  y.  Dviu- 
more,  5  Mass.  Rep.  299 ;  Fortter  y.  FuUer,  6  Id.  68.  And  where  an  agent  drew  a  bill  is 
his  own  name  on  a  house  of  trade,  in  which  his  principal  was  a  partner,  and  in  the  biU 
ordered  the  contents,  when  paid,  to  be  charged  to  his  principal,  and  the  bill  was  pro- 
tested for  nonacceptance,  he  was  held  personally  liable  to  the  payees,  as  drawer,  not- 
withstanding they  were  privy  to  his  instructions,  and  knew  that  he  acted  solely  as  an 
agent.    May  hew  v.  Prmee,  11  Id.  54. 

A  note  subscribed  «  Pro  A.  B.  G.  D.^'  is  the  note  of  A.  B.,  and  not  of  G.  D.,  if  the  Utter 
has  authority  to  make  the  note.  On  a  bill  drawn  by  "B.,  agent,"  no  suit  lies  against  the 
principal.  PenU  v.  ffanion,  10  Wend.  271.  When  A.  puts  the  name  of  B.  to  a  note 
without  authority,  he  is  personally  bound,  and  may  be  sued  in  his  own  name,  on  a  count 
alleging  he  made  the  note  in  the  name  of  B.  Bank  v.  Flandert,  4  N.  H.  R.  239 ;  Long 
v.  Colbum,  11  Mass.  Rep.  97. 

Where  an  agent  and  partner  in  a  Joint  concern  was  authorized  to  take  np  money  or  a 
credit  on  the  whole  concern,  and  to  draw  bills  on  a  house  in  Amsterdam  for  payncnt, 
and  he  took  money  and  drew  a  bill,  directing  the  amount  to  be  charged  to  the  aeeoutU  ^f 
ail  the  partieB,  but  signed  the  bill  m  hit  own  name  onfy ;  held,  that  the  payee  was  entitled, 
at  least  in  equity,  to  recover,  on  nonpayment,  from  all  the  parties.  Van  Meimadyke  v. 
Zane,  1  GaU.  Rep.  630 ;  S,  C,  9  Granch's  Rep.  153. 

As  to  public  agents,  a  distinction  has  long  be^n  recognised  in  their  fiavor ;  and,  ther»* 
fore,  if  an  agent  of  the  governmerft  contract  for  its  benefit,  and  on  its  behalf,  and  describe 
himself  as  such  in  the  contract,  he  is  held  not  to  be  personally  responsible,  although  the 
terms  of  the  contract  might,  in  cases  of  a  mere  private  nature,  involve  him  in  a  personal 
responsibility.  Maebtath  v.  Haldimond,  1  T.  R.  172;  UnionY.  WoleeUy,  T.R.  641 ;  MyrtU 
v.  Beaver,  1  East's  Rep.  135 ;  Riee  v.  ShuU,  1  Id.  679 ;  Sodydon  v.  I>exter,  1  Granch's 
Rep.  363 ;  Jonee  v.  Le  Tombe,  3  Dall.  Rep.  384 ;  Brown  v.  Auetin,  1  Mass.  Rep.  208 ;  #W»- 
man  v.  Otis,  9  Id.  272  ;  Sheffield  v.  Wateon,  3  Gaines'  Rep.  69. 

If  a  bill  be  indorsed  to  the  treasurer  of  the  United  States,  officially,  the  United  States 
may  maintain  a  suit  in  their  own  name,  on  the  indorsement.  A  note  to  **  A.,  land  agent 
of  Maine,  or  order,"  given  for  property  belonging  to  the  state,  should  be  saed  in 
the  name  of  the  state.  StaU  v.  Boiee,  2  Fairf.  474.  Duyan  v.  The  United  Siatst,  3 
Wheat.  Rep.  172.  Qumre,  Whether  in  the  case  of  an  indorsement  to  a /private  agent, 
the  principal  could  maintain  an  action  on  it  in  his  own  name?  lb.  See  UnUed  Stam 
y.  Parmele,  I  Paine,  252 ;  Clarke  v.  WUion,  3  Wash.  G.  G.  R.  660 ;  Oirard  v.  Tayy^ri,  5 
S.  k  R.  19. 

"  The  manner  in  which  an  agent  should  sign  an  instrument  for  his  principal,  has  givta 
rise  to  some  controversy.  There  has  been  a  tendency  to  discriminate  in  this  respect.  Te 
say,  for  instance,  that  if  A.  signs,  *^  A.,  for  B.,"  this  is  the  signature  of  A.,  and  he  is  the 
contracting  party,  although  he  makes  the  contract  at  the  instance  and  for  the  benefit  of 
B.  But  if  he  signs,  "  B.,  by  A.,"  then  it  is  the  contract  of  B.,  made  by  him  through  his 
instrument,  A.  In  the  first  case,  A.  is  the  principal ;  in  the  second,  B.  is  the  principal, 
and  A.  his  agent.  But  the  recent  cases,  and  the  best  reasons,  are  for  determining  in 
each  instance,  and  however  the  signature  is  made,  from  the  facts  and  the  evidence,  that 
a  party  is  an  agent  or  a  principal,  in  accordance  with  the  intention  of  the  parties  to  the 
contract.  It  has  been  regarded  as  an  established  principle,  that  no  person  is  held  to  be 
the  agent  of  another  in  making  a  written  contract,  unless  his  agency  is  staled  in  the 
instrument  itself,  and  he  therein  stipulates  for  his  principal,  by  name.  In  Staekpole  ▼. 
Arnold,  11  Mass.  27,  Ghief  Justice  Parker,  considers  this  rule  as  applicable  to  every 
written  contract  But  the  rule  is  qualified,  if  not  contradicted,  by  authorities  of  much 
,(1)  See  note  (2),  next  page. 
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partner^  sncli  acceptance  binds  all  the  partners,  if  it  concerns  the 
trade ;  otherwise,  if  it  concerns  the  acceptor  only,  in  a  separate  and 
distinct  interest.(l)  The  implied  authority  of  one  partner  to  bind 
another  by  bills  of  exchange  is  by  the  custom  and  law  of  merchants, 
and  is  confined  to  partnerships,  for  the  purpose  of  trade ;  but  there  is 
no  custom  or  usage  that  attorneys  shall  be  parties  to  negotiable  instru- 
ments,  nor  is  it  necessary  for  the  purposes  of  their  business ;  hence, 
one  of  two  attorneys  in  partnership  has  no  implied  authority  to  bind  his 
partner  by  a  note  in  the  name  of  the  firm,  though  given  for  their 
debt.(m)  The  authority  implied  by  law,  is  an  auuiority  to  bind  the 
firm  in  the  name  of  the  partnership,  and  in  that  only :  hence,  where  a 
firm  consisted  of  J.  B.  and  C.  H.,  the  partnership  name  being  ^^J.  B." 
only,  and  G.  H.  accepted  a  bill  in  the  name  of  '^  J.  B.  &;  Co.,"  it  was 
holden  that  J.  B.  was  not  bound  thereby.(n)  If  a  bill  of  exchange  is 
drawn  upon  a  firm,  and  one  of  the  partners  accept  it  in  his  own  name, 
this  acceptance  binds  the  partnership.(o)  So  if  A.,  B.,  and  C,  are  in 
partnership,  and  A.  draws  a  promissory  note,  by  which  he  promises 
individuaUy  to  pay  the  money,  and  which  he  signs  with  his  own  name 
only,  but  prefixing  to  his  signature  ^^fcrA.^  JS.,  and  (7.,*'  this  binds 
the  whole  partnership.(p)  Where  there  are  seyeral  partners,  it  is  com- 
petent to  either  of  them,  by  his  indorsement,  in  the  name  of  the  firm, 
to  pass  their  interest  in  the  bill  ;(^)  and  such  indorsement 
made  by  one  partner  for  the  Satisfaction  of  his  separate  [  *S28  ] 
debt,  cannot  be  questioned  in  an  action  by  the  indorsee  against 
the  acceptor,  without  showing  that  the  indorsement  was  at  the  time  un- 
known to  or  unauthorized  by  the  other  partner.(r)  But  if  a  creditor  of 
one  of  the  partners  collude  with  him  to  take  security  for  his  individual 

(m)  HedUy  T.  Bainhridge,  3  Q.  B.  316 ;  2  G.  &  Q.  483. 
\n)  Kirk  t.  Blurton^  9  M.  &  W.  284. 
\o)  Mason  y.  Rvm$ey^  1  Gampb.  384. 
\p)  Lord  Qalway  t.  MatihtiWy  1  Gampb.  403. 

{q)  Swan  y,  Steele^  7  East,  210 ;  recognized  in  Vere  v.  Aahby,  10  6.  ft  G.  296 ;  Arden  T. 
Sharpe  and  another^  2  Esp.  N.  P.  G.  624 ;  WdU  Y.  Masterman^  2  Esp.  N.  P.  G.  731. 
(r)  Bidley  y.  Taylor,  13  East,  175. 


weight,  and  we  do  not  regard  it  as  of  great  force  except  in  cases  of  sealed  instmments. 
Indeed,  Ghief  Justice  Parker,  in  the  later  case  of  Nevf  England  Marine  Ins.  Co.  y.  De 
Wolf,  8  Pick.  56,  seems  to  confine  it  to  these  cases.''  I  Parsons  on  Contracts,  47,  and 
cases  there  cited. 

(2)  A  note  drawn  by  one  of  two  partners  in  the  name  of  the  firm,  maj  be  g^yen  in  eyi- 
dence  in  an  action  against  both  partners,  nnder  the  count  for  money  lent,  without  ayer* 
ment  of  partnership.  Maek  y.  Spencer,  4  Wend.  411.  In  a  suit  against  three  persons, 
two  of  whom  are  partners,  a  note  signed  by  one  in  his  proper  name,  and  by  one  of  the 
partners  in  the  name  of  the  firm,  supports  a  count  alleging  that  they  tubeeribed  their  own 
proper  names.  Porter  y.  Cwninga,  7  Id.  172.  Where  a  bill  was  drawn  oh  a  firm  by  one 
who  had  been  a  partner,  in  fay  or  of  another  partner  ,*  held,  this  did  not  excuse  indorsee 
from  presentment  and  notice,  notice  of  the  drawer's  retirement  haying  been  giyen  pub- 
licly several  days  before  the  date  of  the  bill.  Taylor  y.  Totrng^  3  Walts,  339.  The 
indorscr  of  a  note,  in  a  suit  against  him  by  t&e  surviying  partner  of  a  firm,  cannot  call 
on  plaintiff  to  proye  the  consideration  he  paid  for  it,  nor  the  manner  it  came  into  his 
possession,  on  an  allegation  that  it  belonged  to  the  deceased  partner  individually,  when 
the  administrator  does  not  deny  his  right  to  sue.    Smyth  v.  Hawthorn,  3  Rawle,  355. 

(1)  Livingston  Y.  Hastie^  Gaines'  Rep.  246;  Livingston  Y.  Roosevelt,  4  Johns.  Rep.  251 ; 
Dubois  y,  Roosevelt,  4  Id.  162,  note ;  Lansing  v.  Oaine,  2  Id.  300,  S.  P. 
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debt,  oat  of  the  partnersbip  funds,  knowing  at  the  time  that  it  is 
without  the  consent  of  the  other  partners,  it  is  firaudulent  and  yoid;(l) 
but  if  it  be  taken  band  fide  without  such  knowledge  at  the  time,  no 
subsequently  acquired  knowledge  of  the  misconduct  of  the  partner,  in 
giving  such  security,  can  disaffirm  the  act.(2)    If  a  bill  is  sent  into 
circulation  after  the  dissolution  of  a  partnership,(«^  all  the  partners  must 
join  in  the  indorsement,  and  one  by  putting  the  partnership  name 
thereon  cannot  bind  the  rest ;  for  the  moment  the  partnership  ceases, 
the  partners  become  distinct  persons ;  from  that  time  they  are  tenants 
in  common  of  the  partnership  property  undisposed  of.(3)    In  like  maih 
ner,  after  a  secret  act  of  bankruptcy  committed  by  one  of  two  part- 
ners,(^)  the  other  cannot,  by  an  indorsement  in  the  name  of  the  firm, 
transfer  the  property  in  a  bill  which  belonged  to  the  firm  before  bank- 
ruptcy ;  for  the  partnership  having  ceased  to  exist,  the  solvent  partner 
is  to  be  considered  as  tenant  in  common  with  the  assignees  of  the  bank- 
rupt  partner,  and  the  property  in  the  bill  can  only  be  transferred  by 
their  respective  indorsements.     Indorsee  v.  Defendant  as  one  of  the 
drawers  of  a  bill  of  exchange,  the  other  drawers  having  become  bank- 
rupts ;  the  bill  was  drawn  in  the  firm  of  ^^  James  King  &  Co.,''  und« 
which  firm  the  defendant  and  his  partners  had  traded ;  it  appeared  that 
there  were  other  partnerships  carried  on  under  the  same  firm,  in  which 
the  other  drawers  were  concerned,  but  in  which  the  defendant  had  no 
share ;  the  defendant  offered  to  show  that  this  bill  was  not  drawn  on 
account  of  the  partnership  in  which  he  was  concerned,  but  on  account 
of  one  of  the  others,  and  that  he  knew  nothing  of  it :  Lord  Kimyonj 
C.  J.,  was  of  opinion  that  the  defendant  was  nevertheless  liable :  he  had 
traded  with  the  other  persons  under  that  firm ;  any  person  taking  bills 
under  it,  though  without  his  knowledge,  had  a  right  to  look  to  him  for 
payment.  (m)(4) 

fa^  Ahd  T.  Suttofij  3  Esp.  N.  P.  G.  108,  Kenyan^  C.  J. 
U)  RafMbottom  v.  LewiSf  1  Campb.  279. 

[u)  Baker  v.  Charlton^  Peake's  N.  P.  C.  80.    See  Afhhy  t.  Vere^  10  B.  k  G.  296;  South 
CaroUna  Bank  y.  Cate^  8  B.  &  G.  427. 


(V\  The  Tendor  of  g^ode  who  takes  from  Tendee  a  draft  accepted  bj  a  firm  procured 
for  tne  express  purpose  of  the  purchase,  must  show  the  knowledge  or  assent  of  all  the 
members.    Soyer  y.  Williamt^  14  Wend.  141. 

'2^  See  Baird  y.  Cochran^  4  8.  kH.  397. 

fsj  See  Le  R<^  y.  Johnaon^  2  Pet.  197. 

[4)  If  after  a  dissolution  of  the  partnership,  one  partner  issue  notes  in  the  partnership 
name,  and  the  notes  are  ante-dated  so  as  to  appear  as  if  they  wene  dated  within  the 
term  of  the  partnership,  the  other  partners  fire  not  bound.  Lanaing  y.  Gainej  2  Johns. 
Rep.  300.  Nor  can  one  of  the  partners,  after  the  dissolution,  indorse  notes  or  bills  giycn 
before  to  the  firm,  eyen  though  he  is  authorized  to  settle  the  partnership  concerns, 
Sand/ord  y.  MiekleSj  4  Johns.  Rep.  224.  The  holder  of  a  note  drawn  bj  one  of  two  part- 
ners after  dissolution,  payable  to  A.  or  bearer,  and  transferred  to  plaintiff  for  an  ante- 
cedent  debt  by  payee^  cannot  recoyer  against  the  firm.  Briatol  y.  Speayue^  8  Wend.  423. 
But  this  rule  only  applies  in  cases  wher»  the  dissolution  of  the  partnership  has  been 
duly  notified,  or  is  known  to  the  party  taking  the  bills  or  notes.  Ketehm  y.  Cl4stky 
6  Johns.  Rep.  144.  And  notice  of  the  dissolution  of  the  partnership  in  the  gazette  is 
sufficient  as  to  all  persons  who  had  no  previous  dealings  with  the  partnership.  Lantmg 
y.  Oainey  2  Johns.  Rep.  300.  But  it  seems  that  as  to  persons  who  haye  previously  dealt 
with  the  firm,  mere  notice  in  the  newspapers  is  not  sufficient ;  but  actual  knowledge  of 
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Spiritual PerBon. — To  assumpsit  by  the  indorsee  against  the  indorser 
of  a  bill  of  exchange,  the  defendant  pleaded,  that  the  bill  was  made 
and  indorsed  after  the  passing  of  the  stat.  57  Geo.  III.  c.  99,  (z)  which 
restrained  spiritual  persons  from  being  occupied  in  any  trade  or  deal* 
ing ;  that  the  plaintiffs  were  a  banking  company,  (the  Northern  and 
Central  Bank  of  England,)  of  which  certain  spiritual  persons,  holding 
benefices,  were  partners ;  that  the  trade  of  a  banker  was  carried 
on  by  the  said  partnership  for  the  profit  of  those  *spiritual  per-  [  *329  ] 
sons,  as  well  as  others,  contrary  to  the  form  of  the  statute;  it 
was  holden,(y)  on  demurrer,  that  the  trade  of  a  banker  was  within  the 
meaning  of  the  statute,  and  consequently  that  the  plea  was  good.  The 
inconvenience  likely  to  arise  from  this  decision  induced  the  legislature 
to  interpose ;  and  by  stat.  1  &  2  Vict.  c.  10,  [20th  Feb.  1837]  certain 
contracts,  by  banking  firms,  were  made  valid,  in  cases  of  associations 
or  corporations  then  formed,  or  which  might  be  formed  before  the  end 
of  the  next  session  of  parliament,  although  any  spiritual  person  might 
be  partner.  And  now,  by  stat.  4  &;  5  Vict.  C..14,  after  reciting  that 
^^  divers  associations  and  copartnerships,  consisting  of  more  than  six 
members  or  shareholders,  have  been  formed  for  the  purpose  of  carrying 
on  the  business  of  banking  and  other  trades  and  dealings  for  gain  and 
profit,  and  were  then  engaged  in  carrying  on  the  same,  by  means  of 
boards  of  directors  or  managers,  committees,  or  other  officers,  acting  on 
behalf  of  all  the  members  or  shareholders  of  or  persons  otherwise  inter- 

(x)  Thia  act  was  repealed  by  stat.  \  k2  Vict.  c.  106 ;  as.  29  and  30  of  this  latter  act 
contain  the  prohibitions  now  in  force  against  spiritual  persons  trading, 
(y)  HaU  V.  Franklin,  3  M.  &  W.  259. 

the  fact  of  the  dissolution  must  be  brought  home  to  the  party.  Ketcham  y.  Clark,  6 
Johns.  Rep.  144. 

V^here  after  the  dissolution  of  the  partnership,  one  of  the  partners  signed  a  note  in  the 
name  of  the  firm,  if  such  transaction  be  ratified  subsequently  by  the  other  partners,  it 
binds  the  partnership.  And  a  part  payment  of  the  note  by  the  other  partner  has  been 
held  a  sufficient  ratification  of  the  act.    Eaton  v.  Taylor,  10  Mass.  Rep.  64. 

Where  there  is  a  limited  and  special  partnership,  and  persons  deal  with  it  knowingly 
as  such,  they  are  bound  by  the  terms  of  it,  and  cannot  make  the  partners  liable  beyond 
them.  Enngn  T.  Wands,  1  Johns.  Gas.  171.  Therefore,  where  one  of  the  partners  in 
such  a  firm  gives  a  note  for  a  debt  not  due  from  the  firm,  it  does  not  bind  the  firm, 
although  executed  in  its  name,  unless  the  other  partners  assent.  Lansing  r.  Oain^j 
2  Johns.  Rep.  300.  Nor  can  a  person  receiving  a  note  drawn  by  one  partner  in  the  name 
of  the  firm,  but  for  his  private  debt,  and  without  the  knowledge  or  assent  of  the  other 
partners,  and  having  notice  of  these  circumstances,  recover  against  an  indorser,  who 
indorsed  it  merely  as  a  surety  of  the  firm,  believing  it  to  be  good  against  all  the  partners, 
and  unacquainted  with  the  circumstances  under  which  it  was  issued.  Livingston  v. 
Haatie,  2  Gaines'  Rep.  246.  But  such  a  note  will  bind  all  parties  in  the  hands  of  a  bona 
fide  holder  without  notice.  Livingston  v.  Roosevelt,  4  Johns.  Rep.  251 ;  Livingston  v. 
Hastie,  2  Gaines'  Rep.  246;  Boardman  v.  Oore^  15  Mass.  Rep.  331.  See  Smith  v.  Lusher, 
5  Cowen,  688,  how  far  a  note  given  in  the  partnership  name  to  one  partner,  and  by  him 
indorsed  over,  can  be  recovered  upon  by  the  holder. 

The  acknowledgment  of  a  debt  by  one  partner,  after  a  dissolution  of  the  partnership, 
will  not  bind  the  other  partners.  Haekley  v.  Patrick,  3  Johns.  Rep.  536.  But  an  acknow- 
ledgment of  a  partnership  debt,  by  one  of  th^  partners,  after  the  dissolution,  will  take 
it  out  of  the  statute  of  limitations.  Smith  v.  Ludlow,  6  Id.  267.  Where  a  surviving 
partner  purchases  of  the  executor  his  deceased  partner's  interest,  and  gives  his  note 
therefor  at  a  fair  valuation,  with  which  the  executor  charges  himself  in  his  probate 
account,  it  is  no  defence  that  the  sum  is  too  large,  and  more  than  was  due  from  errors 
in  the  partnership  account.     Orew  v.  Burdett,  9  Pick.  265. 
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e0ted  in  sach  assooiations  or  co^partnershipB ;  and  that  seTeral  spiritual 
persons,  holding  dignities,  canonries,  beneficee,  stipendiarr  curacies,  or 
iectnreships,  have  been  members  or  shareholders  of  or  otnerwise  inter- 
ested in  diTers  of  such  associations  or  co-partnerships,  and  that  it  was 
expedient  to  render  legal  contracts  entered  into  by  such  associations  or 
co-partnerships,  although  the  same  may  now  be  void,  by  reason  of  such 
spiritual  persons  being  or  having  been  such  members  or  sharehddcrs; 
it  was  enacted,  that  no  such  association  or  co-partnership  already 
formed,  nor  any  contract,  either  as  between  the  members,  partners,  or 
shareholders,  composing  such  association  or  co-partnership  for  the  pur- 
pose thereof,  or  as  between  such  association  or  co-partnership  and  other 
persons  heretofore  entered  into,  or  which  shall  be  entered  into  by  anj 
such  association  or  co-partnership  already  formed  or  hereafter  to  be 
formed,  shall  be  deemed  to  be  illegal  or  roid,  or  to  occasion  any  for- 
feiture whatsoeyer,  by  reason  only  of  any  such  spiritual  persons  as  afore- 
said being  or  having  been  a  member,  partner,  or  shareholder  of  or 
otherwise  mterested  in  the  same ;  but  all  such  associations  and  co-part- 
nerships shall  have  the  same  validity,  and  all  such  contracts  shall  be 
enforced  in  the  same  manner  to  all  intents  and  purposes  as  if  no  sad 
spiritual  person  had  been  or  was  a  member,  partner,  or  shareholder  of 
or  interested  in  such  association  or  co-partnership:  provided  always, 
that  it  shall  not  be  lawful  for  any  spiritual  person  holdmg  any  cathedral 
preferment,  benefice,  curacy  or  lectureship,  or  who  shall  be  licensed  or 
allowed  to  perform  the  duties  of  any  ecclesiastical  office,  to  act  as  t 
director  or  managing  partner,  or  to  carry  on  such  trade  or  dealing  as 
aforesaid  in  person.  ' 


(]  *880  ]      *III.     Of  tJie  Requi9ite8  in  a  BiU  of  Exchange^  and  herem 

of  the  Stamp,  p.  882 ;  Date.  jp.  886 ;  Alteration  of  BUL 
©.837;  Of  the  Person  to  whom  the  BiU  is  made  Payable,  p.  339; 
nordy  ^^or  Order,'*  p.  840;  ConMeration.  p.  840;  Gaming,  p. 
841 ;  Usury,  p.  842. 

In  order  to  prevent  any  mistake  in  the  manner  of  penning  this  in- 
strument, (although  to  constitute  a  bill  of  exchange  there  is  not  any 
precise  form  required,)(2)  a  foreign  and  inland  bill  of  exchange  are  eab- 
joined  in  the  proper  form : — 

Foreign  BiU. 

London,  Ist  January,  1841. 

Exchange  for  10,000  Livres  Toumoises. 

At  two  usances  (or  "at  sight,"  or  " — after  date**)  pay 
this  my  first  bill  of  exchange  (second  and  tlurd  of  the  same  tenor  and 
date  not  paid,)(l)  to  Messrs.  or  ord^,  ("w 

(«)  Per  Cur.  Lord  RaTin.  1397. 

(1)  When  the  second  of  a  set  of  three  bills  is  protested  for  non-acceptance,  and  suit 
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bearer,")  ten  thousand  Livres  Toumoises,  value  received  of  them,  and 
place  the  same  to  account  as  per  advice  from 

JAMES  OATLAND. 
To  Mr.  in  Paris,  1 

payable  at  j 

Inland  Bill. 
£100 

London,  1st  January,  1841. 


At  sight  (or  ^'on  demand,"  '^at  days  after 

sight,"  "at        after  date,"  pay  to  Mr.  or  order,  ("or 

bearer")  one  hundred  pounds,  for  value  received. 

SAMUEL  SKINNER. 
To  Mr.  merchant 

Bristol,  payable  at 


n 


*An  instrument  which  appears  on  common  observation  to  [  ''^SSl  ] 
be  a  bill  of  exchange  may  be  treated  as  8uch,(a)  although 
words  be  introduced  into  it  for  the  purpose  of  deception,  which  might 
make  it  a  promissory  note.  With  respect  to  these  bills  of  exchange, 
the  following  rules  must  be  observed : — ^A  bill  of  exchange  must  not 
purport  to  be  payable  out  of  a  particular  fund,  which  may  or  may  not 
be  productive,(6)  or  upon  an  event  which  may  not  happen ;  for  it  would 
perplex  the  commercial  transactions  of  mankind,  if  paper  securities 
were  issued  into  the  world  incumbered  with  conditions  and  contingencies, 
and  if  the  persons  to  whom  they  were  offered  in  negotiation  were 
obliged  to  inquire  at  what  time  these  uncertain  events  would  probably 
be  reduced  to  a  certainty.  The  following  cases  will  illustrate  this 
position : — An  action  was  brought  by  payee  against  drawer  of  a  written 
instrument  in  these  words  i{c){l) 

{aS  Allan  y.  Mawion,  4  Gampb.  115,  OibbM,  C.  J. 

(b)  Jmney  r.  Eerie,  Lord  Raym.  1361 ;  Stevens  v.  JJ2/,  5  Esp.  N.  P.  C.  247. 

(c)  Dawkee  and  another  t.  Lord  de  Loraine,  3  Wils.  20*7 ;  2  Bl.  R.  782,  8.  C, 

broQght  against  indorser,  and  plaintiff  declares  on  the  first  of  the  set,  he  must  produce 
the  second  of  the  set  which  was  protested,  or  account  for  the  non-production  to  guard 
against  liability  for  acceptance  8tq}ra  protest.     Welle  v.  Whitehead,  15  Wend.  527. 

(1)  An  order  drawn  on  an  administrator,  **  Please  settle  eighty  dollars  out  of  my  part 
of  the  estate,"  is  not  a  bill  of  exchange,  as  it  is  payable  out  of  a  particular  fnnd.  IfilU 
V.  Kuy  Kendall,  2  Blackf.  47.  An  order,  by  a  contractor,  on  the  postmaster-general,  to  pay 
on  the  1st  of  January,  to  his  order,  five  thousand  doUars,  for  yalue  received,  and  charge 
the  same  to  his  account  for  transporting  the  United  States  mail,  is  not  negotiable. 
Beeaide  v.  Knox,  2  Whart.  233.  A  biU  absolute  on  its  face  cannot  be  shown  by  parol 
to  be  payable  on  a  contingency.  Cunningham  ▼.  Wadwell,  3  Fairf.  466.  An  indorse- 
ment making  the  payment  contingent  does  not  affect  its  negotiability.  Its  only  effect 
is  to  give  notice  of  the  consideration  to  subsequent  holders,  and  enable  the  maker  to  set 
up  such  defence  as  he  has  against  the  payee.  Tappan  v.  Fit/,  15  Wend.  362.  A  mere 
order  drawn  by  one  person  on  another  to  pay  to  order  of  a  third,  when  in  funds,  the  net 
amount  of  sales,  and  accepted,  if  without  consideration,  is  reyocable ;  if  with  considera- 
tion, is  an  appropriation;  but  in  neither  case  is  negotiable.  Jackeon  ▼.  TUffhman, 
1  Miles,  31. 

VOL.  I. — 25 
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^*  Seyen  weeks  after  the  date  pay  A.  B.  £  out  of  W.  Steward  $ 

money  as  soon  as  you  receive  it.*' 

It  was  objected,  ^^  that  it  was  payable  out  of  a  supposed  fund  at  a 
future  time,  which  was  uncertain,  and  might  or  might  not  happen/* 
The  court  gave  judgment  for  the  defendant ;  and  de  Orey,  G.  J.,  said, 
that  the  instrument  or  writing  which  constituted  a  good  bill  of  exchange, 
according  to  the  law  and  custom  of  merchants,  was  not  confined  to  any 
certain  form  of  words,  vet  it  must  have  some  essential  qualities,  without 
which  it  was  not  a  bill  of  exchange ;  it  must  carry  with  it  a  personal 
and  certain  credit  given  to  the  drawer,  not  confined  to  credit  upon  any 
thing  or  fund;  that  the  payee  or  indorsee  took  it  upon  no  particular 
event  or  contingency,  except  the  failure  of  the  general  credit  of  the 
person  drawing  or  negotiating  the  same.  So  where  the  instrument 
declared  on  was,  ^^  Pay  A.  B.  one  month  after  date  £  on  aeeouni 
of  the  freight  of  the  Veaie  0-alley.'*  It  was  objected,  that  it  was  an 
order  upon  a  particular  fund,  and  on  this  ground,  Leey  C.  J.,  ruled  it 
not  to  be  a  bill  of  exchange.  Banbury  v.  £issety  Str.  1212.  So  where 
a  bill  was  drawn  by  an  officer  upon  his  agent,  requesting  him  to  pay 
otU  of  his  growing  subsisteneej  it  was  holden(c2)  not  to  be  good  because 
the  fund  was  uncertain.  So  a  request  to  J.  S.  to  pay  £  out  of  the 
moneys  in  J.  S.'s  hands,(e)  belongmg  to  the  proprietors  of  the  Devon- 
shire mines,  was  holden  not  to  be  a  bill  of  exchange,  because  it  was 

uncertain  whether  the  fund  would  be  sufficient  to  pay  it  So 
[  *SS2  ]  an  order  to  pay  money  out  of  the  fifth  payment,  when  ^t 

should  become  due,  and  it  should  be  allowed  by  the  drawer.(/) 
The  same  principle  was  recognised  in  the  following  case,  although  the 
instrument  was  holden  to  be  a  good  bill  of  exchange :  J.  S.,  on  i)ie  25th 
of  May,  1724,  drew  a  bill  on(^)  J.  N.,  and  directed  him,  one  mondi 
after  date  to  pay  A.  B.  or  order  £  as  his  quarter's  half-pay,  from 

24th  June,  1724,  to  25th  September  following.  The  court  were  of 
opinion  that  this  was  a  good  bill  of  exchange,  for  it  was  not  payable  <m 
a  contingency  nor  out  of  a  particular  fund,  and  was  made  payable  at 
all  events ;  and  was  drawn  upon  the  general  credit  of  the  drawer,  not 
out  of  the  half-pay ;  for  it  was  payable  as  soon  as  the  quarter  began 
for  the  half-pay  mentioned  in  the  bill,  which  was  not  to  be  due  till  three 
months  after :  the  mention  of  the  half-pay  was  only  by  way  of  direction 
to  the  drawee,  how  he  should  reimburse  himself.(l) 

Of  the  Stamp. — ^A  bill  of  exchange  cannot  be  given  in  evidence,(A) 
nor  is  it  in  any  manner  available,  unless  it  be  duly  stamped,  that  is, 
not  only  with  a  stamp  of  the  proper  value,  but  also  with  a  stamp  of  a 
proper  denomination,  or  the  peculiar  stamp  appropriated  to  this  species 

(d)  Jottelyn  v.  Lader^  10  Mod.  294,  816 ;  Fort  281,  8.  (7.  ;  MS.  Serjt.  mU,  vol.  33,  p.  1. 

( e)  Jmney  y.  Jlerle^  B.  R.  on  error  fh>m  G.  B.  Str.  591,  and  more  ftiUj  reported  in  8  Ho^- 
265  ;  Lord  Rajm.  1361,  and  11  Mod.  384,  Leach's  ed. 

(/)  Haydock  v.  Lynch^  on  demurrer  to  declaration.  Lord  Raym.  1563. 

(g)  Mackleod  v.  Sneej  Lord  Raym.  1481 ;  Str.  762,  and  11  Mod.  400,  Leach's  ed. 

(A)  1  Bob.  k  Pul.  N.  R.  30. 

(1)  Inserting  in  a  bill  that  drawer  will  credit  drawee's  note  with  the  amount  does  not 
make  it  payable  out  of  a  particular  fund.    Early  y,  M*Cart,  2  Dana,  415. 
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of  instrnment  by  the  legislature.  The  enactment  of  stat.  31  Geo.  III. 
c.  25,  8. 19,  that  no  bill,  draft,  or  order,  &o.,  shall  be  given  in  evidence, 
or  available  in  law,  unless  the  paper  is  lawfully  stamped,  is  incorporated 
in  Stat.  55  Geo.  III.  c.  184,  s.  8.(t)  The  19th  section  of  this  act  pro- 
hibits the  re-issuing  a  bill  of  exchange  which  has  been  paid,  and  a  bill 
issued  contrary  to  such  prohibition  is  void.(A;) 

Notice  of  dishonour  of  a  bill  not  drawn  on  a  proper  stamp  is  not 
necessary,(2)  for  it  is  worth  nothing. 

The  amount  of  the  stamp  duties  on  bills  of  exchange  is  at  this  time 
(1845)  regulated  by  stat.  55  Geo.  III.  c.  184.(1) 


ExempticyM  from  Stamp  Duties* 

All  bills  of  exchange,  or  bank  post  bills,  issued  by  the  governor  and 
company  of  the  Bank  of  Ensland.  All  bills,  orders,  remittance  bills, 
and  remittance  certificates,  drawn  by  commissioned  officers,  masters 
and  surgeons  in  the  navy,  or  by  any  commissioner  of  the 
♦navy,  under  the  act  of  the  thirty-fifth  year  of  his  late  [  *333  ] 
Majesty's  reign,  for  the  more  expeditious  payment  of  the 
wages  and  pay  of  certain  officers  belonging  to  the  navy.  All  bills 
drawn  pursuant  to  any  former  act  of  parliament  by  the  commissioners 
of  the  navy,  or  by  the  commissioners  for  victualling  the  navy,  or  by  the 
commissioners  for  managing  the  transport  service,  and  for  taking  care 
of  sick  and  wounded  seamen,  upon,  and  payable  by,  the  treasurer  of 
the  navy.(7»)  All  drafts  or  orders  for  the  payment  of  any  sum  of 
money  to  the  bearer  on  demand,  and  drawn  upon  any  banker,  or  any 
person  acting  as  a  banker,  who  shall  reside,  or  transact  the  business  of 
a  banker,  within  fifteen  miles  of  the  place  where  such  drafts  or  orders 
shall  be  issued,  provided  such  place  snail  be  specified  in  such  drafts  or 
orders ;  and  provided  the  same  shall  bear  date  on  or  before  the  day  on 
which  the  same  shall  be  issued ;  and  provided  the  same  do  not  direct 
the  pajnoaent  to  be  made  by  bills  or  promissory  notes.(n)  By  stat.  7 
&  8  Vict.  c.  32,  s.  7,  the  promissory  notes  of  the  Bank  of  England, 
payable  to  bearer  on  demand  are  exempted  from  all  stamp  duties. 

The  stamp  duty  is  imposed  upon  the  sum  actually  due  at  the  time  of 
taking  the  security,  and  not  upon  what  may  become  due  in  future  for 
the  use  of  the  money.  Hence,  a  promissory  note  for  the  payment  of 
307.  at  three  months  after  date,  with  interest  from  the  date,  requires(o) 
a  stamp  applicable  to  a  note  not  exceeding  30Z.     So  where  a  note 

(t)  FUld  V.  Woodt,  1A.kE.  114. 

(k)  Lazarus  y.  Covfie^  3  Q.  B.  459 ;  2  G.  &  D.  487. 

[I)  Cundy  v.  Marriott^  1  B.  &  Ad.  696. 

m)  55  Geo.  ITI.  c.  184.  (n)  See  stat  9  Geo.  IV.  c.  49,  s.  15. 

[0)  PruesBing  y.  Ing,  4  B.  &  A.  204. 

(1)  A  bill  payable  to  A.  B.  or  order  on  demand  is  not  a  bill  payable  to  bearer  on  de- 
mand, and  therefore  is  within  the  second  class  of  the  schedule  requiring  the  lower  stamp. 
^zp.  Robmwn^  1  D.  &  Ch.  275,  questioning  the  authority  of  Keatet  y.  Whietdorij  8 
B.  k  C.  7. 
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reserves  interest  from  a  day  prior  to  the  date,  a  stamp  applicable  to  the 
principalQ?)  sum  is  sufficient.  The  legislature  haying  in  contemplatioii 
the  mistakes  which  might  arise  in  the  use  of  stamps  of  an  improper 
denomination,  has,  by  stat.  37  Geo.  III.  c.  136,  made  proyision  for 
those  mistakes ;  for,  by  the  fifth  section  of  that  statute,  it  is  enacted, 
that  bills  and  notes  made  after  the  passing  this  act,  and  liable  to  a 
stamp  duty  by  stat.  81  Geo.  lU.  c.  25,  if  stamped  with  a  stamp  of  a 
different  denomination  than  is  required  by  the  last-mentioned  act,  may, 
if  the  same  be  of  equal  or  superior  value  to  the  stamp  required,  be 
stamped  by  the  commissioners  on  payment  of  the  duty  and  penally; 
that  is,  by  sect.  6th  of  the  87  Geo.  III.  c.  136,  the  penalty  of  forty 
shillings,  if  the  bill  or  note  is  produced  to  the  commissioners,  befcrt  h 
is  payable,  and  ten  pounds,  if  so  produced  after  it  is  payable.  Sinee 
this  statute  of  37  Geo.  III.  it  has  been  determined(7)  that  a  promiseory 
note,  drawn  before  the  37  Geo.  III.  c.  136,  upon  a  receipt  stamp  of 
equal  value  with  that  required  for  a  promissory  note,  is  not  available  in 
law.  The  act  of  37  Geo.  III.  c.  136,  is  a  clear  legislative  declaration, 
that  it  is  not  sufficient,  that  a  certain  sum  of  money  be  paid  on 
£  *334  ]  the  instruments  which  are  the  subjects  of  taxation,  ^bat  tbe 
stamp  used  must  be  of  the  proper  denomination.^  By  stat 
31  Geo.  IIL  c.  25,  s.  19,  bills  and  notes  were  forbidden  to  do  stamped 
after  they  were  made.  This  provision  is  still  in  force.  Stat  35 
Geo.  III.  0.  63,  s.  14,  contains  a  similar  provision  as  to  marine  as- 
surances. («) 

By  stat.  43  Geo.  III.  c.  127,  s.  6,  it  is  enacted  that  every  instro- 
.ment,(^)  matter,  or  thing,  although  stamped  or  impressed  with  any 
stamp  of  greater  value  than  the  stamp  required  by  law,  shall  be  Talid 
and  effectual,  provided  such  stamp  shall  be  of  the  denomination  required 
by  law  for  such  instrument,  &c. 

An  unstamped  bill,  or  one  improperly  stamped,  cannot  be  read  to  the 
jury{v)  as  evidence  of  the  contract,  or  any  part  of  it,  in  respect  of 
which  the  plaintiff  sues. 

Where  partners  resident  in  Ireland  signed  and  indorsed  a  copper- 
plate impression  of  a  bill  of  exchange,  leaving  blanks  for  the  date,  sum, 
time  when  payable,  and  name  of  the  drawee,  and  transmitted  it  to  B., 
in  England  for  his  use,  who  filled  up  the  blanks  and  negotiated  it; 
held,  that  this  was  to  be  considered  a  bill  of  exchange  by  relation  from 
the  time  of  the  signing  and  indorsing  in  Ireland,  and  consequently  that 
an  English  stamp  was  not  necessary.(2;)  But  where  a  blank  acceptance 
was  written  on  a  stamped  paper,  which  afterwards  was  filled  up  and 
became  a  bill  of  exchange,  it  was  holden  that  the  bill  could  not  be 

{p)  WiUa  T.  Nooti,  4  Tyrw.  726. 
\    \q\  Chamberlain  v.  Porter^  1  Bob.  k  Pul.  N.  R.  30. 

(r)  Per  Sir  J,  Mamfield^  C.  J.,  delivering  the  oj^inion  of  the  court  in  ChamhefUm  t. 
Porter,  1  Boa.  k  Pul.  N.  R.  33. 

i«)  The  stamp  duties  on  marine  assurances  are  now  regulated  by  stat.  7  4  8  Vict  e.  SI- 
t)  See  Farr  y.  Priee^  1  East's  R.  65,  and  Taylor  v.  Hagw,  2  Id.  414. 
m)  Jardine  v.  Payne^  1  B.  &  Ad.  663,  in  effect  overruling  Bi»hop  v.  Chambriy  1  Dmw» 
Aoyd.  S3. 

(z)  Snaith  v.  Mmffay,  1  M.  &  S.  87,  recognized  bj  Parke,  J.,  Holdneifrih  v.  BvhUt,  10 
B.  k  C.  456. 
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considered  as  existing  by  relation  from  the  time  of  acceptanc6.(y)  A 
biQ  of  exchange(2)  drawn  in  England  upon  a  person  abroad^  but  accepted 
by  him,  payable  in  England,  is  an  inland  bill,  and  requires  a  stamp  as 
such.  Indorsee  of  a  bill  of  exchange,  against  the  acceptor  ;(a)  it 
appeared  at  the  trial,  that  the  bill,  which  was  drawn  on  a  proper  stamp, 
was  originally  dated  on  the  2nd  of  September,  1793,  payable  twenty- 
one  days  after  date;  and,  while  it  continued  in  the  hands  of  the  drawer, 
it  was  altered  with  the  consent  of  the  acceptor,  to  be  made  payable 
fifty-one  days  after  date,  and  afterwards  with  the  like  consent  was 
again  restored  to  twer^Jty-one  days  after  date,  and  the  date  brought 
forward  from  the  2nd  to  the  14th  of  September.  This  last  alteration 
was  made  on  the  30th  of  September,  the  bill  being  then  over  due 
according  to  the  original  tenor  of  it ;  after  these  alterations,  it  was  ^ 
negotiated,  and  came  into  the  hands  of  plaintiff.  Lord  Kenyan^  0.  J., 
nonsuited  the  plaintiff;  and,  on  a  motion  to  set  aside  the 
nonsuit,  '^'the  court  were  clearly  of  opinion,  that  the  nonsuit  [  *335  ] 
was  proper ;  for  that,  at  the  time  when  the  last  alteration  was 
made,  the  operation  of  the  bill,  as  it  originally  stood,  was  quite  spent ; 
that  it  was  a  new  and  distinct  transaction  between  the  parties ;  and 
thxt  therefore  there  ought  to  have  been  a  new  stamp.  The  plaintiff 
declared  as  indorsee  of  a  bill  of  exchange  against  the  acceptor,(()  and 
it  appeared  that  the  bill  in  question,  which  was  drawn  by  Giles  and 
Co.,  on  the  3rd  of  June,  1807,  payable  to  their  own  order,  and  accepted 
by  the  defendant  at  three  month's  date,  was  exchanged  by  him  with 
Giles  and  Co.,  for  their  acceptance  of  a  bill  drawn  by  the  defendant 
for  the  same  sum  at  eighty-five  days,  payable  to  his  order,  the  object 
being  that  Giles  and  Go.  should  put  the  defendant  in  cash  before  his 
acceptance  became  due.  On  the  23rd  of  June,  before  Giles  and  Oo., 
or  the  defendant  had  passed  the  respective  securities  to  any  other  per* 
son,  it  was  agreed  to  procrastinate  the  payment  of  the  bills  by  post- 
dating them  the  23rd  of  June,  instead  of  the  3rd.  The  court  were  of 
opinion,  that  the  alteration  rendered  a  new  stamp  necessary ;  observing 
that  the  delivery  of  the  bill  by  the  drawer  to  the  acceptor,  and  the 
re-delivery  of  it  for  a  valuable  consideration,  such  as  the  exchange  of 
acceptances,  has  been  held  to  be,  since  Cowley  v.  Dunhpy  7  T.  R,  565, 
a  negotiation  of  the  bill ;  that  the  several  drawers  were  mutual  pur- 
chasers of  each  others  acceptances ;  and,  as  the  alteration  was  made 
while  the  bill  was  in  this  course  of  negotiation,  and  after  it  had  con- 
tinued so  twenty  days,  (during  which  time  it  was  in  the  power  of  the 
drawer  and  payee  to  have  passed  it  to  any  third  person,)  it  was  in  effect 
drawing  a  new  bill.  So  where  a  promissory  note,  payable  by  the 
defendant  to  the  plaintiff  or  order,(c)  was  originally  expressed  to  be/<?r 
valtie  received^  but  the  day  aftes  it  had  been  signed  and  delivered  by 
defendant  to  plaintiff,  it  was  by  consent  of  the  parties  altered,  by  the 
addition  of  the  words  for  the  goodwill  of  the  lease  and  trade  of  Mr. 


M  Ahrdhamt  y.  Skinner,  12  A.  &  E.  763 ;  4  P.  &  D.  358. 
<g)  Amner  v.  Clark^  2  Cr.  M.  Sc  R.  468  ;  1  Gale,  191. 

(a)  Bowman  v.  Nichol,  5  T.  R.  537. 

(b)  CardweU  r,  Martin,  9  East,  190.    See  also  Bathe  v.  Taylor,  15  East,  412,  S.  P. 
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F.  K.^  dececaed  ;  it  was  holden,  that  as  the  alteration  was  material,  as 
well  becanse  it  was  evidence  of  a  fact  which,  if  necessary  to  be  inquired 
into,  most  otherwise  have  been  proved  by  different  evidence,  as  also 
because  it  pointed  out  the  particular  consideration  for  the  note,  and 
put  the  holder  upon  inquiring,  whether  that  consideration  had  passed, 
and  as  such  alteration  was  made  after  the  note  had  issued,  a  new  stamp 
was  necessary.  An  alteration,  made  with  the  assent  of  the  defendant,  the 
acceptor,  and  before  the  bill  was  negotiated,  has  been  holden(d)  not  to 
be  a  re-issuing,  so  as  to  require  a  fresh  stamp.  So  where,  after  issuing 
of  a  joint  and  several  note,  the  name  of  a  third  party  was  added,  with 

consent  of  all  parties,  as  an  additional  surety.(e)    An  objeo- 
[  *S36  ]   tion,  on  the  ground  of  '^'the  insufficiency  of  the  stamp,  cannot 

be  taken  after  payment  of  money  into  court.  (/)(1) 
Omission  of  Date, — ^Regularly,  every  bill  of  exchange  ought  to  be 
dated :  but  in  the  following  cases,  where  the  day  of  the  date  was  omit- 
ted in  the  declaration,  the  court  said  they  would  intend  the  bill  to  bear 
date  on  the  day  when  it  was  made.  A  date  is  not  of  the  substance  of 
a  deed,  for  if  it  want  a  date,  or  have  a  false  or  impossible  date,  as  the 
80th  of  February,  yet  the  deed  is  eood.(^)  Case  on  a  foreign  bill  of 
exchange  payable  at  double  usance  from  the  date,(A)  and  it  was  alleged 
that  the  party  beyond  the  sea  drew  the  bill  on  a  certain  day,  and  ^t 
the  same  was  presented  to  and  accepted  by  the  defendant.  Exception, 
that  the  date  of  the  bill  was  not  set  forth.  The  court  said,  that  they 
would  intend  the  bill  dated  at  the  time  of  drawing  it.  Judgment  for 
plaintiff.  So  where,  in  the  first  count  of  the  declaration,  it  was  8tated,(t) 
that  the  defendant  heretofore,  to  wit,  on  the  15th  day  of  September, 
1800,  drew  a  bill  of  exchange,  bearing  date  the  day  and  year  aforesaid, 
payable  two  months  after  date.  The  second  count  stated,  that  the  de- 
fendant afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  drew  a 
certain  bill  of  exchange,  payable  two  months  after  date.  On  writ  of 
error,  after  judgment  by  default,  it  was  objected,  that  the  second  count 

[d)  LeykaHffT.  Ashford^  12  Moore,  281. 
V)  Catton  V.  Simpson^  3  Nev.  &  P.  248 ;  8  A.  ft  E.  136. 
[/)  Itrael  v.  Ber^amin^  3  Campb.  40. 
\g)  Ooddard't  ease^  2  Oo.  6,  a. 
A)  De  la  Courtier  v.  Bellamyy  2  Show.  422. 

[i)  Hagve  V.  French^  Exchequer  Chamber,  in  error,  3  Bob.  k  Pal.  173 ;  Gilet  v.  Bovmt^ 
6  M.  &  S.  73,  8.  P.  on  demurrer. 


(1)  The  oourts  of  one  coantiy  do  not  take  notice  of  the  revenue  laws  of  another  iode- 
pendent  country.  Therefore,  where  a  note  was  executed  in  France,  by  a  person  zesideAi 
there,  payable  at  New  York,  to  another  person  resident  in  that  city,  as  agent  of  a  third 
person  resident  in  France,  and  by  the  then  existing  laws  of  France  all  notes  for  the  par- 
ment  of  money  were  required  to  be  stamped,  it  was  held,  that  a  suit  could  be  mainuiiied 
in  the  courts  of  the  state  of  New  York,  notwithstanding  the  note  was  not  stamped. 
Besides,  a  contract  made  in  a  foreign  country,  but  to  be  performed  here,  and  invalid  in 
the  place  where  made,  by  reason  of  some  formal  defect,  is  not,  in  consequence,  to  be 
deemed  invalid  here :  and  it  might  be  said,  in  this  case,  that  the  parties  never  coDtem- 
plated  exacting  payment  of  the  note  in  France.    Ludlow  v.  Van  Renatela^^  1  Johns.  Rep.  ^4. 

But  if  the  two  countries  be  under  the  same  united  empire  or  government,  and  a  bill  is 
drawn  in  any  part  of  its  dominions,  where  by  the  local  law  a  stamp  is  necessary,  it  will 
not  be  available  in  any  other  part  of  the  same  empire,  without  such  stamp.  Boack  t. 
£die,  6  T.  R.  46. 
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could  not  be  sustained,  because  the  date  of  the  bill  was  not  stated :  that 
although,  in  De  la  Courtier  y.  Bellamy^  the  court  held,  that  it  might 
be  intended  that  the  date  of  the  bill  was  the  day  of  the  drawing,  yet 
there  the  day  of  drawing  was  expressly  stated ;  whereas  in  this  case  it 
If  as  to  be  collected  only  from  words  of  reference  to  the  first  count,  in 
^hich  the  day  of  drawing  was  laid  under  a  ''  to  wit/'  But  the  court 
were  of  opinion,  that  this  case  was  not  distinguishable  from  De  la 
Courtier  v.  BeUarny^  and  that  they  might  well  intend  the  date  to  have 
been  the  day  of  drawing  stated  in  the  first  count.  The  defendant,  on 
the  4th  May,  1810,  drew  a  bill  of  exchange,  which  he  dated  on  the 
11th  May,  1810,  payable  sixty-five  days  after  date,  and  delivered  it 
to  the  payee,  who,  after  indorsing  it  for  a  valuable  considertition  to  the 
plaintiff  on  the  fifth  day  of  May^  died  on  the  same  day.  It  was  holden, 
that  the  plaintiff  was  entitled  throueh  this  indoreement  to  recover 
aeainst  the  drawer.(i!;)  In  an  action  by  the  payee  against  the  maker 
of  a  promissory  note,  dated  the  28th  of  June,  1837,  the  plaintiff  in  his 
particulars  gave  credit  for  the  payment  of  three  years'  interest  on  ac- 
count. It  appeared  that  the  note  was  made  in  1839 ;  it  was  holden 
that  the  bill  of  particulars  had  reference  to  the  date  of  the  note,  and 
therefore  that  the  interest  became  payable  from  the  year 
1837,  and  not  from  the  year  *1839,  when  the  note  was  ac-  [  *337  ] 
taally  made.(Q  In  the  case  of  a  bill  dated  on  Sunday,(97i) 
the  court,  in  the  absence  of  evidence,  would  not  presume  the  accep- 
tance to  have  been  written  on  that  day ;  and  even  if  it  had,  such  an  act 
would  not  be  an  act  of  ordinary  calling  within  stat.  29  Car.  II.  c.  7. 
Alteration  of  BtlL{l)—A.  bill  of  exchange  was  drawn  on  defendant 

[k)  Pam0r$  t.  JVbrtA,  13  East,  517. 

/)  Cheetham  v.  Sturlevant^  12  M.  &  W.  515. 

m)  Beffbie  y.  Levi^  1  Gr.  k  J.  180. 

(1)  "  Where  an  alteration  appears  on  the  fiice  of  the  bill,  it  lies  on  the  plaintiff  to  show 
that  it  was  made  under  snch  circnmstances  as  not  to  vitiate'  the  instmment.  And  this 
mle  is  most  reasonable ;  for  if  it  lay  on  the  defendant,  on  an  acceptor,  for  example,  sued  bj 
an  indorsee,  to  show  that  the  alteration  was  improperly  made,  it  might  be  a  great  hard- 
ship ;  for  he  maj  have  no  means  of  proving  that  the  bUl  went  unaltered  from  his  hands, 
or  of  showing  the  circumstances  of  a  subsequent  alteration.  But  the  burthen  of  explain- 
ing an  alteration  imposes  no  hardship  on  the  plaintiff,  for  if  the  biU  was  altered  while  in 
his  hands,  he  maj,  and  ought  to  account  for  it ;  if  before,  then  he  took  it  with  a  mark  of 
suspicion  on  its  face,  which  ought  to  have  induced  him  either  to  refuse  it,  or  to  require 
evidence  of  the  circumstances  under  which  the  alteration  was  made. 

<*  The  American  cases  on  this  subject  are  not  harmonious.  The  weight  of  authority, 
however,  sustains  the  above  position.  There  are  several  cases  which  leave  the 
question  as  a  presumption  of  fact,  to  be  determined  by  the  jury.  In  some  instances  it 
has  been  held,  that  the  law  presumes  an  erasure  or  interlineation  to  have  been  made 
before  the  instrument  was  signed.  In  other  cases,  however,  it  has  been  decided,  that  if 
an  erasure  or  interlineation  appears  on  the  face  of  a  negotiable  instrument,  some  expla- 
nation must  be  g^ven  in  evidence  before  it  can  be  allowed  to  go  to  the  jury.  It  is  then 
a  question  of  fact  for  the  jury,  when,  by  whom,  and  with  whose  consent  it  was  altered  ; 
but  the  materiality  of  the  alteration  is,  in  all  cases,  a  pure  question  of  law  for  the  court. 
See  Jaekson  v.  Otb&umej  2  Wend.  555 ;  Cumberland  Bank  v.  Hail,  1  Halst  215 ;  Bayley 
V.  TayloTy  11  Conn.  531 ;  Heffelfinger  v.  Shute^  16  Serg.  k  Rawle,  44;  Chetley  v.  Frost,  1 
N.  Hamp.  145;  Jackson  Y.  Jaeobyy  9  Cow.  125;  Prevost  v.  OraUj  Peters's  0.  0.  369; 
8iq>hens  v.  Graham,  7  Serg.  k  Rawle,  508 ;  Bowers  v.  Jewall,  2  N.  Hamp.  543  ;  Steele  v. 
Spencer,  1  Pet.  552  ;  Rankin  v.  Blackwell,  2  Johns.  Gas.  198 ;  Hills  v.  Barnes,  UN.  Hamp. 
395 ;  Oooeh  v.  Bryant,  1  Shepl.  386 ;  Crahtree  v.  Clark,  7  Id.  337  ;  Davis  v.  Carlisle,  6 
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on  the  26th  of  March,  1788,  payable  three  months  after  date  to  J.  8. 
and  accepted  by  defendant.(n)  After  aeceptanee,  and  while  the  bill 
remained  in  the  hands  of  J.  S.  the  payee,  the  date  of  the  bill  was  alter- 
ed by  some  person  unknown,  from  the  26th  March,  1788,  to  the  20th 
March,  1788,  without  the  authority  or  privity  of  the  defendant :  J.  S. 
the  payee,  afterwards  indorsed  the  bill  so  altered  to  the  plaintiffs  fors 
valuable  consideration.  It  did  not  appear  that  the  plaintiffs  knew  of 
the  alteration  at  the  time  when  the  bill  was  indorsed  to  them.  Payment 
having  been  refused,  plaintiffs  sued  the  defendant  as  acceptor.  The 
declaration  contained  two  special  counts,  one  on  a  bill  dated  the  20tli 
March,  1788,  the  other  on  a  bill  dated  the  26th  March,  1788,  and  the 
money  counts.  Special  verdict.  The  case  was  argued  twice  in  B.  B., 
after  which  the  court  {Buller^  J.,  dissentient,)  gave  judgment  for  de- 
fendant, on  the  ground  that  the  alteration  of  tne  instrument  had  avoid- 
ed it.  So  if  the  word  ^^date"  be  inserted,  instead  of  the  word 
'^  sight,  "(o)    So  where  a  bill(^)  having  been  accepted  generally,  die 


.&^ 


[»)  Matter  and  others  y.  Miller^  4  T.  R.  330,  affirmed  on  error  in  Exchequer  Chamber, 
Bl.  141 ;  recognised  in  PotoeU  v.  Divett,  16  East,  32,  where  Le  BUmCy  J.,  sajs,  '^tiiai 
the  decision  in  Mattery,  Miller  was  not  confined  to  negotiable  instruments  ,*"  andthecAse 
of  Powell  y,  Divettf  has  been  since  acted  on  in  Datndton  y.  Cooper ^  II  M.,  kW,  778, 803. 

(o)  Long  y.  Moore^  Kmpon^  0.  J.,  3  Bsp.  N.  P.  G.  156. 

(p)  Coune  and  another  v.  HaUaUf  4  B.  &  A.  197.  See  also  Deebrow  ▼.  WeatkerUg^  S  C 
k  P.  768. 

Ala.  707 ;  Warren  y.  Layton^  3  Harr.  404 ;  Bank  y.  Zum,  7  How.  Miss.  414 ;  WUmm  t. 
Henderson^  9  Smedes  k  Marsh.  375 ;  Matthews  v.  CoaUery  9  Missouri,  705  ;  Beeanery.RxU' 
eellj  20  Verm.  205  ;  TUlou  y.  Clinton  and  Essex  Ins,  Co.^  7  Barb.  S.  G.  664. 

'^  The  question  of  the  burthen  of  proof  in  such  cases,  arose  in  the  Supreme  Couit  of 
Pennsylvania,  in  Simpson  y,  Stackhouse^  9  Barr,  186,  and  it  was  held,  that  the  onus  of 
showing  that  an  alteration  in  a  material  part  of  a  negotiable  instrument  was  lawMj 
made,  is  on  the  holder ;  and  that  where  the  place  of  pajment  is  in  a  different  hand- 
writing  f^om  the  body  of  the  instrument,  there  is  a  presumption  of  alteration.  Chief 
Justice  Oibson,  after  stating,  that  as  a  general  rule  the  law  presumes  in  favor  of  inno- 
cence, that  an  alteration  in  an  instrument  is  a  legitimate  part  of  it  till  the  contrarfappeus  ; 
but  that  it  is  not,  according  to  the  English  cases,  extended  to  negotiable  instruments, 
remarks,  that  the  decisions  in  the  United  States  are  discrepant,  but  their  prepondenmce 
is  in  favor  of  restraining  the  general  rule  to  deeds  and  writings  not  negotiable.  He  then 
observes :  ^  But  how  stands  the  question  on  principle  ?  The  English  decisions  are  founded 
in  reason,  and  not  in  considerations  growing  out  of  the  stamp  acts.  He  who  takes  a 
blemished  bill  or  note,  takes  it  with  its  imperfections  on  its  head.  He  becomes  gpoaaor 
for  them ;  and  though  he  may  act  honestly,  he  acts  negligently.  But  the  law  presume 
against  negligence,  as  a  degree  of  culpability ;  and  it  presumes  that  he  had  not  only  satis- 
fied himself  of  the  innocence  of  the  transaction,  but  that  he  had  provided  himself  with  the 
proof  of  it  to  meet  a  scrutiny  he  had  reason  to  expect  It  is  of  no  little  weight,  too,  that  the 
altered  instrument  is  found  in  his  hands,  and  that  no  person  else  can  be  called  on  to  speak  of 
it ,'  for  without  a  presumption  to  sustain  him,  the  maker  would  in  every  case  be  defenceless. 
It  may  be  said  that  the  holder,  with  such  a  presumption  against  him,  would  also  be 
defenceless.  But  it  was  his  fault  to  take  such  a  note.  As  bills  and  notes  are  intended 
for  circulation,  and  as  payees  do  not  usually  receive  them  when  clogged  with  impedi- 
ments to  their  circulation,  there  is  a  presumption  that  such  an  instrument  starts  fairaod 
untarnished,  which  stands  till  it  is  repelled ;  and  a  holder  ought,  therefore,  to  explain 
why  he  took  it,  branded  with  marks  of  suspicion  which  would  probably  render  it  unfit 
for  his  purposes.  The  very  fact  that  he  received  it,  is  presumptive  evidence  that  it  was 
unaltered  at  the  time  ;  and,  to  say  theleast,  his  folly  or  his  knavery  raised  a  suspicion 
which  he  ought  to  remove.  The  maker  of  a  note  cannot  be  expected  to  account  for 
what  may  have  happened  to  it  after  it  left  his  hands ;  but  a  payee  or  indorsee  who  takes 
it,  condemned  and  discredited  on  the  face  of  it,  ought  to  be  prepared  to  show  what  it 
was  when  he  received  it."    Byles  on  Bills,  259,  3d  ed.  text,  and  notes  by  Sharswood. 
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drawer,  without  the  consent  of  the  acceptor,  added  the  words  ^^  payable 
at  Mr.  B/s,  Ghiswell  street."  But  a  mere  correction  of  a  mistake,  as 
bj  inserting  the  words  ^^  or  order,"  in  furtherance  of  the  intention  of 
the  parties,  will  not  vitiate  the  bill.(^)  So  where  two  persons  being 
jointly  indebted  to  another,  agreed  to  give  him  a  bill  of  exchange,  to 
be  drawn  by  one  of  the  debtors,  and  accepted  by  the  other,  instead  of 
which  they  sent  him  a  promissory  note,  made  by  the  one  and  indorsed 
by  the  other,  which  he  immediately  returned  to  be  altered  into  a  bill  of 
exchange,  which  was  done  accordingly :  it  was  holden,  that  such  alter- 
ation, only  fulfilling  the  terms  of  the  agreement,  might  be  consid- 
ered as  the  correction  of  a  mistake,  and  did  not  render  a  new  stamp 
necessary,  the  instrument  never  having  been  negotiated  as  a  promissory 
note.(r)  So  if  the  alteration  be  not  m  the  time  of  payment,  sum,  &c. 
or  other  material  part,  the  bill  will  not  be  affected  by  it. 
Hence,  writing  *on  the  bill  the  place  where  it  was  to  be  paid,  [  *388  ] 
before  the  bill  was  negotiated,  at  the  request  of  the  pavee,  has 
been  holden  not  to  destroy  the  validity  of  the  bill.(«)  Where  the  ac- 
ceptor had  made  the  bill  payable  at  his  own  house,  and  some  time  after 
delivery  to  payee,  at  the  request  of  payee,  altered  the  place  of  payment 
to  a  banker*s ;  it  was  holden(£)  to  be  immaterial.  But  an  alteration  of 
a  general  acceptance,  by  the  addition  of  a  place  of  payment,  dis- 
charffes^t^)  the  acceptor,  if  made  without  his  privity.  Thus,  in  an  ac- 
tion by  indorsee  against  acceptor  of  a  bill,  (not  stated  to  be  payable  at 
any  particular  place,)  it  is  a  good  defence,  under  a  plea  that  the  de- 
fendant did  not  accept  the  bill  declared  on,  that  after  he  had  accepted 
it  generally,  it  was  altered  without  his  knowledge,  by  the  addition  of  a 
memorandum  making  it  payable  at  a  banker's.(a;)  Three  persons  join- 
ed as  drawer,  acceptor,  and  first  indorser,  in  making  an  accomodation 

(q)  Kershaw  y.  CoXf  Le  Blane,  J.,  3  Esp.  K.  P.  G.  246  ;  BmU  Y.  Picard,  1  Rj.  &  Moo. 
37 ;  Byrom  v.  Thompton^  11  A.  &  E.  31 ;  3  P.  ^  D.  71,  S.  P. 

M  Webber  T.  Maddockt,  3  Gampb.  1.     See  Cole  y.  ParkiUy  12  East,  471. 

(t)  Trapp  Y.  Spearmanf  Kenyan,  G.  J.,  3  Esp.  N.  P.  G.  67 ;  Jacobs  y.  ffarty  2  Stark.  N. 
P.  0.  45;  Lord  EUenborough^  G.  J.,  6  M.  &  S.  142,  S.  P. ;  Stevens  y.  Lloyd^  1  M.  &  Malk. 
292. 

if)  Walter  y.  Cubley,  2  Gr.  &  M.  151 ;  4  Tyrw.  87. 

?u)  Desbrows  y.  Wetherby,  lU,  k  Rob.  438,  Tmdal,  G.  J. ;  Taylor  y.  Mosdey,  Lyndhurst, 
G.  B.,  1  M.  &  Rob.  439,  n.,  S.  P.,  recognizing  Macintosh  y.  Haydon^  Ry.  k  Moo.  N.  P.  G. 
362,  Abbott,  G.  J. 

(x)  Calvert  Y.  Baker,  4  M.  &  W.  417.(1)  See  CroUy  y.  Hodges,  4  M.  A;  Gr.  561 ;  5 
Scott's  K.  R.  221. 


(1)  The  authority  of  this  case  has  been  much  weakened  by  the  judgment  of  Parke,  B., 
in  Mason  Y.  Bradley,  11  M.  &  W.  594,  where  he  says  :  '*I  do  not  think  that  case  {Calvert 
T.  Baker)  can  be  supported,  where  the  alteration  is  not  such  as  to  cause  a  Yariance 
between  the  statement  in  the  declaration  and  the  instrument  when  produced,  or  to  raise 
an  objection  to  the  stamp  on  the  document:  it  is  only  applicable  where  the  alteration  is 
8Qch  as  to  put  an  end  to  existing  liabilities.  The  court  do  not  appear,  in  deciding  that 
case,  to  haYe  adYerted  to  the  circumstance,  that  the  alteration  in  the  bill  sued  on  was 
not  such  as  to  require  a  new  stamp.''  In  the  subsequent  case  of  Davidson  y.  Cooper,  11 
M.  k  W.  786,  Parke,  B.,  said,  "that  all  that  the  court  must  be  considered  as  having 
decided  in  CtUpert  y.  Baker  is,  that  an  alteration  in  an  instrument  may  be  objected  to  on 
non  assumpsit,  when  its  eifect  is  to  make  it  a  different  instrument,  so  as  to  render  a  new 
stamp  necessary."  See  also  Hemming  y.  Trenery,  9  A.  &  E.  926;  1  P.  ft  D.'661,  ante, 
123. 
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bill ;  and  it  was  afterwards  issued  for  yalne  to  J.  S.  Previously  to  its 
being  issued,  its  date  had  been  altered ;  it  was  holden,  that  the  accep- 
tor, haying  assented  to  the  alteration  when  he  was  informed  of  it,  it 
was  no  answer  to  an  action  on  the  bill  against  him,  that  the  bill  had 
been  so  altered  without  the  consent  of  the  drawer  and  first  indorsor, 
and  that  a  fresh  stamp  was  not  necessary  in  consequence  of  such  alter- 
ation, the  bill  having  been  altered  before  it  was  issued  in  point  of  law. 
An  accommodation  bill  is  not  issued  until  it  is  in  the  haads  of  some 

person  who  is  entitled  to  treat  it  as  a  security  available  in 
[  *889  ]  law.(y)    *But  in  all  these  cases  it  lies  on  the  plaintiff  to  show 

that  the  alteration  was  made  previous  to  the  note  being  is- 
sued ]{z){l)  and  where  an  alteration  appears  upon  the  face  of  a  bill,  the 
party  proaucing  it  must  show  that  the  alteration  was  made  with  om- 
sent  of  parties,  or  before  issuing  the  bill.(a)  Where  the  words  '^  <x 
order"  had  been  substittfted  for  ^^or  other,"  and  the  attesting  witness, 
who  had  prepared  the  note,  stated  that  he  could  not  say  whether  the 
alteration  was  in  his  handwriting  or  not,  but  that  he  ought  to  hare 
drawn  the  note  originally  with  the  words  ^^  or  order,"  and  it  appeared 
that  the  defendant  had  paid  two  years*  interest  on  the  note;  this  was 
holden  to  be  reasonable  evidence,  from  which  it  might  be  inferred  that 
the  alteration  had  taken  place  with  the  defendant's  con8ent.(()  I^ 
upon  a  bill  being  presented  for  acceptance,  the  drawee  alters  it  as  to 
the  time  of  payment,  and  accepts  it  so  altered ;  although  the  drawer 
and  indorser  are  thereby  discharged ;  yet  if  the  holder  acquiesces  in 
such  alteration  and  acceptance,  the  bill  will  be  good  as  between  the 
holder  and  acceptor.(^)  But  if,  after  a  bill  has  been  drawn  and  in- 
dorsed, and  before  it  is  accepted,  the  drawee  alter  it  by  postponing  the 


fi 


fy)  Donmet  v.  Richardsonj  6  B.  ft  A.  674. 

[i;  Johnson  y.  Duke  of  Marlborough^  2  Stark.  313. 

(a)  Per  Bett^  0.  J.,  in  Henman  ▼.  Diehinton^  5  Bin^h.  184 ;  see  also  Bishop  y.  Chawi^ 
1  M.  ft  Malk.  116  ;  Knight  r.  Clements,  8  A.  ft  E.  215;  3  Ney.  ft  P.  375  ;  Clifford  y.Pv- 
ifc«r,  2  M.  ft  Gr.  909  ;  3  Scott's  N.  R.  233. 

(b)  Carrie  y.  TatUrsall,  2  M.  ft  Gr.  890  j  3  Scott's  N.  B.  257. 

(c)  Baton  v.  Winter^  1  Taunt  420. 

(1)  Material  alteration  in  a  written  agreement  not  under  seal  bj  party  claiming  under 
it,  yitiates  the  instrument  and  preyents  his  resorting  to  original  consideration.  New^  ^* 
Mayberry,  3  Leigh,  250.  Cutting  off  a  memorandum  regulating  the  payment  of  a  note, 
is  a  material  alteration  that  ayoids  it,  and  no  suit  lies  for  origiiud  consideration.  Whet- 
lock  y.  Freeman,  13  Pick.  165.  The  alteration  of  a  note  not  before  witnessed  bya  pc^ 
son  not  present  at  the  signing,  is  a  material  alteration,  and  ayoids  it.  Braekett  t. 
Morestfortf  2  Fairf.  115.  Where  A.  ft  B.  made  a  note  payable  to  H.  for  twenty  dollAiSt 
and  B.,  who  receiyed  it  to  pass  to  H.,  alters  it  before  deliyery  to  one  hundred  and  tweo^ 
dollars,  A.  is  not  liable.  Ooodman  y.  Eastman,  4  N.  H.  R.  456.  But  where  a  note  0 
intended  to  be  made  for  eight  hundred  dollars,  and  is  indorsed  by  payee  for  accomao- 

dation  of  maker,  and  delivered  to  him,  and  by  mistake  is  written  eight ,  omittini^ 

the  words  hundred  dollars,  and  the  maker  inserts  the  same,  the  indorser  is  liable  to  & 
holder  to  whom  it  was  delivered,  as  a  security  for  his  debt.  Boyd  y.  Brotkerwl^,  10 
Wend.  93.  The  adding  of  a  dale  to  an  indorsement  of  a  partial  payment  on  the  back, 
is  not  such  material  alteration.  Howe  y.  Thompson,  2  Fairf.  152.  A  bill  indorsed  in 
blank  by  payee  and  left  with  drawer,  was  transferred,  without  indorser's  knowledge,  to 
plaintiff  with  these  words  written  by  drawer  under  his  name,  *^  left  with  B.  as  coUateral," 
held,  no  alteration.  Bachelor  y.  Priest,  12  Pick.  399.  An  alteration  by  consent  of  two 
of  three  joint  contractors  by  adding  seals  and  the  words  jointly  and  severally,  Mn^  <^ 
two.     Waning  y.  Williams,  8  Pick,  322.     See  infra,  565,  n.  1. 
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time  of  payment,  it  renders  the  bill  Toid.(<2)  So  where  a  bill  was  de* 
livered  by  the  drawee  to  the  payee,  and  afterwards  its  date  was  alter- 
ed by  an  agreement  between  the  payee  and  drawee  before  acceptance, 
in  an  action  by  payee  against  acceptor,  it  was  holden  void(6)  under  the 
stamp  laws,  for  it  was  negotiated  when  delivered  by  the  drawee  to 
payee.  Bat  where  drawer  sued  acceptor  upon  a  bill  and  failed,  in 
consequence  of  having  altered  the  bill  in  a  material  part,  he  may  still 
recover  on  the  counts  on  the  original  consideration.  (/)  A  cancellation 
by  a  third  person,  through  mistake,  of  an  acceptance,  will  not  avoid 
the  hia.{g) 

Of  the  Person  to  whom  the  Bill  U  made  Payable. — ^Regularly  a  bill 
of  exchange  ought  to  be  made  payable  to  a  real  person ;  but  if  it  be 
drawn  payable  to  a  fictitious  payee  or  order,  and  indorsed  in  his  name, 
by  concert  between  the  drawer  and  acceptor^  it  will  be  considered  as  a 
bill  payable  to  bearer,  and  may  be  declared  on  as  such  in  an  action  by 
an  innocent  indorsee  for  a  valuable  consideration  against  the  drawer ; 
ColliB  and  others  v.  Umetty  1  H.  Bl.  313:  or  against  the  acceptor; 
Oibson  and  another  v.  Minet  and  another^  1  H.  Bl.  569.  But  see 
contr.  the  opinions  oi  Eyre^  C.  J.,  and  JT'^atA,  J.,  1  H.  Bl.  p.  598,  625, 
with  whom  Lord  Thurlow,  Ch.,  concurred.  But  if  the  cir- 
cumstance of  the  payee  being  a  fictitious  *person  is  unknown  [  *340  ] 
to  the  acceptor,(A)  he  cannot  be  declared  against  on  the  bill, 
either  as  a  bill  payable  to  bearer,  or  to  the  order  of  the  drawer.  Where 
the  drawer  subscribed  himself  as  Thomas  Wilson,  when  his  name 
was  Thomas  Wilson  Richardson ;  it  was  holden,(z)  that  he  was  not  to 
be  esteemed  to  have  committed  a  forgery,  unless  it  were  proved  that 
the  omission  of  his  surname  was  for  purposes  of  fraud. 

Wordsy  ^^or  Order.'' — The  negotiability  of  a  bill  of  exchange  de- 
pends on  its  being  made  payable  to  A.  or  order,  or  to  A.'s  order,  or  to 
A.  or  bearer.(l)  See  postj  on  the  transfer  of  bills  of  exchange.  A 
bill  payable  to  A.'s  order  is  the  same  as  if  it  were  made  payable  to  A. 
or  order,(A;)  and  may  be  declared  on,  without  alleging  that  A.  did  not 
make  any  order  for  the  payment  of  the  bill  to  any  other  person.  (Z)(2) 
In  Sm  V.  Lewis,  Salk.  133,  exception  was  taken  that  a  bill  was  payable 
to  defendant  only,  without  the  words,  ^'or  his  order,"  and  therefore 
not  assignable  by  the  indorsement ;  and  ffoltj  0.  J.,  agreed  that  the 
indorsement  of  this  bill  did  not  make  him  that  drew  the  bill  chargeable 
to  the  indorsee ;  for  the  words  "  or  his  order,"  give  authority  to  the 
plaintiff{m)  to  assign  it  by  indorsement ;  and  it  is  an  agreement  by  the 
first  drawer  that  he  would  answer  it  to  the  assignee ;  but  the  indorse- 

(d)  OuthwaiU  r.  Luntleyf  4  Gampb.  179. 

{e)  Walton  v.  HoitmgB,  4  Gampb.  223. 

(/)  Atkinson  t.  Hawdon^  2  A.  ft  E.  628. 

(g\  Raper  y.  Birkbeok,  15  East,  17.    See  NovOli  v.  Rotti^  2  B.  ft  Ad.  757. 

(h)  Bennett  v.  Famellf  1  Gampb.  130. 

(i)  Sehultg  y.  AMtley,  2  Bing.  N.  G.  644. 

k)  Per  IfoU,  G.  J.,  12  Mod.  310. 

/)  Smith  y.  JlfClurty  5  East,  476.  (m)  Q,  Pajee. 


i 


(1)  See  Oerard  v.  La  Coate,  1  Dall.  194  :  Barrow  v.  Nairoe^  2  Id.  249. 


See  Hay  y.  Sovldvng,  10  Pick.  122. 
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ment  of  a  bill  which  has  not  the  words,  '^or  his  order,"  is  good,  or  of 
the  same  effect  between  the  indorser  and  the  indorsee,  to  make  the  in- 
dorser  chargeable  to  the  indorsee. 

^^  Value  Me€eived.*\l) — ^The  essence  of  a  bill  of  exchange  is, that  itis 
negotiable  or  payable  to  order,  and  that  it  is  payable  generally,  not 
oat  of  a  particular  fund.  It  is  not  e%9entially  necessary  to  insert  the 
words  "value  received."(n) 

A  bill  of  exchange  is  premimed  to  be  made  upon  a  good  and  Taluable 
consideration ;  and  in  actions  not  between  immediate  parties  some  sus- 
picion must  be  cast  upon  the  plaintiff's  title  before  he  can  be  compelled 
to  prove  what  consideration  he  has  given  for  it.  A  mere  notice  given 
by  the  defendant  to  the  plaintiff,  that  he  will  be  required  at  the  trial 
to  prove  the  consideration,  is  not  sufficient  to  cast  this  burden  on  the 
plaintiff.(o)  When  suspicion  is  cast  on  the  plaintiff's  title  by  show- 
ing that  some  previous  holder  has  been  defrauded  out  of  it,  the  plain- 
tiff must  prove  what  consideration  he  gave  for  it.(j?)(2)    In  actions  be- 

(n)  White  v.  Ledtaickj  4  Doag.  247,  on  demurrer  to  the  declAraUon.  Per  Lord  EUm- 
borough^  0.  J.,  in  Orani  ▼.  Da  Cotta^  3  M.  &  S.  362. 

(0)  Reynolds  y.  Chettle,  2  Gampb.  696 ;  Clarke  y.  FUioUf  B.~B.  London  Sittings,  afta 
M.  T.  52  Geo.  III.  S.  P. 

(p)  Reese  T.  if.  J,  Headfort^  2  Gampb.  574. 

(1)  If  a  promiBSory  note  purports  on  its  face  to  be  "for  value  received,''  setting  forth 
the  note  according  to  its  terms  is  a  sufficient  statement  of  consideration  to  entiUe 
plaintiff  to  recover  as  on  a  contract.  Walrad  t.  Petrie^  4  Wend.  575.  See  Story  on  Bills, 
2  63. 

(2)  The  courts  of  this  country  will  not  enforce  an  agreement  entered  into  in  frmod  of 
the  laws  of  the  United  States.    Uannay  y.  Eve^  3  Granch's  Rep.  247. 

One  citizen  of  the  United  States  has  no  right  to  purchase  of,  or  sell  to,  another  citiien, 
a  license  or  pass  from  a  public  enemy,  to  be  used  on  board  an  American  vessel.  PaUe/^ 
y.  Nteholtonj  3  Wheat.  Rep.  207.  But  though  in  time  of  war,  commercial  intercoaise 
with  the  enemy  is  unlawful,  yet  it  may  be  legalized  by  the  license  of  the  goverameau 
Thus,  where  a  bill  was  drawn  in  the  United  States  upon  a  person  in  Great  Britain 
during  the  late  war  with  that  country,  for  supplies  furnished  by  the  payee  to  a  British 
packet  ship,  authorized  by  an  act  of  Congress  to  sail  from  hence  to  an  enemy's  port 
which  was  sold  by  the  payee  to  the  plaintiff,  who  remitted  it  to  G.  B.  for  collection; 
held,  that  the  drawing  and  remittance  of  the  bill  was  within  the  protection  afforded  by 
the  license,  and  was  not  illegal.  Suekley  v.  Furte^  1 5  Johns.  Rep.  338.  And  a  bill  of 
exchange  expressed  to  be  collateral  to  a  ransom  bill,  is  valid,  and  an  action  mar  be 
maintained  upon  it,  the  plaintiff  and  payee  being  an  alien  firiend.  MaUonnaire  v.  Kttir 
ting,  2  Gallis.  Rep.  325. 

A  note  g^ven  by  an  insolvent  to  his  creditor  to  induce  him  to  sign  his  certificate  under 
the  insolvent  law,  with  a  blank  in  it  for  the  date  to  be  filled  up  after  his  discharge,  is 
void,  as  against  the  general  policy  of  the  law.  Nor  can  it  be  revived  by  a  subsequent 
promise  to  pay  it.  Payne  v.  Eden,  3  Gaines'  Rep.  213.  And  a  note  given  to  a  cr&iitor 
to  induce  him  to  withdraw  his  opposition  to  the  debtor's  discharge  under  the  insolTent 
law  is  void.  Wiggins  v.  Bush,  12  Johns.  Rep.  306.  See  also  Yeomant  v.  Chattertot^^ 
Id.,  292.  If  a  sheriff,  on  arresting  a  defendant,  take  from  him  the  note  of  A.,  indoned 
by  the  defendant  in  blank,  as  security,  the  assignment  or  transfer  is  illegal  and  void,  ss 
being  contrary  to  the  statute  of  New  York  concerning  sheriffs ;  andj  in  an  action  by  the 
sheriff,  as  indorsee,  against  the  maker,  the  latter  may  avail  himself  of  the  fact  to  d^est 
the  action.    Strong  v.  Thompson,  8  Id.  98. 

Where  a  note  is  given  for  the  purchase  of  real  property,  and  the  title  fails,  it  is  not  s 
good  defence  against  the  note  unless  the  failure  be  total.  QreenUaf  y.  Cook,  2  WbeaL 
Rep.  13.  And  where  the  note  is  given  with  a  full  knowledge  of  the  extent  of  the  in- 
cumbrance on  the  title,  and  the  party  consents  to  take  the  title,  the  defect  is  no  bar  to 
an  action  on  the  note.  lb.  And  see  Lloyd  v.  Jewelly  1  Greenl.  656  ;  ffoward  v.  Withaa, 
2  Id.  390 ;  Knapp  v.  Lee,  3  Pick.  452  ;  Steinhaur  v.  Witman,  1  S.  &  R.  488  j  Hart  v.  P9r(er, 
5  Id.  201 ;  Share  y.  Anderson,  7  Id.  43. 
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tween  parties,  the  illegality  or  want  of  con8ideratioii(^)  may 
be  insisted  on  by  way  of  defence  *to  an  action  on  the  bill.(l)  [  *841 "] 
^' As  between  the  drawer  and  payee,  the  consideration  may 
be  gone  into,  yet  it  cannot  between  the  drawer  and  indorsee ;  and  the 
reason  is,  because  it  would  be  enabling  either  of  the  original  parties  to 
assist  in  a  fraud;"  per  Aghhurgt,  J.,  in Lickbarrotv  v.  Masoiij  2  T.  E. 
71.  See  an  anonymous  case  in  chancery,  Oomyns,  43,  where  SommerSf 
Lord  Keeper,  held,  that  the  drawer  of  a  bill  of  exchange,  though  giren 
without  consideration,  was  not  entitled  to  relief  against  a  third  person, 
to  whom  it  was  assigned  for  a  just  debt.  See  also  Snelling  v.  ^riggs^ 
Bull,  N.  P.  274,  where  it  is  said,  that  it  seems  a  reasonable  distinction 
which  has  been  taken  between  an  action  between  the  parties  themselves, 
in  which  evidence  may  be  given  to  impeach  the  promise,  and  an  action 
by  or  against  a  third  person,  viz.  an  indorsee  or  an  acceptor.  See  also 
Puget  de  Bras  v.  Forbes  and  another^  coram  Loughborough^  C.  J.,  1 
Bsp.  N.  P.  C.  117.(2)  Circumstances  amounting  to  proof  only  of  a 
partial  failure  of  consideration,  will  afford  no  answer  to  action  brought 

{q)  Puget  de  Bras  t.  ForbeSy  1  Esp.  N.  P.  C.  117. 


In  an  action  hj  the  holder  of  a  note  against  the  indorser,  it  is  competent  for  the 
defendant  to  prove  that  the  note  was  put  into  circulation  by  the  drawer  fraudulently, 
and  without  his  knowledge.  Holme  v.  Karsper^  5  Binn.  469.  And  in  such  case,  he  may 
call  upon  the  plaintiff  to  show  how  he  came  by  it  lb.  See  Harrieburg  Bank  y.  Meyer^ 
6  S.  &  B.  537;  Lighte  v.  Brenner,  14  Id.  127  ;  JEvane  y.  Smith,  4  Binn.  366;  Miles  y. 
OHara,  1  S.  &  R.  32 ;  Perry  y.  Cramond,  1  W.  C.  0.  R.  100;  WMurtrie  y.  Jonee,  3  W. 
O.  0.  R.  206. 

(1)  A  note  imports  consideration,  and  possession  is  presumptive  evidence  of  property 
rightfully  acquired:  but  where  the  maker  shows  it  was  put  in  circulation  by  force  or 
fraud,  the  onus  is  thrown  on  holder.  Rogers  v.  Morton,  12  Wend.  484;  Vallett  v.  Parker, 
lb.  615 ;  Payne  v.  Cutler,  13  Id.  605;  Hart  v.  Palmer,  12  Id.  523 ;  Rosa  v.  Brotkerton, 
10  Id.  86.  The  word  "renewal,"  written  on  the  margin  of  a  note  indorsed  for  accom- 
modation of  maker,  is  enough  to  put  holder  on  his  guard,  unless  erased  so  as  to  escape 
the  attention  of  ordinary  prudence.  Hall  v.  Hale,  8  Conn.  336.  But  a  transfer  by  de- 
livery merely  a  few  days  before  it  was  due  by  the  payee,  who  told  indorser  he  must  take  it 
at  his  own  risk,  is  not  evidence  of  notice.  lb.  It  is  not  incumbent  on  defendant  to 
show  full  and  certain  knowledge  of  the  want  or  foilure  of  consideration  if  the  facts  were 
snch  as  to  put  the  holder  on  his  guard.  Cone  v.  Baldwin,  12  Pick.  545.  An  adver- 
tisement in  a  newspaper  by  drawer  of  a  note,  cautioning  the  public  against  taking  it,  and 
stating  he  had  a  just  and  legal  defence,  is  no  evidence  of  notice  to  indorser,  although  it 
appears  he  was  a  subscriber  to  the  paper,  that  it  was  duly  sent  to  him,  and  no  complaint 
was  made  of  its  not  being  received.  Beltihoover  v.  Blaekstoek,  3  Watts,  20.  Express 
notice  is  necessary  to  put  plaintiff  on  proof  of  consideration  given  by  him.  And  where 
notice  is  given  merely  of  want  of  consideration  between  the  original  parties^  it  is  not 
sufficient.  lb.  Where  a  party  indorsed  a  note  at  sixty  days  for  the  accommodation  of 
maker,  with  a  view  to  its  discount  in  bank,  and  after  the  refusal  of  the  bank  the  maker 
passed  it  off  when  it  had  but  eighteen  days  to  run,  with  the  bank  marks  on  it,  to  a 
lottery  broker  for  tickets  at  retail  price,  and  the  latter  knew  the  maker  was  not  a  dealer 
in  lottery  tickets,  and  was  informed  that  it  had  been  in  bank ;  held,  that  he  was  charge- 
able with  notice  of  the  fraud.  Brovm  v.  T(d>er,  5  Wend.  566.  An  indorser  of  a  note 
payable  at  a  bank  is  not  liable  on  a  new  note  indorsed  in  blank  to  enable  the  drawer  to 
renew  the  first,  which  at  its  maturity  was  neither  renewed  nor  protested,  but  lay  over 
for  twenty-two  months,  if  there  was  any  improper  means  used  to  get  the  new  note  from 
the  drawer  contrary  to  the  original  desire  of  the  indorser.  Lancaster  Bank  v.  Irvine, 
3  Penn.  R.  250.     See  Morton  v.  Rogers,  14  Wend.  575. 

(2)  If  the  holder  received  the  bill  without  consideration,  the  maker  is  not  precluded 
from  setting  up  an  original  want  of  consideration  between  him  and  the  payee.  Lawrence 
T.  Stonmgton  Bank,  6  Conn.  Rep.  521. 
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by  an  indorsee  against  aeceptor.(r)  See  ante,  174,  n.,  and  Obbard 
T.  Bethamy  1  M.  £  Malk.  488,  as  to  the  distinction  between  a  contract 
and  security  in  this  respect.  The  want  of  consideration  between  drawer 
and  acceptor  is  no  defence  to  an  action  at  the  suit  of  indorsees  for  Taliie, 
unless  they  take  the  bill  with  notice  of  the  want  of  con8ideration.(t) 

By  Stat.  9th  Ann.  c.  14,  s.  1,  '^  All  notes,  bilUj  &;c.,  where  the  whole 
or  any  part  of  the  consideration  was  for  money  or  other  valuable  thing, 
won  by  gaming,  Jtc,  were  made  void,  as  by  stat.  16  Car.  11.  c.  7,  certain 
gaming  contracts  were ;  and  the  consequence  of  these  enactments  was, 
that  even  an  innocent  indorsee  could  not  maintain  an  action(f)  in  anj 
of  those  cases  which  fell  within  their  proyi8ions.(l)  Although  there  ifi 
not  any  substantive  clause  in  the  stat.  9  Ann.  c.  14,  which  avoids  the 
contract,  yet  the  2nd  sect,  of  that  stat.  gives  the  loser  a  power  to  re- 
cover back  money  or  goods  to  the  value  of  10{.  lost  at  any  unlawful  game, 
by  action  brought  within  three  months,  but  after  the  expiration  of  three 
months  the  loser  cannot'  recover  such  goods  or  money  from  the  winner, 

although  the  winner  can  show  no  title  to  them  except  what  arises 
[  *342  ]  *from  having  won  them.(ti)    And  money  fairly  lost  at  play 

must  be  recovered  in  an  action  founded  on  the  statute ;  it  is  not 
sufficient  to  sue  in  debt  at  common  law  for  money  had  and  received.(j) 
The  12th  Ann.  stat.  2,  c.  16,  s.  1,  enacted  that  all  bonds,  contracts, 
and  assurances,  made  for  the  payment  of  any  principal  or  money  lent, 
upon  usury,  should  be  utterly  void ;  and  the  principle  of  JBawyer  t. 
Bampton  was  applied  to  bills  originally  given  upon  usuriou8(y)  consid- 
eration8.(2)  But  now  by  58  Geo.  III.  c.  98,  [10th  June,  1818,]  re- 
citing that  by  the  laws  now  in  force,  all  contracts  and  assurances  for 
payment  of  money  made  for  an  usurious  consideration  are  utterly  void, 
and  that  in  the  course  of  mercantile  transactions  negotiable  securities 
often  pass  into  the  hands  of  persons  who  have  discounted  the  same 
without  any  knowledge  of  the  original  considerations  for  which  the 
same  were  given,  and  the  avoidance  of  such  securities,  in  the  hands  of 
such  bond  fide  indorsees  without  notice  is  attended  with  great  hardship 
and  injustice ;  it  is  enacted,  that  no  bill  of  exchange  or  promissory 
note,  drawn  or  made  after  the  passing  of  this  act,  shall,  though  it  may 
have  been  given  for  an  usurious  contract,  be  void  in  the  hands  of  an 
indorsee  for  valuable  consideration,  unless  such  indorsee  had  at  the 

(r)  Mann  ▼.  Lent,  10  B.  k  C.  877. 

(i)  Robinson  v.  Reynotdt,  2  Q.  B.  196 ;  1  G.  ft  D.  626. 

(0  I^of/fr  V.  Bampton,  Str.  1155 ;  Shillito  v.  Theed,  7  Bingh.  406. 

(u)  Vaufjhm  v.  Whitcomh,  2  N.  R.  413. 

(x)  Thisthwood  v.  Cracroft,  1  M.  ft  S.  600. 

\y)  Lowe  v.  Waller^  2  Dong.  740.  • 

(I)  The  stat.  9  Ann.  c.  14,  onlj  avoids  securities  for  monej  won  or  lost  at  plaj,  snd 
docs  not  extend  to  cases  of  mere  loans  without  any  security  taken ;  see  stat.  16  Gar.  H. 
c.  7,  s.  3  ;  12  Geo.  II.  c.  28  ;  18  Geo.  II.  c.  34.  With  respect  to  actions  to  recover  moaej 
lent  for  the  purpose  of  gaming,  see  M^KinneU  v.  Robinton,  3  M.  ft  W.  434,  questioning  the 
casps  of  Barjeau  v.  Walmtley,  2  Str.  1249  ;  WettenhaU  v.  Wood,  1  Esp.  N.  P.  C.  18,  and 
Alcinbrook  v.  Uall,  2  Wils.  309.  See  also  Robinson  v.  Blandj  2  Burr,  1077,  Quarritrr. 
Colston,  1  Phil.  147 ;  and  Apptegarth  v.  Colley,  10  M.  ft  W.  731 ;  and  aa  to  the  subject  of 
illegal  contracts,  ante,  p.  91,  2,  And.  post,  tit.  <<  Debt,"  *<  Gaming." 

{2 J  See  Sanerasin  v.  Brunner,  1  Bar.  ft  Gill,  477. 
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time  of  discounting  or  paying  such  consideration,  actual  notice  that  such 
bill  or  note  had  been  originailj  given  for  an  usurious  consideration,  or 
upon  an  usurious  contract.  And  by  stat.  5  &  6  Will.  lY.  c.  41,  inti- 
tuled ^^  An  Act  to  amend  the  Law  relating  to  Securities  given  for  Con- 
siderations arising  out  of  Gaming,  usurious  and  certain  other  illegal 
Transactions,"  after  reciting  clauses  in  the  foregoing  and  other  statutes 
against  gaming,  usury,  &c.,  it  is  enacted,  that  so  much  of  the  recited  acts 
as  enact,  that  any  note^  biUj  or  mortgage  shall  be  absolutely  void,  shall 
be  repealed;  and  that  such  note,  hUl^  or  mortgage^'wYaoYi  under  those  acts 
would  have  been  absolutely  void,  shall  be  deemed  and  taken  to  have 
been  made  for  an  illegal  eo7mderation;{z)  and  the  said  several  acts 
shall  have  the  same  effect  which  they  would  respectively  have  had,  if, 
instead  of  enacting  that  such  note,  bill  or  mortgage,  should  be  abso- 
lutely void,  they  had  provided  respectively  that  every  such  note,  biU, 
or  mortgage,  should  be  deemed  to  have  been  made  for  an  illegal  eonmdr 
eration,  with  a  proviso  that  this  statute  shall  not  affect  any  note,  biU, 
or  mortgage,  which  would  have  been  good,  if  this  act  had  not  passed : 
and  by  sect,  2,  in  case  any  person  shall,  after  the  passing  of  this  act, 
make,  draw,  give,  or  execute  any  note,  bill,  or  mortgage  for  any  con- 
sideration on  account  of  which  the  same  is  by  any  of  the  recited  acts  / 
declared  to  be  void,  and  such  person  shall  actually  pay  to  any 
indorsee,  ^holder,  or  assignee  of  such  note,  bill,  or  mortgage,  [  *348  ] 
the  amount  of  the  money  thereby  secured,  or  any  part  thereof, 
such  money  so  paid  shall  be  deemed  to  have  been  paid  on  account  of 
the  person,  to  whom  such  note,  bill,  or  mortgage,  was  originally  given 
upon  such  illegal  consideration,  and  shall  be  deemed  to  be  a  debt  due 
from  such  last-named  person  to  the  person  who  shall  have  so  paid  such 
money,  and  shall  be  recoverable  by  action  in  any  of  his  Majesty's  courts 
of  record.     This  statute  does  not  mention  judgments.(a) 

By  Stat.  3  &  4  Will.  lY.  c.  98,  s.  7,  it  is  enacted,  that  no  bills  or 
notes  made  payable  at  or  within  three  months  after  date,  or  not  having 
more  than  three  months  to  run,  shall  by  reason  of  any  interest  taken 
thereon,  or  secured  thereby,  or  any  agreement  to  pay  or  receive,  or 
allow  interest  in  discountmg  or  negotiating  the  same,  be  void;  nor 
shall  the  liability  of  any  party  to  any(6)  bill  of  exchange  or  promissory 
note  be  affected,  by  reason  of  any  statute  in  force  for  the  prevention  of 
usury :  and  persons  drawing,  accepting,  indorsing,  or  assigning  such 
bills  or  notes,  or  lending  or  advancing  money,  or  taking  more  than  the 
present  rate  of  legal  interest  in  Great  Britain  and  Ireland  respectively, 
for  the  loan  of  money  thereon,  are  exempted  from  the  penalties.  War- 
rants(e)  of  attorney  to  secure  payment  of  such  bills  are  within  the  pro- 
tection of  the  statute.    A  note  payable  on  demand(i)  is  a  note  payable 

(z)  See  Edmunds  t.  Orw>€9^  2  M.  A;  W.  642;  AppUgarth  v.  CoUey,  10  M.  &  W.  731 ; 
Bingham  y.  Stanley,  2  Q.  B,  117 ;  1  G.  &  D.  237 ;  and  Carter  ▼.  James,  Exch.  T.  T.  1844, 
-where  Alderson,  B.  said  he  was  the  onlj  sarvivor  of  the  judges  who  decided  Edmunds  v. 
Groves,  and  that  it  could  not  he  supported. 

(a)  See  Lane  y.  Chapman,  3  P.  &  D.  668  ;  11  A.  &  E.  966,  affirmed  on  error,  U  A.  &E. 
980;  1  G.  &D.  523. 

(b)  Sic.   See  VaUanee  y.  Siddel,  2  Ney.  &  P.  81 ;  6  A.  &  E.  932. 

(c)  Connop  y.  Meaks,  2  A.  &  E.  326  ;  4  Ney.  &  M.  302. 

(d)  VaUanee  v.  Siddel,  2  Ney.  &  P.  78 ;  6  A.  &  E.  932. 
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within  three  months  within  this  act.  Where  there  was  an  nsuriaaB 
agreement  for  a  loan  on  the  following  terms,  viz.  the  borrower  was  to 
give  a  promissory  note  payable  one  month  after  date,  to  be  renewed  as 
often  as  it  should  fall  due,  and  for  each  renewal  one  shilling  in  the 
ponnd  was  to  be  paid  by  way  of  discount,  it  was  holden,(«)  that  the 
promissory  notes  so  eiven  were  protected  by  the  stat.  3  &  4  WilL  IV. 
c.  98.  But  the  act  does  not  eztend(/)  to  a  bill  or  note  given  in  addi- 
tion to  a  security  of  another  nature  not  protected  by  the  statute,  upon 
which  the  debt  was  really  contracted. 

By  Stat.  1  Vict.  c.  80,  bills  and  notes  not  having  more  than  twelve 
months  to  run  were  exempted  from  the  operation  of  the  usury  acts 
until  the  1st  of  January,  1840;  and  now  by  stat.  2  &  3  Vict.  c.  37, 8. 
1,  r29th  July,  1889,]  from  and  after  the  passing  of  this  act,  no  bill  of 
exchange  or  promissory  note  made  payable  at  or  within  twelve  months 
after  date  thereof,  or  not  having  more  than  twelve  months  to  nm,  nor 
any  contract  for  the  loan  or  forbearance  of  money,  above  102.,  shaQ  bj 
reason  of  any  interest  taken  thereon  or  secured  thereby,  or  any 
agreement  to  pay  or  receive  or  allow  interest  in  diiBcountins, 
[  *344  ]  '^'or  negotiating,  or  transferring  any  such  bill  or  note,  be  void^ 
nor  shall  the  liability  of  any  party,  to  any  such  bill  or  note, 
nor  the  liability  of  any  person  borrowing  any  sum  of  money  as  afore- 
said, be  affected,  by  reason  of  any  statute  for  the  prevention  of  usnij, 
nor  shall  any  person  or  body  corporate  drawins,  accepting,  indorsing, 
or  signing  any  such  bill  or  note,  or  lending  or  aovancing  or  forbearing 
any  money  as  aforesaid,  or  taking  more  than  the  present  rate  of  legal 
interest,  in  Great  Britain  and  Ireland  respectively,  for  the  loan  or  for- 
bearance of  money  as  aforesaid,  be  subject  to  any  penalties  under  anv 
statute  relating  to  usury,  or  any  other  penalty  or  forfeiture :  Provided, 
that  nothing  herein  contained  shall  extend  to  the  loan  or  forbearance 
of  any  money  upon  security  of  any  lands,  tenements,  or  hereditaments, 
or  any  estate  or  interest  therein.  This  act  was  to  continue  in  force  till 
the  Ist  of  January,  1842,  and  has  been  continued  till  the  Ist  of  Janu- 
ary, 1846,  by  stat.  6  &  7  Vict.  c.  46. 

Before  the  statute  of  58  Geo.  III.  c.  98,  it  had  been  holden  that  the 
stat.  12  Ann.  c.  16,  applied  to  those  cases  only  where  the  bill  was 
originally  given  for  an  usurious  consideration  ;(^)  for  if  the  bill  was 
fair  and  legal  in  its  inception,  an  indorsement  by  the  payee  for  an 
usurious  consideration  would  not  avoid  it  in  the  hands  of  a  subsequent 
bond  fide  holder ;  but  if  a  bill  had  been  drawn  upon  an  agreement  be- 
tween one  of  the  original  parties  to  it,  and  a  person  not  a  party  to  it,(i) 
that  the  latter  should  get  it  discounted  by  another  person  likewise  not 
a  party  to  the  bill,  upon  usurious  terms  and-  it  was  so  discounted  ac- 
cordingly, the  bill  was  void  for  the  usury,  in  the  hands  of  an  innocent 
indorsee ;  and  in  such  case  the  bill  was  void,  although  the  drawer,  to 
whose  order  it  was  payable,  was  not  privy  to  the  usurious  agreement.(t) 


i: 


[e)  Holt  v.  Miersy  6  M.  &  W.  168, 

[/)  Berringion  t.  (7oWm,  5  Bingh.  N.  C.  332.  See  King  v.  Braddon^  10  A,  *E.675; 
2  P.  ft  D.  546. 

(g)  Parr  v.  Eliaton  and  othert^  1  East's  R.  92.  See  Also  Daniel  v.  CartOf^,  S.  P.  per 
Kenyon,  G.  J.,  Middlesex  Sittings,  1  Esp.  N.  P.  C.  274. 

(A)  Young  t.  Wright j  1  Campb.  141.  (t)  Aeklandy.  Pearce,  2  Gampb.  599. 
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So  where  a  bill  of  exchange  affected  by  usury  was  in  the  hands  of  an 
innocent  holder,  who,  on  being  informea  of  the  usury,  took  a  fresh  bill 
in  lieu  of  it,  drawn  by  one  of  the  parties  to  the  original  usury,  and  ac- 
cepted by  a  third  person  for  the  accommodation  of  the  other  party ;  it 
was  holden,(A)  that  he  could  not  maintain  an  action  against  the  accep- 
tor of  this  substituted  bill.  If  an  usurious  security  be  given  for  a  legal 
pre-existing  debt,  although  the  security  is  void,  the  debt  is  not  ex-- 
tinguished.i[2)  Where  a  party  is  compelled  to  take  the  goods  vot  dis^ 
counting  a  bill  of  exchange,  a  presumption  arises  that  the  transaction 
is  usurious ;  and  to  rebut  this  presumption,  evidence  most  be  given  of 
the  value  of  the  goods  by  the  person  who  has  supplied  the  good8(m)  and 
sues  on  the  bill.  But  where,  in  discounting  a  bill,  a  proposal  is  made 
that  goods  shall  be  taken,  although  such  proposal  originate 
with  the  *plaintiff,  yet  if  the  other  party  readily  accedes  to  [  *345  ] 
it,  conceiving  that  he  shall  make  a  profit  by  the  transaction, 
the  presumption  is,  that  the  goods  are  charged  beneath  their  value,  and 
it  lies  upon  the  defendant  to  prove  the  contrary,  if  he  would  impeach 
the  plaintiff's  title  to  the  bill  on  the  ground  of  usury.(tt)(l) 

In  cases  where  the  illegality  of  the  consideration  was  such  as  did  not 


ii 


\h)  Chapman  v.  Blacky  2  B.  &  A.  588. 

7)  Phillipt  V.  Cockayne^  3  Gampb.  119,  per  Bayley^  J.j  Sutton  t.  Toomer^  7  B.  &  G. 
419,  S.  P. 

(m)  Davit  r.  Hardacre^  2  Gampb.  375. 
(»)  Coombe  v.  MUea<^  2  Gampb.  553. 

(1)  A  contract  usurious  in  its  inception,  cannot  afterwards  be  rendered  valid  ;  there- 
fore, a  note  given  for  a  usurious  consideration,  wiU  be  void  in  the  hands  of  a  honG>  fide 
indorsee  without  notice  of  the  usury.  Wilkie  v.  Roosevelt^  3  Johns.  Gas.  206.  So  a  note 
indorsed  for  the  accommodation  of  the  maker,  and  passed  bj  him  as  security  for  an 
usurious  loan,  is  an  usurious  contract  in  its  inception,  as  the  lender  is  in  fact  to  be  con- 
sidered the  first  holder  of  the  note.  Jonet  v.  Hake,  1  Johns.  Gas.  60 ;  Wilkie  v.  Roosevelt^ 
3  Id.  66,  206.  But  a  note  given  as  collateral  security  for  a  judgment  recovered,  will  not 
be  affected  by  usury  in  the  transaction  upon  which  that  judgment  was  obtained. 
Stewart  v.  Eden,  2  Gaines'  Rep.  150.  And  a  security  originally  valid  cannot  be  invali- 
dated by  a  subsequent  usurious  transaction  between  the  original  parties  and  privies. 
Btuh  V.  Livingstone^  2  Gaines'  Gas.  66.  So  a  new  security  given  to  a  bond  fide  holder  of 
an  usurious  note  is  good.  Stewart  v.  Eaton,  2  Gaines'  Rep.  150.  Jackson  v.  Henry, 
10  Johns.  Rep.  185.  Chadboum  y.  Watte,  10  Mass.  Rep.  121.  And  where  a  bill  or  note 
is  valid,  as  between  the  drawer  or  maker  and  the  payee,  it  is  valid  in  the  hands  of  an 
indorser  who  had  discounted  it  at  a  higher  rate  than  the  legal  rate  of  interest,  and  he 
nay  recover  the  full  amount  of  the  biU  or  note  against  the  maker  or  acceptor.  But  he 
can  only  recover  from  his  iadorser  the  sum  which  he  actually  advanced.  Munn  v.  Tke 
Commiseion  Company,  15  Johns.  Rep.  44  ;  Knight  v.  Putnam,  3  Pick.  84.  But  a  bill  or 
note  drawn  for  the  purpose  of  being  discounted  at  a  usurious  rate  of  interest,  and  indorsed 
for  the  accommodation  of  the  maker  or  drawer,  is  void  in  its  original  formation. 
JRennet  v.  Smith,  lb.  355 ;  Powell  v.  Waters,  8  Gowen,  669.  A  note  ante  dated  so  as 
to  give  more  than  the  legal  interest,  is  usurious.  Williams  v.  Williams,  3  Green,  153. 
The  transfer  and  indorsement  by  payee  of  a  valid  available-  note  at  a  discount,  is  not 
usury,  and  he  is  liable  for  the  advance  and  interest.  Cram  v.  Hendricks,  1  Wend.  569. 
And  the  indorsee  may  recover  the  whole  amount  against  the  maker,  although  he  bought 
it  for  less,  and  verbally  promised  the  seller  that  he  would  demand  only  what  he  gave  for 
it.  lb.,  and  Babron  v.  Webber,  9  Pick.  163.  A  note  reserving  interest  negotiated  by  a 
broker  or  agent,  who  obtains  money  on  it  for  the  maker  from  a  third  person,  is  not 
usurious  in  the  hands  of  the  holder,  although  the  agent  be  the  payee  and  receive  twelve 
and  a  half  per  cent,  for  the  negotiation,  no  part  of  such  sum  being  paid  or  agreed  to 
be  paid  to  the  lender.  Barrett  v.  Snbwden,  5  Wend.  181 ;  Oaul  v.  Willis,  4  Am.  Law 
Beg.  561.  As  to  computation  of  interest  according  to  Rowlett's  tables,  vide  Savings 
Monk  V.  Bates,  8  Gonn.  505. 
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fall  within  the  statutes  against  gaming,  &c.,  the  holder  was  not  affected 
with  the  transaction  between  the  original  parties,  unless  he  either  had 
notice,  or  took  the  bill,  after  it  became  due^  from  a  person  who  had 
notice  of  the  illegal  consideration  for  which  the  bill  was  given.  See 
Peacock  v.  HhodeSj  Doug.  632  ;  Steers  v.  Lashley^  6  T.  R.  61 ;  Brmcn 
v.  Turner,  7  T.  R.  630 ;  Day  v.  StuaH,  6  Bingh.  109. 

Gambling  transactions  in  foreign  funds(o)  are  not  within  the  Stock 
Jobbing  Act,  stat.  7  Geo.  II.  c.  8,(jt?)  nor  are  foreign  8ecurities.(9)  A 
plea,  to  an  action  by  drawer  against  acceptor,  that  the  bill  was  given 
for  goods  sold  by  the  plaintiff,  a  foreigner,  to  the  defendant,  for  less 
than  the  real  value,  to  be  smuggled  into  this  kingdom,  was  holdeB(rj 
bad,  on  special  demurrer,  a  foreigner  not  being  bound  to  respect  the 
revenue  laws  of  this  country.  N.  The  foreigner  had  not  taken  any 
personal  part  in  the  transaction. 

A  bill  may  be  negotiated  after  it  is  due,  unless  there  be  an  i^ree- 
ment  for  the  purpose  of  restraining  it.(«)(l)  But  a  party  taking  a  bill  of 
exchange  or  note  after  it  is  due,  takes  it  subject  to  all  its  equities  ;(fX2) 
''  nothing  dehors  the  bill,  as  payment,  &c.,  ought  to  affect  an  indorsee 
for  value. ''(^)  In  Brown  v.  Davies,  3  T.  R.  82,  it  was 'said  by  BuBtr^ 
J.,  that  generally,  when  a  note  is  due,  the  party  receiving  it  takes  it  cm 
the  credit  of  the  person  who  gives  it  to  him.  To  this  position  Kenyo^ 
C.  J.  agreed,  with  the  addition  of  this  circumstance,  that  if  it  app^ired 
on  the  face  of  the  note  to  have  been  dishonoured,  or  if  knowledge  could 
be  brought  home  to  the  indorsee  that  it  had  been  so.  See  Mr.  J.  Lau- 
rences approbation  of  the  foregoing  rule  in  Boehm  v.  Stirling,  1  T.  R. 
431.  In  Taylor  v.  Mather,  3  T.  R.  483,  n.,  Buller,  J.,  said,  that  it 
had  never  been  determined  that  a  bill  or  note  was  not  negotiable  after  it 
became  due,  but  if  there  were  circumstances  of  fraud  in  the  transaction, 
and  it  came  into  the  hands  of  plaintiff  by  indorsement,  after  it  became 
due,  he  had  always  left  it  to  the  jury,  upon  the  slightest  circumstance, 
to  presume  that  the  indorsee  was  acquainted  with  the  fraud.     See  also 

(0)  }VelU  V.  Porter,  2  Bingh.  N.  C.  722. 

{/))  Made  perpetual  by  stat.  10  Geo.  II.  c.  8. 
[q)  Oakley  Y.  Righy,  2  Bingh.  N.  G.  732. 
(r)  Pellecat  v.  Atiffell,  2  Cr.  M.  k  R.  311. 

is)  CharUt  V.  Martden^  1  Taunt.  224,  recognized  in  Lazana  v.  Cotcie,  3  Q.  B.  45S: 
2  G.  ft  D.  487. 
(0  Per  Cre99weU,  J.,  in  Sturtevant  v.  Ford,  4  M.  A  Gr.  101 ;  4  Scott's  N.  R.668. 
(u)  Per  Tindal,  C.  J.,  S,  C. 

(1)  The  indorsement  of  a  note  is  presumed  to  have  been  brfore  it  was  due,  and  it  Iks 
on  defendant  to  show  the  contrary.  Pinkerton  t.  Bailey,  8  Wend.  600.  A  note  post- 
dated and  negotiated  before  the  day  of  its  date  is  recoverable  by  indorsee,  as  it  fornisfafs 
no  ground  of  suspicion.  Bretctter  v.  M^Cardell,  8  Wend.  478.  The  maker  of  a  note  if 
bound  to  pay  to  the  legal  holder  at  maturity,  and  cannot  prevent  the  negotiation  of  the 
note  before  it  is  due  by  any  notice  that  he  has  a  set-off,  even  if  such  notice  is  broogiit 
home  to  the  indorsee,  if  he  receive  it  bon&fide,  although  as  a  security  for  a  debL  Sv^ 
Bank  v.  Bates,  8  Conn.  505.  But  held  in  Massachusetts,  that  in  an  action  against  makn'of 
a  note  indorsed  before  it  fell  due  by  payee  to  plaintiff,  defendant  may  show  that  psjee'^ 
name  was  given  merely  as  surety,  and  that  this  was  known  to  plaintiff  at  the  time,  asd 
so  be  let  into  all  equities  as  if  they  were  immediate  parties.    Grev}  v.  Burdett,  9Pick.2«55. 

(2)  A  note  payable  on  demand  with  interest  under  the  legal  rate,  payable  semi- 
annually, indorsed  to  the  plaintiff  after  six  months  as  collateral  security,  was  held  to  b€ 
within  this  rule.     Thompson  v.  Hale,  6  Pick.  259  j  Kevins  v.  Tovn^end^  6  Conn.  Bep.  5. 
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Tlnson  v,  Francis^  1  Campb.  19,  where  the  holder  of  a  note 
had  given  a  full  consideration  for  a  note  after  it  became  *due,  [  *846  ] 
but  was  not  permitted  to  recover  in  an  action  against  the 
maker,  the  maker  having  proved  that  the  note  was  originally  made  with- 
out consideration.  Lora  EUmboraugh^  0.  J.,  observing,  "  That  after 
a  note  or  bill  is  due,  it  comes  disgraced  to  the  indorsee,  and  it  is  his 
duty  to  make  inquiries  concerning  it.  If  he  takes  it,  though  he  gives 
a  full  consideration  for  it,  he  takes  it  on  the  credit  of  the  indorser,  and 
subject  to  all  the  equities  with  which  it  may  be  encumbered."  And  in 
Cripps  V.  DaviSj  12  M.  &  W.  165,  Parke^  B.  says,  The  reason  why  a 
party  who  takes  an  overdue  bill  or  note  takes  it  with  all  its  equities,  is 
because  on  the  face  of  it,  it  carries  suspicion ;  that  does  not  applyto 
the  case  of  a  bill  or  note  payable  on  demand,  a  promissory  note  payable 
on  demand,  is  intended  to  be  a  continuing  8ecurity.(a?)  The  indorsee 
'  of  an  overdue  bill  or  note  is  liable  to  such  equities  only  as  attach 
on  the  bill  or  note  itself,  and  not  to  claims  arising  out  of  collateral 
matters  existing  between  the  earlier  parties  to  it.(y)(l)  Therefore 
to  an  action,  by  the  indorsee  of  an  overdue  note  against  the  payee, 
a  distinct  debt  due  to  the  payee  from  a  former  indorsee  cannot  be 
set  oS.{z)  But  if  the  plaintiff  has  received  the  bill  from  a  person 
who  could  have  maintained  an  action  on  the  bill,  then  the  circum- 
stance of  the  indorsement,  after  the  bill  became  due,  is  hot  suffi- 
cient to  let  in  the  defence  of  an  illegal  consideration.  Chalmers  v. 
LanioTij  1  Campb.  283.  Lord  JEUenboroughy  0.  J.,  whose  opinion  was 
afterwards  confirmed  by  Court  of  B.  R.  Whoever  takes  a  bill  after  its 
dishonour,  takes  it  with  all  the  infirmities  belonging  to  it.  Crossley  v. 
JTam,  13  East,  498.  A  bill  paid  at  maturity  cannot  be  reissued,  and 
no  action  can  afterwards  be  maintained  upon  it  by  a  subsequent  in- 
dorsee ;  but  if  it  be  paid  and  indorsed  before  it  becomes  due,  it  will  be 
a  valid  indorsement,  in  the  hands  of  a  bond  fide  indorsee.  (2)  Per  Lord 
Ellenborough^  C.  J.,  Burhridge  v.  Manners,  3  Campb.  194.  By  ar- 
rangement between  the  drawer  and  acceptor  of  a  bill  of  exchange,  the 
acceptor  received  back  the  bill  uncancelled;  and  before  it  became  due 
indorsed  it  for  value,  the  drawer  was  held  liable  to  indorsee.  It  was 
also  decided  that  a  plea  in  such  an  action,  that  the  bill  was  paid  by  the 
acceptor  before  it  became  due,  and  afterwards  reissued  by  him  without 
any  new  stamp,  can  be  supported  only  by  proof  of  actual  payment  in 
cash,  and  not  be  evidence  of  any  arrangement  between  the  drawer  and 
acceptor,  whereby  the*bill  was  treated  as  being  satisfied.(a)    If  a  bill 

(z)  Per  Farkey  B.,  in  Brookt  r.  MUeheUy  9  M.  &  W.  18. 

(y)  Burrouffh  t.  MosSj  10  B.  &  G.  563. 

(z)  Whitehead  V.  Walker,  10  M.  ft  W.  696,  recognizing  Burrough  v.  Mom,  ubi  sup, 

(a)  Morley  t.  Culvencell,  7  M.  &  W.  174. 

(1)  The  indorsee  of  a  note  over  dae,  takes  it  subject  to  all  equities  existing  previoiuly 
to  transfer,  and  not  arising  oat  of  subsequent  or  collateral  matter.  Robinson  y.  Lyman,  10 
Conn.  30.  It  must  be  equities  arising  oat  of  the  note  transaction  itself.  He  is  not 
liable  to  set-off  of  debts  due  bj  payee  to  maker,  haying  no  connection  with  the  note. 
lb.,  and  Siedman  y.  Siillman,  lb.  55. 

(2)  After  a  holder  has  judgment  against  maker,  and  the  indorsee  pays  the  note,  and 
then  indorses  it  to  a  third  person,  such  indorsee  cannot  sue  the  maker  on  the  note.  Prest 
T.  Van  ArsdaUn,  6  Halst.  194 ;  Clark  y.  Sehwing,  1  Dana,  336. 


816  NJJjS  Of  EXCHANGE. 

of  exchange,  payable  to  the  order  of  a  third  person  who  haa  indorsed 
it,  be  dishonoured  when  due  and  taken  up  by  the  drawer,  it  ceases  to 
be  negotiable.  Beck  t.  Robley^  1  H.  Bl.  89,  n.,  cited  by  Patte%(m^  J., 
as  in  point  in  Bartram  ▼.  Caddy ,  9  A.  &  E.  281.  But  it  is  otherwise,  if 
the  bill  be  payable  to  the  drawer's  own  order.  Callow  v.  Lauh 
[  *347  ]  renee,  8  M.  &  S.  96 ;  Subbard  v.  Jackson,  4  Bingh.  *390.(1) 

(I)  In  the  United  States,  the  doctrine  that  a  want  or  failure  of  consideration  niaj  be 
set  ap  as  a  defence,  not  only  between  the  original  parties,  bat  also  against  a  holder 
claiming  by  indorsement  after  the  bill  or  note  has  become  dae,  or  taking  it  with  a  know- 
ledge of  fraud,  or  other  equitable  circumstances  entitling  the  drawer  to  avail  himself  of 
the  defence,  is  recognized  in  a  great  number  of  cases.  Thatcher  v.  Dentmort^  5  Mass. 
Rep.  299 ;  BayUy  r.  Taber,  6  Id.  151 ;  SUme  y.  Wodley,  3  Johns.  Rep.  124 ;  Peanon  t. 
Pearson^  7  Id.  26  ;  Ten  Eyck  y.  Vanderpool,  8  Id.  120 ;  VennUton  y.  Bacon,  10  Id.  198; 
Woodhull  V.  Holmes,  lb.  231 ;  Friibee  y.  JBTo/fwyfe,  1 1  Id.  50;  Warner  y.  Lynch,  5  Id.  239; 
Tappan  y.  Van  Wagenen,  3  Id.  46B;  Bacon  y.  Arnold,  3  Gaines'  Rep.  279;  HaxtHM  t. 
J/untmffton,  1  Gowen,  387 ;  Willianu  v.  MaUhiwt,  3  Id.  252.  The  maker  of  a  note,  under 
such  circumstances,  may  make  any  defence  which  would  haye  been  good  against  the 
original  payee,  such  as  fraud  in  the  concoction,  kc.  Tucker  y.  Smith,  4  Greenl.  415. 
See  also  Payne  y.  Cutler,  13  Wend.  606 ;  Hart  y.  Palmer,  12  Id.  623  ;  Rosa  y.  Brotheritm, 
10  Id.  86 ;  HdU  y.  Hale,  8  Gonn.  336. 

But  it  is  no  defence  that  a  bill  was  drawn  for  the  accommodation  of  the  dnwer,  and 
without  consideration,  in  an  action  by  a  bon&  fide  holder,  for  a  yalaable  consideratioo, 
against  the  acceptor,  eyen  if  the  holder  took  the  bill  after  it  was  due.  Brown  y.  Mott,  7 
Johns.  Rep.  361. 

Where  a  note  is  indorsed  for  the  maker's  accommodation,  for  a  discount  at  baak, 
the  ayails  to  be  applied  to  certain  demands  for  which  a  third  person  is  surety  for  the 
niaker,  and  the  note  is  delivered  to  the  surety,  who,  with  a  knowledge  of  the  &cts, 
offered  it  for  discount,  and  on  its  refusal,  had  it  protested  when  due,  the  indorser  is  not 
liable  on  the  note  to  the  surety.  Kauon  y.  Smith,  8  Wend.  437  ;  WardeU  y.  HotctU,  9 
Id.  170.  Where  a  note  is  made  by  defendant,  and  deliyered  to  plaintiff  to  get  the  payee's 
indorsement,  and  therewith  paying  a  debt  due  from  payee  to  a  third  person,  on  condi- 
tion that  plaintiff  should  procure  a  certain  chattel  flrom  payee,  and  hold  it  for  defendants 
use,  and  plaintiff  paid  the  debt  with  his  own  funds,  and  got  the  chattel  from  payee, 
but  afterwards  restored  it  to  him.  No  suit  lies  on  the  note.  Bouielle  y.  Whcaton^  13 
Pick.  499.  Where  a  note  is  made  payable  to  a  bank  by  a  debtor,  to  raise  money  by  its 
discount  at  the  bank  to  pay  a  particular  creditor,  and  is  jointly  executed  by ''A.  B. 
surety,"  and  is  refused  to  be  discounted,  an  action  lies  In  the  name  of  the  bank,  for  the 
use  of  the  creditor,  against  the  makers.  Utica  Bank  y.  Garson,  10  Wend.  314.  Bat  see 
Bank  y.  Ro99,  1  Blackf.  316.  An  accommodation  acceptor  is  not  liable  to  an  accom- 
modation indorser,  with  notice  of  the  facts,  where  the  drawer  has  made  an  assignment 
of  his  property,  amongst  other  things,  to  indemnify  the  indorser  when  the  assignee  has 
funds.  Bradford  y.  Httbbard,  8  Pick.  166.  Where  there  is  no  limitation  or  restriction 
iu  an  accommodation  indorsement  as  to  the  manner  in  which  the  note  is  to  be  used,  ihe 
maker  may  apply  it  to  the  payment  or  security  of  an  antecedent  debt,  or  to  sustain  his 
credit  in  any  way.  Grandin  y.  Leroy,  2  Paige,  609.  Where  defendant  and  B.  exchange 
notes,  and  B.  raises  money  on  the  note  which  he  received,  and  after  it  was  due  defendant 
Bigns  a  note  as  surety  for  B.  to  take  up  the  first  note,  and  it  is  done  by  B.,  who,  instead 
of  returning  the  note  to  defendant,  negotiates  it  to  plaintiff:  Held,  that  be  had  a  rigiit 
to  do  so,  and  plaintiff  might  recover.  Eaton  y.  Carey,  10  Pick.  211.  So  a  surety  of  a  note 
made  for  the  purpose  of  discoant  at  a  bank,  for  the  accommodation  of  the  principal 
and  transferred  as  collateral  security  to  a  judgment  creditor  of  the  principal,  is  liable 
on  it.     Bank  of  Rutland  y.  Buck,  6  Wend.  66. 

The  consideration  of  a  promissory  note  taken  before  due,  cannot  be  inquired  into  in 
a  suit  between  the  bon&  fide  holder  and  maker,  unless  the  note  is  void  in  its  cieatioQ. 
Baker  y.  Arnold,  3  Gaines'  Rep.  279  j  Vallett  y.  Parker,  6  Wend.  615  ;  Woods  y.  Haj/na, 
1  Scam.  103. 

The  indorsee  who  takes  the  note  after  it  is  due,  takes  it  subject  to  all  the  equities  be- 
tween the  original  parties,  arising  firom  the  note,  including  want  or  failure  of  consider- 
ation. Sylvester  y.  Crape.  16  Pick.  92  ;  Thompson  y.  Hale,  6  Id.  259;  Ayer  y.  NvteJau, 
4  Mass.  370;  Wilson  y.  Holmes,  6  Id.  643;  Rice  y.  Goddard,  14  Pick.  293;  Bar*^  r, 
Oferman,  7  Watts,  130. 

In  a  suit  in  the  name  of  a  payee  of  a  note  not  negotiable,  for  the  use  of  an  innocent 
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But  the  drawer  of  an  accommodation  bill  is  in  the  same  situation  as 
the  acceptor  of  a  bill  for  value ;  he  is  the  person  ultimately  liable ; 
and  his  payment  discharges  the  bill  altogether.(() 

A  bankrupt,  in  the  interval  between  the  second  and  third  meeting 
under  his  commi8sion,(c)  gave  a  promissory  note  as  a  security  for  a  pre- 
existing debt  to  a  creditor,  who  was  acting  as  one  of  the  commission- 
ers at  the  time,  and  afterwards  signed  the  bankrupt's  certificate.  The 
debt  for  which  the  security  was  given  was  not  proved  under  the  com- 
mission: Held,  that  such  security  was  invalid,  and  that  no  action 
could  be  maintained  upon  it.  So  where  a  bill  was  accepted  upon  an 
agreement  between  the  petitioning  creditor,  who  had  sued  out  a  fiat, 
and  the  acceptor  the  bankrupt,  that  the  fiat  should  be  abandoned ;  it 
was  holden((i)  illegal  and  void  as  between  the  parties,  and  not  merely 
against  creditors,  and  that  an  action  could  not  be  maintained  upon  it. 
But  whore  no  other  creditors  interfere,  and  it  may  therefore  be  taken 
that  none  have  any  interest  in  keeping  alive  the  fiat,  or  suing  out  a 
new  one,  there  seems  no  reason  why  as  between  the  parties  them- 
selves, the  original  debt  should  not  continue  with  the  remedy  for  its  re- 
covery.(e) 


IV-   Of  Presentment  for  Aeceptanee.  p.  847 ;   Acceptance,  p,  348 ; 

Qualified  Acceptance,  p.  349 ;  Liability  of  the  Acceptor,  p.  351 ; 

NovrAcceptance  and  Ifotice  thereof,  p.  852 ;  Notice  to  Drawer. 

p.  353 ;  Notice  to  Indor%er.  p.  855 ;  Protest,  p.  359 ;  Liability 

of  the  Ihrawer  on  Non-Acceptance,  p.  361. 

Presentment  for  Acceptance.{l) — ^When  a  bill  is  drawn  payable 
within  a  certain  time  after  sieht,  it  is  necessary,  in  order  to  fix  the 
time  when  the  bill  is  to  be  paid,  to  present  it  to  the  drawee  for  accept- 
ance.— ^In  other  cases,  it  is  not  essentially  necessary  for  the  holder  to 
present  the  bill  before  it  is  due :(/)  but  it  is  advisable  to  procure  an  ac- 

(6)  LazaruB  y.  Cowte,  3  Q.  B.  459 ;  2  G.  ft  D.  487. 

\e)  Haywood^  one^  j'c,  v.  Chambers^  5  B.  ft  A.  753.  See  also  Rote  v.  Muin^  1  Biugh. 
N.  C.  357. 

{d)  Davit  Y.  Holding,  1  M.  ft  W.  159;  1  Tyrw.  ft  Gr.  371. 

it)  Per  Lord  Denman^  G.  J.,  in  Davia  y.  Holding,  11  A.  ft  E.  719 ;  3  P.  ft  D.  413. 

(/)  Chitty,  67. 

indorsee,  against  the  maker,  the  defendant  may  set  np  want  of  consideration.  Long  v. 
Jjong,  1  Morris,  43. 

When  a  promissory  note  has  been  assigned,  bnt  not  indorsed,  proof  by  the  maker  that 
there  was  no  consideration,  or  that  the  note  was  fraudulently  obtained  by  the  payee,  is 
admissible.     Colder  y.  BUUngton,  15  Maine,  398. 

A  note  absolutely  YoM,as  for  an  illegal  consideration,  is  void  in  the  hands  of  an  inno- 
cent indorsee  for  a  yaluable  consideration  without  notice.  Lticat  v.  WaJ,l,  12  Smedes  ft 
Marsh.  157.  A  negotiable  note  given  for  a  gambling  debt,  is  void,  even  in  the  hands  of 
a  bond  fide  holder,  for  value.     Ungtr  v.  Boat,  13  Penn.  Rep.  301. 

The  maker  of  a  negotiable  note  appearing  on  the  face  of  it  to  have  been  given  in  con- 
sideration of  the  transfer  of  a  patent  right,  which  afterwards  proved  to  be  of  no  value, 
cannot  set  up  this  want  of  consideration  as  a  defence  to  an  action  by  a  bond  fide  indorsee. 
Ooddard  v.  Lyman,  14  Pick.  208. 

(1)  See  Byles  on  Bills,  139,  3d  Am.  ed.,  and  notes. 
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ceptance,  if  possible ;  for  by  that  means  another  debtor  is  added  to  the 
drawer,  who  becomes  a  new  secoritj,  and,  consequently,  makes  the  bill 
more  negotiable.  There  is  not  any  fixed  time  when  a  bill  drawn  pay- 
able within  a  certain  time  after  signt,  shall  be  presented  to  the  drawee. 
But  due  diligence  must  be  used,  and  care  taken  that  the  bill  be  pre- 
sented within  a  reasonable  time.  ^^The  only  rule  which  can  be  applied 
to  all  cases  of  bills  of  exchange  is,  that  due  diligence  must  be  used. 
Due  diligence  is  the  only  thing  to  be  considered,  whether  the  bill  be 
foreign  or  inland,  or  whether  the  bill  be  payable  at  or  so  many 
[*348]  days  after  sight,  or  in  any  other  *manner."  Per  BuUer^  J., 
2  U.  Bl.  569.  It  seems  that,  whether  due  diligence  has  been 
used,  is  a  question  of  law,  but  dependent  upon  facts,  viz.  the  situation 
of  the  parties,  their  places  of  abode,  and  the  facility  of  communication 
between  them.  See  Darbishire  y.  Parker^  6  East,  3.(1)  The  holder 
went  to  the  place  at  which  the  bill  was  addressed.  Finding  the  house 
shut  up,  he  inquired  for  the  drawee  in  the  neighbourhood ;  this  was 
holden  to  be  a  sufficient  presentment  in  Htne  y.  Allely^{g)  recogoiied 
in  Buxton  y.  J(me»y{K)  where  Tiiidal^  C.  J.,  said,  it  was  jiot  necessaiy 
to  present  the  bill  to  the  drawee  personally.  If  he  chose  to  remove 
from  the  house,  pointed  out  by  the  bill  as  his  place  of  residence,  he  was 
bound  to  leaye  sufficient  funds  on  the  premises. 

Acceptance. — ^When  the  drawee  accepts  a  bill  in  the  most  usual  form 
and  manner,  he  writes  on  the  bill  the  word  ^^ accepted,"  and  subscribes 
his  name ;  or  he  writes  the  word  ^^  accepted"  only,  or  he  subscribes  his 
name  only.  (2)  Formerly  an  acceptance,  or  promise  to  accept  an  exist- 
ing(f)  bill,  by  collateral  writing,(Jfc)  or  even  by  parol,  (Z)(3)  (except  for 
the  purpose  of  charging  the  drawer  of  an  inland  bill  with  damages  and 
costs,  see  3  &  4  Ann.  c.  9,  s.  5,)  was  equally  binding  with  an  accept- 
ance on  the  face  of  the  bill :  provided  the  expressions  used  clearly  and 
unequivocally  (97i)(4)  meant  an  acceptance  of  the  bill.  (5)    But  now  by  stat 

{g)  4  B.  &  Ad.  624  ;  1  NeT.  k  Man.  433. 

(h)  1  Man.  k  Gr.  83. 

(i)  Johnson  Y.  Collin fft J  1  East,  98. 

(k)  Powell  T.  Monnier^  1  Atk.  611.  It  was  said  hy  Lord  Ellenhorou^hy  C.  J.,  in  Wywt 
v.  Raiketj  6  East,  620,  that  the  authority  of  this  case  had  not  been  (as  fiir  as  the  cout 
had  been  able  to  find)  ever  shaken*     Clarke  r.  Cocky  4  East,  57. 

(I)  Lumley  v.  Palmer^  2  Str.  1000 ;  C.  T.  H.  74. 

(m)  See  Reea  y.  Warwick,  2  B.  ft  A.  113 ;  Powell  T.  Jonea,  1  Esp.  K.  P.  G.  17. 

(\\  See  Aymer  v.  Beers,  7  Cow.  705. 

?2)  A  bill  drawn  by  one  upon  himself  is  to  be  regarded  as  accepted.  Cunnm0ham  t. 
WardwelU  3  Fairf.  466. 

(3)  WiUiaiM  y.  Winant,  2  Green,  339  ;  Leonard  y.  Maaon^  1  Wend.  522  ;  WardY.AUt^ 
2  Mete.  53  ;  Walker  y.  Lyde,  1  Richardson,  249. 

A  letter  written  within  a  reasonable  time,  before  or  after  the  date  of  a  bill,  intelligibly 
describing  it,  and  promising  to  accept  it,  is,  if  shown  to  one  who  takes  it  on  the  credit  of 
the  letter,  a  virtual  acceptance,  binding  on  the  promissor.  Payaon  y.  CooUdge,  2  GftlUs. 
283 ;  S.  (7.,  2  Wheat.  66 ;  Goodrich  v.  Gordon,  15  Johns.  6;  Sckitnmelpenniek  v.  Bay^  i 
Peters,  265  ;  FareUy  v.  Sumrall,  2  Id.  181 ;  WiUon  y.  ClemenU,  3  Mass.  1 ;  Stortrj.^Logmt 
9  Id.  55  ;  IPKim  v.  Smith,  1  Hall's  Law  Journal,  486;  Parker  y.  Guele,  2  Wend.  545;  5 
Id.  414;  Boi/ce  v.  Edwards,  4  Peters,  111 ;  WtUiams  v.  Winant,  2  Green,  339;  Butsdlr, 
Wiggin,  2  Story,  213  ;  Bayard  v.  Lathy,  2  M'Lean,  462 ;  Kennedy  y.  Geddct,  8  Port.  263; 
UUter  Bank  v.  3f  Parian,  5  Hill,  433. 

(4)  A  promise  to  accept  amounts  to  acceptance  when  the  bill  is  taken  on  faith  of  such 

(5)  See  note  (5),  next  page  but  one. 


BILLS  OF  BXCHANGE.  343 

1  &  2  Geo.  IV.  c.  78,  s.  2,  no  acceptance  of  any  inland  bill  after  the 
1st  of  August,  1821,  shall  be  sufficient  to  charge  any  person,  unless 


promise.  Williams  v.  Wtnans^  2  Green,  339  ;  Ogden  y.  GiUayham^  1  Bald.  G.  G.  R.  145 ; 
Boyce  v.  Edwards^  4  Peters,  121.  A  mere  verbal  promise  to  accept  a  bill  of  exchange 
not  jet  drawn,  is  not  such  an  acceptance  as  will  in  law  bind  the  acceptor,  even  if  made 
to  the  person  in  whose  £ftTor  the  bill  is  drawn.  Kennedy  v.  Oeddes^  8  Port.  263.  By  the 
English  law,  a  promise  to  accept  a  non-existing  bill  of  exchange,  even  though  it  be  taken 
by  the  holder  upon  the  faith  of  that  promise,  does  not  amount  to  an  acceptance  of  the 
bill,  when  drawn  in  favor  of  the  holder ;  but  it  has  been  held  otherwise  by  the  Supreme 
Court  of  the  United  States.  Yet,  if  the  biU  be  payable  after  sight  and  not  after  date, 
such  a  promise  has  never  been  held,  in  either  country,  to  be  an  acceptance  of  a  non-ex- 
isting bill.  Coolidge  v.  Payeon^  2  Wheat.  66;  Wildes  v.  Savage^  1  Story,  22 ;  Russell  v. 
Wiggin,  2  Story,  213.  In  the  former  of  these  cases,  Judge  Story  said :  *^It  is  perhaps  to 
be  lamented  that  the  doctrine  of  such  virtual  acceptance  ever  was  established ;  and  if 
the  question  had  been  entirely  new,  I  am  weU  satisfied  that  it  would  not  have  been 
recognized  as  fit  to  be  promulgated,  it  being  at  once  unsound  in  policy  and  full  of  incon- 
venience. But  the  Supreme  Gourt  yielded,  as  did  the  judge  who  decided  that  case  in 
the  Circuit  Gourt,  to  what  seemed  at  that  time  the  true  result  of  the  English  authorities 
upon  an  important  practical  commercial  question.  I  am  not  sorry  to  find  that  profes- 
sional opinion  has  now  settled  down  in  England  against  the  doctrine ;  although  there  is 
no  pretence  to  say,  that  up  to  this  very  hour  there  has  been  any  formal  decision  in  West- 
minster Hall  against  it.  But  it  does  not  appear  to  me,  that  the  doctrine  ever  was  appli- 
cable, or  could  be  applied  to  any  bills  of  exchange  except  such  as  were  payable  on 
demand,  or  at  a  fixed  time  after  date.  Where  bills  are  drawn,  payable  at  so  many  days 
after  sight,  it  is  impracticable  to  apply  the  doctrine  ;  for  there  remains  a  future  act  to  be 
done,  the  presentment  and  sight  of  the  bill,  before  the  period  for  which  it  is  to  run,  and 
at  which  it  is  to  become  payable,  can  commence,  whether  it  be  accepted  or  be  dis- 
honored. How  can  the  time  be  calculated  upon  such  a  bill  before  it  is  presented  ?  If  a 
letter  is  written,  promising  to  accept  a  non-existing  bill  to  be  thereafter  drawn,  at  six 
months  sight,  when  is  the  acceptance  to  be  deemed  made  ?  At  the  date  of  the  bill  ? 
Certainly  not ;  for  that  would  be  at  war  with  the  obvious  intent  of  the  parties,  which 
plainly  is,  that  the  acceptance  shaU  be  on  a  future  sight  of  the  bill.  If  it  is  said  that  the 
acceptance  is  to  be  treated  as  made  when  the  bill  is  actually  plresented  for  acceptance, 
and  it  is  dishonored  by  the  drawee,  it  is  as  plain  that  we  set  up  a  prior  intent  or  promise 
against  the  fact.  Upon  what  ground  can  a  court  say,  when  a  party  promises  to  do  an 
act  in  future,  such,  for  example,  as  to  accept  a  bill  when  it  shaU  be  drawn  and  presented 
to  him  at  a  future  time,  that  his  promise  overcomes  his  act  at  that  time?  That  his 
refusal  to  perform  his  promise  amounts  to  a  performance  of  it  ?  It  is  quite  another 
question ,  whether  the  holder  who  has  taken  such  a  bill  upon  the  faith  of  such  a  promise, 
may  not  have  some  other  remedy,  either  at  law  or  in  equity,  for  the  breach  of  it,  against 
the  promisBor.  My  judgment  is,  that  the  doctrine  of  a  virtual  acceptance  of  a  non-ex- 
isting bill  by  a  prior  promise  to  accept  it  when  drawn,  has  no  application  to  a  bill  drawn 
payable  at  some  fixed  period  after  sight;  for  it  then  amounts  to  no  more  than  a  promise 
to  do  a  future  act.  I  have  looked  into  the  authorities,  and  do  not  find  in  any  one  of 
them  that  the  ^ill  drawn,  and  to  which  the  doctrine  was  applied,  was  a  bill  drawn, 
payable  at  or  after  sight.^' 

A  parol  promise  to  accept  a  draft,  founded  on  no  new  consideration,  is  not  binding, 
either  as  an  acceptance  or  a  binding  promise  to  accept.  Stroheeker  v.  Cohen^  1  Speers, 
349 ;  Byles  on  Bills,  146,  236, 3d  Am  ed.  note. 

An  acceptance  after  the  time  of  payment  is  good.  Williams  v.  Winans^  2  Green,  339. 
When  plaintiff  indorsed  a  bill  drawn  on  defendant,  in  consequence  of  a  letter  from  him 
to  the  drawer,  in  which  he  says,  "  I  have  no  objection  to  accept  for  you  at  three  or  four 
months  for  $2,500,  on  the  terms  you  propose,"  and  plaintiff  was  compelled  to  pay.  He 
may  recover  of  defendant,  on  his  acceptance  contained  in  the  letter,  without  showing 
what  those  terms  were,  or  that  they  were  complied  with.  Greele  v.  Parker^  6  Wend. 
414.  No  consideration  need  be  shown  for  an  acceptance  or  agreement  to  accept,  and  a 
valid  agreement  to  accept  may  be  declared  on  as  an  acceptance.  Ontario  Bank  v.  Worth' 
ingUm,  12  Id.  693 ;  Grant  v.  Ellicott,  1  Id.  227. 

It  has  been  determined  in  the  Supreme  Gourt  of  the  United  States,  that  a  letter  written 
within  a  reasonable  time  before  or  after  the  date  of  a  bill  of  exchange,  describing  it  in 
intelligible  terms,  and  promising  to  accept  it,  if  shown  to  a  person,  who  afterwards  takes 
tbo  blU  on  the  credit  of  the  letter,  is  a  virtual  acceptance,  binding  upon  the  promlssor. 
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snch  acceptance  be  in  writing  on  BQch  bill,  or  if  there  be  more  tban  one 
part  of  such  bill,  on  one  of  the  said  parts.  An  unsigned  acceptanoe,(fi) 
written  on  the  face  of  a  bill  of  exchange,  is  not  made  invalid  by  this 
statute ;  but  it  is  a  question  for  the  jury  whether  it  was  intended  to 
operate  as  an  acceptance  in  its  present  form,  or  to  be  subsequently 
completed  by  signature.  This  statute  extends  to  every  part  of  the 
United  Kingdom,  and  applies  to  the  case  of  a  bill  drawn  in  one  part 
of  Scotland  or  Ireland,  upon  another ;  but  a  bill  drawn  in  Ireland  upon 
a  person  in  England,  is  not  an  inland  bill  within  the  foregoing  section, 
and  consequently  may  be  accepted((7)  without  writing  on  such  bill. 
The  union  between  England  and  Ireland  had  not  the  effect  of  convert- 
ing Irish  bills  drawn  upon  England  from  foreign  into  inland.  The 
legislature,  which  has  rendered  invalid  parol  acceptances  on  inland  billa, 
has  not  thought  proper  to  alter  the  law  merchant  with  regard  to  bills 

drawn  out  of  Great  Britain.  Hence,  with  regard  to  such  bilk, 
[  *349  ]  e.  ff.j  a  bill  drawn  on  Gibraltar,  the  parol  ^acceptance  of  it, 

if  satisfactorily  proved,  is  binding^?)  on  the  acceptor.  Bat  a 
promise  to  accept  a  bill  not  yet  drawn,  does  not  amount  to  an  accept- 
ance of  it ;  although  the  bill  be  discounted  for  the  drawer  on  the  faith 
of  such  promise.(^  Although,  regularly,  a  bill  ought  to  be  accepted 
before  the  day  on  which  the  money  is  to  be  paid,  yet  an  acceptance 
after  that  day  will  bind  the  drawee ;  and  where  upon  an  acceptance  so 
given,  it  was  stated  in  the  declaration,  that  the  drawee  promised  to  pay 
the  money  according  to  the  tenor  and  effect  of  the  bill,  the  court  re- 
fused to  arrest  the  judgment  on  account  of  these  words,  observing,  that 
the  effect  of  the  bill  was  the  payment  of  the  monev  and  not  the  day  of 
payment,  and  at  most  they  were  but  surplusage. (r) 

Qualified  Acceptance. — A  qualified  acceptance  is,  when  the  drawee 
undertakes  to  pav  the  bill  in  any  other  manner  than  according  to  the 
tenor  and  effect  tnereof.     This  species  of  acceptance,  if  qualified  with 


(n)  Dufaur  y.  Oxenden^  1  M.  &  Rob.  90,  Pattewn^  J. 

(o)  Mahoney  v.  Ashling  2  B.  &  Ad.  478. 

(p)  Canepa  v.  Lariotj  2  Knapp,  276.  See  BiUing  v.  Devmix,  3  II.  &  Or.  565 ;  4  SeottJ 
N.  R.  175. 

(g)  Bank  of  Ireland  y.  Archer,  11  M.  &  W.  383. 

(r)  Jackson  r.  PiggoH^  Garth.  459;  Lord  Raym.  364;  Salk.  127.  See  also  Mutfbrdr. 
Walcot,  Lord  Rajm.  574 ;  Salk.  129 ;  recognized  by  Lord  EUtnboroughj  Wynne  t.  Raikmy 
5  East,  521. 


Coolidge  y.  Payion,  2  Wheat.  Rep.  66 ;  8.  C.  2  GaUis.  Rep.  See  also  Van  lUim^h  r. 
Kane  J  1  Id.  630 ;  M^Evera  v.  Mason,  10  Johns.  Rep.  207 ;  May  hew  ▼.  Prince,  11  Mass.  Rep. 
54 ;  Banorgee  v.  Hovey,  5  Id.  11 ;  Wilson  v.  Clements,  3  Id.  1 ;  2  Wheat.  Rep.  75,  note  a; 
Goodrich  v.  Gordon,  15  Johns.  Rep.  6;  S.  P.,  Parker  v.  Greenleaf,  2  Wend.  545;  Sdam- 
melpennick  v.  Bayard,  1  Peters's  Rep.  283.  A  drawee  who  has  agreed  generally  to  accept 
bills  from  a  foreign  correspondent  continues  bound  until  notice  not  to  draw  is  giren  aod 
received,  although  he  has  no  funds  of  the  drawer  in  his  hands.  De  Tastet  t.  Cramsillsl, 
2  Wash.  C.  C.  R.  132.     See  Toumsl^  v.  Sumrall,  2  Peters's  Rep,  181. 

(6)  S.  P.  Wilson  Y.  Clement,  3  Mass.  Rep.  1 ;  M^Evers  v.  Mason,  10  Johns.  Rep.  207. 
In  New  York,  by  statute,  every  acceptance  must  be  in  writing.  Before  the  statnte  a 
parol  acceptance  of  a  bill  already  drawn  was  good.  But  a  parol  agreement  to  accept  .a 
bill  to  be  dratcn  could  not  be  enforced  by  an  indorsee  who  has  not  taken  it  on  the  feitk 
of  such  promise,  and  between  whom  and  the  drawee  no  communication  had  passed. 
Ontario  Bank  v.  Worthington,  12  Wend.  592.    See  Byles  on  Bills,  145,  3d  Am.  ed. 
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8  condition,  is  called  a  conditional  acceptance.  The  holder  of  a  bill 
may  consider  a  qualified  acceptance  as  a  nullityy  and  protest  the  bill 
for  non-acceptance,  after  which  he  is  precluded  from  insisting  upon  it 
as  an  acceptance ;(«)  but  if  the  holder  acquiesces  in  it,  then  such  an  ac- 
ceptance becomes  absolute  only  on  the  performance  of  the  condition, 
which  must  be  averred  in  the  declaration.  If  the  acceptor  of  a  bill 
cancels  his  acceptance, (^)  and  the  holder  causes  it  to  be  noted  for  non- 
acceptance,  he  thereby  precludes  himself  from  contending,  that  an 
acceptance  of  a  bill  once  made  cannot  be  retracted  in  point  of  law. 
Whether  an  acceptance  once  made  could  be  cancelled  by  the  acceptor, 
while  the  bill  remained  in  his  hands,  was  considered  as  doubtful.  Lord 
Kenyan^  0.  J.,  is  said  to  have  determined  at  nisi  jprivSy  that  it  could 
not.  See  6  East,  200,  and  15  East,  20.  But  it  has  since  been  solemnly 
determined  that  it  can.  Cox  y.  Troj/j  6  B.  &  A.  474.  If  an  agree- 
ment to  accept  is  conditional,  and  a  third  person  takes  the  bill,  know- 
ing the  conditions  annexed  to  the  agreement,  he  takes  it  subject  to 
such  conditions.  Per  Lord  Manffield^  C.  J.,  deliyering  the  opinion  of 
the  court,  in  Mason  y.  Hv^nty  Doug.  299.  If  a  bill  be  accepted,  pay- 
able at  A.'s,  who  is  the  acceptor's  banker,(t£)  the  party  taking  such 
special  acceptance,  fwhich  he  is  not  bound  to  do,)  thereby  impliedly 
agrees  to  present  it  tor  payment  within  the  usual  banking  hours,  at  the 
place  where  it  is  made  payable:  and  if  he  present  it  after  such  hours, 
without  effect,  it  is  no  evidence  of  the  dishonour  of  the  bill  so  as  to 
charge  the  drawer.  But  eight  o'clock  in  the  evening  will  not 
be  considered  as  an  unseasonable  hour  for  ^demanding  pay-  [  *ibQ  ] 
ment  at  the  house  of  a  private  merchant  who  has  accepted  a 
bill;frr)  so  although  the  house  be  shut  up,(y)  and  on  ringing  and 
knocKing  no  answer  was  given.  See  postj  stat.  1  &  2  Geo.  IV.  c.  78, 
8. 1.(1) 

The  following  cases  will  illustrate  the  nature  of  qualified  accept- 
ances : — 

Defendant  accepted  a  bill  of  exchange,  to  pay  it  when  goods  conr 
signed  to  himy{z)  and  for  which  the  bill  was  drawn,  were  sold.  Plaintiff 
counted  upon  the  custom  of  merchants.  After  verdict  for  plaintiff,  it 
was  moved  in  arrest  of  judgment,  that  this  acceptance,  depending  on 
the  contingency  of  the  sale  of  goods,  was  not  within  the  custom  of 
merchants,  or  negotiable.  But  the  court  (after  consideration)  held  it 
good ;  for  though  the  plaintiff  might  have  refused  to  take  such  an  ac- 
ceptance, yet  he  might  submit  to  take  it.     And  it  would  affect  trade  if 


! 


#)  Si»ro{U  ▼.  Matihewtj  1  T.  R.  182. 

/)  Bentinck  v.  Dorrien^  6  East,  199. 
(tt)  Parker  v.  Gordon,  7  East,  385. 
{x)  Barclay  Y,  Bailey,  2  Campb.  528 ;  Morgan  v.  Davidson,  1  Stark.  N.  P.  C.  114. 
(y)  WUkins  v.  Jadis,  2  B.  A  Ad.  188.  (2)  Srnith  v.  Abbot,  Str.  1152. 

(1)  Where  a  foreign  bill  is  drawn  on  persons  residinfir  in  A.,  payable  inB.,  without  any 
particular  place  in  the  latter  city  being  desig:nated  where  payment  is  to  be  made,  the 
holder  may  demand  acceptance  and  payment  of  the  drawee,  at  A.,  and  a  protest  for  non- 
acceptance  or  nonpayment  will  be  good  if  made  there  :  or  the  holder  may,  at  his  election, 
if  payment  is  not  made  at  B.  at  the  maturity  of  the  bill,  protest  the  bill  there  for  nonpay- 
ment.   Mason  v.  Franklin,  3  Johns.  Rep.  202  ,*  Bort  t.  Franklin,  lb.  207. 
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factors  were  not  allowed  to  use  this  caution,  when  bilk  are  drawn  be- 
fore they  have  an  opportunity  to  dispose  of  the  goods.  So  where  de- 
fendant accepted  a  bill  of  exchange  upon  aeeaunt  of  the  ship  Thetu^ 
when  in  cash  for  the  said  vesseFs  €argo^{a)  and  the  plaintiff  aTenred, 
that  at  the  day  when  the  bill  became  payable,  the  defendant  was  in 
cash  for  the  said  ship's  cargo ;  it  was  objected,  in  arrest  of  judgment, 
that  the  defendant  was  not  liable  by  this  conditional  acceptance ;  but 
the  court  overruled  the  objection.  So  an  answer  that  the  bill  would 
not  be  accepted  till  a  navy  bill  was  paid,(ft)  was  holden  a  conditioiul 
acceptance  to  pay  when  the  navy  bill  should  be  discharged.  So  when 
the  answer  was,  *Mt  will  not  be  accepted  until  the  ship  with  the  wheat 
arrives  from  Scotland :  this  was  holden(c)  to  import  a  promise  to  accept 
the  bill  on  the  arrival  of  the  cargo ;  and  that  the  cargo  having  arriTed 
the  defendant  was  liable  as  acceptor. 

Whether  an  acceptance  be  conditional  or  absolute,  is  a  question  of 
law.({2)  Defendant  accepted  a  bill  of  exchange  to  pay  part  of  the  snm 
of  money  mentioned  in  the  bill;(6)  this  was  holden  to  be  valid,  although 
it  was  contended,  that  such  partial  acceptance  was  not  within  the  cus- 
tom of  merchants.  If  the  payee  of  a  bill  annexes  a  condition  to  his 
indorsement  before  the  bill  has  been  accepted,  the  drawee,  who  after- 
wards accepts  it,  is  bound  by  that  condition :  and  if  the  condition  is 
not  performed,  the  property  in  the  bill  reverts  to  the  payee,  and  he 
may  recover  the  contents  against  the  acceptor.(/)(l) 

There  is  also  a  kind  of  acceptance,  called  acceptance  supra  protuty 

where  a  bill  being  refused  acceptance  by  the  drawer,  is  ao- 

[  *351  ]   cepted  by  *some  third  person,  for  the  honor  of  a  party  to  it 

For  the  form  of  declaration  on  such  acceptance,  see  Mitchell 

V.  Baring,  10  B.  &  0.  11,  post,  872. 

Liahility  of  the  Acceptor, — The  acceptor,  by  reason  of  his  accept- 
ance, which  is  primd  facie  evidence  of  his  having  in  his  hands  effects 
of  the  drawer 'to  answer  the  amount  of  the  bill,  is  considered  as  the 
principal  debtor,  and  primarily  liable  to  all  the  parties  to  the  bill ;  and 
an  express  agreement  only  will  discharge  him.(2)  The  acceptor  nnder- 
takes  to  pay  the  sum  specified  in  the  bill,  and  interest  according  to  the 
legal  rate  of  interest  where  the  bill  becomes  due ;  but  his  engagement 
does  not  extend  any  further ;  consequently  the  acceptor  of  a  foreign 
bill  is  not  liable  for  re-exchange.(^^  It  never  was  doubted,  that  anj 
party  to  the  bill  (except  the  drawer)  might  maintain  an  action  against 


(a)  Julian  y.  Shobroohe^  2  Wils.  9. 
\h)  Pieraon  ▼.  Dunlop^  Cowp.  671. 
(ej  Miln  v.  Pretty  4  Campb.  393. 
[e]  Wegerdoffe  r.  KeenSy  Str.  214. 

/)  Robertson  v.  KenHngUmy  4  Taunt.  30. 

g)  Wooltey  ▼.  Crawford^  2  Campb.  445. 


{d)  Sproat  t.  MatthetPSj  1  T.  R.  181 


(1)  An  order  on  defendant  who  wa^  employed  by  the  heirs  of  a  deceased  penen  to 
collect  his  debts,  by  one  of  the  heirs  who  was  insolvent,  to  pay  to  plaintiff  whatever 
balance  was  due  the  drawer,  out  of  the  estate,  and  *' accepted  to  pay  the  balance  wbe& 
received,"  does  not  authorize  defendant  to  retain  any  part  of  the  amount  for  bis  ova 
claim  other  than  for  collection.     Toft  v.  Aylwyn^  14  Pick.  336. 

(2;  See  Byles  on  Bills,  153,  note  1,  3d  Am.  ed. 
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the  acceptor,  if  the  bill  was  not  duly  honoured.  And  in  Parmtnter  v. 
StfmonSy  D.  P.  22  February,  1748,(^)  it  was  solemnly  determined,  that 
the  drawer  of  a  bill  of  exchange  (accepted  generally  by  the  drawee, 
having  effects  of  the  drawer  in  his  hands,  and  protested  by  the  payee 
for  non-payment,  and  afterwards  paid  by  the  drawer)  might  maintain, 
in  his  own  name,  and  without  an  assignment  from  the  payee,  a  special 
action  on  the  case  against  the  acceptor,  and  recover  the  money  so  paid. 
If  the  holder  of  a  bill  of  exchange  brings  separate  actions  against  an 
acceptor,(e)  drawer,  and  indorser,  at  the  same  time,  the  court  will  stay 
the  proceedings  in  any  stage  of  the  action  against  the  drawer,  or  any 
of  the  indorsers,  upon  payment  of  the  amount  of  the  bill  and  costs  of 
that  particular  action ;  and  will  now  (by  R.  G.  Trin.  T.,  1  Vict.)  stay 
proceedings  in  the  action  against  the  acceptor,  on  the  same  terms; 
though  formerly  he  must  have  paid  the  costs  in  all  the  actions,  because 
he  was  the  original  defaulter  and  the  occasion  of  all  those  costs.  The 
holder  of  a  bill  of  exchange,(A;)  having  been  informed  that  the  acceptor 
had  not  received  any  consideration  for  it,  and  that  he  had  accepted  the 
bill  merely  to  accommodate  the  drawer,  for  several  years  after  it  became 
due,  received  interest  upon  the  bill  from  the  drawer,  and  neglected  to 
call  upon  the  acceptor  for  payment.  At  length  he  brought  an  action 
against  the  acceptor ;  and  it  was  holden,  that  it  would  well  lie ;  and 
BnlleTj  J.,  said,  that  nothing  but  an  express  agreement  would  discharge 
an  acceptor ;  and  the  plaintiff's  conduct  in  this  case  only  meant,  that 
he  would  try  to  recover  the  amount  of  the  bill  from  the  drawer,  who 
was  the  true  debtor,  if  he  could.  But  the  holder  of  the  bill  may  dis- 
charge the  acceptor  by  parol.(Q(l) 

*The  drawee  (who  was  also  the  payee)  of  a  foreign  bill  of  [  *852  ] 
exchange  drawn  in  three  parts,  accepted  and  indorsed  one 
part  to  a  creditor,  to  remain  in  his  hands  until  some  other  security  was 
given  for  it ;  and  afterwards  accepted  and  indorsed  another  part,  for 
▼alue,  to  a  third  person.  The  acceptor  substituted  another  security 
for  the  part  first  accepted,  whereupon  it  was  given  up  to  him :  it  was 
holden,(7n)  that  the  holder  of  the  part  secondly  accepted  was  entitled 

(h)  Parmtnter  v.  Symoru^  2  Bro.  P.  C.  43,  aflSrming  judgment  of  the  Court  of  King's 
Bench,  which  is  reported  in  1  Wils.  186. 

(t)  Smith  y.  Woodcock  J  Same  v.  Dudley  ^  4  T.  R.  691.  Confirmed  by  Anonym.  H.  40 
Geo.  III.  B.  R. 

(k)  Dingwall  v.  Dunster,  Doug.  247 ;  Parker  T.  Leigh^  2  Stark.  N.  P.  C.  228,  S.  P., 
Lord  EUenborough^  C.  J.  See  also  Adams  y.  Qregg^  2  Stark,  K.  P.  C.  531 ;  and  Far* 
quhar  v.  Southey,  1  M.  &  Malk.  14. 


U)  Whatley  v.  Tricky,  1  Campb.  35. 


[m)  Holdtworth  v.  Hunter,  10  B.  k  C.  449. 


(1)  It  seems  that  if  the  drawer  accept  a  forged  bill  in  the  hands  of  a  bonAfide  holder, 
be  is  bonnd  by  it;  he  being  presumed  to  know  the  handwriting  of  the  drawers,  and  by 
his  acceptance  to  take  this  knowledge  upon  himself.  At  all  events,  if  he  pay  the  bill, 
he  cannot  recoTer  the  money  back.  Levy  y.  Bank  United  Statetf  4  Dall.  234;  1  Binn.  72. 
When  H.  was  indebted  to  a  bank,  and  R.  agreed' to  let  him  have  the  money  to  pay  the 
bank,  and  a  third  person  being  indebted  to  R.,  sent  a  note  to  the  bank  to  see  if  it  could 
be  discounted,  which  was  done,  and  the  proceeds  applied  to  the  debt  of  H. :  Held,  his 
debt  was  satisfied,  although  the  note  was  a  forgery.  Grafton  Bank  y.  Huntj  4  New  H.  R. 
488.    See  Bank  of  Penn,  y.  Haldeman,  1  Penn.  161. 
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to  recover  on  the  bill  against  the  acceptor.  An  acceptance  in  blank(n) 
is  sufficient  to  charge  the  acceptor,  where  the  bill  is  afterwards  drawn 
in  pursuance  of  his  authority.  The  stat.  1  &  2  Geo.  IV.  c.  78,  s.  2, 
does  not  affect  such  an  acceptance ;  per  Lord  Lt/ndhurgty  C.  B.  As 
to  the  mode  of  pleading  a  qualified  acceptance,  see  Lyon  y.  WaUsj  9 
Bingh.  660, 

Norirdcceptance^  and  Notice  thereof. — If  a  bill  is  presented,  and  an 
acceptance  refused,  or  qualified  acceptance  only  offered,  or  any  other 
default  made,  due  diligence  must  be  used  in  giving  notice  thereof  to  tbe 
drawer,  if  the  holder  means  to  resort  to  him  for  payment ;  and  this 
rule  ought  to  be  observed,  although  the  bill  presented  for  acceptance 
be  a  bill  payable  at  a  certain  time  after  date ;  for  although  it  be  not 
necessary  to  present  a  bill  of  this  description  for  acceptance  at  all,  jet 
if  it  be  presented  and  dishonoured,  notice  becomes  requisite  in  the  same 
manner  as  upon  non-payment :  and  it  is  not  sufficient  to  give  notice  of 
the  non-acceptance  at  the  same  time  with  the  notice  of  non-payment.(()) 
But  the  omission  of  the  notice  of  non-acceptance  will  not  vitiate  the 
remedy  against  the  drawer  at  the  suit  of  a  subsequent  bond  fide  in- 
dorsee for  a  valuable  consideration  without  notice,  who  was  not  in  pos- 
session of  the  bill  at  the  time  of  the  dishonour.(j9)  The  notice  of  the 
dishonour,  which  may  be  by  letter,(j)  mtist  be  given  within  a  reasonable 
time.(r)  What  is  reasonable  time  appears  to  be  a  question  of  law 
dependent  on  facts,  m.,  the  situation  of  the  parties,  the  place  of  their 
abode,  and  the  facility  of  communication  between  them.(l)  Where  the 
parties  reside  in  London,  each  party  has  a  day  to  give  notice.(«)(2)  In 
muilman  v.  D'Eguino^  2  H.  Bl.  565,  which  was  the  case  of  a  foreign 
bill  drawn  payable  in  the  East  Indies,  a  certain  time  after  sight;  the 
court  determined,  that  it  was  not  necessary  to  send  notice  of  the  dift- 


[; 


'n\  Leslie  r,  Hastinge^  1  M.  A  Rob.  119. 

o)  Roeeow  y.  Hardy^  %  Campb.  468 ;  bat  see  I  Marsh.  B.  613,  and  Dwm  v.  OKe^t^ 
6  M.  &  S.  282. 

{p\  Dunn  V.  O'Keefe^  ubi  sup, 

(q)  Adm.  per  EUenborough^  0.  J.,  Esp.  N.  P.  G.  157. 

(r\  Darbithire  t.  Parker,  6  East,  3.  , 

(«)  Smith  v.  MuUettj  2  Campb.  208.    See  also  Jameton  T.  Stctntonj  2  Campb.  373. 


of  W 


Where  there  is  no  dispute  as^to  the  fieicts,  the  safficiency  of  the  notice  is  a  qaestion 
law  for  the  court.  Jiemer  ▼.  Dovmer,  21  Wend.  10 ;  23  Id.  620  ;  25  Id.  277 ;  Tkomfmm 
v.  The  State,  3  Uill,  S.  C.  77 ;  Fleming  v.  FulUm,  6  Howard,  Miss.  473  ;  John9ton  y.  JtGfim, 
4  Deyereux,  277  ;  Sinclair  y.  Lynch,  1  Speers,  244 ;  Piatt  y.  Drake,  1  Dougl.  296 ;  Dole  r. 
Gold,  5  Barb.  S.  C.  490. 

(2)  Each  party  has  a  fUIl  day  to  giye  notice,  but  the  oyer-diligence  of  one  shall  not 
be  made  to  supply  the  under-diligence  of  another.  Brotcn  y.  Fergwton,  4  Leigh,  37 ; 
Simpson  v.  Tiemy,  6  Humph.  419 ;  American  Life  Ins,  and  Trust  Co.  y.  Emerson,  4  S.  &  U* 
177;  Safford  y.  Wycoff,  1  Hill,  11;  Whitman  y.  Farmers  Bank,  8  Port.  258;  Etting  t. 
Schuylkill  Bank,  2  Barr,  355 ;  Smith  y.  Roach,  7  B.  Monr.  17 ;  Carmena  y.  Bank  ofLomsims^ 
1  Louis.  Annual  Rep.  369;  Crocker  y.  Oetchell,  10  Shepl.392.  An  agent  of  the  bolderis 
allowed  one  day  to  g^ve  notice  to  his  principal  of  a  default,  and  the  principal  is  entitled  to 
one  day  after  he  receives  notice  by  mail  to  the  drawer  or  indorser.  Ellis  v.  The  Com- 
mercial Bank,  7  How.  Miss.  294 ;  Crawford  y.  Branch  Bank,  7  Ala.  205 ;  Ohio  Life  /«. 
and  Trust  Co,  y.  WCague,  18  Ohio,  54 ;  Hill  y.  Planters  Bank,  3  Humph.  670 ;  M'XeUl  v. 
Wyatt,  lb.  125 ;  Foster  y.  McDonald,  3  Ala.  34 ;  Carmena  y.  Bank  ofXouisiafui,  1  Louis. 
Annual  Rep.  369  ;  Colt  y.  Noble,  5  Mass.  167  ;  Church  y.  Barlow,  9  Pick.  547 ;  John*-^  v. 
Harth,  1  Bailey,  482  j  C/niled  States  Bank  y.  Goddard,  5  Mason,  366;  Fish  y.  Jackma»t 
1  App.  467. 
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honour  by  any  accidental  foreign  ship,  which  sailed  thence,  not  direct 
for  England ;  but  that  it  was  sufficient  to  have  sent  notice  by  the  first 
regular  English  ship  which  sailed  for  England,  considering  the  latter 
in  the  nature  of  a  regular  post  between  the  two  countries. 
But  where  a  bill  was  drawn  in  duplicate  *on  the  12th  of  [  *858  ] 
August,  at  Garbonear,  in  Newfoundland,  payable  ninety 
days  after  sight,  on  S.  &  Co.,  in  England,  for  the  freight  of  a  voyage 
from  Liverpool  to  Oarbonear ;  and  the  bill  was  not  presented  for  ac- 
ceptance until  the  16th  of  November;  and  it  was  proved  that  Oarbonear 
was  twenty  miles  from  St.  John's,  with  a  daily  communication  between 
those  places,  and  from  St.  John's  there  was  a  post-office  packet  three 
times  a  week  to  England,  the  average  voyage  being  about  twelve  days ; 
it  was  holden,(^)  that  the  jury  had  properly  found  that  the  bill  was  not 
presented  for  acceptance  within  a  reasonable  time,  no  circumstances 
being  proved  in  explanation  of  the  delay. 

On  the  10th  of  September,  1820,  a  bill  drawn  by  defendant  on  G. 
at  Rio  Janeiro,  payable  at  sixty  days  after  sight,  was  sold  in  the  Lon- 
don money  market  by  the  defendant's  order,  and  purchased  by  the 
plaintiff,  who  kept  it  in  his  own  possession  until  the  1st  of  February, 
1831,  when  it  was  again  sold  by  the  plaintiff,  in  the  market,  and  put 
into  circulation ;  the  rate  of  exchange  fell  immediately  after  the  pur- 
chase by  the  plaintiff,  and  continued  lower  down  to  the  time  when  the 
plaintiff  sold  the  bill.  The  drawee  having  failed  before  presentment, 
plaintiff,  after  paying  his  indorsee  the  amount,  sued  the  defendant,  the 
drawer;  it  was  holden,(w)  that  the  jury  were  properly  directed  to 
consider  whether,  due  regard  being  had  to  the  interests  of  both  drawer 
and  holder,  there  had  been  unreasonable  delay  on  the  part  of  the 
plaintiff  in  forwarding  the  bill  for  acceptance,  or  putting  it  into  circula- 
tion, and  the  jury  having  found  for  the  plaintiff,  the  court  refused  to 
disturb  the  verdict. 

The  holder  of  a  bill  of  exchange,  on  non-acceptance,  and  protest,  and 
notice  thereon,  has  an  immediate  right  of  action  against  the  draw^er ; 
and  the  statute  of  limitations,  therefore,  runs  against  him  from  that 
time,  and  not  from  the  non-payment  of  the  bill  when  due.(2;) 

Notice  to  Drawer. — The  rule  which  requires  notice  to  be  given  within 
a  reasonable  time  by  the  holder  of  a  bill  of  exchange  to  the  drawer^  of 
the  drawee's  refusal  to  accept,  is  calculated  for  the  benefit  of  the  drawer, 
in  order  that  he  may,  upon  receiving  such  notice,  withdraw  his  effects 
out  of  the  hands  of  the  drawee.(l)     On  this  rule,  however,  an  excep- 


(t)  Straker  v.  Orahanij  4  M-  &  W.  721. 
(u)  Mellith  T.  Rawdon^  9  Bingh.  416;  2  Al 
{x)  Whitehead  v.  Walker ,  9  M.  &  W.  506. 


(1)  And  this  is  matter  of  law  for  the  court  to  determine.  See  PhiUipps  v.  }f  Curdy ^ 
1  Har.  &  Johns.  187;  United  States  v.  Barker^  Paine,  156;  12  VTheat.  559;  StarUo  y. 
Blossom,  14  Mass.  116;  Mallory  v.  Kirwin,  2  Dall.  192;  Warder  v.  Carson^ s  executor, 
lb.  233;  SteinmetzT,  Curry,  1  Id.  235;  Bank  of  North  America  r.  M^Knight,  1  Yeates, 
147 ;  Dennisfon  v.  Imbrie,  3  Wash.  C.  0.  396;  London  v.  Howard,  2  Hayw.  332 ;  Scar- 
bwough  V.  Harris,  1  Bay,  177;  Bryden  v.  Bryden,  11  Johns.  187;  Ribble  v.  Jefferson, 
5  Halst.  139 ;  Stott  v.  Alexander,  1  Wash.  331 ;  Dodge  y.  Bank  of  Kentucky,  2  A.  K.  Marsh. 
616  ;  Mohawk  Bank  y.  Broderick,  10  Wend.  304;  13  Id.  133 ;  Sager  y.  Boswdl,  4  J.  J. 
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tion  has  been  engrafted,(y)  viz,y  that  it  is  not  necessary  to  give  soch 
notice  to  the  drawer,  where  the  drawer  has  not  any  effects  in  the  hands 
of  the  drawee,  at  the  time  when  the  bill  is  drawn  ;  because  in  this  case 
the  drawer  cannot  sustain  any  injury  from  the  want  of  such  notice;  bat 
if  the  drawer  has  effects  in  the  hands  of  drawee,  at  the  tmt 
[*8543  the  bill  is  dratvn^{z)  ^though  it  does  not  appear  to  what 
amount,  and  though  such  effects  are  withdrawn  before  the  bill 
can  be  presented,  the  circumstance  of  there  not  being  effects  in  the 
hands  of  the  drawee,  at  the  time  when  the  biU  is  presented  for  accept- 
ance, and  refused,  will  not,  supersede  the  necessity  of  notice ;  for  it 
would  be  very  dangerous  and  inconvenient,  merely  on  account  of  the 
shifting  of  a  balance,  to  hold  notice  not  to  be  necessary;  it  would  be 
introducing  a  number  of  collateral  issues,  in  every  case  upon  a  bill  of 
exchange,  to  examine  how  the  account  stood  between  the  drawer  and 
drawee,  from  the  time  the  bill  was  drawn  down  to  the  time  it  was  dis- 
honoured. So  if  the  drawer  has  effects  in  the  hands  of  the  drawee,  at 
any  time  between  the  drawing  of  the  bill  and  its  becoming  due,  he  is 
entitled  to  notice,  although  he  had  not  any  such  effects  at  the  time  of 
bill  drawn.(a) 

In  Terry  v.  Parkerj{b)  the  question  was,  whether  want  of  effects  ex- 
cused the  holder  of  a  bill  from  the  necessity  of  presenting  the  bill  for 
payment  at  its  maturity,  as  well  as  of  giving  notice  of  dishonour  to  the 
drawer;  and  the  court  held,  that  it  did  so  excuse  him;  for  the  same 
reason  applied  equally  to  both  cases. 

In  Shaw  v.  Oroft,  sittings  after  T.  T.  1798,  Chitty  on  Bills,  98, 
Kenyonj  G.  J.,  said,  that  it  did  not  make  any  difference  who  gave 
notice  to  the  drawer  of  the  dishonour  of  the  bill  ;(1)  and  there  ruled  a 
notice  from  the  acceptor  sufficient,  observing,  that  the  only  end  of  the 
notice  was,  that  the  drawer  might  have  recourse  to  the  acceptor.  See 
also  Jameson  v.  Swinton^  2  Campb.  373,  where  Lawrence,  J.,  ruled, 
that  the  drawer,  who  had  received  aue  notice  of  dishonour  from  the  first 
indorsee,  was  liable  to  the  second  indorsee,  who  had  merely  given  notice 
to  his  indorser.  And  in  Rosher  v.  Kieran,  4  Campb.  87,  which  was 
an  action  by  indorsee  against  drawer.  Lord  JSllenborough  held  it  suffi- 
cient to  prove  that  defendant  had  notice  of  dishonour  from  the  acceptor. 
But  see  ^xp.  Barclay,  7  Yes.  jun.  598,  contra  per  Mdon,  Gh.,  and 
Stewart  Y.  jKennett,  2  Gampb.  177;  per  Lord  Ellenborough,  C.  J., 
where  notice  was  by  a  mere  stranger.  It  may  be  observed,  that  in  the 
case  of  Exp.  Barclay,  the  attention  of  the  court  was  not  directed  to 
Lord  Kenyon's  opinion  in  Shaw  v.  Croft.  But  this  point  is  now  quite 
settled  in  tthapman  v.  Keane,{c)  in  which  it  was  holden,  that  it  is  saffi- 

SWalwyn  T.  St  Quintiuy  1  Bos.  k  Pul.  652 ;  Rogert  v.  SUvetu^  2  T.  R.  713. 
Orr  y.  Maginnia^  7  East,  359 ;  Blaekhan  v.  Doren,  2  Campb.  503. 
la)  Hammond  t.  Dufrme^  3  Campb.  145. 
lb)  6  A.  &  B.  507 ;  1  Nev.  k  P.  762. 
(c)  4  Not.  k  M.  607  ;  3  A.  &  E.  193. 

Marsh.  61;  Bank  of  Utiea  v.  Bender,  21  Wend.  643;  Warren  v.  GUman^  3  Shcpl.  70: 
Brotpn  V.  Ferguton^  4  Leigh,  37 ;  Routk  v.  Robertson j  11  Smedes  k  Marsh.  382, 

(I)  See  Chonome  v.  Fowler,  3  Wend.  179,  where  this  proposition  is  said^to  be  too  broad : 
and  it  was  decided  that  a  notice  from  a  stranger  was  not  sufficient. 
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cient  if  the  notice  be  given  by  any  person  who  is  a  partt/  to  the  bill, 
and  that  it  need  not  proceed  either  immediately  or  derivatively  from 
the  holder.  ''  It  is  not  necessary  to  say,  whether  the  rule  which  dis- 
penses with  notice  in  cases  where  the  drawer  has  no  effects  in  the 
hands  of  the  drawee,  was  wisely  adopted  or  not.  That  rule  certainly 
proceeds  upon  the  ground  of  fraud  in  the  drawer;  and  the  courts  have 
said,  that  where  the  drawer  has  been  ^ilty  of  fraud,  he  shall  not 
claim  the  protection  of  those  rules  which  were  introduced 
*for  the  benefit  of  drawers  acting  bond  fide.  When  a  person  [  *355  ] 
draws  a  bill  upon  another,  who  has  no  effects  in  his  hands, 
he  is  not  entitled  to  notice  of  its  being  dishonoured,  since  he  must 
know,  without  such  notice,  that  funds  have  not  been  provided  to  answer 
it.*'  Per  Chambre,  J.,  in  Olegg  v.  Cottouj  8  Bos.  &  Pul.  239.  In 
Walwyn  v.  St,  Quintin^  1  Bos.  &  Ful.  652,  JEyrCy  C.  J.,  said,  it  might 
be  a  proper  caution  to  bill-holders  not  to  rely  on  it  as  a  general  rule, 
that  if  the  drawer  had  not  any  effects  in  the  hands  of  the  acceptor, 
notice  was  not  necessary.  The  cases  of  acceptances  on  the  faith  of 
consignments  from  the  drawer,  not  come  to  hand,  and  the  case  of  ac- 
ceptances, on  the  ground  of  fair  mercantile  agreements,  might  be  stated 
as  exceptions,  and  there  might  possibly  be  many  others.  See  also 
Gl^ffff  ^-  Oottofiy  8  Bos.  &  Pul.  239,  where  A.  the  agent  in  America  of 

B.  in  England,  drew  a  bill  upon  B.  and  indorsed  it  to  G.  also  residing 
in  America,  who  indorsed  it  over.  Before  the  bill  became  due,  A. 
having  reason  to  believe  that  B.  would  fail,  lodged  property  belonging 
to  B.  in  the  hands  of  0.  to  answer  the  bill  in  case  it  should  be  returned, 

C.  undertaking  to  restore  the  same  whenever  it  should  appear  that  he 
was  exonerated  from  the  bill.  Acceptance  and  payment  of  the  bill 
vrere  refused,  but  no  notice  was  given  to  A. ;  held,  that  A.  was  dis- 
charged ;  Heathy  J.,  observing,  that  no  doubt  the  rule  dispensing  with 
notice  proceeded  on  the  ground  of  a  supposed  fraud ;  but  that  ground 
vfas  not  applicable  to  a  case  where  an  agent  drew  upon  his  principal, 
unless  under  very  particular  circumstances.  See  further  on  this  subject 
the  opinion  of  Lord  Mlenboratighy  0.  J.,  in  Brown  v.  Maffey^  15  East, 
221;  and  Thackray  v.  Blacketj  3  Campb.  165.  In  this  last  case. 
Lord  £.  held,  that  the  drawer  having  effects  in  hands  of  acceptor 
before  bill  became  due,  was  entitled  to  notice,  although  he  had  not  such 
effects  at  time  of  bill  drawn.  See  also  Mucker  v.  HiUer^  3  Campb.  217 ; 
16  East,  43,  S.  C.  See  also  Claridge  v.  BaUon,  4  M.  .&  S.  226.(1) 
The  insolvency  of  the  acceptor,(d)  although  within  the  knowledge  of 
the  drawer,  will  not  supersede  the  necessity  of  notice  to  the  drawer,  of 
the  dishonour  of  the  bill.(2)  Although  the  holder  may  have  lost  his 
remedy  against  the  drawer,  by  laches,  in  not  giving  notice,  yet  a  sub- 

(d)  EadaiU  v.  Sowerby,  11  East,  114. 


a 


See  Van  Wart  v.  Smith,  1  Wend.  219. 

And  if  the  drawer  has  a  right  to  draw  in  conseqnence  of  engagements  between 
himself  and  the  drawee,  or  from  any  other  caase,  he  onght  to  be  considered  as  drawing 
npon  funds  in  the  hands  of  the  drawee,  and  therefore  entitled  to  strict  notice.  French'^. 
£ank  of  Columbia,  4  Cranch,  141. 
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sequent  promise  to  tbe  holder,  by  the  drawer,  that  he  will  see  the  bill 
paid,  will  enable  the  holder  to  maintain  an  action  on  the  bill.(e) 

Notice  to  Indorser. — ^If  the  holder  of  a  bill  of  exchange  looks  to  the 
indorser  for  payment,  it  is  incumbent  on  him  to  give  notice  of  the  dis- 
honour of  the  bill  within  a  reasonable  time,  otherwise  the  indorser  will 
not  be  liable.  In  Blesard  v.  Hirst  and  another,  5  Burr.  2670,  it  was 
holden,  that  the  indorsee  of  an  inland  bill  of  exchange,  who 
[  *356  ]  had  neglected  to  give  notice  to  his  indorser  of  the  ^drawee's 
refusal  to  accept  until  a  month  had  elapsed,  in  the  coarse  of 
which  the  drawer  became  a  bankrupt,  could  not  recover  against  sach 
indorser.  Lord  Mansfield^  G.  J.,  said,  in  this  case,  5  Burr.  2672,  that 
there  was  not  any  difference  in  this  respect  between  an  inland  and  a 
foreign  bill. 

The  holder  of  a  bill  before  it  was  due  having  tendered  it  for  aocep- 
tance,  which  was  refused,  kept  it  till  due,  withofU  giving  notice  of  mi^ 
acceptance,  when  it  was  tendered  for  payment  and  refused,  and  then 
immediately  returned  it  to  the  second  mdorser,  who,  not  knowing  of 
the  laches,  took  up  the  bill ;  it  was  holden,  that  his  ignorance  of  the 
laches  of  the  former  holder  did  not  entitle  him  to  recover  against  the 
first  indorser,  who  set  up  such  defence.(/)  With  respect  to  the 
drawer,  it  has  been  observed,  that  want  of  effects  in  the  hands  of  the 
drawee,  at  the  time  of  bill  drawn,  will  supersede  the  necessity  of  notice; 
but  with  respect  to  the  indorser,  as  he  has  not  any  concern  with  the 
accounts  between  the  drawer  and  drawee,  notice  of  non-acceptance  must 
be  given  to  him  by  the  holder  of  the  bill,  although  the  drawer  has 
not  any  effects  in  the  hands  of  drawee.(^)  In  HKndal  v.  Brown,  1 
T.  R.  167,  an  action  was  brought  bv  indorsee  against  indorser  of  a 
promissory  note.  The  defendant  had,  within  a  reasonable  time  after 
default  of  payment  of  the  note,  received  notice  thereof  from  the  ntaker; 
but  the  plaintiff,  the  holder,  had  not*  given  the  defendant  notice  until 
two  days  after  the  bill  had  become  due.  On  this  ground  the  court  held, 
that  the  plaintiff  could  not  recover,  and  that  due  notice  ought  to  be 
given  by  the  holder  himself  to  the  indorser  within  a  reasonable  time 
after  default  of  payment ;  BuUer,  J.,  observing,  ^'  that  the  purpose  of 
giving  notice  to  the  indorser  is  not  merely  that  the  indorser  should  know 
that  the  note  is  not  paid,  for  he  is  chargeable  only  in  a  second  degree ; 
but  to  render  him  liable,  vou  must  show  that  the  holder  looked  to  him 
for  payment,  and  gave  him  notice  that  he  did  so.  The  notice  br 
another  person  to  the  indorser,  can  never  be  sufficient ;  but  it  most  pro- 
ceed from  the  holder  himself."  The  precedmg  case  of  Tindal  v.  jBrMW? 
was  cited  by  Mdon,  Ch.,  in  Hxp.  narclay,  7  Ves.  jun.  698,  and  the 
same  rule  was  applied  by  him  to  the  case  of  the  drawer,  thereby  over- 
ruling the  opinion  of  Lord  Kenyon,  C.  J.,  in  Shaw  v.  Oroft,  Chitty,  9?* 
and  ante,  p.  354,  which  case,  however,  was  not  noticed  either  in  the 
argument  or  by  the  court  in  Exp.  Barclay,  And  see  Chapman  v. 
Keane,  ante,  p.  354,  overruling  Tindal  v.  Brovm,  as  to  this  point- 


(e)  Hopet  V.  Aldcr^  6  East,  16  n.    See  al80^o«^  p.  357. 
(/)  Roscow  V.  JJardi/,  12  East,  434.    But  see  I^unn  v.  O'Keefty  ante,  p.  362. 
(g)  Goodall  v.  Dolley,  1  T.  R.  712  ;  Wilket  r.  Jacks,  Peake'fl  N.  P.  C  202,  S.  P.    P« 
Kent/on,  C.  J. 
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Tbe  exception  to  the  general  rule  dispensing  with  notice  where  there 
are  not  effects  in  the  hands  of  the  drawee,  is  confined  to  actions  brought 
against  the  drawer,  and  the  indorser  is  in  all  cases  entitled  to  notice. 
Per  Lord  Kenyonj  C.  J.,  in  Wilkes  v.  JackSy  Peake's  N.  P.  C. 
202.  *A  subsequent  promise  by  the  indorser,  is  a  waiver  of  [  *857  ] 
the  objection  for  want  of  notice,(AXl)  and  it  is  immaterial 
whether  such  promise  be  made  to  the  plaintiff,  or  to  a  third  person,(i) 
who  held  the  bill  at  the  time ;  but  a  subsequent  proposal  by  the  indorser 
to  pay  the  bill  by  instalments,  made  without  knowledge  of  all  circum- 
stances relative  to  the  bill  having  been  dishonoured,  has  been  holden 
not  to  be  a  waiver  of  the  objection  for  want  of  notice.fi)  The  rule 
requiring  notice  to  be  given  even  to  the  indorser,  is  applicable  only  to 
fair(Q  transactions,  where  the  bill  has  been  given  for  value  in  the  ordi- 
nary course  of  trade.  In  an  action  against  the  payee  of  a  note,  it  ap- 
peared that  the  note  was  not  presented  for  payment  till  the  day  after 
it  became  due,  and  that  no  notice  was  given  till  five  days  after  such 
presentment ;  but  it  also  appearing,  that  the  defendant  gave  no  value 
for  the  note,  that  he  lent  his  name  merely  to  give  it  credit,  and  that  he 
knew  at  the  time  that  the  maker  was  insolvent,  it  was  holden,  that  the 
plaintiff  was  entitled  to  recover.  Be  Berdt  v.  Atkinson^  2  H.  BI.  886. 
So  in  Sisson  v.  Thamlinsonj  London  Sittings,  17th  December,  1805, 
MSS.  Lord  EUeriborough,  C.  J.,  ruled,  on  the  authority  of  the  preced-* 
ing  case,  that  where  the  indorser  has  not  given  any  consideration  for  a 
bill,  and  knows  at  the  time  that  the  drawer  has  not  any  effects  in  the 
hands  of  the  drawee,  he  (the  indorser)  is  not  entitled  to  notice  of  the 
non-payment  as  a  bond  fide  holder  for  a  valuable  consideration  would 
be.(2)  But  see  Smith  v.  Beckety  13  East,  187,  and  Brown  v.  Maffey^ 
15  East,  216 ;  in  which  last  case  it  was  holden,  that  an  indorser  is  en- 
titled to  notice  of  dishonour,  although  he  has  not  received  any  value  for 
his  indorsement,  if  he  did  not  know  that  the  bill  was  an  accommodation 
bill  in  its  inception  ;(8)  and  see  also  Terry  v.  Barker j{m)  in  which  Lord 

(A)  Peake's  N.  P.  G.  202 ;  Lundie  y.  RobtrUcn,  7  East,  231,  8.  P.,  recognized  in  Jonet 
V.  Morgan^  2  Campb.  475,  and  in  Croxon  t.  WortJien,  5  M.  &  W.  5,  since  the  new  rules, 
which  do  not  affect  the  question.  In  this  case  the  issue  was  on  the  fact  of  presentment. 
See  also  HopUy  y.  Dufresney  15  East,  275,  as  to  what  shall  be  evidence  of  a  waiver  of 
the  objection. 

(t)  FotUr  y.  Saywortkj  13  East,  417. 

(k)  OoodaU  v.  DoUey,  1  T.  R.  712. 

(/)  De  Berdt  v.  AUeiMon^  2  H.  Bl.  336. 

(m)  6  A.  ft  E.  507 ;  1  Nev.  k  P.  752. 


(1)  See  Paie  y.  Jf  Close,  4  Band.  164. 

(2)  S.  P.  Farmer^  Bank  y.  Van  Meter,  4  Rand.  353. 

(3)rlf  a  note  be  made  for  the  accommodation  of  the  indorser,  and  the  money  raised  on 
it  bj  a  discount  in  the  market,  is  received  by  him,  he  is  not  entitled  to  notice  of  non- 
payment by  the  maker.  French  y.  Bank  of  Columbia,  4  Cranch,  141 ;  Bogg  y.  Keil,  1 
Mis.  743 ;  HoUand  y.  ^mer,  10  Conn.  308 ;  Dorrance  y.  Rea,  6  Shep.  137.  But  where  the 
note  has  been  made  and  discounted  for  the  aecommodcUion  of  the  maker,  the  indorser  is 
entitled  to  strict  notice.  French  r,Bank,  4  Cranch,  141.  So  the  indorser  of  a  bill  for  the 
accommodation  of  the  drawer  is  in  all  cases  entitled  to  notice,  although  the  drawee  had  no 
effects  of  the  drawer  in  his  hands.  May  v.  Cojin,  4  Mass.  Rep.  347  ;  Warder  v.  Tucker, 
7  Id.  449  ;  Hus»ey  y.  Freeman,  10  Id.  36 ;  Sherrod  v.  Jthodee,  5  Ala.  683 ;  Evans  v.  Norris 
1  Id.  571 ;  Sherl^  y.  FeUowes,  9  Porter,  300 ;  Reed  v.  Morrison,  2  W.  ft  S.  401. 
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Denman^  G.  J.,  delivering  the  judgment  of  the  conrt,  obserred  that  the 
case  of  De  Berdt  y.  Atkin$on  conld  hardly  be  supported,  inasmuch  as 
the  defendant  was  not  the  party,  for  whose  accommodation  the  note 
was  made;  on  the  contrary,  he  lent  his  name  to  accommodate  the 
maker. 

In  addition  to  notice,  it  was  formerly  holden,  that  an  indorsee  conld 
not  sue  his  indorser  until  he  had  demanded  payment  of  the  drawer^  on 
the  ground  that  the  indorser  was  only  a  warranter  for  the  payment  of 
the  drawer ;  but  this  doctrine  has  been  overruled,  and  it  is  now  settled, 
as  well  in  the  case  of  a  foreign  as  in  that  of  an  inland  bill,  that  such  a 
demand  is  not  necessary,  as  appears  in  the  following  cases : — 

Case  on  a  foreign  bill  of  exchange  by  an  indorsee  a^inst 
[  ^^358  ]  the  *indorser.(n)  On  general  demurrer,  it  was  objected  that 
plaintiff  had  not  shown  a  demand  on  the  drawer,  in  whose  de- 
fault only  the  indorser  warrants.  After  two  arguments,  the  court  was 
'Of  opinion,  that  the  declaration  was  good  enough ;  that  to  require  a  de- 
mand upon  the  drawer,  would  be  laying  such  a  clog  on  these  bills  as 
-would  deter  all  persons  from  taking  them ;  that  as  to  the  notion  whidi 
had  prevailed,  that  the  indorser  warrants  only  in  default  of  the  drawer, 
there  was  not  any  colour  for  it ;  for  every  indorser  was  in  the  nature  of 
a  new  drawer,  and  at  nisipritis  the  indorsee  was  never  put  to  prove  the 
hand  of  the  first  drawer.  The  same  point  was  ruled  in  the  case  of  an 
inland  bill  of  exchange,  in  Heylin  v.  Adamson^  2  Burr.  669.  There 
is  a  dictum  of  Lord  jSardwicke^  Ch.,  to  the  same  effect  in  Lake  v. 
Haye%y  1  Atk.  281,  assigning  the  same  reason,  viz.  that  every  indor- 
ser is  as  a  new  drawer. 

Foreign  bills  of  exchange  ought  to  be  presented  for  acceptance  to 
the  drawee,  by  a  notary  public,  or  his  clerk ;  provided  that  in  the  case 
of  a  presentment  by  the  clerk,  and  non-acceptance,  the  notary  duly 
makes  the  protest.(<7)(l)  If  the  drawee  refuses  to  accept  the  bill,(f) 
then  the  notary  ought  to  draw  a  protest  for  non-acceptance.  In  Crcm- 
well  and  another  v.  St/nsonj  2  Esp.  N.  P.  G.  511,  Kenyon,  G.  J., 
ruled,  that  when  notice  of  non-acceptance  was  given  to  the  indorser  of 
a  foreign  bill,  it  was  not  necessary  that  such  notice  should  be  accom- 

!n)  Bromley  v.  Frazier^  Str.  441, 
0)  See  Brooke's  Treatise  on  the  Office  of  a  Notary  in  England,  wherein  he  shows  that 
the  dictum  of  BulUry  J.,  in  Ltfthy  t.  MilU^  4  T.  R.  175,  *Uhat  the  demand  in  the  case  of 
a  foreign  bill  mxui  be  made  by  a  notary  public,"  is  not  well  founded. 
(/?)  Per  Uoliy  C.  J.,  6  Mod.  29 ;  BxiUer  v.  Crips, 


to  ail 


The  notary  who  protests  a  foreign  bill,  is  authorized  to  give  notice  of  its  dishonor 
persons  who  are  responsible  to  the  holders,  and  a  notice  describing  himself 
officially,  to  which  his  name  is  printed,  is  good.  Crawford  y.  Branch  Bank^  7  Ala.  205; 
Sttstez  Bank  v.  Baldwin^  2  Harrison,  487 ;  Cowperthwaite  v.  Sheffield,  1  Sandf.  Sap.  Ct 
Rep.  416  ;  Shed  v.  Brett,  1  Pick.  401. 

It  is  not  necessary  that  notice  should  be  given  by  the  holder ;  if  giTen  by  any  person 
authorized  by  the  holder,  it  is  sufficient.  Hasleti  v.  PotUtney^  1  Nott  &  M*Oord,  466; 
Sianto  y.  Blottom,  14  Mass.  116  ;  Tunno  v.  Lague,  2  Johns.  Cas.  1 ;  Chanoi/u  t.  Fowier,  3 
Wend.  179 ;  Bank  of  Cape  Fear  v.  Seawell,  2  Hawks,  560 ;  Mead  t.  J£«^*,  6  Cowen,  303 ; 
Van  JToeten  v.  Van  AUtyne,  3  Wend.  75  ;  Cowperthwaite  v.  Sheffield,  6  Sandf.  S.  C.  Rep. 
416 ;  Harrit  v.  Rohineon,  4  Howard,  U.  S.  Rep.  326 ;  Glatyow  v.  Pratie,  8  Missoori,  336; 
Glascock  Y.  Bank,  lb.  443. 
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panied  with  a  copy  of  the  protest  for  non-acceptalice.(l)  The  case  of 
Goostry  v.  Mead,  Gilb.  Ev.  p.  79,  Edit.  1761,  and  Bull.  N.  P.  271, 
seems  to  be  at  variance  with  this  decision  of  Kenyan,  C.  J.  A.  drew 
a  bill  of  exchange,  in  the  West  Indies,  on  T.,  in  London,  at  sixty  days' 
sight,  payable  to  W.,  or  order :  W.  indorsed  to  G.,  who  presented  the 
bill  to  T.,  who  refusing,  G.  noted  it  for  non-acceptance,  and  at  the 
end  of  sixty  days  protested  it  for  non-payment,  and  then  wrote  a  letter 
to  A.,  and  also  to  his  agent  in  the  West  Indies,  acquainting  them  that 
the  bill  was  not  accepted.  In  an  action  brought  against  A.  by  G.,  on 
this  case,  he  was  non-suited ;  for  by  not  sending  the  protest  for  non-ac- 
ceptance he  made  himself  liable.  The  only  way  in  which  this  case  can 
be  reconciled  with  Lord  Kenyoti's  decision  is,  by  considering  the  ex- 
pressions used  in  the  latter  case,  *'  not  sending  the  protest,"  as  mean- 
ing nothing  more  than  "  not  giving  notice  of  tne  non-acceptance."  It 
"was  said  by  the  court,  in  Bromley  v.  Frazier,{q)  that  the  requiring  a 
protest  for  non-acceptance  is  not  because  a  protest  amounts  to  a  de 
mand,  for  it  is  only  giving  notice  to  the  drawer  to  get  his  effects  out  of 
the  hands  of  the  drawee.  In  Goodman  v.  Harvey, [r\  where  the  fore- 
going subject  was  discussed,  it  was  expressly  ruled,in  tne  case 
of  a  *foreign  bill,  the  drawer  whereof  was  resident  abroad,  [  *359  ] 
that  it  was  sufficient  to  inform  him  that  the  bill  had  been 
protested  for  non-payment,  without  sending  him  a  copy  of  the  protest. 
Protest. — A  protest  on  an  inland  bill  of  exchange  was  not  necessary 
until  the  latter  end  of  King  William's  reign.  The  frequent  delays  of 
payment  of  such  bills  having  been  found  to  be  very  inconvenient  in  the 
course  of  trade  and  commerce,  it  was  enacted  by  stat.  9  &  10  Will.  III. 
c.  17,  that  "where  bills  of  exchange  (of  bl,  or  upwards,  payable  at  a 
certain  time  after  date,(«)  and  expressed  to  be  for  value  received,)  are 
drawn  in,  or  dated  at,  any  place  m  England,  Wales,  or  Berwick-upon- 
Tweed,  upon  any  persons  of  or  in  any  other.place,  in  such  cases,  after 
presentation  ana  acceptance,  ly  underviriting  the  bills  under  the  par- 
ties' hands,  and  after  the  expiration  of  three  days(^)  after  the  time  when 
the  same  shall  be  due,  on  refusal  or  neglect  of  payment  thereof,  the 
party,  to  whom  the  said  bill  is  made  payable,  his  agent,  &c.,  may  cause 
the  same  to  be  protested  by  a  notary  public,  and  in  default  of  such 
notary,  by  any  other  substantial  person  of  the  place,  in  the  presence 
of  two  witnesses  ;(2)  the  protest  to  be  written  under  a  copy  of  the  bill 
in  the  following  form:" — 

Know  aU  men^  that  /,  A.  B.,  on  the  day  of  at  the 

(q)  Str.  442. 

M  4  A.  A  E.  870  J  6  Nev.  k  M.  372. 

[a]  This  act  does  not  extend  to  bills  payable  after  sight.    Leftley  y.  MUhj  4  T.  R.  170. 

[t)  See  4  T.  R.  170. 


(1^  The  Supreme  Court  of  Massachasetts  have  held,  that  a  copj  of  the  protest  should 
be  given  or  offered  to  the  drawer,  or  due  diligence  used  to  furnish  him  with  it  Blakdey 
T.  Orant^  6  Mass.  Rep.  386. 

(2)  See  Read  ▼.  Bcaik  of  Kmiudky^  1  Monr.  91.  And  where  protest  is  certified  by  a 
notary  in  Kentucky,  it  need  not  be  authenticated  by  his  notarial  seal.  Beads  of  Kentucky 
v.  Parslejf,  3  Id.  238. 
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ustuU  place  of  abode  of  the  said  have  demanded  payment 

of  the  hiUy  of  which  the  above  is  the  copy^  which  the  said 
did  not  pay;  wherefore^  J,  the  said  do  hereby  protest  ike 

said  bill;  dated  this  day  of 

By  sect.  2,  ^'  the  protest  is  to  be  sent  within  fourteen  days  after  the 
making  thereof,  or  due  notice  given  thereof  to  the  party  from  whom 
the  bills  due  were  received,  who  is  (upon  producing  such  protest)  to 
repay  the  bills  with  all  inter68t(tf)  and  charges  from  the  day  such  biUs 
were  protested ;  sixpence  only  to  be  paid  for  the  protest.(z)  In  de- 
fault or  neglect  of  such  protest  or  due  notice,  the  person  so  failing  or. 
neglecting  shall  be  liable  to  all  costs,  damages,  and  interest.*' 

This  statute  does  not  take  away  the  party's  action,  where  there  is 
not  any  protest,  to  recover  the  amount  of  the  bill ;  but  it  seems,  that 
in  such  case  he  is  not  entitled  to  recover  interest  and  charges.  Per 
SoUj  C.  J.,  in  Brough  v.  ParkinSy  Lord  Raym.  993.  The  principal 
is  recoverable  without  interestj  per  Lord  JSardwicke^  0.  J.,  in  Lumlq/ 
V.  PahneTj  Ca.  Temp.  Hardw.  77.  But  in  Windle  v.  Andrews^  2  B. 
k  A.  696,  it  was  holden,  that  to  entitle  the  indorsee  of  an  inland  bill 
of  exchange  to  recover  interest  from  the  drawer,  it  was  not  necessary 
to  protest  the  same  for  non-payment  The  statute  here 
[  '^'360  ]  *8eems  to  give  the  drawer  a  remedy  by  action,  against  the 
party  failing  to  make  protest,  for  costs  and  damages.  Per 
Soltj  G.  J.,  in  Brough  v.  Parkins^  Lord  Raym.  993.  Lord  Sard- 
wickey  C.  J.,  in  Lumley  v.  Paimery  justly  observed,  that  this  statute 
was  drawn  very  darkly. 

Sect.  5.  "  Provided  that  no  acceptance  of  such  bill  shall  be  suffidait 
to  charge  any  person,  unless  the  same  bill  be  underwritten  or  indorsed 
in  writing  thereupon,  and  if  such  bill  be  not  so  accepted,  the  drawo* 
shall  not  be  liable  to  pay  any  costs,  damages,  or  interest,  unless  snch 
protest  be  made  for  non-acceptance  thereoi,  and  within  fourteen  days 
after  such  protest,  the  same  be  sent,  or  otherwise  notice  thereof  be 
given,  to  the  party  from  whom  such  bill  was  received,  or  left  in  writmg 
at  the  place  of  his  or  her  usual  abode ;  and  if  such  bill  be  accepted, 
and  not  paid  before  the  expiration  of  three  days  after  the  said  bill  shall 
become  due,  the  drawer  shall  not  be  liable  to  pay  any  costs,  damages, 
or  interest,  unless  a  protest  be  made  and  sent,  or  notice  thereof  given, 
in  manner  and  form  above  mentioned ;  nevertheless,  every  drawer  of 
such  bill  shall  be  liable  to  make  payment  of  costs,  damages,  and  inte- 
rest, upon  such  inland  bill,  if  any  one  protest  be  made  of  non-accept- 
ance or  non-payment  thereof,  and  notice  thereof  be  sent,  given,  or  left 
as  aforesaid.  * 

Sect.  7.    ^'  If  any  person  accept  any  siich  bill(l)  in  satisfaction  of 

(zf)  If  there  be  not  any  protest,  interest  is  not  recoverable  against  the  drawer.  Per 
Raymond,  G.  J.,  Harria  v.  Beruarif  Str.  910.     Bnt  see  WmdU  r.  Andrew*,  2  B.  k  A.  696. 

(x)  4  T.  R.  170. 

(1)  That  is,  a  bill  of  51.  or  upwards,  payable  after  date,  and  expressed  to  be  for  Talvc 
received,  see  sect.  4.  Formerly,  a  bill  giren  in  payment  of  a  precedent  debt,  was  not 
considered  as  payment,  unless  the  money  was  paid  by  the  drawee,  although  the  holder 
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any  former  debt  or  sum  of  money  formerly  due  nnto  him,  the  same 
shall  be  esteemed  a  complete  payment  of  such  debt,  if  such  person  doth 
not  take  his  due  course  to  obtain  payment  thereof,  by  endeavouring  to 
get  the  same  accepted  and  paid,  and  make  his  protest,  as  aforesaid, 
either  for  non-acceptance  or  non-payment  thereof." 

Sect.  8.  '^  Provided,  that  nothing  herein  contained  shall  extend  to 
discharge  any  remedy(l]  that  any  person  may  have  against  the  drawer, 
acceptor,  or  indorser  ot  such  bill."  *'In  case  any  inland 
*bills  of  exchange(y)  (for  51.  or  upwards,  payable  at  a  cer-  [*361] 
tain  time  after  date,  and  expressed  to  be  for  value  received) 
be  lost  or  miscarried  within  the  time  before  limited  for  payment,  the 
drawer  shall  give  other  bills  of  the  same  tenor  with  those  first  given, 
the  persons  to  whom  they  shall  be  so  delivered  giving  security  to  the 
drawer  to  indemnify  him  in  case  the  bills  shall  be  found  again." 

The  indoraee  of  a  lost  bill(2)  where  the  bill  has  been  indorsed  in 
blank,  cannot  recover  at  law  against  the  acceptor,  although  a  sufScient 
indemnity  is  tendered  ;(2;)  he  must  resort  to  a  court  of  equity  for 
relief.(a)  But  where  a  bill  lost  has  a  special  indorsement  upon  it,  an 
action  may  be  maintained,  without  producing  the  bill.(6)(3)  So  the 
maker  of  a  note,  not  negotiable^  cannot  refuse  to  pay  the  amount  when 
due,  on  the  ground  that  the  payee  has  not  got  it  in  his  possession  or  power, 
and  cannot  produce  it  for  the  purpose  of  delivering  it  up  to  the  maker 
on  payment.  (<?) 

(y)  9  A  10  Will.  III.  c.  17,  8.  3. 

\z)  Pierson  v.  Hutchmaon,  2  Gampb.  211 ;  Ratuard  v.  Robinson^  7  B.  &  C.  90. 
(a)  See  Walmesley  v.  Childf  1  Yes.  341,  and  Ezp.  Oreenwayy  6  Yes.  jun.  812. 
{b)  Ltmg  y.  Bailie,  2  Campb.  214,  n.     See  also  Brown  y.  Mettiter,  3  M.  A  S.  281. 
(e)  Warn  y.  Baifey,  10  A.  k  E.  616. 

had  neglected  to  present  it  for  payment,  or  to  give  notice  of  non-pajment.  See  1 2  Mod. 
203 ;  Ca.  Temp.  Holt,  299;  Salk.  124.  See  Bishop  y.  ^owe,  3  M.  &  S.  362  ;  Maillardy. 
D.  of  Argyll,  6  Scott's  N.  R.  994,  and  ante,  139. 

(1)  **The  construction  of  this  clanse  is,  that  it  relates  to  the  remedj  for  the  principal 
sum  In  the  bill,  for  these  two  acts,  (m.,  9  &  10  Will.  III.  c.  17;  and  3  &  4  Ann.  c.  9,) 
relate  to  and  make  a  provision  for  protests,  which  are  to  be  followed  with  interest, 
damages,  and  charges  upon  the  drawer;  and,  therefore,  this  is  a  yerj  natural  proviso, 
that  this  should  not  extend  to  discharge  any  remedy  that  they  might  have  for  the  princi- 
pal sum,  though  there  were  no  such  protest"  Per  Lord  Mardmeke,  C.  J.,  in  Lumley  v. 
J^idmer,  Ga.  Temp.  Hardw.  78. 

(2)  In  case  of  a  lost  or  destroyed  note,  it  is  not  necessary  to  declare  on  it  specially  as 
such.  Vanauken  v.  ffombeck,  2  Green,  178;  Velee  v.  MoulUm,  11  Term.  470;  Eaeton  v. 
Friday,  2  Richardson,  427.  So,  though  partly  destroyed,  it  may  be  declared  on  as  entire, 
and  proof  received  of  the  destroyed  part.  Duckwall  v.  Weaver,  1  Ohio,  262.  Such  proof 
of  a  note,  overdue,  need  not  be  direct  and  positive.  Smft  v.  Stevens,  8  Conn.  431.  The 
inteniumal  destruction  of  a  note  destroys  the  right  of  action  on  the  note  or  the  original 
debt ;  and,  qtuere,  whether  a  new  promise  would  revive  it.  Vanauken  v.  ffombeck,  2 
Green,  179. 

(3)  The  holder  of  a  negotiable  note,  payable  to  bearer,  cannot  maintain  an  action  ai 
law  on  it  on  proving  it  to  be  lost,  though  he  show  that  he  lost  it  after  it  became  due. 
Seeue,  if  he  show  that  it  was  actually  destroyed.  Rowley  v.  BaU,  3  Cowen,  303 ;  see 
M^N(m'  V.  OUhert,  3  Wend.  444;  Pintard  v.  Tuekmgton,  10  Johns.  104 ;  Hough  v.  Barton, 
20  Verm.  455.  In  the  case  of  a  bank  note  voluntarily  cut  by  the  owner,  a  recovery  may 
be  had  upon  one  of  the  halves.  BuUet  v.  Bank  of  Pennsylvania,  2  Wash.  G.  G.  R.  172; 
4  Id.  253;  Bank  of  Virginia  v.  Ward,  6  Munf.  169 ;  Patton  v.  State  Bank,  2  Nott  k  M*G. 
464,  471 ;  Farmers  Bank  v.  Reynolds,  4  Randolph,  186 ;  see  Meeker  v.  Jaekton,  3  Teates, 
442;  Snyder  v.  Wolfley,  8  S.  Ac  R.  331  And  under  the  common  money  counts.  Hins" 
dale  y.  Orange  Bank,  6  Wend.  378. 
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Liability  of  the  Drwwer  on  Non-aeeeptance, — If  the  drawee,  on  pre- 
sentment for  acceptance,  dishonour  the  bill,  the  drawer  may  be  ciJled 
on  for  immediate  pa7ment.(l)  A  foreign  bill  of  exchange  was  drawn 
payable  at  120  days  after  sight,  but  when  the  bill  was  presented  for 
acceptance,  that  was  refused ;  upon  which  an  action  was  immediately 
brought  against  the  drawer,  without  waiting  till  the  expiration  of  the 
120  days.  On  the  trial,  the  defendant  objected,  that  he  was  not  liable 
until  the  expiration  of  the  120  days,  and  offered  to  call  eyidenoe  to 
prove,  that  the  custom  of  merchants  was  such.  But  Lord  Manifidd, 
C.  J.,  said,  the  law  was  clearly  otherwise,  and  refused  to  hear  the  evi- 
dence.(d)  In  Mitford  y.  Mayor^  1  Doug.  55,  where  the  defendant  was 
holden  to  bail,  on  an  affidavit  of  debt,  on  a  bill  of  exchange,  drawn  by 
defendant  and  indorsed  to  plaintiff,  although  the  bill  wi^  not  due  at  the 
time  of  the  arrest ;  yet  the  drawee  having  dishonoured  the  bill,  the 
court  refused  to  discharge  the  defendant.  In  Maearty  y.  BarrcWy  Str. 
949,  fmore  fully  and  accurately  reported  from  a  note  supplied  by  Fti- 
motj  G.  J.,  in  3  Wils.  17,  and  from  Ford's  note,  in  7  East,  437,  n.  (a), 
and  recognized  in  Francis  v.  Rucher^  Ambl.  672,)  the  defendant 
having  drawn  bills  on  Spain,  which  were  afterwards  protested  for  non- 
acceptance,  became  a  bankrupt  before  they  were  returned,  and,  being 
arrested,  he  was  discharged  upon  motion,  on  the  ground  that  it  was  a 
debt  contracted  before  the  bankruptcy,  and  at  the  very  instant  when 
the  bills  were  drawn.  And  in  BallingaJh  and  another  v.  &hstery  3 
East,  481,  it  was  adjudged,  that  the  indorsee  of  a  foreie;n  bill  of 
exchange  might  bring  an  action  against  the  person  who  had  indorsed 

it  to  him,  immediately  on  the  non-acceptance  of  the  drawee, 
[  *362  ]    ^although  the  time  for  which  the  bill  was  drawn  was  not 

elapsed,  on  the  ground  that  every  indorser  was  in  the  natore 
of  a  new  drawer.^2)  And  Lord  EUenhorough^  G.  J.,  said,  that,  in  a 
late  case  tried  betore  him  at  Guildhall,  it  appeared  to  be  the  nniyer- 
sally  received  law  on  the  Continent,  that  an  indorser  was  liable  imol^ 
diately  on  the  non-acceptance  of  the  drawee.(3) 

(d)  Bright  v.  Furrier^  Bull.  N.  P.  269,  cited  bj  EUmborough,  C.  J.,  in  Balling  t. 
GloBier,  3  East,  483. 


(1)  Where,  apon  a  bill  payable  at  so  many  days  after  sight,  the  holder  presen^  the 
bill  for  acceptance,  and  elects  to  consider  what  passes  on  such  presentment  as  a  z^^I 
to  accept,  (though  strictly  he  might  have  acted  otherwise,}  and  protested  the  bill  for 
non-acceptance,  he  is  bound  by  such  election,  as  to  all  the  other  parties  to  the  bill,  «m1 
must  give  due  notice  to  them  of  the  dishonor  accordingly,  otherwise  they  wiU  be  dis- 
charged.   Mitchell  t.  Deffrandy  1  Mason,  Rep.  176. 

(2)  See  Evant  v.  Gee,  11  Peters,  81. 

(3)  In  this  country  it  is  the  settled  law,  that  the  holder  is  bound  to  use  due  dilignce 
to  give  notice  of  non-acceptance,  as  well  as  of  non-payment  to  the  drawer  or  iadoncr 
whom  he  intends  to  charge.  But  the  agent  of  the  holder  is  only  bound  to  gire  notiM 
to  his  principal,  and  transmit  him  the  requisite  protest,  in  order  that  the  holder  wmj 
giTe  notice  to  the  drawer.  But  when  he  undertakes  to  gire  notice,  it  will  be  good  ii 
gi?en  as  early  as  it  could  have  been  received  from  the  holder.  And  if  a  bill  has  beeo 
protested  for  non-acceptance,  and  due  notice  given  to  the  antecedent  parties,  a  protest 
and  notice  in  case  of  non-payment,  are  not  necessary  to  charge  the  same  parties,  for  their 
liability  is  complete  upon  the  non-acceptance.  It  has  indeed  been  determmed  in  the 
Supreme  Court  of  the  United  States,  that  as  to  bills  drawn  in  the  United  Stales  npos 
Europe,  the  custom  of  merchants  in  this  country  does  not  ordinarily  require,  ia  recover 
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V.    Of  the  Transfer  of  BUU  of  Exchange,  p.  362 ;  Of  the  Party  in 
whom  the  Might  of  Tranter  is  vested,  p.  870. 

Bills  payable  to  order,(l)  or  to  bearer,  are  negotiable,  and  the 
transfer  of  them  for  a  good  and  valuable  consideration  vests  a  right  of 
action  in  the  assignee.  It  is  a  rule  of  the  common  law,  that  choses  in 
action  are  not  assi^able ;  but  in  the  case  of  bills  of  exchange  there  is 
an  exception  to  this  rule,  and  in  favour  of  commercial  intercourse  they 
are,  by  the  custom  of  merchants,  assignable  to  a  third  person  not  named 
in  the  biU,  or  party  to  the  contract,  so  as  to  vest  in  the  assignee  a  right 
of  action  in  his  own  name.{2)  Whether  a  bill  of  exchange  be  nego- 
tiable or  not,  is  a  question  of  law.(e^  In  respect  of  bills  payable  to 
order,  the  custom  has  directed  that  tne  assignment  should  be  made  by 
a  writing  on  the  bill,  called  an  indorsement ;  and  in  respect  of  bills 
payable  to  bearer,  that  the  assignment  should  be  constituted  by  deli- 
very only.(3)    A  transfer  of  a  bill  of  exchange  by  indorsement  is  an 

(e)  Orani  v.  Vauffhan,  3  Bon.  1523,  1526, 1528. 


on  a  protest  for  non-pajment,  that  a  protest  for  non-acceptance  should  be  produced. 
Brown  v.  Barry j  3  Dall.  Rep.  365  ;  Clark  v.  Rusaellj  lb.  415,  420,  note.  And  such  is  the 
rale  in  Pennsylvania.  Meed  y.  Adamtj  6  S.  &  R.  356.  Bat  the  learned  American  editor 
of  Ghitty  on  Bills,  questions  this  doctrine,  upon  the  ground,  that  unless  due  notice  was 
given  of  the  non-acceptance,  the  authorities  are  clear  that  no  action  would  lie  against 
the  drawer  or  indorsers ;  and  if  duljr  given,  the  action  immediately  accrued  on  such 
notice,  and  the  subsequent  demand  of  payment  became  immaterial.  Ghitty  on  Bills,  Am. 
edit.  1817,  237,  a,  note  (e),  326,  12th  ed. 

(1)  It  must  be  observed,  that  the  indorsement  of  a  bill  which  has  not  the  words,  "  or 
to  hiB  order,"  is  good,  or  of  the  same  effect  between  indorser  and  indorsee  to  make  the 
indorser  chargeable  to  the  indorsee.  Per  ffolt^  0.  J.,  IKU  v.  LewiSj  Salk.  133.  The  in- 
dorsement of  a  bill  or  note  is  not  merely  a  transfer  of  the  paper,  but  is  a  new  and  sub- 
stantive contract.  Slocum  v.  Pomeroyy  6  Granch.  222.  It  is  the  same  as  a  new  bill  drawn 
by  the  indorser  or  the  acceptor,  in  favor  of  the  indorsee.  Van  Staphorst  v.  Fearae,  4 
Mass.  Rep.  258. 

(2)  An  mdortee  must  be  the  assignee  of  the  whole  amount  due  on  a  note,  or  he  cannot 
sue  a  prior  party.  Douglass  v.  TTi^Anfuo^,  6  Wend.  637.  A  deed  conveying  a  number  of 
bills,  bonds,  notes,  &c.,  is  not  such  a  negotiation  as  gives  the  assignee  a  right  to  sue  in 
his  own  name.  Hopkisk  v.  Page,  2  Brock.  G.  G.  R.  20.  The  action  on  a  note  must  be 
brought  By  one  who  has  the  legal  interest,  or  by  his  authority.  If  the  payee  who  has 
negotiated  it  to  a  bank,  fails  and  makes  an  assignment,  his  assignee  cannot  sue  in  the  name 
of  the  payee,  while  the  property  and  possession  are  in  the  bank,  although  before  trial  he 
satisfied  the  bank.  Bradford  v.  Buekmany  3  Faiif.  15.  In  an  action  by  indorsee  against 
his  Immediate  indorser,  it  is  a  good  plea  in  bar  that,  before  the  commencement  of  the 
suit,  plaintiff  transferred  the  note  to  a  third  person,  who  had  ever  since  been  lawful 
owner  and  possessor.  A  replication  that  the  suit  is  prosecuted  for  the  otoner^s  benefit, 
would  be  good.  Waggoner  y.  Colvin,  11  Wend.  26.  In  such  case,  the  holder  of  nego- 
tiable paper  may  sue  in  the  name  of  a  person  who  has  no  interest,  and  it  is  no  defence 
that  the  suit  is  without  his  authority.  Oage  v.  Kendall,  15  Wend.  640.  Nor  need  he 
show  title.  Dean  v.  Hewitt,  5  Wend.  257.  A  person  who  holds  a  note  as  trustee,  may 
SDe  in  his  own  name ;  but  a  mere  depositary  and  agent  must  sue  in  the  name  of  principal. 
Sherwood  y.  Bogs,  14  Pick.  172.  If  payee,  after  suit,  parts  with  his  interest  by  indorse- 
ment, the  suit  cannot  be  sustained.  Lee  y.  TUson,  9  Gonn.  R.  94.  A  promissory  note 
m&y  be  purchased  without  indorsement,  as  well  after  as  before  suit  brought;  and 
the  suit  may  be  carried  on  without  entering  the  use.  Williamson  v.  Allen,  2  Gill  &  J. 
344.  A  blank  indorsement,  over  which  is  written  ''  without  recourse  to  me,"  does  not 
prevent  payee  suing  in  his  own  name.     Thornton  v.  Moody,  2  Fairf.  253. 

(3)  If  a  bill  be  payable  to  A.,  or  bearer,  and  A.  delivers  it  over  for  money  received 


f$2  WLIS  OF  BXOHAHe& 

act  similar  in  effect  to  making  a  new  bill,  the  indorser  being  in  the 
native  of  a  new  drawer.(/)  Bj  the  law  merchant,  every  person  hamg 
possession  of  a  bill,  has  (notwithstanding  any  fraud  on  his  part,  either 
in  acquiring  or  transferring  it)  full  authority  to  transfer  such  bill,  but 
with  this  limitation,  that,  to  make  such  transfer  valid  there  must  be  a 
delivery,  either  by  him  or  by  some  subsequent  holder  of  the  bill,  to 

some  one  who  receives  such  bill  bond  jide  and  for  value,  and 
[  *863  ]   who  '^is  either  himself  the  holder  of  it,  or  a  person  through 

whom  the  holder  claims.(^) 
Indorsements  are  of  two  kinds :  1st,  blank :  2nd,  full  or  special.  An 
indorsement  in  blank,  which  is  the  most  common,  is  made  by  writing 
the  indorser's  name  op  the  back  of  the  bill,  without  any  mention  of  the 
name  of  the  person  in  whose  favour  the  indorsement  is  made.  Indorse- 
ments, whether  blank  or  special,  subsequent  to  a  blank  indorsement  by 
the  payee,  may  be  struck  out  even  at  the  trial  ;(AX^)  ooi^sequently  a 
remote  indorsee  may  declare  as  the  immediate  indorsee  of  the  payee  or 
first  indorser.(2)  -Indorsees  of  a  bill  of  exchange  against  acceptor.  The 
bill  was  indorsed  in  blank  by  the  payee,  and  after  several  indorsements 
it  came  to  one  Jackson,  a  bankrupt,  (whose  assignees  had  indemnified 
defendant,)  under  a  special  indorsement  to  him  or  order.  Jackson, 
without  indorsing  the  bill,  sent  it  to  Muir  and  Atkinson,  who  discounted 
it  with  plaintiffs.  Plaintiffs  had  struck  out  all  the  indorsements  except 
the  first.  Per  Lord  Kenyan^  C.  J.  ^^  The  fair  holder  of  a  bill  may 
consider  himself  as  the  indorsee  of  the  payee,  and  strike  out  all  the 
other  indorsements.  This  special  indorsement  being  made  after  the 
payee  had  indorsed  it,  cannot  affect  the  title  of  the  present  plaintifis.(t) 
^0  where  there  were  several  blank  indorsements  intermediate  between 

(/)  Per  Bolt,  C.  J.,  Skin.  41 1 ;  ffardvneke,  Ch.,  1  Atk.  282 ;  Lord  Mansfield,  C.  J.,  3 
Burr.  674 ;  Lord  EUenborough,  C.  J.,  3  East,  482. 

(g)  Per  Alderson,  B.,  delivering  judgment  of  the  court  in  MaraUm  t.  Alien,  SM.k'W 
494,  citing  Brind  y.  Hampahirty  I  M.  A  W.  369,  where  it  was  holden  that  a  delivery  to  the 
indorsee  is  necessary  to  complete  a  transfer  by  indorsement. 

(h)  Theedy.  Lovell,  Str.  1103. 

(i)  Smith  and  othert  v.  Clark^  Peake's  N.  P.  C.  225;  1  Esp.  N.  P.  C.  180,  S,  C. 

without  indorsement,  this  is  a  sale  of  the  bill,  and  the  seller  does  not  becoipe  a  new 
security,  for  if  he  had  indorsed  it,  he  had  become  a  new  security,  and  then  he  had  been 
liable  upon  the  new  indorsement.  Per  HqU^  G.  J.,  Governor  and  Company  of  the  Bunk 
of  England  ▼.  I^Tewmanj  Lord  Raym.  442  ;  cited  in  Emly  v.  Lye,  15  East,  7,  and  post,  tit. 
"  Partners."  If  the  payee  of  a  note,  payable  to  bearer,  indorse  his  name  on  the  note,  he 
will  be  liable  on  it  in  the  same  manner  as  if  it  were  payable  to  order.  Bruth  ▼.  Meevt^ 
Adm.j  3  Johns.  Rep.  439. 

(1)  Gorgerat  v.  M'Carty,  2  Dall.  144 ;  1  Teates,  94.  See  Morriay.  Poremany  1  Dall.  193; 
Craig  v.  Brovm^  1  Peters's  C.  0.  Rep.  ITl.  Lontdale  v.  Brown,  3  W.  C.  C.  R.4e4; 
Weidner  v.  Schweigart,  9  S.  &  R.  385 ;  Zeigler  y.  Gray,  14  S.  ft  R.  42 ;  Clark  v.  Tke  Uniid 
States,  2  Wheat.  11,  The  contract  prima  facte  implied  from  a  blank  indorsement  of  ft 
negotiable  promissory^  note  by  a  third  person  is,  that  the  note  is  due  and  payable  accord- 
ing to  its  tenor ;  that  the  maker  will  be  able  to  pay  it  at  maturity ;  and  that  it  is  ooUect- 
able  by  the  use  of  due  diligence.  Lojlin  ▼.  Pomroy,  11  Conn.  440  ;  Perkine  v  CatHn,  lb. 
213 ;  Walton  v  Scott,  4  Id.  527.  Indorsement  in  blank  of  a  note  by  one  to  whom  it  isnoi 
payable,  as  between  the  original  parties,  may  be  shown  by  parol  to  have  been  merely  a 
collateral  undertaking,  Barrerea  v.  Lane,  5  Verm.  161. 

(2)  When  the  holder  writes  over  the  first  indorser's  name  an  order  to  pay  himself,  and 
does  not  strike  out  the  names  of  subsequent  Indorsers,  they  are  still  liable.  Ceie  t. 
Cuahing,  8  Pick.  48. 
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the  indorsement  by  the  payee  and  the  indorsement  by  the  defendant, 
and  plaintiff  declared  that  the  payee  indorsed  the  bill  to  the  defendant, 
who  indorsed  it  to  the  plaintiff;  this  was  holden  good.(^)  If  A.,  the 
payee  of  a  bill  of  exchange,  indorses  it  in  blank,({)  and  delivers  it  to 
B.,  and  B.  writes  above  A.'s  indorsement,  ^  Pay  the  contents  to  C 
without  subscribing  his  own  name,  B.  is  not  liable  to  0.  as  an  indorser 
of  the  bill :  for,  in  order  to  make  a  party  liable  as  an  indorser,  his  name 
must  appear  written  with  intent  to  indorse.(l)  As  by  the  law  of  Prance, 
an  indorsement  in  blank  does  not  transfer  any  property  in  a  bill,  the 
holder  of  a  bill  drawn  in  that  country,  and  indorsed  there  in  blank, 
cannot(m)  recover  against  the  acceptor  in  the  courts  of  this  country. 
Where  a  bill  actually  made  in  this  country  is  drawii  on  a  firm  in  France, 
payable  there,  and  accepted  by  them,  it  must  be  taken  as  between 
drawer  and  payee,  to  have  been  made  in  France,  according  to  the  prin- 
ciple embodied  in  the  civil  law  maxim,  contraxisse  unvsquisque  in  eo 
loco  inteUigitur  in  quo  ut  solverit  se  ohligaverit.  This  being  so  between 
the  drawer  and  payee,  it  is  equally  so  between  the  indorser  and  indorsee. 
In  this  case  the  notice  of  dishonour  must  be  governed  by  the 
law  of  France.(n)  An  indorsement  *in  full,  or  special  indorse-  [*  864  ] 
ment,  mentions  the  name  of  the  indorsee,  as  thus,  ^^Pay  the 
contents  to  A.  B.,"  and  is  subscribed  with  the  name  of  the  indorser.  A 
full  or  special  indorsement  contains  in  itself  a  transfer  of  the  interest  in 
the  bill  to  the  person  named  in  such  indorsement.(2)  Poth.  Traits  du 
Oontrat  de  Change,  Part  I.  chap.  2,  s.  28,  24.  But  a  bare  indorse- 
ment without  other  words  purporting  an  assignment,  does  not  work  an 
alteration  of  the  property.  Per  Cur.,  Lucas  v.  ffat/nes^  Salk.  180. 
Clark  having  a  bill  of  exchange  payable  to  him  or  order,  put  his  name 
upon  it,  leaving  a  vacant  space  above,  and  sent  it  to  J.  S.,  his  friend, 
who  got  it  accepted;  but  the  money  not  being  paid,  Clark  brought 
assumpsit  against  the  acceptor.  And  it  was  objected,  that  the  action 
should  have  been  brought  by  J.  S.  But  per  JSToft,  C.  J. ;  J.  8.  had  it 
in  his  power  to  act  either  as  a  servant  or  assignee.  If  he  had  filled  up 
the  blank  space,  making  the  bill  payable  to  him,  as  he  might  have  done 
if  he  would,  that  would  have  witnessed  his  election  to  have  received  it 
as  indorsee.  The  property  of  the  bill  would  have  been  transferred  to 
him,  and  he  only  could  have  maintained  this  action  against  the  acceptor; 

• 

(k)  €htUer$  r,  Bdl,  4  Esp.  N.  P.  G.  210.    Per  Lord  EUenbwrough^  G.  J. 

(l)  Vmemt  v.  Jffarlock,  1  Gampb.  442. 

(m)  Trimhey  v.  Vignier,  1  Bingh.N.  0.  151 ;  4  Mo.  &  Sc.  695. 

(n)  RothtchOd  t.  CurrU,  1  Q.  B.  43;  4  P.  &  D.  737. 

(1)  The  bond  fide  holder  of  a  bill  maj  write  over  a  blank  indorsement  a  direction  to 
whom  the  bill  shall  be  paid  before  or  after  suit,  and  does  not  thereby  become  an  indorser. 
Evans  v.  Oee^  11  Pet.  81. 

(2)  When  a  bill  is  indorsed  in  full,  the  indorsee  is  the  legal  owner,  and  cannot  sne  in 
the  name  of  payee.  If,  after  such  indorsement,  it  comes  back  in  due  course  of  com- 
mercial dealing  into  theipayee's  hands,  he  may  strike  out  the  indorsement  and  sue. 
Bowie  Y.  Ladd,  1  Gill  &  J.  175 ;  Thompwn  y.  CoqutUam,  3  Blackf.  437  ;  Smith  v.  Runnels^ 
Walker,  144.  Where  a  bill  of  exchange  is  specially  indorsed,  and  the  indorsement  is 
uncancelled,  and  there  is  no  re-indorsement,  nor  other  evidence  of  subsequent  assign- 
ment, possession  by  original  indorser  is  prima  fade  evidence  of  ownership.  Piequet  v. 
Curtis^  1  Sumner,  G.  G.  R.  478. 
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bat  since  he  lias  not  filled  ap  the.  blank  space,  his  intention  is  presumed 
to  act  as  servant  only  to  Clark,  whose  name  was  put  there;  that  on 
payment  thereof,  a  receipt  for  the  money  might  be  written  over  his 
name,  and  therefore  the  action  is  maintainable  by  Clark.(o)  From  the 
foregoing  case  it  appears  that  a  blank  indorsement  is  an  equivocal  fact, 
and  that  it  is  in  the  power  of  the  party  to  whom  the  biU  is  delivered  to 
make  what  use  he  pleases  of  such  an  indorsement.  He  may  either  iiae 
it  as  an  acquittance  to  discharge  the  bill,  or  as  an  assignment  to  charge 
the  indorser.  Where  a  bill  was  specially  indorsed  by  the  payee,  and 
the  defendant,  before  its  indorsement  by  the  special  indorsees,  indorsed 
it ;  it  was  holden,(p^  that  as  against  the  defendant  it  operated  as  anev 
instrument,  although  it  had  no  operation  with  regard  to  the  other 
parties  to  the  bill,  but  that  it  did  not  create  a  new  one,(l)  to  require  a 
fresh  stamp. 

Promissory  notes  and  biUs  of  exchange  are  frequently  indorsed  in 
this  manner,  ^^Pay  the  money  to  my  use,"  in  order  to  prevent  their 
beine  filled  up  with  such  an  indorsement  as  passes  the  interest.  Per 
Jjord  Hardtptekey  Ch.,  in  Snee  v.  PreMcUt,  1  Atk.  249.(2)  "A  hill, 
though  once  negotiable,  is  certainly  capable  of  being  restrained.  I 
remember  this  being  determined  on  argument.  A  blank  indorsem^t 
makes  the  bill  payable  to  bearer;  but  by  a  special  indorsement  the 
holder  may  stop  the  negotiability."  Per  Lord  MamfieldL,  C.  J.,  ARcher 
V.  Bank  of  EMlandy  Doug.  639.  These  positions  were  recognized  in 
Sigoumey  v.  Lhydj  8  B.  &  C.  622,  where  a  bill  payable  to  the  order 
of  A.  was  indorsed  by  A.  to  B.,  and  then  jB.  indorsed  thus: 
[  *866  ]  "Pay  to  C.  or  his  order  far  my  u$e ;"  it  was  holden,  *(not- 
withatanding  the  decision  in  JEvans  v.  Oramlingtany  CartL  5, 
axii  poety  p.  370,)  that  this  indorsement  was  restrictive,  and  that  the 
property  m  the  bill  remained  in  B.  On  error,  in  Exch.  Chamber, 
judgment  was  affirmed,  5  Bingh.  525. 

It  is  not  necessary  that  in  an  indorsement  of  this  kind  the  words 
"or  order"  should  be  subjoined  to  the  name  of  the  indorsee;  for  if  t 
bill  be  drawn  payable  to  order,  the  negotiability  of  the  bill  will  not  be 
restrained  by  the  omission  of  the  words  "  or  order"  in  the  indorsement, 
as  will  appear  from  the  following  cases : — 

Upon  a  case  made  at  nisi  pnus,(9)  coram  Pratty  G.  J.,  it  appeared, 
that  the  plaintiflT  had  declared  on  an  mdorsement  made  by  A.,  wherebj 
he  appointed  the  payment  to  be  to  B.  or  order y  and  upon  producing  the 
bill  in  evidence,  it  appeared  to  be  payable  to  A.  or  order,  but  the  in- 
dorsement was  in  these  words,  "Pay  the  contents  to  B. ;"  and  there- 
fore it  was  objected,  that  the  indorsement,  not  being  to  order,  did  not 


i 


o)  (Jtark  y.  Pigoi,  Salk.  126,  and  12  Mod.  192. 
p)  Penny  v.  Innet^  1  Cr.  M.  k  R.  439 ;  6  Tyrw.  10 T. 
(q)  Acheson  t.  Fountain^  Str.  657. 


(1)  If  the  holder  of  a  bill,  subject  to  certain  obligations  according  to  law  where  the 
bill  18  drawn  or  payable,  wishes  to  impose  the  same  on  his  indorseei  he  must  make  a 
special  indorsement,  or  otherwise  it  is  subject  only  to  those  of  the  place  of  indoisoDeiiU 
Ayman  y.  Shelon^  12  Wend.  439. 

(2)  Brown  y.  Jackson^  I  Wash.  C.  0.  R.  512 ;  Holme*  y.  Booper^  1  Bay,  160. 
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Mree  with  the  plaintiff's  declaration;  but,  upon  consideration,  the 
-vmole  court  were  of  opinion,  it  w;as  well  enough,  that  being  the  legal 
import  of  the  indorsement ;  and  that  the  plaintiff  might  upon  this  have 
indorsed  it  over  to  another,  who  would  be  the  proper  order  of  the  first 
indorser.  Before  this  decision  in  the  case  of  Aehesan  v.  Fountain^  the 
same  doctrine'  had  been  laid  down  with  respect  to  a  promissory  note,  in 
the  case  of  More  v.  Manning y  Oomyn's  R.  311,  vts.j  that  where  a  note 
is  drawn  payable  to  order,  and  the  payee  indorses  it  to  A.  (omitting 
the  words  ^'or  order,'*)  A.  has  (notwithstanding  such  omission)  all  the 
interest  in  the  note,  and  may  indorse  it  to  B.,  who,  upon  such  indorse- 
ment, may  maintain  an  action  against  the  maker.  So  where  a  foreign 
bill  of  exchange  was  drawn  by  A.  on  B.,(r)  payable  to  C.  or  order,  and 
accepted  by  B.,  and  0.  indorsed  it  to  D.  without  adding  the  words  '*  or 
order"  and  D.  afterwards  indorsed  it  to  E.,  who  brought  an  action 
against  B.  the  acceptor,  for  non-payment ;  evidence  having  been  ad- 
duced at  the  trial  of  the  usage  of  merchants  with  respect  to  indorsements 
of  bills  payable  to  order,  where  the  words  "or  order"  were  omitted  in 
the  indorsement,  which  evidence  was  contradictory,  some  merchants 
declaring  that  the  omission  did  not  make  any  difference,  others,  that  it 
restrained  the  negotiability  of  the  bill,  and  made  it  payable  to  the  in- 
dorsee only;  the  jury  found  a  verdict  for  the  defendant. — On  a  motion 
for  a  new  trial,  on  the  ground  that  evidence  of  the  usage  ought  not  to 
have  been  allowed ;  that  the  custom  of  merchants  was  part  of  the  law 
of  England,  and  that  the  law  of  England  was  fully  settled  upon  this 
point :  the  court  were  unanimous  that  a  new  trial  ought  to  be  granted; 
and  Lord  Mansfieldj  C.  J.,  said,  he  was  clear  that  the  evidence  ought 
not  to  have  been  admitted,  for  the  law  was  fully  settled  in  the 
cases  '^'of  More  v.  Manning^  and  Aeheson  v.  Fountainj  ante.  [  *866  3 
The  other  judges  concurred;  and  Denison,  J.,  said,  that  there 
was  not  any  instance  of  a  restrictive  limitation,  where  a, bill  was 
originally  made  payable  to  A.  or  order ;  that  he  had  never  heard  of  an 
indorsement  to  A.  only,  and  that  in  general  the  indorsement  followed 
the  nature  of  the  thing  indorsed.  As  a  bill  of  exchange  payable  to 
A.'s  order,  is,  by  the  custom  of  merchants,  payable  to  A.  if  he  does 
not  make  any  order ;  so,  by  an  indorsement  of  a  bill  of  exchange  to  the 
order  of  A.,  A.  is  entitled  to  payment  if  he  makes  no  order.  A  bill  of 
exchange  was  drawn,(9)  payable  to  I.  S.,  who  indorsed  it  in  this  man- 
ner: "ray  the  contents  of  the  bill  unto  the  order  of  Mr.  Fisher." 
Pisher  brought  an  action  as  indorsee,  averring  he  had  made  no  order 
to  receive  the  money.  The  defendant  demurred  to  the  declaration, 
supposing  that  Fisher  could  not  maintain  the  action,  because  the  in- 
dorsement was  not  to  him,  but  to  his  order;  sed per  Curiam:  The 
action  is  well  brought  against  the  indorser ;  for  among  tradesmen  this 
form  of  indorsement  is  commonly  used,  although  it  is  intended  to  be 
made  payable  to  the  person  whose  order  is  mentioned. 

A  bill  payable  to  the  order  of  A.  is  payable  to  A.,(f)  if  he  does  not 

(r)  JSdier.  East  India  Cotnpcmyj  2  Burr.  1216,  and  1  Bl.  R.  295,  recognized  since  the 
new  rales,  which  do  not  make  anj  alteration  in  the  law  merchant,  in  Cuniiffe  v.  White- 
headf  3  Bingh.  N.  G.  830. 

(«)  Fisher  v.  Fam/ret,  Garth.  403.  (t)  Stnith  v.  M^ClurCj  5  East,  476. 
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order  it  to  be  paid  to  any  other  person;  and  where  no  such  order 
appears,  it  will  be  presumed  that  none  was  made.  Defendant  had  giren 
a  bill  under  his  hand  to  pay  to  E.  G.  or  order  a  sum  of  monej,(tf)  and 
E.  G.,  by  indorsement  ordered  part  of  the  money  to  be  paid  to  plaintiff, 
upon  which  an  action  was  brought ;  and  a  special  custom  among  mer- 
chants was  laid  in  the  declaration  according  to  the  plaintiff's  cast:  upon 
demurrer  to  an  insufficient  plea,  which  defendant  had  pleaded,  it  was 
adjudged  a  yoid  custom,  and  that  the  declaration  was  ill ;  for  where  a 
man's  contract  has  subjected  him  to  only  one  action,  it  cannot  be  divided 
so  as  to  subject  him  to  two  or  more.  It  was  admitted,  however,  that 
if  the  plaintiff  had  acknowledged  the  receipt  of  the  residue,  the  declara- 
tion would  have  been  good. 

In  order  to  derive  a  legal  title  to  a  bill  of  exchange  payable  to  order, 
it  is  necessary  for  the  indorsee  in  an  action  against  the  acceptor,  to 
prove  the  hand-writing  of  the  payee  or  first  indorser  ;(2;)  and,  theref<»^ 
though  the  bill  may  come  into  the  hands  of  another  person  of  the  same 
name  with  the  payee,  yet  his  indorsement  will  not  confer  a  title,  although 
the  payee  be  not  particularly  described  in  the  bill  ;(y)  such  an  indorse- 
ment, if  made  with  the  knowledge  that  he  is  not  the  person  to  whom 
the  bill  was  made  payable,  is  a  forgery,  through  the  medium  of  whidi 
a  title  cannot  be  derived.(l) 

With  respect  to  bills  payable  to  bearer,  or  bills  payable  to 
[  *867  ]  order,  ♦but  indorsed  in  blank,  both  which  pass  by  delivery ; 
if  an  assignee  take  them,  without  any  knowledge(2)  of  defect 
of  title,  bond  fide^  and  for  valuable  consideration,  such  assimee  is  en- 
titled to  payment.  This  proposition,  as  far  as  it  affects  bills  payable 
after  sight,  or  after  date,  and  not  on  demand,  must  be  understood  with 
this  restriction,  vt?.,  that  the  party  seeking  to  recover  on  such  bill  has 
not  taken  it  after  it  became  due;  for  m  that  case  he  takes  the  bill  sub- 
ject to  all  its  equities.     See  antey  p.  845. 

The  following  case,  decided  on  a  promissory  note,  will  illustrate  this 
position :  Trover  for  a  bank  note  of  211.  108.  payable  to  A.  or  bearer, 

(tt)  Hawkint  t.  Cardee^  Salk.  65 ;  Carth.  466 ;  Lord  Raym.  360,  8,  C. 

]x)  Smith  y.  ChetteTf  1  T.  R.  664. 

(y)  Mead  v.  Young^  4  T.  R.  28  ;  per  three  jastices,  KmyoHj  C.  J.,  diss. 

(1)  Indorsements  of  bills  are  usaallj  made  after  acceptance,  and  before  payment; 
but  though  the  term  transfer  supposes  a  pre-existing  bill,  a  transfer  may  generally  be 
made  previously  to  a  bill  being  complete.  Thus  if  a  man  indorse  his  name  on  a  blank 
piece  of  paper,  with  the  intent  that  a  bill  or  note  should  be  written  on  it,  sach  an 
indorsement  will  operate  as  a  letter  of  credit  for  an  indefinite  sum,  and  wiU  bind  the 
indorser  to  pay  it  at  any  time  which  the  person  to  which  he  entrusts  the  paper  cboses 
to  insert  in  it.  Russell  v.  Langsiaff^  Doug.  614;  Newsom  v.  Thornton^  6  East,  21 ;  CoUms 
T.  Emettj  1  H.  Bl.  313 ;  VioUtt  T.  Fatton^  6  Cranch,  142 ;  Putnam  ▼.  Sullivan,  4  Mass.  Rep. 
46.  So  where  A.  made  a  note  with  a  blank  for  the  sum,  and  sent  it  to  the  payee,  and 
requested  him  to  fill  it  up,  it  was  held  that  the  payee  might  lawftiUy  fill  up  the  blank 
and  recover  upon  the  note.  Jordan  y.  NeiUon^  2  Wash.  Rep.  164;  Bank  of  Limstom 
V.  Penickj  6  Monroe,  25. 

(2)  See  Oood  y.  Coe^  cited  in  argument,  in  Boehm  y.  SterUng,  7  Term,  R.  427,  where 
the  plaintiff  had  taken  the  note,  on  which  he  sued,  for  a  valuable  consideration,  three 
months  after  it  was  due ;  and  it  appearing  that  the  note  had  been  lost  by  the  true  owners, 
and  that  the  person  from  whom  the  plaintiff  received  it  had  notice  of  thiSj  Lord  J^eayoa 
held,  that  the  plaintiff  was  not  entitled  to  recover. 
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on  €leiiiand.(2)  A.  being  possessed  of  the  note,  sent  it  by  the  general 
post,  under  cover,  to  B.  in  Oxfordshire.  The  mail  was  robbed,  and  the 
note  stolen.  The  note  in  question  afterwards  came  into  the  hands  of 
plaintiff  for  a  valuable  consideration,  in  the  course  of  his  bvsinessy  and 
without  notice  that  it  had  been  stolen.  The  plaintiff  having  delivered 
the  note  to  defendant,  who  was  a  clerk  in  the  Bank,  for  payment,  he 
refused  either  to  pay  the  money  or  re-deliver  the  note,  whereupon  this 
action  was  brought.  On  a  case  reserved,  the  court  were  of  opinion, 
that  plaintiff  had  sufficient  property  in  the  note  to  maintain  this  action: 
that  a  contrary  determination  would  be  attended  with  injurious  conse- 
quences to  commerce,  since  bank  notes  are  constantly  treated  and  con- 
sidered as  money,  and  paid  and  received  as  cash,  and  it  was  necessary 
that  their  currency  should  be  established  and  secured.  So  where  a  bill 
of  exchange(a^  with  a  blank  indorsement,  had  been  lost  by  the  holder, 
and  afterwards  discounted  by  the  plaintiffs,  (who  were  baiJcers,)  in  the 
usual  course  of  their  business,  without  notice,  for  a  person  unknown  to 
them,  the  plaintiffs  were  permitted  to  recover  against  the  acceptor, 
upon  proving  the  consideration  which  they  had  paid  for  the  biU,  which 
Kentfonj  C.  J.,  thought  necessary.  N.  The  holder  had  advertised  the 
bill,  but  it  did  not  appear  that  plaintifis  had  ever  seen  the  advertise- 
ment. 

In  cases  of  this  description.  Lord  TenterdeUj  C.  J«,  used  to  direct 
the  jury  to  find  for  the  defendant,  if  they  thought  that  the  plaintiff  had 
taken  the  bill  or  note  under  circumstances  which  ought  to  have  excited 
the  suspicions  of  a  prudent  man.  See  GHU  v.  Oubitt^  B.  &.  0. 
466,  and  Down  v.  ffaUing,  4  B.  &  0.  830.  But  *in  Crook  v.  [  *868  ] 
JadiSy{f>)  where  the  C.  J.  Denman  had  left  it  to  the  jury  to 
say,  whether  there  had  been  gross  negligence  on  the  part  of  the  plain- 
tiff in  taking  a  bill>  the  court  were  of  opinion  that  this  was  a  more  ac- 
curate mode  of  submitting  the  question  than  the  language  adopted  in 
QUI  V.  Oubittj  and  Down  v.  Sailing*  In  Easley  v.  Orocltfordj{c)  it  was 
left  to  the  jury  to  find,  whether  the  defendant  had  used  due  caution  in 
taking  a  bank-note  of  the  amount  of  200Z.,  and  the  jury  having  found 
that  he  had  not,  the  court  refiised  to  disturb  the  verdict,  (d)(1)  Sut  it  is 
BOW  clearly  settled  that  gross  negligence  only  is  not  a  sumcient  answer, 
Inhere  the  party  has  given  consideration  for  the  bill ;  and  that  gross 
negligence  may  be  evidence  of  mala  fides j  but  is  not  the  same  thing  ;(e) 
and  Siat  the  owner  of  a  bill  is  entitled  to  recover  upon  it,  if  he  has 


[z)  MtUer  y.  Race,  1  Burr.  462. 

a)  Latvson  v.  Weston^  4  Esp.  N.  P.  C.  66. 

[b)  3  Nev.  k  M.  267 ;  5  B.  ft  Ad.  909 ;  recognized  in  Backhouse  ▼.  Harrisonj  5  B.  ft  Ad. 
]098,*  3  Nev.  ft  M.  188. 

(e)  10  Bingh.  243 ;  3  M.  ft  Sc.  tOO. 

jd)  See  also  Foster  v.  Pearson^  1  Cr.  M.  ft  B.  849,  and  6  Tyrw.  265  j  Snow  v.  Peacock^ 
3  Bingh.  406  ;  Snow  ▼.  Sadler,  3  Bingh.  610. 

(«)  Ooodman  y.  Harvey,  4  A.  ft  E.  870 ;  6  Nev.  ft  M.  372,  recognized  In  JJiher  y.  JBtcA, 
10  A.  ft£.  784. 

(1^  No  property  passes  to  A.  in  a  $1000  bank  note  stolen  and  transferred  to  him  by 
one  indebted  in  a  less  snm  on  a  promissory  note,  where  he  does  not  gire  any  credit 
therefor,  nor  return  the  promissory  note,  and  the  bank  note  is  stopped  in  a  bank  to  which 
A.  had  taken  it  to  get  it  exchanged.    Sylvetter  y.  Oirard,  4  Rawle,  185. 
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come  by  it  honestly ;  and  that  that  fact  is  implied  prtmd  facte  by  pos- 
session, and  that  to  meet  the  inference  so  raised,  frand,  felony,  or  some 
such  other  matter  most  be  proved.(/) 

Defendant,  on  the  22nd(^)  October,  1763,  gare  Bicknell,  irho  was 
husband  of  a  ship  belonging  to  defendant,  a  cash-note,  or  check,  on  his 
banker,  which  was  worded  thus:  "Pay  to  ship  Fortnne,  or  bearer, 
702.''  B.  lost  the  cash  note,  which  having  been  offered  to  plaintiff,  a 
grocer  at  Portsmouth,  on  the  25th  October,  1763,  in  the  course  of  bu- 
9tnes$j  he  took  it  bond  Jide,  and  gave  a  yaluable  consideration  for  it, 
without  notice  of  the  loss.  Defendant  having  directed  his  banker  not 
to  pay  the  cash-note,  an  action  was  brought:  and  plaintiff  declared; 
first,  as  on  an  inland  bill  of  exchange ;  and,  secondly,  for  money  had 
and  received.  Verdict  for  defendant.  A  motion  was  made  for  a  new 
trial,  which,  after  argument,  was  granted ;  the  court  observing,  that 
notes  of  this  kind  were  negotiable  by  delivery,  and  as  plaintiff  came 
fairly  by  the  note  in  question,  for  a  valuable  consideration,  he  was  en- 
titled to  recover.  And  per  Yates^  J.,  ^*  It  has  been  doubted  whether 
that  species  of  action,  where  the  plaintiff  declares  upon  the  note  itself, 
as  upon  a  specialty,  was  proper ;  but  here  is  a  count  for  money  had 
and  received.  The  question,  whether  plaintiff  can  maintain  this  action, 
depends  upon  the  note's  beine  assignable  or  not.  The  original  ad- 
vancer of  the  money  manifestly  appears  to  have  had  money  in  the 
hands  of  the  drawer;  and  therefore  he  was  certainly  entitled  to  bring 
this  action ;  and  if  he  transfer  his  property  to  another  person,  that 
other  person  may  also  maintain  the  like  action.  Bicknell  must, 
[  ^869  ]  under  the  circumstances  of  "^the  case,  be  considered  as  having 
delivered  this  instrument  to  plaintiff,  which  is  tantamount  to 
indorsement;  and  there  is  not  any  doubt  of  his  having  come  by  it 
fairly,  bond  fide^  and  for  a  valuable  consideration.  Case  on  a  bill  of 
exchange  payable  to  I.  S.  or  bearer,  against  the  drawer.(A)  Upon 
evidence,  ruled  by  Lord  Pembertony  that  plaintiff  must  entitle  himself 
to  it  on  a  valuable  consideration,  rthough  among  bankers  they  never 
make  indorsements  in  such  case,)  for  if  he  come  to  be  bearer  by 
casualty  or  knavery,  he  shall  not  have  the  benefit  of  it.  A  bank-bill 
payable  to  A.  or  bearer,  being  given  to  A.  and  lost,(t)  was  found  by  a 
stranger,  who  transferred  it  to  0.  for  a  valuable  consideration.  C.  got 
a  new  bill  in  his  own  name.  Per  HoUj  C.  J. — "  A.  may  have  trover 
against  the  stranger,  who  found  the  bill,  for  he  had  not  any  title,  though 
payment  to  him  would  have  indemnified  the  bank ;  but  A.  cannot  main- 
tain trover  against  0.  by  reason  of  the  course  of  trade,  which  creates  a 
property  in  the  bearer.'  A  bill  of  exchange,  payable  to  order,  with  a 
blank  indorsement,  stands  on  the  same  footing  as  a  bill  payable  to 
bearer;  both  passing  by  delivery.  On  this  principle,  and  on  the  au- 
thority of  the  preceding  cases  of  Miller  v.  Race,  and  GhrarU  v.  Vaughan^ 
it  has  been  holden,(^)  that  a  bill  with  a  blank  indorsement  hadng  been 

(/)  Per  Lord  Denman^  C.  J.,  in  Arhoum  r.  Anderton^  1  Q.  B.  498 ;  1  G.  Jfc  D.  403. 
\g)  Grant  v.  Vaughan^  3  Burr.  1516 ;  1  Bl.  R.  485,  8,  C, 

(h)  Hinton  v. ,  2  Show.  235. 

(t)  Anon,  B.  R.  London  Sittings,  M.  10  Will.  III.  Salk.  126.    Ld.  Raym.  738,  &  C. 
(k)  Peacock  r.  JRhodeij  Doug.  633. 
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Stolen  and  negotiated,  the  innocent  indorsee  thereof,  for  a  valuable  con- 
sideration in  the  U9udl  course  of  bu9inessj  without  notice,  might  recover 
against  the  drawer.(l) 

A  banker  is  bound(Z)  to  pay  a  check  drawn  by  a  customer  within  a 
reasonable  time  after  ne  (the  banker)  has  received  sufficient  funds  be- 
longing to  the  customer ;  and  the  customer  may  maintain  an  action  of 
tort  against  the  banker  for  refusing  payment  of  a  check  under  such  cir- 
cumstances, and  is  entitled  to  have  a  verdict  for  nominal  damages, 
although  he  cannot  prove  that  he  has  sustained  any  actual  damage. 
This  decision  rests  entirely  on  the  consideration  that  the  action,  an 
action  on  the  case,  was  founded  on  a  contract,  not  on  a  general  duty 
implied  by  law.  The  contract  creates  a  duty,  and  the  neglect  to  per- 
form that  duty,  or  the  non-feasance,  is  a  ground  of  action  upon  a 
tort.(w») 

Where  a  customer  of  the  Bank  of  England  was  in  the  habit  of  making 
his  acceptances  payable  at  the  Bank,  and  one  of  such  acceptances 
being  presented  for  payment  at  eleven  o'clock  in  the  morning,  was  dis- 
honoured, for  want  of  assets,  and  was  presented  again  by  a  notary  at 
six  in  the  evening,  when  the  same  answer  was  given  by  a  per- 
son stationed  for  that  purpose ;  it  was  holden,(n)  in  *an  action  [  *S70  ] 
for  dishonouring  the  bill,  that  the  Bank,  although  they  had, 
before  six  o'clock,  received  assets,  were  not  bound  to  pay  the  bill,  it 
being  after  the  usual  hours  of  business. 

C^  the  Parti/  in  whom  the  Right  of  Tranter  is  vested. — Defendant 
drew  a  bill  of  exchange  upon  A.,(o)  payable  at  so  many  days'  sight  to 
B.  or  order,  for  the  use  of  G. ;  JB.  indorsed  this  bill  to  plaintiff  for 
value  received :  this  bill  was  accepted,  but  payment  having  been  re- 
fused, plaintiff  brought  this  action  as  indorsee,  against  defendant  as 
drawer.  Defendant,  after  oyer  of  the  bill,  pleaded  that  C.  (the  cestui 
que  use,)  was  an  officer  in  the  excise,  and  indebted  to  the  King  in  such 
a  sum,  and  that  upon  an  exchequer  process,  at  the  suit  of  the  King,  the 
sum  mentioned  in  the  bill  was  extended  in  his  hands :  upon  demurrer, 
it  was  adjudged  by  the  court  for  the  plaintiff  ;(i>)  first,  because  0.  had 
an  equitable  and  not  a  legal  interest  to  have  tne  money,  for  he  could 
not  maintain  an  action  against  the  acceptor.  Secondly,  the  indorse- 
ment was  for  value  received  of  plaintiff  by  B.,  and  so  !B.  received  the 
money  to  which  C,  as  cestui  qui  use,  had  an  equity :  but  the  sum  de- 
manded by  plaintiff  is  not  that  sum,  but  another  due  to  him  for  value 
received,  in  which  sum  G.  was  not  concerned,  for  which  reason  the 
money  now  in  demand  was  not  extendible.    This  judgment  was  affirmed 

(/)  Manetti  ▼.  WiUiams,  1  B.  k  Ad.  415. 

(m)  Per  Tmdal^  C.  J.,  deliyering  the  judgment  of  the  Exchequer  Chamber^  in  BoorrtKin 
V.  Brown,  3  Q.  B.  526;  2  G.  ft  D.  Y93. 

n)  Whitaker  v.  Bank  of  Englandy  1  Cr.  M.  k  R.  744. 
)  Evan*  y.  Cramlington,  Carth.  5. 
})  K.  I  Will,  k  Ma.  Holt,  C.  J. 


(1)  A  bank  note  payable  to  W,  Pitty  or  hearer,  is  in  effect  payable  to  the  bearer;  aa 
between  any  bonSL  fide  holder  and  the  bank,  such  holder  is  to  be  deemed  the  bearer  to 
whom  the  bank  is  originally  liable.    Ballard  v.  BeU,  1  Mason's  Rep.  252. 
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in  error  in  the  Exchequer  Chamber.  E.  2  WilL  &  Ma.  8ee  2  Vent. 
807.  See  remarks  on  this  case  in  Sigaurnejf  v.  Lhyd^  8  B.  &  C.  630. 
It  is  the  constant  usage  of  merchants  for  administrators  to  indorse 
and  assign  over  bills  of  ezchange,(a)  made  pajable  to  their  intestate's 
order.  Where  a  bill  of  exchange  has  been  indorsed  by  the  payee  to 
A.  and  B.  as  executors,(r)  they  may  declare  as  such  in  an  action 
against  the  acceptor.(l)  When  a  bill  of  exchange  is  drawn,  payable 
to  A.  and  B.  or  their  order,(«)  and  A.  and  B.  are  not  parters:  to  mske 
it  negotiable,  the  bill  should  be  indorsed  by  A.  and  B.,  such  being  the 
usage  of  merchants  ;(2)  but  in  such  case,  if  the  bill  be  indorsed  by  A 
in  the  name  of  himself  and  B.,  and  afterwards  the  drawee  accepts  the 
bill  so  indorsed,(f)  it  is  not  competent  to  him  to  object,-  that  the  bill  has 
not  been  regularly  indorsed.  See  Parthouse  v.  Parkerj  po$t,  tit 
"Partners,"  Sect.  IV. 


♦VI.  Of  Presentment  far  Payment^  and  herein  of  the  Dag$ 
[  *871  ]  of  Qraee,  p.  371 ;  Norirpayment  and  Notice  thereof 

p.  878 ;  Protest,  p.  880. 

Where  bills  of  exchange  are  drawn  payable  at  usance,(8)  or  a 
certain  time  after  date,  or  after  sight,  such  bills  ought  not  to  be  pre- 
sented for  payment  at  the  expiration  of  the  time  mentioned  in  the  bills, 
but  at  the  expiration  of  what  are  termed  days  of  grace.  (4)  In  an  action 
against  the  drawer  of  a  bill  of  exchange,  the  evidence  being  that  the 
bill  had  been  demanded  from  the  acceptor  on  the  day  preceding  the 
last  day  of  grace ;  the  plaintiff  was  nonsuited.(5)  Wiffen  v.  HoberU, 
1  Esp.  N.  P.  C.  262.  Kenyan^  C.  J.  "  In  case  of  foreign  bills  of 
exchange,  the  custom  is,(u)  that  three  days(6)  are  allowed  for  payment 

{q)  Per  Vemton^  J.,  3  Wil§.  4.  (r)  JTmy  T.  TKom^  1  T.  R.  487. 

tt)  Carviek  T.  Vickeryf  Doag.  663,  n. 
U)  Jonea  v.  Maifford^  1  Campb.  83,  n. 

[tt)  Per  merchantB  in  evidence  at  Guildhall,  Trin.  1  Will.  III.  coram  Holt,  C.  J.,  Tat$d 
r.  Leufitj  Lord  Raym.  743. 


(1)  If  a  negotiable  note  be  made  pajable  to  two  executors  as  snch,  it  cannot  be  trana- 
fexred  by  the  indorsement  of  one  of  them ;  but  both  must  indorse  the  note  to  pass  the 
property  by  assignment.    Smiih  v.  Whiting^  4  Mass.  Rep.  334. 

(2)  As  the  property  in  a  bill  of  exchange  passes  to  the  holder,  when  he  pays  the  con- 
sideration, and  as  indorsement  is  merely  evidence  of  the  transfer,  a  trader,  who  befoie 
his  bankruptcy  has  parted  with  a  bill  for  a  valuable  consideration,  but  omitted  to  indorse 
it,  may  indorse  it  after  his  bankruptcy :  and  such  indorsement  will  be  a  sufficient  title  to 
the  party  to  whom  it  was  delivered.    Smith  v.  Piekeringy  Peake's  N.  P.  C.  50. 

(3)  This  term  signifies  the  time  which,  by  the  usage  of  the  countries  between  which 
the  bills  are  drawn,  is  appointed  for  the  payment  of  them.  Poth.  s.  15.  See  a  table  of 
usances,  Chitty,  142,  143.  Usances  are  calculated  exclusively  of'  the  date  of  the  bill 
Id.  143.  The  computation  of  time,  when  expressed  by  months,  is  by  calendar  mouths, 
lb. '  Where  bills  are  payable  so  many  days  after  sight,  the  days  are  computed  from  tbe 
day  tbe  bills  are  accepted,  or  protested  for  non-acceptance. 

(4)  Days  of  grace  are  part  of  the  original  contract,  and  the  negotiability  of  a  note  is 
as  unrestricted  then  as  before.    Savingt  Bank  v.  Bate»^  8  Conn.  505. 

(5)  riatt  V.  Eads^  1  Blackf.  81 ;  Leavitt  v.  Simes,  3  N.  H.  R.  14.  Demand  must  be  made 
on  the  last  day  of  grace.  Eldridge  v.  Rogers^  Minor,  392  ;  MUcktU  t.  Le  Grand^  1  Mason, 
176 ;  Ontario  Bank  v.  Petree^  3  Wend.  456. 

(6)  Three  days,  exclusively  of  the  day  on  which  the  bill  becomes  dne,  evezywhere, 
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of  them,  and  if  they  are  not  paid  on  the  last  of  the  said  days,  the 
party  ought  immediately  to  protest  the  bill,  and  return  it,  and  oy  this 
means  the  drawer  will  be  charged ;  but  if  he  does  not  protest  on  the 
last  of  the  three  days  of  grace,  there,  although  he  upon  whom  the  bill 
is  drawn  fails,  the  drawer  will  not  be  chargeable ;  for  it  shall  be  reck- 
oned his  folly  that  he  did  not  protest,  &c.  But  if  it  happens  that  the 
last  of  the  said  three  days  is  a  Sunday,  or  a  great  holiday,  as  Ghrist- 
mas-day,  &;c.,  upon  which  no  money  used  to  be  paid,  there  the  party 
ought  to  demand  the  money  on  the  second  day;  otherwise  it  will  be  at 
his  own  peril,  for  the  drawer  will  not  be  chargeable."  [See  City  Bank 
y.  Outter^  3  Pick.  R.  414.]  Good  Friday  is  to  be  considered  as  a  Sun- 
day or  Chri8tmas-day.(a:)  By  stat.  7  &  8  Geo.  IV.  c.  15,  s.  2,  bills  of 
exchange  becoming  due  on  a  day  appointed  by  proclamation  for  fast 
or  thanksgiving  are  payable  on  the  day  preceding :  and  by  sect.  3, 
Good  Friday,  Christmas-day,  and  every  such  day  of  fast  or  thanks- 
giving is  to  be  considered,  as  regards  bills  of  exchange  and  promissory 
notes,  as  Sunday.(l) 

The  foregoing  passage  from  Lord  Raymond's  Reports,  mentions  only 
foreign  bills  of  exchange ;  but  it  was  said,  by  Lord  Kenyan^  C.  J.,  in 
Brown  v.  Sarraden,  4  T.  R.  152,  that  it  had  been  settled 
'''for  more  than  half  a  century,  that  inland  bills  of  exchange  [  *372  ] 
were  payable  at  the  same  time  as  foreign  bills  of  ezchange.(^) 
A  foreign  bill  of  exchange  was  drawn  on  C.  and  Go.  at  Liverpool,  pay- 
able to  A.  in  London.  G.  and  Co.  having  refused  to  accept,  it  was 
accepted  by  B.  in  London,  for  the  honour  of  the  payee,  if  regularly 
protested  and  refused  when  due.  It  was  holden(y)  in  an  action  against 
^.,  that  under  the  special  form  of  the  acceptance,  a  presentment  for 
payment  to  C.  and  Oo«  at  Liverpool,  a  refusal  by  them,  and  a  protest 

(x)  Stat  39  k  40  Geo.  IIT.  c.  42. 
(V)  MUcheU  T.  Barin^^  10  B.  &  C.  4. 

except  at  Hamburgh,  where  that  day  makes  one  of  the  days  of  grace.  Ghitty,  140.  A 
bill,  drawn  at  five  days  after  nght,  and  accepted  on  the  firtt  day  of  a  month,  is  payable 
on  the  ninth  day  of  the  same  month,  the  day  of  the  acceptance  being  excluded,  and  the 
three  days  of  graee  allowed ;  a  demand  on  the  eighth^  and  protest  for  non-payment,  is  too 
early,  and  therefore  void.    Mitchell  y.  Degrand,  1  Mason's  Rep.  176. 

(1)  Martin  v.  IngereoU,  8  Pick.  1 ;  Chamberlain  v.  Maitlandy  5  B.  Monr.  448 ;  City  Bank 
T.  Cutter,  3  Pick.  414. 

Payment  may  be  demanded  on  the  last  day  of  grace,  and  if  the  bill  or  note  be  not 
then  paid,  an  action  may  be  commenced  on  that  day.  OruUy  v.  Thureton,  4  Greenl. 
479.  S.  P.  Shed  v.  Brett,  1  Pick.  401.  Contra,  Osbom  v.  Moneure,  3  Wend.  170,  where 
it  was  held  to  be  ground  of  nonsuit,  that  the  action  was  commenced  on  the  third  day  of 
grace.  The  rule  in  South  Carolina  seems  to  be  the  same  as  that  of  Massachusetts. 
WiUan  v.  Williman,  1  Nott  &  M'O.  440.  See  also  Renner  y.  Bank  of  Columbia,  9 
Wheat.  581 ;  MUle  v.  Bank  of  U,  8.,  Hid.  431 ;  Bank  of  Washington  v.  Tupleti,  1  Peters's 
Bep.  25. 

(2)  In  the  United  States,  the  days  of  grace  are  allowed,  except  in  Massachusetts, 
where  they  are  not  allowed  unless  expressly  stipulated  in  the  contract.  Jones  y.  FaleSf 
4  Mass.  Rep.  245.  See  Rey.  St  c.  33,  {  5.  In  France,  the  days  of  grace  are  abolished 
by  the  new  commercial  code,  and  all  bills  and  notes  are  payable  at  the  time  mentioned 
in  the  bills.  Code  de  Commerce,  liy.  1,  tit.  10 ;  Des  Letters  deChange.  Not  allowed 
on  common  notes  of  hand  in  Ohio.  Contra,  as  to  those  payable  at  banks.  Sharp  y.  Ward, 
7  Ohio,  223.  See  also  HarveU  y.  Bixler,  Walker,  176.  A  note  not  negotiable  is  not 
entitled  to  graee.  Backus  y.  Danforth,  10  Conn.  300.  See  Byles  on  Bills,  161,  3  Am.  ed ; 
Story  on  Bills,  {  334. 
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there  were  necessary,  and  therefore  that  the  bill  was  properly  presented 
for  payment  there  on  the  day  it  became  due. 

There  is  a  distinction  between  bills  payable  at  a  certain  time  afW 
date,  and  bills  payable  at  a  certain  time  after  sizht.  The  holder  of  a 
bill  payable  after  date  is  bound  to  use  all  due  dihgence,  and  to  present 
such  bill  at  its  maturity,  but  in  case  of  a  bill  payable  after  sight,  the 
holder  may  put  the  bill  into  circulation  before  he  presents  it  ;(z)  or, 
although  he  does  not  circulate  it,  he  may  take  a  reasonable  time  to  pre- 
sent it.  A  delay  to  present  until  the  fourth  day  a  bill  on  London,  given 
within  twenty  miles  thereof,  is  not  unreasonable.  I  am  not  aware  that 
it  has  ever  been  solemnly  decided,  that  days  of  grace  are  allowable  on 
bills  of  exchange  payable  at  si^ht.  If  the  reader  wishes  to  pursue  the 
dicta  on  this  sm>ject,  he  will  find  them  collected  in  Mr.  Ghitty's  Treatise 
on  Bills  of  Exchange,  &c.,  p.  144,  145,  146.(1)  The  weight  of  autho- 
rity is  in  favour  of  such  an  allowance.  Days  of  grace  are  not  allowed 
on  bills  pliable  on  demand.  Chitty,  146.  There  are  not  any  days  of 
grace  in  iTance.(a)  No  debt  arises  upon  a  bill  payable  after  sight, 
until  a  presentment  for  payment ;  and  consequently  the  statute  of  1^- 
tations  will  not  operate  as  a  bar  to  such  bill,  unless  it  has  been  pre- 
sented for  payment  six  years  before  the  action  commenced.(6)  With 
respect  to  promissory  notes  payable  on  demand,  the  statute  runs  from 
the  date  of  the  note;(c)  but  where  the  note  was  payable  ^^two  yesn 
after  demand ;"  it  was  holden,r(2)  that  the  statute  did  not  begin  to  nm 
until  two  years  after  demand  ot  payment  had  been  made.  Upon  a  pro- 
missory note,  payable  on  demand  ^^at  sight,"  an  action  cannot  be  main- 
tained(6)  until  after  presentment.  Where  the  defendant  promised,  ia 
consideration  of  the  plaintiff  having  agreed  not  to  sue  him  on  two  bilk, 
to  pay  him  ^^  whenever  his  circumstances  would  enable  him  to  do  so,  and 
he  should  be  called  upon  for  that  purpose ;"  it  was  holden,  that  the 

limitation  of  action  ran  from  the  time  of  defendant  hm^ 
[  *S78  ]  able  to  pay,  though  plaintiff  had  *made  no  demand,  and  haa 

not  been  informed  by  defendant,  or  otherwise  had  knowledge 
of  such  ability.(/) 

Nonpayment  and  Notice  thereof. — The  acceptor  of  a  bill  of  ex- 
changes having,  or  being  presumed  to  have,  in  lus  hands  effects  of  die 
drawer,  tor  the  purpose  of  discharging  the  bill,  is  considered  as  the 

Srincipal  debtor,  and  is  primarily  liable ;  payment  must,  therefore,  he 
emanded  of  the  acceptor,  in  the  first  instance,  on  the  day  when  the 


i; 


[2)  Per  Oibht^  0.  J.,  in  Ooupy  r.  nardm,  Holt,  K.  P.  C.  344  j  Fry  T,JSiUf  7  Tiannt39T- 

[a)  Rothschild  v.  Currie,  1  Q.  B.  43  ;  4  P.  &  D.  737. 

(6)  Holme*  v.  Kerriaon^  2  Taunt.  323. 

(c)  ChriaUe  Y.  Ftmtick^  C.  B.,  London  Sittings  after  M.  T.,  52  Geo.  III.  Sir  J.  JTm*- 
field,  G.  J.,  M.  S. ;  Norton  t.  EUam^  2  M.  ft  W.  461,  S.  P.,  where  note  was  pajable  with 
interest  on  demand. 

{d)  Thorpe  and  Wife  v.  Booth,  1  Ry.  k  Moo.  388,  and  8  D.  &  R.  347,  ander  the  name  of 
Thorpe  V.  Combe, 

(e)  Dixon  y.  NuUaU,  1  Gr.  H.  k  R.  307 ;  4  Tjrw.  1013. 

(/)  Waters  v.  Earl  of  Thanet,  2  Q.  B.  767 ;  2  G.  If  D.  166. 

(g)  DaggliMh  T.  Weatherby,  2  Bl.  R.  747. 

(1)  And  in  Bjles  on  Bills,  p.  162,  and  Story  on  BUls,  {  334. 
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bill  becomes  due;  and  in  case  of  refusal  or  default,  due  notice  of  such 
demand  and  refusal  or  default  must  be  given  to  the  drawer,  within  a 
reasonable  time  after  such  demand  and  refusal  or  default,  in  order  that 
he  may  withdraw  his  effects  as  speedily  as  possible  from  the  hands  of 
the  acceptor.  Until  these  previous  steps  have  been  taken,  the  drawer 
cannot  be  resorted  to  for  non-payment  of  the  bilL  The  want  of  notice 
to  a  drawer  who  has  effects  in  the  hands  of  the  acceptor,  after  dis- 
honour of  the  bill,  is  considered  as  tantamount  to  payment  bv  him. 
The  notice  of  dishonour  may  be  given  on  the  same  day  on  which  pay- 
ment is  refused.(A^  Want  of  effects  in  the  hands  of  the  drawee  at  the 
time  of  drawing  tne  bill  and  of  its  maturity,  and  the  absence  of  rea- 
sonable grounds  for  expecting  that  the  bill  will  be  paid,  will  dispense 
irith  the  necessity  of  presenting  the  bill  for  payment  to  the  drawee, 
vrhen  it  arrives  at  its  maturity  ;(t)  and  if  it  be  presented  two  days  after 
and  payment  is  refused,  the  drawer  is  liable. 

In  an  action  by  an  indorsee  of  a  bill  against  the  drawer,(A;)  it  ap- 
peared that  the  bill  had  been  drawn  on  the  1st  of  March,  1806,  by  the 
defendant,  on  one  Moses  Agar,  payable  three  months  after  date :  and 
the  plaintiff,  having  become  the  holder  of  it,  had  placed  it  in  the  hands 
of  his  bankers,  Down  and  Go.  On  the  4th  of  June,  when  the  bill  became 
due,  a  clerk  of  Down  and  Go.  presented  it  for  payment ;  and  it  was  dis- 
honoured. On  the  5th  they  returned  it  to  the  plaintiff,  who  by  letter 
put  into  the  two-penny  post  on  the  6th,  save  notice  to  the  defendant  of 
the  dishonour ;  the  plamtiff  living  in  London,  and  the  defendant  at 
Shadwell.  The  case  was  left  to  the  jury  on  the  question  whether  the 
notice  of  the  dishonour  had  been  given  in  a  reasonable  time ;  and  the 
jury,  being  of  opinion  that  it  had,  found  a  verdict  for  the  plaintiff. 
And  on  motion  for  a  new  trial,  on  the  ground  that  due  diligence  had 
not  been  used,  the  court  refused  the  rule : — Le  BlanCy  J.,  observing 
that  it  could  not  be  contended  that  a  banker  ought  to  crive  notice  of  the 
dishonour  to  any  but  his  customer,(2)  for  whom  he  held  the  bill ;  and 
he  thought  that  the  holder  of  a  bill  might  avail  himself  of  the  convey- 
ance by  the  two-penny  post.  The  distance  at  which  the  parties  live 
from  one  another  is  immaterial,  provided  they  are  within  the 
limits  of  the  two-penny  *post ;  and  it  is  sufficient  if  the  letter  [  '^'374  ] 
be  put  into  the  receiving-house  in  time  for  the  party  to  have 
it  on  the  day  when  he  ought  to  have  notice  of  its  dishonour.(m)(l) 
ITotice  to  the  drawers  of  non-payment,  by  sending  to  their  counting- 
house,  during  hours  of  business,  on  two  successive  days,  knocking  there, 
and  making  noise  sufficient  to  be  heard  by  persons  within,  and  waiting 
there  several  minutes,  the  inner  door  of  the  counting-house  being 

(A)  Burbridffe  y.  Matmertj  3  Gampb.  193. 
it)  Terry  t.  Parker^  6  A.  ft  B.  602. 

{i)  Scou  y.  hiffwd^  9  East,  347  \  1  Campb.  246,  5.  C.    See  also  LamgdaU  y.  Trimmer, 
15  East,  291. 
(I)  See  Bobson  y.  Bennett^  2  Tannt  388. 
(m)  Hilton  y.  Fairehuffhy  2  Campb.  633. 


(1)  The  post  mark  on  the  letter  is  not  conclnsiye  eyidence  of  the  time  at  which  the 
letter  was  sent.    Stocken  y.  CoUin,  7  M.  ft  W.  615. 
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Devonport.  The  notes  never  were  presented  at  all.  Per  Cur,(b) 
**  This  is  the  ordinary  case  of  a  bill  or  note  payable  to  the  bearer,  on 
demand,  on  a  banker,  ^ven  by  way  of  payment.  A  party  recei^g 
such  a  note,  if  payable  in  the  place  where  it  is  given,  is  not  bound  to 
present  it  until  the  morning  of  the  next  day  of  business  after  its  receipt; 
and  if  payable  elsewhere,  he  is  bound  to  send  it  by  the  post  of  the  day 
next  following  that  on  which  it  was  given  him.  The  plaintiff  was  not 
bound  to  send  these  before  the  Saturday's  post,  in  which  case  they 
could  not  have  been  presented,  as  the  bank  had  stopped."  Wh^e  the 
holder  of  a  bill  of  exchange  intends  to  sue  any  of  the  indorsers,  it  is 
incumbent  on  him  first  to  demand  payment  from  the  acceptor,  on  the 
day  when  the  bill  becomes  due,(c)  and  in  case  of  refusal,  to  ^ve  due 
notice  thereof,  within  a  reasonable  time,  to  the  indorser.(l)  Notice  of 
dishonour  must  be  given  within  a  reasonable  time.  The  general  rule 
as  it  may  be  collected  from  Tindal  v.  Braumy  1  T.  B.  167,  seems  to  be, 
with  respect  to  persons  living  in  the  same  town,  that  the  notice  shall 
^  be  given  by  the  next  day ;  and  with  regard  to  such  as  live  at  different 
places,  that  it  shall  be  sent  by  the  next  post.  But  if  in  any  particoUr 
place  the  post  should  go  out  so  early  after  the  receipt  of  the  intelligence, 
as  that  it  would  be  inconvenient  to  require  a  strict  adherence  to  the 
general  rule,  then,  with  respect  to  a  place  so  circumstanced,  it  would 
not  be  reasonable  to  require  the  notice  to  be  sent  till  the  second  post 
In  Ifaynes  v.  BirkSj  8  Bos.  &;  Pul.  599,  where  the  bill,  which  was  pat 
by  plaintiff  in  the  hands  of  his  banker  to  present  for  payment,  hating 
been  dishonoured  in  London,  about  two  o'clock  on  Saturday,  and  pre- 
sented again  at  nine  in  the  evening  by  a  notary,  and  notice 
[  *877  ]  given  of  the  dishonour  to  the  ^plaintiff  on  Monday,  at  Knights- 
bridge,  who  gave  notice  to  the  indorser  of  it  on  Tuesday  at 
noon,  in  Tottenham  Court  Boad ;  it  was  holden,  that  this  notice  was 
reasonable  notice;  Lord  Alvanley^  C.  J.,  observing,  that  it  did  not 
appear  at  what  time  on  Monday  the  plaintiff  received  the  notice  from 
his  banker ;  that  he  was  not  bound  to  be  at  home  the  whole  of  the  day; 
and  supposins.him  to  have  returned  home  late  in  that  day,  he  was  not 
bound  to  send  a  special  messenger  to  the  defendant ;  if  he  informed  the 
defendant  by  the  course  of  the  post  it  was  sufficient ;  and  supposing 
him  to  have  so  done,  the  defendant  would  only  receive  his  letter  on 
Tuesday.  The  chief  justice  added,  ^^  There  is  not  any  law  which  re- 
quires  notice  to  be  givin  within  any  certain  fixed  time;  it  need  not  be 
^iven  with  all  the  despatch  which  can  possibly  be  used,  but  with  all  the 
despatch  that  can  reasonably  be  expected."  Whether  notice  has  been 
given  within  a  reasonable  time  appears  to  be  a  mixed  question  of  law 
and  fact,  or  rather  a  question  of  law,  dependent  on  facts,  vu.,  the 
situation  and  placfes  of  parties,  post  hours,  and  the  like.  See  Darhuhirt 
v.  Parker^  6  £a8t,  3,  where  this  question  was  agitated,  and  the  cases 
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h)  James  T.  ffolditeh,  MS.,  and  8  D.  4(  R.  40. 
c)  Ruthion  y.  Aspinallf  Dong.  679. 


(1)  The  indorser  of  a  note  not  negoiiahU^  guarantees  its  payment,  and  is  not  entitled 
to  proof  of  demand  and  notice.    Seymour  v.  Vatulyck^  8  Wend.  403. 
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on  this  point  are  collected.  (1)  A  country  banker,  with  whom  a  bill  of 
exchange  made  payable  in  London  is  deposited,  has  an  entire  day  after 
receiving  notice  of  its  dishonour  to  transmit  the  same  to  his  customer, 
80  that  notice  by  the  next  day's  post,  though  it  be  not  the  next  post, 
will  be  time  enough ;  therefore,  where  the  indorsee  of  a  bill,  payable  at 
a  banker's  in  London,  deposited  it  with  his  bankers  in  the  country,  who 
cansed  it  to  be  duly  presented  for  payment  on  the  14th,  when  it  was 
dishonoured,  and  notice  sent  by  the  post  to  the  country  bankers  on  the 
15th,  which  reached  them  on  the  morning  of  the  17th,  (being  Sunday,) 
and  they  on  the  next  day  sent  notice  by  the  post  to  the  indorsee,  but 
not  until  after  twelve  at  noon,  at  which  hour  the  post  had  set  out  for 
the  place  where  the  indorsee  resided,  in  consequence  of  which  it  did 
not  go  until  the  next  post ;  it  was  holden,  that  the  notice  was  within 
time.  Bray  v.  Hadwen,  5  M.  &  S.  68.  See  also  Williams  v.  Smithy 
2  B.  &  A.  496,  and  Wright  v.  Shawcross^  ibid.  501,  n.,  where  the  same 
rule  was  laid  down,  that  the  party,  in  order  to  avoid  laches,  must  give 
notice  by  the  next  day's  post,  and  not  by  the  next  possible  post.  In 
JEdwards  v.  Glyde^  Devon  Summ.  Ass.  1829,  Tindal^.  C.  J.,  nonsuited 
the  plaintiff,  who  had  given  notice,  not  by  the  next  day's  post,  but  on 
the  day  after.  So  before  the  indorsee  oi  a  promissory  note  payable  to 
A.  or  order,  brings  an  action  against  the  indorser,  he  must  make  a 
demand,  or  use  due  diligence  to  obtain  payment,  from  the  maker  of  the 
note,  per  Lord  Mansfieldy  0.  J.,  in  Seylyn  v.  Adarmon^  2  Burr,  676-7, 
who  added,  that  this  was  determined  in  0.  B.  on  great  consideration, 
in  Pasch.  4  Geo.  XL,  cited  by  iee,  C.  J.,  in  Collina  v.  Butler^  2  Str. 
1087.(2)  But  where  the  indorser  has  paid  part  of  the  money,  that  cir- 
cumstance is  sufficient  to  dispense  with  proving  a  demand  on  the  maker 
of  the  note.  Per  Lee,  C.  J.,  Str.  1246.  It  is  not  an  excuse 
for  not  making  a  demand  on  a  note  or  bill,  or  for  not  *giving  [  *378  ] 
notice  of  non-payment,  that  the  maker  or  acceptor  has  become 
a  bankrupt,  as  many  means  may  remain  of  obtaining  payment  by  the 
assistance  of  friends  or  otherwise.  Admitted  in  Russell  v.  Langstaffe^ 
Doug.  515;  and  in  Warrington  v.  Furbor^  8  East,  245.  But  as  to 
country  bank-notes,  see  ante,  p.  876,  James  v.  Moldtt€h.{S)    Such  de- 

(1)  Sloekeri  Y.Anderson,  3  Whart.  116 ;  Davia  v.  Berriekj  6  Ohio,  66. 

(2)  See  Byles  on  Bills,  p.  212,  and  notes  to  3d  Am.  ed.,  bj  Sharswood.  In  Shedd  t. 
3rettj  1  Pick.  401,  where  notice  was  put  in  the  post-office  for  an  indorser  who  lived  at  a 
distance,  and  the  writ  was  served  before  the  notice  conld  be  received  in  the  coarse  of 
the  mail,  it  was  held  that  the  action  was  maintainable.  Seeut,  where  the  parties  lived 
in  the  same  town,  and  the  writ  was  served  on  the  day  when  the  note  became  due,  and 
before  notice  to  the  indorser.    New  England  Bank  v.  Lewis,  2  Pick.  125. 

(3)  A  demand  of  payment  of  a  note  should  be  made  on  the  last  day  of  gracei  and 
notice  of  the  default  of  the  maker  be  put  into  the  post-office,  if  he  live  in  another  place, 
early  enough  to  be  sent  by  the  mail  of  the  succeeding  day.  Lenox  v.  Roberts,  2  Wheat. 
Rep.  363.  And  where  the  parties  reside  in  the  same  place,  the  notice  of  non-acceptance 
or  non-payment  must  be  personal,  or  left  at  the  dwelling-house  or  place  of  business  of 
the  party  to  be  charged  by  the  notice.  Ireland  v.  Kip,  10  Johns.  Rep.  490 ;  S,  O.W  Id. 
231.  In  a  case  of  a  temporary  removal  of  the  indorser  from  the  place  where  payment 
is  to  be  made,  notice  at  his  last  place  of  residence  there,  is  sufficient.  Stewart  v.  Eden, 
2  Caines'  Rep.  121;  Sed.  vide  Blakeley  v.  Grant,  6  Mass.  Rep.  386.  And  if  the  agent  of 
the  holder  call  at  the  indorser's  house,  and  finding  it  shut  up,  and  that  he  had  gone  out 
of  town,  put  a  letter  into  the*post-office  addressed  to  him,  informing  him  of  the  non- 
payment or  non-acceptance,  it  is  sufficient  notice.     Ojden  v.  Cowley,  2  Johns.  Rep.  274. 
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mand,  refusal,  or  default,  and  notice  thereof,  mu9t  be  alleged  in  the 

If  dae  diligence  be  used  to  f^ve  notice  to  the  partj  to  be  charged,  and  he  cannot  be 
found,  this  is  equivalent  to  due  notice.  Ogden  t.  Cowley^  2  Johns.  Rep.  274 ;  BlakeUy  r. 
Grants  6  Mass.  Rep.  386.  The  putting  of  a  letter  into  the  posi-ofiSce  giring  the  notice, 
is  suflScient,  without  proof  of  its  having  been  actuallj  received.  Mtum  t.  Baldvinj  6 
Mass.  Rep.  316;  Miller  y.  Haekley,  5  Johns.  Rep.  375.  And  if  the  partj  to  be  affected 
with  the  notice  reside  in  a  different  place  from  the  holder,  the  notice  maj  be  sent  throngh 
the  post-office  to  the  post-office  nearest  the  party  entitled  to  such  notice.  Freeman  v. 
Boyton^  1  Mass.  Aep.  483 ;  Ireland  v.  Kip^  11  JohnB.  Rep.  231.  The  holder  of  a  bill  must 
use  reasonable  diligence  to  ascertain  the  residence  of  the  drawer  for  the  purpose  of 
giving  him  notice  of  its  dishonor ;  and  it  is  not  sufficient  to  look  for  the  drawer  at  the 
place  where  the  bill  is  dated,  if  his  residence  be  elsewhere.  Freeman  v,  Boynion,  1  Mass. 
Rep.  483  ;  Fisher  y.  EvanSy  5  Binn.  Rep.  641.  Due  diligence  is  necessary  to  find  the 
maker,  although  the  indorser  had  told  the  plaintiff  the  maker  had  noplace  of  abode;  asd 
a  promise  to  pay  does  not  waive  a  demand  unless  it  is  affirmatively  shown  he  knew  no 
demand  had  been  made.  Otis  r.  Httseeyy  3  N.  H.  R.  346.  If  at  the  time  when  a  note  or 
bill  falls  due,  the  indorser  or  drawer  is  absent  from  the  state,  and  has  left  oo  knows 
agent  to  receive  notice;  there  is  no  necessity  to  prove  a  notice  in  order  to  charge  him 
upon  non-acceptance  or  non-payment  by  the  maker  or  drawee.  Blakeley  y.  GrvU, 
6  Mass.  Rep.  388.  M^Murtrie  v.*  Jone4^  3  W.  C.  C.  R.  206.  So  where  at  the  matn- 
rity  of  a  note,  the  maker  was  out  of  the  state,  and  the  holder  left  a  written  demand  of 
payment  at  his  dwelling-house,  not  knowing  of  his  absence,  and  on  the  same  day  g&ve 
notice  to  the  indorsers,  it  was  held  sufficient  to  charge  the  latter.  Saucer  y.  Stmptm^ 
8  Mass.  Rep.  260.  When  the  maker,  before  maturity,  removes  into  another  state,  the 
holder  is  not  bound  to  make  demand  to  charge  indorser.  Oiat  v.  LybrtmA,  3  Ohio,  319. 
And  if  the  maker  has  absconded  before  a  note  becomes  dtie,  and  this  fact  is  known  to 
the  indorser,  no  demand  of  payment  is  necessary  to  charge  the  indorser.  Putnam  v. 
SuUiocuiy  4  Mass.  Rep.  45.  Where  the  indorser  lives  in  the  same  place  with  the  maker, 
notice  ought  to  be  g^ven  to  him  upon  the  same  day  on  which  the  demand  is  made  opoi 
the  maker.  Woodbridgt  y.  Brigham^  1 2  Mass.  Rep.  403 ;  Anderton  v.  Drakt^  14  Johns.  114. 
Where  a  note  is  not  payable  at  any  particular  place,*  and  the  maker  has  a  ImovD 
and  permanent  residence,  within  the  state,  the  holder  is  bound  to  make  a  demiad 
of  payment  there  in  order  to  charge  the  indorser.  Anderton  y.  Drake,  14  Johns. 
Rep.  114.  After  a  note  was  made,  and  indorsed  for  the  accommodation  of  the 
maker,  he,  without  the  knowledge  or  consent  of  the  indorser  (both  of  whom  R- 

*  A  note  negotiable  at  a  bank  is  not  therefore  made  payable  there.  Bamett  y.  WBU^ 
4  Leigh,  114.  A  note  payable  *'at  either  of  the  banks  in  Boston,"  where  there 
are  many,  is  not  payable  at  a  place  certain.  North  Bank  y.  Abbot,  13  Pick.  465. 
No  action  lies  on  a  bill  payable  at  a  particular  place  till  demand  and  dishoniv 
there ;  and  the  statute  of  limitations  runs  from  the  time  of  such  demand,  and  not  from 
the  time  when  due,  according  to  their  tenor.  Piequet  y.  Curtis^  1  Sumner,  G.  C.  R.  478. 
On  a  note  payable  at  a  particular  place,  a  demand  there  must  be  averred  and  proved  to 
charge  the  maker.  QUly  v.  Springer^  1  Blackf.  257 ;  Palmer  v.  Hughes,  lb.  328.  On  the 
contrary,  held  in  Virginia,  that  on  a  note  payable  at  a  particular  place,  it  is  notnece«saiT 
to  prove  the  demand  there  to  charge  the  maker,  but  it  is  to  charge  the  mdoner,  Watim 
y.  Crouch^  5  Leigh,  522.  So  too,  in  Ohio,  but  if  averred,  it  must  be  proved.  Coun  y.  (h»r 
1  Ohio,  224.  And  Kew  Hampshire.  Eastman  v,  Fifield,  3  N.  H.  R.  333.  Contra,  as  to 
proof  of  averment  Remick  v.  O'Kyle,  3  Fairf.  340.  And  in  Maine.  Bacon  y.  Dyer,  lb.  19; 
Remick  v.  O'Kyle,  lb.  340.  Where  a  note  is  payable  at  the  house  of  payee,  plaintiff,  at  a 
certain  day,  no  demand  is  necessary  in  a  suit  against  maker.  Bowie  y.  Ladd,  1  Gill  kh 
175.  It  is  sufficient  evidence  of  demand  and  refusal  to  pay  a  note  payable  at  a  particular 
place,  if  the  note  is  left  there,  and  no  funds  are  provided  to  take  it  up.  Nichols  v.  G^U- 
smith,  7  Wend.  160.  When  a  note  is  payable  at  one  of  several  banks,  and  the  holder 
places  it  there  for  discount  or  collection,  with  notice  to  maker,  holder  is  not  bound  to 
present  it  elsewhere.  North  Bank  r.  Abbot,  13  Pick.  465.  It  is  not  sufficient  to  look 
for  the  drawer  at  the  place  where  the  bill  is  drawn,  in  order  to  give  him  notice;  reasontble 
diligence  should  be  used  to  ascertain  his  residence.  Fisher  v.  Evans,  5  Binn.  542; 
Blakeley  v.  Orant,  6  Mass.  'sB6 ;  Branch  Bank  y.  Pierce,  3  Ala.  921 ;  Bamweli  y.  Mitchdl, 
3  Conn.  101 ;  Carroll  v.  Upton,  3  Corns.  272 ;  Hill  v.  Varrell,  3  OreenL  233 ;  Lourf  v. 
Scott,  24  Wend.  358  ;  Foard  v.  Johnson,  2  Ala.  565 ;  Denny  v.  Palmer,  5  Ired.  610 ;  Page 
y.  Prentice,  5  B.  Monr.  7.  Where  a  notary,  on  the  non-payment  of  a  bill,  left  a  notice  for 
the  indorser  at  his  boarding-house,  with  his  fellow-boarder,  requesting  him  to  deliver  it 
to  the  indorser,  who  was  not  within  at  the  time,  the  notice  was  held  sufficient.  Bank  v. 
Hatchj  6  Pet.  250;  S.  C.  1  M'Lean,  90 ;  MiUs  v.  HaU,  12  S.  k  M.  332. 
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declaration  and  proved.(l)    The  reason  on  which  this  rule  proceeds  is 

sided  in  Albany,  where  the  note  was  made,)  added,  in  the  margin,  "payable  at 
the  Bank  of  America,"  and  payment  was  demanded  at  that  bank  In  the  city  of  New  York, 
and  due  notice  of  the  non-payment  sent  by  post  to  the  indorser  in  Albany :  held,  that  the 
addition  of  the  place  of  pajrment  was  an  immaterial  alteration,  and  did  not  vitiate  the 
note;  and  that  the  demand  and  notice  were  sufiBcient  to  charge  indorser.  Bank  of  Ame- 
rica y.  Woodiccrtkf  18  Johns.  Rep.  315.  This  decision  has  since  been  reversed  In  the 
Conrt  of  Errors.  19  Johns.  391.  See  United  SUUet  Bank  v.  Smithy  11  Wheat.  171 ;  Cald- 
weU  V.  Castidy,  8  Cowen,  2*71.  Where  the  indorser  of  a  note  resides  in  a  different  place 
from  that  in  which  it  is  payable,  if  the  notice  is  sent  by  mistake  to  the  wrong  place, 
without  showing  that  due  diligence  was  used  to  ascertain  the  right  place,  he  will  be  dis- 
charged. Bank  of  Utica  v.  MoU,  13  Johns.  Rep.  432.  The  holder  of  negotiable  paper, 
is  bound  to  inquire  as  to  the  proper  ofiSce  to  which  he  should  send  notice.  Cuyler  v. 
NellM,  4  Wend.  398.  When  he  is  informed  by  the  officers  of  the  bank  to  which  the  note 
was  presented  for  discount,  that  the  iodorser  resided  in  the  town  where  it  was  dated, 
notice  sent  there  is  sufficient,  although  the  indorser  had  removed  a  few  weeks  previously 
to  the  date  of  the  note.  Bank  of  Utica  v.  Darwin,  5  Id.  487.  Notice  sent  to  the  town 
designated  by  the  agent  who  procured  the  discount  at  a  bank,  in  answer  to  the  cashier's 
inquiry,  is  sufficient,  although  there  happened  to  be  four  post-offices  in  the  town,  and 
the  post-office  bearing  the  name  of  the  latter  was  nine  miles  distant  from  that  near  which 
the  indorser  lived.  CaUkiU  Bank  v.  Sialic  15  Wend.  364.  It  is  not  necessary  notice  of 
protest  should  be  sent  to  the  office  nearest  indorser,  nor  even  to  the  town  where  he 
resides.  It  is  sufficient  if  sent  to  the  office  to  which  he  usually  resorts  for  his  letters. 
Bank  of  Geneva  v.  ffowleit,  4  Id.  328.  A  mistake  in  the  name  of  the  office  to  which 
notice  is  directed,  is  of  no  consequence,  If  it  is  as  well  known  under  that  as  the  true  name. 
lb.  If  the  indorser  be  dead  at  the  time  the  note  becomes  payable,  and  there  are  ezecu-  * 
tors  or  administrators  known  to  the  holder,  notice  of  the  non-payment  must  be  given  to 
them,  for  they  represent  the  estate.  But  where  the  note  falls  due  on  the  22d  December, 
and  the  indorser  died  at  sea,  on  the  12th  of  December,  but  his  death  was  not  known  to 
the  holder  until  in  March  following,  and  letters  testamentary  were  not  granted  until 
April :  it  was  held,  that  a  notice  of  non-payment  left,  at  the  time,  at  the  last  place  of 
residence  of  the  indorser  in  New  York,  and  also  sent  to  his  family,  who  had  removed  into 
the  country,  was  sufficient  to  support  an  action  against  his  executors,  and  excuse  the 
want  of  notice  to  them.  Merchants'  Bank  v.  Birch,  17  Johns.  Rep.  25.  Notice  of  non- 
acceptance  or  non-payment  may  be  given  through  the  post  office,  but  a  demand  of  pay- 
meni  cannot  be  made  in  this  manner,  unless  by  express  consent  of  the  maker,  or  drawer, 
or  by  known  usage  regulating  the  contract.  Notice  sent  through  the  post-office  is  not 
Buch  a  demand  as  the  law  requires,  when  his  residence  is  known.     Stuckert  v.  Anderson, 

3  Whart.  116 ;  Whittier  v.  Oraffam,  3  Greenl.  82.  If  the  place  of  payment  of  a  note  is 
designated  in  a  memorandum  at  the  bottom,  or  if  to  the  acceptance  of  a  bill  is  added  a 
particular  place  of  payment,  with  the  assent  of  the  holder,  such  memorandum  or  qualifi- 
cation is  part  of  the  contract,  and  demand  of  payment  ought  to  be  made  at  snch  place. 
Tuckerman  v.  HarttceU,  lb.  147.  A  notice  to  an  indorser  was  held  sufficient,  although  it 
did  not  state  at  whose  request  it  was  given,  nor  who  was  the  owner  of  the  note.  Shed 
v.  Brett,  1  Pick.  401.  Where  the  indorser  lives  in  another  town,  putting  the  notice  into 
the  post-office  is  sufficient,  although  it  should  never  be  received.  lb.  Smith  v.  Haw- 
thome,  3  Rawle,  355.  Notice  addressed  to  the  post-office  of  the  town  where  the  indorser 
resides,  is  sufficient.    Bank  of  Manchester  v.  SUuon,  13  Verm.  334 ;  Carson  v.  State  Bank, 

4  Ala.  148 ;  Draper  v.  Colemens,  4  Missouri,  52 ;  Glasscock  v.  Bank  of  Missouri,  8  Id.  443 ; 
Crawford  v.  Branch  Bank  of  Mobile,  7  Ala.  205 ;  Dunlap  v.  Thompson,  5  Terg.  67 ;  Band 
▼.  Reynolds,  2  Gratt.  171 ;  Union  Bank  of  Louisana  v.  Stoker,  1  Louis.  AnnufU  Rep.  269 ; 
Seneca  County  Bank  v.  Neass,  5  Denio,  329.  Where  a  notice  is  sent  to  the  post-office 
from  which  an  indorser  will  get  a  notice  soonest,  it  is  sufficient,  though  it  is  not  the  nearest 
office  in  point  of  distance.  Bank  v.  Lane,  3  Hawks,  453 ;  Farmer^  Bank  v.  Battle,  4 
Humph.  86;  Sherman  v.  Clark,  3  M'Lean,  91 ;  Mercer  v.  Lancaster,  5  Barr,  160;  Walker 
V.  Bank,  3  Kelly,  486 ;  ffunt  v.  Fish,  4  Barb.  S.  0.  324.  Where  the  holder  of  a  negotia- 
ble security  knows  the  residence  of  the  indorser,  but  does  not  know  the  post-office  nearest 
thereto,  notice  of  protest,  directed  to  the  post-office  which,  after  diligent  inquiry,  is  sup- 
posed to  be  nearest,  will  bind  the  indorser.  Marsh  v.  Barr,  1  Meigs,  69;  Pierce 
T.  Sendar,  5  Mete.  352 ;  Wheeler  v.  Field,  6  Id.  290 ;  Thorn  v.  Bice,  3  Sheph.  263 ; 
Spencer  v.  Bank,  3  Hill,  520  ;  WinansY.  Davis,  3  Harr.  276;  Eoopes  v.  Newman,  2  Smedes 
&  Marsh.  71 ;  Godley  v.  Godley,  6  Id.  253;  Bemer  v.  Douner,  23  Wend.  620  ;  25  Id.  277  ; 

(1)  See  note  (4),  next  page  but  one. 
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this:  the  indorser  is  in  the  nature  of  a  surety  onl7,(l)  and  his  under- 

Belden  7.  Lamb,  17  Conn.  441 ;  Haley  v.  Br&um^  5  Barr,  178;  Smith  v.  Bank  of  Watkmg- 
ion,  6  S.  A;  R.  322.  Going  with  the  note  to  demand  payment  to  the  place  of  business  of 
the  makers,  at  business  hours,  and  finding  it  shut,  is  using  due  diligence.  1  Pick.  413. 
See  Eagle  Bank  y,  Chapin,  3  Id.  180  ;  Barker  t.  Parker,  6  Id.  80.  A  demand  of  payment 
of  a  lost  note,  on  presentation  of  a  copy,  is  sufficient,  and  satisfies  the  usual  averment  of 
due  presentation.  Hmtdale  ▼.  MileM,  5  Conn.  Bep.  331.  See  Mead  y.  Engt,  5  Cowen, 
303.  In  SewaU  T.  RutteU,  3  Wend.  276,  it  was  determined,  that  where  information  of  the 
dishonor  of  a  bill  was  sent  to  an  ag^nt  who  is  not  a  party,  either  actually  or  nomin«Ily, 
with  a  request  to  give  notice  to  the  drawers,  and  he  omitted  to  give  notice  until  the  next 
day  after  receiving  the  information,  the  drawers  were  discharged.  And  such,  also,  wu 
the  decision  of  the  Supreme  Court  of  the  United  States  in  The  Untied  Statet  v.  Barhr^ 
12  Wheat.  569.  Where  a  bill  was  payable  in  London,  but  by  mistake  sent  to  Liverpool, 
to  be  presented  for  payment,  and  the  mistake  was  discovered  and  the  bill  sent  to  Ltmdtm^ 
where  it  did  not  arrive  until  two  days  after  its  maturity,  it  was  held,  that  the  oversight 
or  negligence  of  the  clerks  of  the  post-office  was  not  a  sufficient  excuse  for  failing  to 
present  the  bill  on  the  day  it  fell  due.  Sehofidd  v.  Bayard,  3  Wend.  488.  If  ^e  draver 
be  insolvent  at  the  time  of  the  indorsement  and  when  the  note  became  due,  and  the  &ct 
be  known  to  the  indorser,  he  is  nevertheless  entitled  to  notice.  Barton  r.  Baker,  1  S. 
k  R.  334  ,*  Oibb$  y.  Cannon,  9  Id.  201.  Seeua,  where  the  note  is  held  as  eoUattral  Mcmitg. 
M^Murtrie  v.  Jones,  3  W.  C.  C.  R.  206.  How  far  the  rule  as  to  notice,  kc.,  applies  to  the 
case  of  a  bill  remitted  in  payment  of  a  pre-existing  debt,  see  OaUaher  y.  RoberU,  2  W. 
C.  C.  R.  191 ;  Dennitton  v.  Imbrie,  3  Id.  396.  No  precise  form  of  notice  is  necessary, 
nor  will  a  mistake  of  the  date  of  the  note,  vitiate  the  notice,  if  it  contain  a  safficieiit 
description  of  the  note.  MUU  v.  Bank  of  United  States,  11  Wheat  431.  The  govern- 
ment of  the  United  States,  whenever  it  becomes  the  holder  of  a  bill,  is  bound  to  use  the 
same  diligence  as  a  private  individual.  United  States  v.  Barker,  12  Wheat.  559.  See 
Mitchell  V.  Degrand,  1  Mason,  176.  Where  a  note  is  payable  at  a  particular  place,  «.y.i 
a  bank,  and  on  a  particular  day,  and  the  indorser  is  at  the  bank  until  it  closes,  at  the 
usual  hour  on  the  day  on  which  the  note  falls  due,  ready  to  receive  payment,  no  farther 
demand  on  the  drawer  is  necessary.  Rham  v.  FhUadelphia  Bank,  1  Rawle,  335.  Yerbil 
notice  to  the  indorser  is  sufficient.  lb. ;  Cvyler  v.  Stevens,  4  Wend.  566.  Where  the 
drawer  has  removed  from  the  place  at  which  he  resided  when  the  biU  or  note  was  drawn, 
the  holder  is  bound  to  use  every  reasonable  endeavor  to  find  out  whither  he  has  remov^ 
and  if  he  succeed,  he  must  present  it  for  payment.  Galpin  v.  Hard,  3  M'Cord,  394.  The 
same  demand  and  notice  must  be  g^ven  in  the  case  of  bills  payable  to  bearer  as  of  those 
payable  to  order.  Where  there  was  a  post-office  within  four  or  five  miles  of  the  indoner'i 
place  of  residence,  a  notice  sent  to  a  post-office  sixteen  miles  from  his  residence,  (although 
by  misinformation,)  is  insufficient  Davis  y.  WiUiams^  Peck's  Rep.  191;  Broddie  t. 
Searcy,  Id.  182. 

In  the  case  of  Mayruder  y.  Union  Bank,  3  Peters's  Rep.  87,  it  was  held,  that, the 
circumstance  of  the  indorser  having  become  administrator  to  the  drawer,  who  died 
before  the  note  fell  due,  did  not  dispense  with  demand  and  notice.  A  promise  to  pay, 
made  not  under  a  mistake  of  fticts,  waives  notice.  Martin  v.  IngersoU,  8  Pick.  1.  If 
drawer  or  indorser  of  a  bill  pay  under  ignorance  that  no  notice  was  given,  he  may 
recover  back  the  amount  Offatt  v.  Vick,  Walker,  99.  The  holder  of  a  bill  as  collateral 
security  for  indorsing  another,  cannot  recover  on  the  collateral,  if  he  pays  the  last  with- 
out receiving  due  notice.  Bachellor  v.  Priest,  12  Pick.  399.  The  indorser  of  a  note  who 
takes  it  up,  may  sue  a  prior  party  without  showing  he  himself  had  due  notice.  JSBi- 
uporth  V.  Brewer,  11  Pick.  316.  Notice  of  protest  is  not  invalidated  by  statement  of 
wrong  amount,  or  by  not  giving  date  of  the  note,  if  the  jury  are  satisfied  the  indorser 
was  not  misled  thereby.  Bank  of  Rochester  v.  Oould,  9  Wend.  279.  Notice  to  one  joint 
indorser  is  notice  to  both.  Miggins  v.  Morrison,  4  Dana,  107.  A  duplicate,  original,  or 
copy  of  notice  is  good  evidence,  without  notice  to  produce  the  original,  nor  is  notice  to 
produce  the  original  necessary  when  no  copy  is  kept.  Smyth  v.  Hawthorn^  3  Bawie, 
355;  Offatt  V.  Fifeik,  Walker,  99;  Leavitt  v.  Simes,  3  N.  H.  R.  14.  On  a  note  that  fell  doe 
on  Saturday,  protested,  the  notary,  on  Monday,  inquired  of  a  subsequent  indorser  where 
the  first  indorser  lived,  and  the  former  went  to  another  party  to  inquire,  and  ascertaining 
it  was  in  Philadelphia,  on  Tuesday  the  notice  was  put  in  the  post-office,  and  held  in  Ume. 
Smyth  V.  Hawthorn,  3  Rawle,  355.  The  memorandum  of  a  deceased  cashier  of  a  bank, 
who  frequently  notified  indorsers  in  the  name  of  the  notary,  that  on  such  a  day  he  sent 
notice  by  mail,  is  competent  prima  facie  evidence  to  charge  indorser.    KiehoU  v.  Gold- 

(1)  See  note  (5),  next  page. 
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taking  to  pay  the  bill  is  not  an  absolute,  but  conditional  undertaking : 
that  is,  in  the  event  of  a  demand  made  on  the  acceptor,  (who  is  primarily 
liable)  at  the  time  when  the  bill  becomes  due^  and  refussJ  on  his  part,  or 
neglect  to  pay.  It  is  not  necessary  to  make  any  demand  on  the 
drawer.((2)  The  notice  must  contain  an  intimation  that  payment  has 
been  refused  by  the  acceptor  ;(e)  for  a  letter  merely  containing  a 
demand  of  payment,  has  been  holden  not  to  be  a  sufficient  notice.  (1) 

(d)  Heylyn  y.  Adamton^  2  Burr.  678. 

(e)  HarUey  T.  Cate^  4  B.  A  G.  339. 


tmitk,  *l  Wend.  160.  Notice  maj  be  proved  by  the  book  of  a  messenger  of  a  bank,  whose 
dutj  It  was  to  g^re  notice,  who  has  absconded  from  the  commonwealth.  North  Bank 
T.  Abbott^  13  Pick.  465.  It  is  not  competent  evidence  of  delivery  of  notice  to  show  that 
it  was  the  invariable  and  uniform  practice  of  an  agent's  honse  to  forward  notices  imme- 
diately on  receipt,  and  that  the  witness  believed  from  the  coarse  of  their  business,  it  was 
80  done  in  the  particular  case.  Flack  v.  Oreer^  3  Gill  k  J.  474.  When  sent  by  mail,  if 
there  he  prima  fade  evidence  of  due  diligence,  and  do  proof  that  it  was  sent  to  a  wrong 
place,  it  is  enough.  WHU  v.  Whitehead,  15  Wend.  627.  Notice  alone  is  sufficient  against 
an  indorser  without  a  copy  of  the  bill  and  protest.  lb.  Need  not  be  given  on  the  4th 
July.  Cuyler  v.  SteverUj  4  Id.  566.  Ought  to  be  proved  by  legal  evidence,  and  not  to 
rest  on  presumption ;  and  where  the  residence  of  indorser  is  known,  and  he  has  given 
directions  where  to  send  notice,  any  deviation  therefrom,  or  from  the  ordinary  course  of 
transmission  to  his  place  of  residence,  is  at  the  risk  of  holder.  Patereon  BarUc  v.  BuUer^ 
7  Halst.  268.  A  state  of  war  dispenses  with  the  necessity  of  giving  notice  of  non-pay- 
ment and  protest,  if  given  as  early  as  possible  afterwards.  HopkSu  v.  Page,  2  Brock. 
G.  0.  R.  20.  Left  at  a  boarding-house  by  notary,  with  a  fellow  boarder  of  indorser,  is  suf- 
ficient Bank  cf  U,  S.  v.  Hatch,  6  Peters,  250.  Notice  sent  by  mail  to  Dashville,  N.  Jer- 
sey, when  the  true  residence  is  Dashville,  N.  Y.,  known  to  plaintiff,  but  not  to  the  notary 
who  gave  notice,  is  bad.  Patereon  Bank  v.  Butler,  7  Halst.  268.  A  notice  left  by  a 
notary's  clerk,  with  a  person  whom  he  did  not  know,  but  who  informed  him  he  was 
brother  of  the  indorser,  and  would  give  it  to  him  as  soon  as  it  could  be  sent  by  mail,  is 
not  sufficient.  lb.  To  charge  an  indorser  of  a  note  held  by  a  bank,  the  presentment 
and  notice  must  be  conformable  to  the  general  law,  or  the  strict  usage  of  the  bank. 
Thus,  it  is  the  usage  of  the  banks  in  Boston  to  send  notice  to  the  maker  on  the  last  day, 
exclusive  of  the  days  of  grace,  and  on  the  last  day  of  grace,  after  bank  hours,  to  send 
notices  to  makers  and  indorsers  of  notes  unpaid.  A  bank  holding  a  note,  had  sent 
the  first  notice  to  the  maker  in  the  usual  manner,  and  on  the  last  day  of  grace,  before 
banking  hours,  sent  another  notice  by  mail  to  makers,  and  immediately  and  before  bank- 
ing hours,  notified  indorser ;  held,  not  sufficient.  Boston  Bank  v.  Hodges,  9  Pick.  420. 
Where  drawee  is  unable  to  accept,  and  so  notifies  drawer,  who  authorizes  him  to  redraw, 
which  he  does,  and  the  drawer  refuses  to  accept,  this  does  not  excuse  neglect  to  give 
notice  of  the  dishonor  of  the  first  bill.  Brown  v.  Ferguson,  5  Leigh,  37.  Each  party 
must  use  due  diligence.  The  over  diligence  of  one  will  not  supply  the  under  diligence 
of  another,  although  the  defendant  receives  notice  as  early  as  he  regularly  could.  Brotpn 
T.  Ferguson,  4  Leigh,  37.  Vide  also  as  to  due  diligence,  Hodges  v.  Oalt,  8  Pick.  251. 
Flack  V.  Oreen,  3  Gill  k  J.  474. 

(4)  Where  the  declaration  contains  an  averment  of  due  notice,  legal  notice  must  be 
proved.  Evidence  that  the  holder  used  due  diligence  without  effect,  will  not  support  the 
declaration.  Hill  v.  Varrell,  3  Greenl.  233.  But  see  Taunton  Bank  v.  Biehardson, 
5  Pick.  436. 

(5)  The  principle  of  law  that  a  surety  is  discharged  if  the  creditor  does  not  on  request 
pursue  the  principal,  does  not  apply  to  an  indorser.    Beardsly  v.  Warner,  6  Wend.  610. 

(1)  Stanton  v.  Blossom,  14  Mass.  Rep.  116.  The  notice  may,  however,  be  given  by  a 
notary.  Hartford  Bank  v.  Stedman,  3  Gonn.  Rep.  489.  A  personal  demand  on  one  of 
the  makers  of  a  note  by  an  agent  having  the  note  with  him,  is  sufficient,  without  any 
written  authority  to  the  agent.  Shed  v.  Brett,  1  Pick.  401.  A  demand  of  the  maker  by 
the  cashier  of  a  bank  where  a  note  was  deposited  for  collection,  is  sufficient  to  charge 
indorser,  though  the  cashier  had  not  the  note  then  with  him ;  all  the  parties  residing  in 
the  town  where  the  bank  was.  OaUagher  v.  Roberts,  2  Fairf.  489.  Where  a  bill  indorsed 
in  blank  by  payee,  but  made  payable  to  a  particular  person  by  the  last  indorsement,  was 
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9. 


y 

^ 


this:  the  indorser  is  in  the  nature  of  a  Burety|'   | 

■ 1^  5 

Belden  Y  Lamb,  17  Conn.  441 ;  BaUy  v.  Brown,  5  Ba^  |  f 
S ts  &  B.  322.  Going  with  ^^-fj^.^l^^^l  |  |  ^ 
the  makers,  at  business  ^^ours,  and  finding  it  shut .  ^  ^^y 

See  £a^ie  Ban*  y.  CAa/rni,  3  Id,  180  ;  ^^'^7^ff>  f  J  ^ 

of  a  lost  note,  on  presentation  of  a  copy,  is  sn^    ^  «  ^  » 

due  presentation.    HmBdaleY,  Jfi/ej,  5  Conr  .  ^^  .  ^,  J  ^. 

303.     In  ^iroZJ  T.  iJt««W,  3  Wend.  276,  it  w^  ^  '.  ?  -v 

dishonor  of  a  biU  was  sent  to  an  agent  wr  ^  ^  r  (J 

with  a  request  to  give  notice  to  the  draw    ^^     ^  -^ 

day  after  receiving  the  information,  thf      /  5  l- 

the  decision  of  the  Supreme  Court  o 

12  Wheat.  659.    Where  a  bill  was  r 

to  be  presented  for  payment,  and  t^ 

where  it  did  not  arrive  until  two 

or  negligence  of  the  clerks  of  • 

present  the  bill  on  the  day  it  f' 

be  insolvent  at  the  time  of  tb 

be  known  to  the  indorser,  ^ 

&  R.  334 ;  Gibbt  v.  Cannon 

M'Murtrie  v.  Jones,  3  W.  ^ 

case  of  a  bill  remitted  ) 

C.  C.  R.  191 ;  Dennittc    , 

nor  will  a  mistake  of    ■         f^}^^ 

description  of  the  n 
'  ment  of  the  United 

same  diligence  ap 


:>tor:C/) 
\  to  con- 
fotice  of 
3at,  if  it 
ae  holder 
irUom  he 


¥. 


.A 


(t)     In  an 

1  accepted, 

<  .uat  plaee,  was 

'      .  acceptor  of  nou- 

impracticable  to  make 

'        .a  demand.     I^l^^e  manner, 
■'       .  iown  to  the  holder  rf  due 

r^Uce  of  reBidence,  and  notice  i8 
,  place  oi  tw  indorsee  « 

.d,  it  is  Bufficient.(0    ^r,^ %i»ce  of 

ocept^r,  being  ^g««^^J^  ^  give  notice 

aorser^,  employed  ^J-^^^\^„  re«dTed 

.       ^rior  indorBers;  the  »f  ^^y^J'^Xlrinff  day, 

of  the  indorser's  residence,  on^e  to      ^  j^  ^ 

ment  oi  tne  uniwo         *hi8  client,  and  on  the  tnura  u»j  6 
rii^r^^r   .ur ;  it  was  holdenW  Bufficient^^^^  ^^^^^^  ^ 

»  bank,«id  ir    requiring  notice  is  introduceaior*  ^^.^^  ^^  ^^  t 

«u»lhouron    t  notice  is  given,  of  course  »*  °*y     i„trodiwto-(3)    In 

drawer  har 
the  holde 

and  ii 

P*y*V>N.R.  180.  o  If    *  W    f99-  I^«ri.  V.  (?<Wip€rt*i  «  «.  &  W.  35W . 

plac   ."^ge  Hedaer  v.  Steaventon,  2  M.  &  W.  79^,  xynt-w 

by    ;  ;'*jCX  3  p.  *  D.  596  ;  10  A.  *  E.  "1; «V^  ^.  sa„,^,  2  Q.  B.  388,  *ni. 
*    f)Mier  V.  /yro.«.,  11  M.  A  W.  372,  recognizing  Furtt 

J  T.  Biekley,  2  Q.  B.  419;  2  O.  *  D.  116.  considered. 

^  /^<rz«  T.  SAawoorf,  2  Q.  B.  388,  in  which  all  the  cases  a« 

\m)  Firth  r    7Vlr,«A,  8  B.  *  0.  387  ;  2  M.  *  K.  359.         „   ^  q     33  and  anit,  p.3«8. 
{^)£^tZan  T.  Jos^h,  12  Bast,  433  ;  Buxton  v.  Jo^.^^lM^t^r^^^,— _ 

presented  to  drawee  by  the  last  Indorser  who  w^»o«*  ff^.PO-r""  '"'*' """^ 

to  charge  the  preceding  indorser     P'''^'^J-fr''l^}l:xLr\o  an  agent,  and  is  pn- 

a)  Where  »  note  is  transmitted  for  collection  by  the  ?oJ?f' ^   ,  \,rVm  given  to  tht 

sentVd  by  the  a°  ent  ""d  dishonored,  notice  sent  to  the  P«»«'P»»'^°*  ^„t  dirSuy  by  fte 

indorser  i«««fficient,  although  it  does  not  reach  him  so  •0°°  """U  at  Nevr  Otiesns, 

WnJ    OWA  ▼  ^"'-'o''.  9  P'cl'-  "9-  AbiU  of  exchange  '"Z""**^? 'l;^pttnee  on  tb« 

payable  in  Bos^'n  and  »'^''«<*  ™  New  York,  was  d«h<'°»'«*  ^'^  °°°t^,^m»«,  »««* 

lUh  of%L^,^t        The  Boston  agent  of  the  holder  wrote  by  the  •»»«  ^^l^riy.  noUce, 

iDfhlm^ffh^  dishonor;  and  on  the  13th  the  holder  ^V^^^^^'f?^^^^,  wu  W«> 

which  h«HiHbv  letter  to  C,  mailed  at  Boston  on  the  19th.    HeW,  *•  »o»^" '^^ 

l!^te  even  if  ihe^Sfent  was  anthoriied  first  to  send  to  his  principal  at  New  Tort 

V.  Clark  a  Piclc.   61-     See  Brotcn  r.  Ferguton,  4  Leigh,  37.  „— «J[«>n  5Co^ll•8«^ 

(2)  8i^rJu»ton  Bank  r.  Richardson,  6  Pick.  436;  PrentuT.  J'-'^^e  b»4  b«<»« 

176  iff!  Hivor  of  notice.    In  iVenii.  v.  Vaniehon,  the  indorser,  after  «»•  ?»*  .  j^ 

discC^dXv^be  »•"''••"' °f  **  ^°^^^'^ *^^  »»  essignmentof  property  frotntbeWM'  w 

(3Jsfenote   (3).  next  page. 
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^  rule  is  dispensed  with^  as  where  the  drawer  has  not  anj 

^<g^  is  of  the  acceptor ;  for  then  the  drawer  is  presumed 

^^       ^feb.  ^"^^  ^^^  ^^  ^^^  ^  P*^^ '  besides,  not  having  any 

^p  '%       ^^  "^  ^^^  hands  of  the  acceptor,  he  cannot  sustain 

'^^  ^ ^  •     "^  t  of  notice.(l)    But  the  circumstance  of  the 

^^'^<^  ^^  *  -<?  hands  of  the  acceptor  will  not  entitle  the 

b  ^^  "^  '^.  '^  has  not  any  effects  in  the  hands  of  the 

.^^^-^^^  ^  *^^  ^^^  ^^  TFaZttJyn  v.  /Sc.  ^ttf?i<m, 

\^.^^  ^%>^^  ^ial  Action  of  assumpsit  on  a  bill  of  ex- 

'^  ^  j^   ,^^^jw        «^  oije  Dean,  (by  whom  it  was  accepted,) 

%^^  ^TiT^r^.  '*"  **  ^*^  mdorsed  to  plaintiff.     The  bill 

^^:f^r*^^^e^^i>^'  ^  Thomas  the  indorser,  who  had  placed  securi- 

•^  ^^?^^j%- .  ^^  •  *^  ^^'^^  money  in  the  hands  of  the  acceptor, 

^ojy^^i;^  ^  aOt  any  effects  in  the  hands  of  the  acceptor.     The 

^.yy  ^  .oen  paid  when  due,  was  protested ;  but  notice  of  non- 

^  not  given  to  drawer  till  four  days*  afterwards.     The 

.nng  threatened  to  sue  the  indorser  and  acceptor,  the  indorser 

.x't  of  the  money  due  on  the  bill  to  plaintiff's  attorney:  after- 

as,  on  a  representation  being  made  to  the  plaintiff  of  the  probability 

jt  the  acceptor  being  able  to  pay  at  a  future  period,  plaintiff  agreed 

not  to  press  him.     It  was  holden,  that  it  was  not  necessary  to  give  the 

drawer  ngtice  of  the  dishonour,  the  drawer  not  having  any  effects  in  the 

hands  of  the  acceptor,  although  the  indorser  had.    Sut  the  authority 

of  this  case  was  much  shaken  in  Qcry  v.  SeoU^  3  B.  ft  A.  619,  where, 

under  circumstances  hardly  distinguishable  from  those  in  Walwyn  v. 

St.  Quintinj  it  was  holden,  that  notice  was  necessary ;  and  Cortf  v. 

Scott  was  recognized  and  acted  upon  in  Norton  v.  Pickering^  8  B.  &  G. 

610.    There  iSaylor  and  Ellis  being  indebted  to  the  plaintiff  for  goods 

sold  by  him,  requested  the  defendant  to  draw  and  indorse  the  bill,  and 

save  himself  from  loss  by  indorsements  for  the  maker;  it  was  held,  that  this  was  not  a 
waiver.  See  Richter  y.  Selm,  8  S.  ft  R.  436 ;  Levy  t.  P^Urty  9  S.  ft  R.  1 26 ;  Thornton  v.  Winn, 
12  Wheat.  183;  Juniata  Bank  ^,HaU,  16  S.  ftR.  167;  Pate  y.  MClure,  4  Randolph,  164. 
Indorser  who  takes  an  assignment  of  all  the  estate  of  maker  to  meet  his  responsibility 
before  the  note  is  dne,  is  not  entitled  to  demand  of  notice.  Mechanics  Bank  v.  Ghiswold^ 
7  Wend.  166.  Bnt  see  Watkine  y.  Crouch^  6  Leigh,  622.  Where  a  promissory  note 
drawn  to  order  of  the  plaintiff  was  indorsed  by  defendant  as  a  security  to  plaintiff  for  a 
loan  to  the  drawer,  plaintiff  may  write  a  gnarantee  over  defendant's  name ;  and  notice 
of  non-payment  is  not  necessaiy  if  defendant  was  acquainted  with  the  fact  of  the  maker's 
insolvency  at  the  time  the  note  fell  dae.    Leech  y.  fTtU,  4  Watts,  448. 

^3)  A  stipulation  to  waive  notice  does  not  waive  the  necessity  of  demand,  unless  the 
inaorser  has  guaranteed  payment.  Backus  v.  Shipard^  II  Wend.  629.  A  promise  by 
tiie  drawer  of  a  bill  after  due  to  make  a  satisfactory  arrangement,  does  not  waive  demand 
and  notice,  if  he  has  no  knowledge  of  want  of  notice.  Jones  v.  8a»age^  6  Id.  668.  ^for 
wiU  the  mere  fact  of  his  including  such  claim  in  his  list  of  creditors  under  the  insolvent 
laws.  lb.  But  where  an  indorser,  on  payment  asked,  said  he  was  legaUy  exonerated, 
bnt  promised  to  pay,  the  promise  binds  without  ftirther  proof  of  his  knowledge.  Leonard 
▼.  Gay,  10  Id.  604. 
'  (1)  See  Btiksr  v.  OaUaher,  1  Wash.  G.  G.  R.  461.    But  this  circumstance  does  not  dis- 

pense with  notice  to  the  indorser.  RamdyloUday  y.  Darieuxy  4  Id.  61 ;  Cathdl  v.  Chod- 
umij  1  Har.  ft  Gill,  468 ;  Hopkirk  v.  Page^  2  Brock.  20 ;  Letson  v.  Lurham,  2  Green,  307. 
(2)  Where  a  note  was  given  for  the  accommodation  of  maker,  the  indorser  having  no 
ftinds  in  the  hands  of  m^er,  who  was  insolvent  from  its  etecuUon  to  maturity,  but  not 
so  known  to  indorser  at  time  of  indorsement,  and  the  indorser  held  the  goods  for  which 
the  note  was  given  as  security  for  his  indorsement,  notice  is  still  necessary.  MoUand  v. 
Turner,  10  Gonn.  308. 
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Sheppard  and  Co.  to  accept  the  same ;  and  Naylor  and  Ellis  then  m- 
dorsed  the  bill  to  the  plaintiff.  Neither  Najlor  and  Ellis  nor  the  de- 
fendant had  any  effects  in  the  hands  of  Sheppard  and  Co.  during  the 
time  the  bill  was  running.  It  was  holden,  that  the  drawer  was  entitled 
to  notice  of  dishonour.  These  cases  appear  to  have  been  decided  on 
the  ground,  that  the  drawer  had  a  remedy  over,  at  all  events,  against 
the  party  in  whose  favour  the  bill  was  drawn,  if  not  against  the  accep- 
tor, and  consequently  the  drawer  would  be  prejudiced  bv  want  of  notice. 
In  PlimUy  v.  Wentley^  2  Bin^h.  N.  C.  249,  where  plaintiff 
[  *380  ]  had  received  from  defendant,  '^'in  payment  for  goods,  a  prom- 
issory note  indorsed  by  defendant,  but  not  made  payable  to 
order,  the  note  having  been  dishonoured  by  the  maker ;  it  was  holden, 
that  the  plaintiff  was  entitled  to  recover  the  price  of  the  goods,  although 
he  had  omitted  to  give  defendant  due  notice  of  the  dishonour  of  ue 
note. 

Action  by  plaintiff,  as  drawer,  against  defendant,  as  acceptor,  of  a 
bill  for  3002.  at  two  months,  accepted  payable  at  Messrs.  Coutts  and 
Co. ;  no  proof  of  notice  to  defendant  of  dishonour ;  but  proof  that, 
although  defendant  when  bill  was  drawn  had  a  balance  of  TOOL  in  the 
hands  of  Messrs.  Coutts  and  Co.,  yet  that  balance  at  the  time  when 
the  bill  became  due  was  reduced  to  402.  Held(n)  that  defendant  wu 
not  entitled  to  notice  of  dishonour.  Q.  if  in  such  case  any  notice  be 
necessary ;  for  the  acceptor,  having  appointed  a  special  place  for  pay- 
ment, may  be  considered  as  having  made  Messrs.  Coutts  &  Co.  his 
agents  for  the  purpose  of  paving  the  bill,  and  then  the  refusal  to  pay 
may  be  considered  as  a  refusal  by  him.  From  the  circumstance  of 
part  payment  of  a  bill  without  any  objection  to  the  want  of  notice,(0) 
a  jury  may  be  directed  to  presume  that  notice  was  regularly  given.(l) 

Protest, — In  addition  to  notice  of  dishonour,  it  is  necessary  for  ue 
holder,  in  the  case  of  a  foreign  bill,  to  prote8t(2)  it  for  non-payment :  but 
where  there  has  been  a  promise  of  payment,  after  the  bill  became  due, 
such  promise  supersedes  the  necessity  of  proving  either  presentment  for 
payment,  (^)  notice  of  dishonour,  or  protest.  (^)  But  where  the  drawer 
of  a  foreign  bill  of  exchange,  at  the  time  of  drawing  was  in  a  foreign 
country,  but  returned  home  before  it  became  due,  at  which  time  it  was 
dishonoured  and  protested,  but  notice  of  the  dishonour  only,  and  not  of 
the  protest,  was  left  at  the  drawer's  house ;  held  that  this  was  8ufiBcient.(r) 
Where  drawer  was  resident  abroad,  it  was  holden(8)  sufficient  to  inform 
him  that  the  bill  had  been  protested  for  non-payment,  without  sending 
him  a  copy  of  the  protest.     It  appears,  from  a  passage  extracted 

fn)  Smith  y.  Thatcher^  4  B.  ^  A.  200. 

o)  Borford  y.  Wilton^  I  Taunt.  12. 

[p)  Oreenway  y.  Hindley^  4  Gampb.  52. 

[q)  Oibbon  y.  Coggon^  2  Gampb.  188. 

(r\  Robim  y.  Oibton,  1  M.  &  S.  288. 

(«)  Ooodman  y.  Harvey^  4  A.  A  E.  870 ;  6  Ney.  k  M.  372. 


(1)  Levy  y.  Petert,  9  S.  &  R.  126 ;  Read  y.  WUkiruon,  2  Wash.  C.  C.  R.  614. 

(2)  See  the  form  of  protest  used  in  England.  Ghittj  on  Bills,  169.  Indorser  of  a  note 
is  liable  for  fees  of  protest.  MeniU  y.  Benton^  10  Wend.  118 ;  and  see  Byles  on  Bills,  200, 
and  notes  to  3d  Am.  ed. 
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from  the  case  of  TasseU  v.  LewiSj  Lord  Raym.  743,  ante,  p.  871,  that 
this  protest  ought  to  he  made  on  the  last  day  of  grace.  (1)  This 
strictness,  however,  is  not  ohserved  in  practice.  The  modem  nsage 
is  for  the  notary  to  make  a  minute  on  the  hill,  consisting  of 
his  initial,  the  day,  month,  and  year  when  payment  was  *re-  [  *381 1 
fbsed,  and  charges  for  making  the  minute.  This  minnte,  which 
is  called  noting,  is  unknown  in  the  law  as  distinguished  from  the  pro- 
test. The  notary,  having  made  his  minute,  draws  up  the  protest  at 
his  leisure.  In  Buller's  Nisi  Prius,  p.  272,  it  is  said,  ^^  That  the  use  of 
noting  is,  that  it  should  be  done  the  very  day  of  refusal,  and  the  pro- 
test may  he  drawn  any  day  after  by  the  notary,  and  be  dated  on  the 
day  the  noting  was  made.  The  practice  certainly  is  as  here  stated;  but 
in  Chaters  v.  Bellj  4  Esp.  N.  P.  C.  48,  a  question  was  raised,  whether 
the  protest  ought  not  to  be  drawn  on  the  day  on  which  the  bill  is  dis- 
honoured ;  and  it  was  contended,  that  the  mere  noting  the  bill  on  that 
day,  and  drawing  a  protest  on  a  subsequent  day,  was  insufficient.  Lord 
KenyoT^  was  of  opinion  that  it  was  sufficient ;  and  a  new  trial  having 
been  granted.  Lord  Ellenhorough  agreed  in  opinion  with  Lord  Kenyan. 
A  case  was  then  reserved  for  the  opinion  of  the  court ;  and  after  argu- 
ment, the  court,  conceiving  the  question  to  be  of  great  importance,  di- 
rected it  to  be  turned  into  a  special  verdict.  But  the  sum  in  dispute 
being  very  small,  and  the  parties  unwilling  to  incur  the  expense  of  a 
special  verdict,  the  recommendation  of  the  court  was  not  attended  to, 
and  the  case  was  not  mentioned  again. 

The  protest  must  be  stamped.  The  protest  for  non-payment  on  in- 
land bills  of  exchange  is  regulated  by  the  statute  9  &  10  Will.  III.  c. 
17 ;  for  at  common  Taw  a  protest  was  not  re<^uired  on  such  bills ;  and 
the  power  of  protesting  given  by  this  statute  is  attended  with  very  few 
advantages ;  so  that  it  is  not  very  frequently  exercised. 

Doubts  having  arisen  as  to  the  place  in  which  it  is  requisite  to  pro- 
test for  non-payment  bills  of  exchange,  which  on  presentment  for  ac- 
ceptance to  the  drawees  should  not  have  been  accepted,  such  bills  being 
made  payable  at  the  place  other  than  the  place  mentioned  therein  to 
be  the  residence  of  the  drawees,  it  was  for  the  removal  of  such  doubts 
enacted,  by  stat.  2  &  8  Will.  lY.  c.  98,  that  all  bills  of  exchange 
wherein  tlie  drawers  shall  have  expressed  that  such  bills  are  to  be  pay- 
able in  any  place  other  than  the  place  by  them  therein  mentioned  to  be 
the  residence  of  the  drawees,  and  which  shall  not  on  the  prei^entment 
for  acceptance  thereof  be  accepted,  shall  or  may  be,  without  further 
presentment  to  the  drawees,  protested  for  non-payment  in  the  place  in 
which  such  bills  shall  have  been  by  the  drawers  expressed  to  be  payable, 
unless  the  amount  owing  upon  such  bills  shall  have  been  paid  to  the 
holders  on  the  day  on  which  such  bills  would  have  become  payable  had 
the  same  been  duly  accepted. 

Bills  of  exchange  had  been  occasionally  accepted,  supra  protest  for 
honour,  or  had  a  reference  thereon  in  case  of  need ;  doubts  having 
arisen  as  to  the  day  on  which  it  was  requisite  to  present  for  payment 

(1)  With  regard  to  foreign  bills  of  exchange,  aU  the  books  agree  that  the  protest 
most  be  made  on  the  last  day  of  grace.   Per  BuUer^  J.,  in  LefUey  v.  iftUf,  4  T.  R.  174. 
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discliarges  the  indor8er.((2)(l)  So  if  the  indorsee  receive  part  payment 
from  the  acceptor,(e)  and  take  from  him  a  security  for  the  remainder, 
with  the  exception  of  a  nominal  sam,  the  indorser  is  discharged.  Re- 
ceipt of  part  of  the  money  from  an  acceptor  will  not  discharge  the 
drawer,  if  timely  notice  be  given  that  bill  is  not  doly  paid.  Boll.  N. 
P.  271.  The  receipt  of  part  of  the  sum  mentioned  in  the  bill  from  the 
drawer,  will  operate  as  a  discharge  to  the  acceptor,  only  pro  tanto,{f) 
Notwithstanding  the  receipt  of  part  from  the  indorser,  the  holder  may 
recover  the  whole  amount  of  the  bill  from  the  drawer.(<7)  Where  the 
holder,  after  receiving  part  payment  from  the  acceptor,  (A)  agreed  to 
take  a  new  acceptance  from  him  for  the  remainder,  payable  at  a  fntore 
date,  and  that  in  the  mean  time  the  holder  should  keep  the  original  bill 
in  his  hands  as  a  security;  it  was  holden,  that  such  agreement 
amounted  to  giving  time  and  a  new  credit  to  the  acceptor,  and  dis- 
charged the  indorser,  who  was  not  a  party  to  such  agreement.(2)     And 

{d)  Ex  parte  Smith,  Go.  B.  L.  5th  edit.  p.  168,  169 ;  3  Bro.  Ch.  C.  1,  8.  C, 
(e)  English  T.  Darley^  2  Bos.  k  Pal.  61.    See  the  opinion  of  Eldofiy  G.  J. 
(/)  Bacon  v.  Searlea,  1  H.  Bl.  88.     See  Puratord  y.  Peek,  9  M.  ft  W.  196. 
Ig)  Johnton  y.  Kennion,  2  Wils.  262 ;  Walwyn  v.  St,  QuinOn^  I  Bos.  k  PnL  652. 
(A)  Oould  V.  Rabsanj  8  East,  576. 


(1)  A  covenant  by  payee  not  to  sae  the  maker  within  a  Umittd  time,  does  not  bar  a  suit 
within  that  time,  by  an  indorsee  of  the  note,  although  overdue.  Perkitu  ▼.  GUmar,  8 
Pick.  229.  A  second  indorser,  who  executes  a  release  to  the  maker,  under  a  voluntaiy 
assignment,  before  the  maturity  of  the  note,  is  not  bound  by  the  release,  if  he  tuhte- 
qutrUly  becomes  fixed  for  its  payment.  Keeler  t.  Bartine^  12  Wend.  110.  The  maker  of 
a  note  made  a  general  assignment,  which  was  executed  by  the  holder  and  by  the  indoner 
of  the  note,  and  contained  a  release  of  all  claims  against  assignor,  with  a  provieOi  tk«t 
no  lien  or  pledge,  created  or  obtained,  as  security  for  debt,  should  be  impaired  or  affected. 
Held,  that  the  indorsement  was  a  lien  or  pledge,  and  that  indorser  having  agreed  to  the 
release  by  being  a  party,  was  not  discharged.  Oloucester  Bank  v.  Worcester,  10  Pick.53S. 
And  whether  the  indorser  executes  the  indenture  before  or  after  the  holder,  is  immatemL 
Parsons  v.  Oloucester  Bank,  10  Id.  533.  See  Lewis  v.  Bank  of  Penn  Townsh^,  3  Whaii. 
531.  Where  the  holder  of  a  note  sued  the  maker,  and  obtained  judgment,  and  the 
maker  filed  a  bill  in  chancery  for  an  injunction,  and  the  execution  was  stayed  three  or 
four  years,  when  the  suit  in  chancery  was  abandoned,  and  judgment  rendered  in  the  suit 
at  law  for  the  amount  thereof  and  interest,  so  far  as  it  came  within  the  demand  of  the 
declaration,  and  it  was  satisfied,  no  suit  lies  against  the  indorser  for  the  balance  of 
interest  on  the  note,  not  included  in  the  Judgment,  as  the  note  is  satiafied  as  to  the 
maker;  and  the  indorser  is  discharged.     Couch  v.  Waring,  9  Gonn.  261. 

(2)  The  holder  of  a  bill  discharges  indorser  by  an  agreement,  on  sufficient  considera- 
tion, to  give  time  to  drawer.  Planters'  Bank  v.  Sellman,  2  Gill  k  J.  230.  The  acceptance 
by  the  holder  of  a  note  from  the  maker  of  a  check  on  a  bank,  drawn  by  a  firm  composed 
of  the  maker  and  a  third  person,  for  the  amount  payable  in  six  days,  which  was  to  be 
in  full  satisfaction  of  the  note,  if  paid  at  maturity,  suspends  the  remedy  against  the 
maker,  and  discharges  the  indorser.  Okie  v.  Spencer,  1  Miles,  299  -,  S,  C.  2  Whart.  253. 
Couch  V.  Waring,  9  Gonn.  261 :  Bank  v.  Henrick,  2  Story,  416 ;  Wood  v.  The  Bank^  9  Gow. 
194;  Newcomh  v.  Rayner,  21  Wend.  108;  Hawkens  v.  Thompson,  2  McLean,  111.  An 
indorser  of  a  bill  is  discharged  by  an  agreement  between  the  holder  and  the  drawer, 
against  whom  a  suit  was  pending,  to  continue  the  case  until  after  a  term  at  which  judg- 
ment might  have  been  had,  in  consideration  the  drawer  would  permit  a  person  whom 
be  had  in  execution  to  attend  as  a  witness  for  the  holder  in  another  case.  Bank  of  U.S. 
V.  Hatch,  6  Peters,  250.  Mere  indulgence  or  delay,  however,  will  not  have  that  effect 
There  is  no  obligation  to  use  due  diligence,  as  is  generally  the  case,  against  a  principal, 
in  order  to  hold  a  surety  liable,  at  least  where  the  surety  calls  upon  the  creditor  to  act. 
Bank  v.  Myers,  1  Bailey,  412  ;  Powell  v.  Waters,  17  Johns.  176 ;  Worsham  T.  Goisr^  4  Port 
441 ;  Stafford  v.  Yates,  18  Johns.  327  ;  Sterling  v.  Marietta  Co,,  11  Scrg.  k  Rawle,  179. 
Stale  Bank  v.  Wilson,  1  Devereux,  484;  Foreman^s   Bank  t.  RolUns^  1  Sheplej,  202; 
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it  has  been  holden,  that  in  such  a  case  the  holder  cannot  sue  till  the 
second  bill  has  become  dae.(t) 

Bat  a  mere  forbearance  to  sue  the  acceptor  after  protest  for  non- 
payment, and  notice,  or  what  is  equivalent  to  notice,  thereof  to  the 
drawer,  will  not  discharge  the  drawer.(A:)  If  the  executor  of  the  accep- 
tor verbally  promise  to  pay  the  holder  out  of  his  own  estate,  provided 
the  holder  forbear  to  sue,  and  he  forbears  accordingly,  the 
*drawer  is  not  thereby  discharged,  inasmuch  as  the  promise  [  *884  ] 
of  the  executor,  not  being  in  writing,  is  void  by  the  statute  of 
frauds,  and,  consequently,  the  holder  does  not  derive  from  such  pro- 
mise any  better  security  than  the  bill  had  given  him.(2) 

A  bill  of  exchange  having  been  dishonoured,  the  acceptor  transmitted 
a  new  bill  for  a  larger  amount  to  the  payee,  but  had  not  any  communi- 
cation with  him  respecting  the  first.  The  payee  discounted  the  second 
bill  with  the  holder  of  the  first,  which  he  received  back  as  part  of  the 
amount,  and  afterwards,  for  a  valuable  consideration,  indorsed  it  to 
plaintiff:  it  was  holden,(7n)  that  the  second  bill  was  merely  a  collateral 
security,  and  that  the  receipt  of  it  by  the  payee  did  not  amount  to 
giving  time  to  the  acceptor  of  the  first  bill  so  as  to  exonerate  the 
drawer.  The  cases  Ex  parte  Smithy  and  English  v.  Darley^  seem  to 
have  proceeded  on  a  principle  of  law  resulting  from  the  relation  in 
which  the  acceptor  of  a  bill  of  exchange  may  be  considered  as  standing 
with  respect  to  the  other  parties.  Although  by  his  acceptance  he  only 
undertakes  to  pay  the  debt  of  another,  viz.  of  the  drawer,  yet  he  is 
primarily  liable ;  for  it  is  incumbent  on  the  holder  of  the  bill  to  resort 
to  him  in  the  first  instance.  Under  this  view,  although  his  engagement 
is  really  only  a  collateral  en^gement,  yet  he  may  in  this  respect  be 
considered  as  the  principal  d^tor,  and  the  remaining  parties  as  sureties 
only.  Now,  in  the  case  of  simple  contracts,  if  a  creditor  give  time 
to  the  principal  debtor,(l)  the  collateral  sureties  are  discharged  both  in 

(t)  Kendrick  v.  Lomaxj  8  Tyrwh.  447. 

(k)  2iid  Resolution  in  Walvfyn  t.  SU  Quintin^  1  Bos.  k  Pnl.  652,  fully  stated,  anU, 
p.  379. 

{I)  Philpot  V.  Brianty  4  Bingh.  717  ;  1  M.  &  P.  754. 
(m)  Prinff  v.  ClarJuon^  1  B.  A  G.  14. 


Page  v.  Webtter,  3  Id.  249 ;  Pierce  v.  Whitney,  1  Id.  113 ;  Bank  of  Utiea  v.  Ives,  17  Wend. 
501. 

In  some  states,  however,  due  diligence  must  be  used,  and  the  same  principles  are  ap- 
plied as  between  principal  and  surety  in  ordinary  cases.  Lee  v.  Love^  1  Call,  497  ; 
Bronaugh  t.  Scott,  5  Id.  878;  Smallwood  v.  Woods,  1  Bibb,  542;  Berrin  v.  Broadwell,  3 
Dana,  596  ;  If  or  ton  y.  Frink,  5  Day,  630 ;  Huntington  v.  Ilawery,  4  Conn.  124 ;  TVeadway 
V.  Dryhread,  4  Blackf.  20;  Biehop  ▼.  Teazle,  6  lb.  127;  PiOard  v.  Daret,  6  Mis.  358; 
KUpatriek  v.  Heaton,  3  Brev.  92;  SicketeonT,  Wood,  10  Mis.  547;  Bestor  y.  Walker,  4 
Gil.  3;  Hopper  y,  Siek,  1  Smith,  102. 

(1)  Without  any  reserve  of  the  remedy  against  the  sureties ;  per  Lord  Eldon,  Gh., 
£xp.  Oifford,  6  Yesey,  807 ;  Boultbee  v.  Stubbs,  18  Id.  21.  See  also  Orme  v.  Toung,  Holt's 
N.  P.  C.  84,  recognized  in  Combe  v.  Wool/,  8  Bingh.  156,  and  Ihtnn  v.  Slee,  Holt's  N.  P. 
C.  399;  in  which  last  case  it  was  holden,  that  time  given  to  a  surety,  without  the  privity 
of  the  co-surety,  would  not  discharge  the  co-surety.  But  see  Nicholson  v.  Eevill,  6  Nev. 
&  M.  192  ;  4  A.  A;  E.  675,  questioning  Ezp,  Oifford,  See  also,  on  this  subject,  Oakeley  v. 
Pasheller,  D.  P.  10  Bligh,  N.  R,  548 ;  and  Bell  v.  Banks,  3  M.  A  Gr.  268 ;  3  Scott,  N.  R. 
497. 
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VIII.  Of  the  Action  on  a  Bill  of  Uxchange.  p.  386 ;  Pleading  un- 
der the  New  Bules.  p.  891 ;  Evidence,  p.  393 ;  Recovery 
of  Intereet,  p.  397. 

A  bill  of  exchange  being  a  simple  contract,  the  form  of  action  which 
is  usually  adopted  for  the  recovery  of  the  sum  of  money  mentioned 

giving  the  delay^  the  holder  knows  it  to  be  an  accommodation  note.  Lambert  v.  Sanfard, 
2  Blackf.  137.  See  Letton  y.  Durham j  2  Green,  307;  Holland  r.  TStmer^  10  Conn.  306; 
Church  Y.  Barton,  9  Pick.  547  ;  Bank  of  Montgomery  Y.  Walker^  9  S.  &  R.  229  ;  &  C,  12 
Id.  382. 

If  the  holder  receive  part  pajrment  fh>m  the  maker  when  a  note  becomes  doe,  and 
before  giving  notice  to  the  indorser,  allows  further  credit  to  the  maker,  the  indorser  is 
discharged.  Cain  y.  Colvelly  3  Johns.  Rep.  384.  But  if  the  holder  receive  part  pavment, 
and  g^ve  due  notice  to  the  indorser,  the  latter  will  be  holden  for  the  payment  of  the  resi- 
due. Jamee  v.  Badger^  1  Johns.  Cas.  131.  And  it  has  been  held,  that  any  credit  girea 
by  the  holder  of  a  bill  to  the  drawer,  acceptor,  or  indorser,  takes  away  the  holder's 
remedy  against  the  other  parties.  Shaw  v.  Oriffithy  7  Mass.  Rep.  494.  But  this  rale 
does  not  apply  where  the  acceptor  is  discharged  by  the  holder,  and  the  drawer  b  sued, 
having  funds  of  the  acceptor  in  his  hands,  which  have  been  retained  for  the  express 
purpose  of  paying  the  bill.  Sargent  v.  AppUton^  6  Id.  85.  Nor  to  cases  where  the  holder 
has  not  given  time  to  the  drawer,  Ac,  but  has  merely  taken  security  without  giving  a 
new  credit.  Ilurd  v.  LitiUy  12  Id.  502;  Wood  y,  Jefferson  Bank,  9  Co  wen,  194.  See 
JIaslet  v.  Etrieky  I  Nott  k  M<C.  116;  Moodier.  MorraU,  1  Rep.  Const.  Ct.  367.  The 
acceptance,  by  holder  of  a  note  over  due,  of  a  note  of  a  third  person  at  a  future  day,  ag 
collateral  security,  stipulating  that  it  should  not  prejudice  their  claim  against  drawer  or 
indorser,  nor  prevent  a  suit  if  ordered  by  indorser,  does  not  discharge  him.  BaUetf  v. 
Baldwin,  7  Wend.  289.  See  Wainer  v.  Beardely,  8  Id.  194.  So,  if  the  holder  of  a  note 
release  one  of  several  joint  makers,  excepting  from  such  liability  as  he  may  be  undo*  lo 
the  indorsers,  those  indorsers  cannot,  in  an  action  against  them  by  such  holder,  set  up 
such  release  in  discharge.     Stewart  v.  Eden,  2  Caines'  Rep.  121. 

It  has  been  held  by  the  Supreme  Court  of  New  York,  that  if  the  holder  of  a  note  is  re- 
quested by  one  of  the  joint  makers,  (beiog  as  a  surety  merely,)  to  proceed  without  delay  and 
collect  the  money  of  the  principal,  who  is  solvent,  and  he  omits  to  do  it  until  the  prindpal 
becomes  insolvent,  the  surety  will  be  exonerated  at  law.    Paine  v.  Packard,  13  Johns. Rep. 
1 74.  But  this  decision  has  been  questioned  by  Mr.  Chancellor  j^<m< ;  Kingy.  Ba2dwin,8Johi&. 
Ch.  Rep.  563 ;  vide  S,  C.  on  appeal,  17  Johns.  Rep.  384;  and  the  Supreme  Court  of  the 
United  States  have  determined  that  the  indorserof  anote,  whohasbeen  charged,  by  due  no- 
tice of  the  default  of  the  maker,  is  not  discharged,  at  law,  by  the  refusal  of  the  holder  to 
issue  an  execution,  or  by  his  countermanding  an  execution  against  the  maker ;  nor  is  the 
indorser  entitled,  in  such  a  case,  to  the  protection  of  a  court  of  equity,  as  a  surety.  Lemx  v. 
Prout,  3  Wheat.  Rep.  520.    All  that  the  indorser  seems  to  have  a  right  to,  in  such  a  case, 
is  to  pay  the  amount  of  the  note  or  bill,  or  note  to  the  holder,  and  to  be  subrogated  to 
all  his  rights  by  obtaining  an  assignment  of  the  holder's  judgment  against  the  nu^er.  Ih. 
And  if  the  holder  be  called  upon  by  the  indorser,  after  the  note  has  become  due,  to  sue 
the  maker,  of  whom  the  amount  might  then  be  collected,  but  who  afterwards  becomes 
insolvent,  and  the  holder  neglects  to  do  so,  this  does  not  discharge  the  indorser;  for. 
although  he  is  in  the  nature  of  a  surety,  yet  he  is  answerable  on  an  independent  contract, 
and  it  is  his  duty  to  take  up  the  note  when  dishonored.     Tremble  v.  Thome,  16  Johns. 
Rep.  152;  Beardsly  y.  Warner,  6  Wend.  610.     When  the  holder  of  a  note  neglects 
to  avail  himself  of  the  means  of  payment  out  of  a  fund  in  the  sheriff's  hands,  arising  from 
real  estate  bound  by  a  judgment  against  the  drawer,  the  indorser  is  discharged  ^ro  fnie. 
Ramsey  v.  Westmoreland  Bank,  2  Penn.  R.  203.     But  a  judgment  and  levy  against  the 
real  estate  of  the  drawer,  does  not  bar  an  execution  against  the  goods  of  indorser.    Gr9 
r.  Huntingdon  Bank,  1  Id.  425.    So  where  several  years  are  suffered  to  elapse  after  a 
note  is  due  without  proceeding  against  the  drawer  or  his  representatives,  defendant  is 
discharged  from  a  guaranty.    Isett  v.  Iloge,  2  Watts,  128.     And  merely  receiving  partial 
payment  from  the  acceptor  or  maker  of  a  bill  or  note,  without  compounding  with  and 
releasing  him,  will  not  discharge  the  other  parties  from  their  liability.    Lynch  v.  Bey- 
nolds,  16  Johns.  Rep.  41.     But  if  the  beneficial  holder  of  a  note  agrees,  on  receiving  a 
premium  for  delay,  to  wait  a  stipulated  time,  without  suing  the  maker,  he  hereby  dii- 
charges  the  indorser.    Hubbley  v.  Brown,  16  Johns.  Rep.  70. 
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m  the  bill  in  case  of  non-acceptance  or  non-payment  is  a 
special  *assamp8it.(l)  Formerly  the  declaration  extended  to  [  *887  ] 
a  great  length ;  but  under  the  new  rules  T.  T.  1  Will.  IV.,(y) 
concise  forms  are  given  on  notes  and  inland  bills,  according  to  the  prin- 
ciple of  which,  declarations  on  foreign  bills  may  be  drawn  with  the 
necessary  variations.  See  these  forms ;  but  it  must  be  remembered, 
that  these  rules  were  made  before  the  Uniformity  of  Process  Act,  2 
Will.  rV.  c.  39 ;  and  the  forms  given  by  them,  which  were  correct  in 
actions  by  bill,  (because  then  the  declaration  was  the  commencement  of 
thS  suit,)  are  so  no  longer,(2)  the  suing  out  the  writ  being  now  the 
commencement  of  the  suit.  If  in  an  action  of  assumpsit  against  the 
drawer  of  a  bill,  the  declaration  does  not  allege  a  promise  to  pay,  it 
will  be  bad  on  special  demurrer. (a)  It  is  however  mere  matter  of  form, 
and  can  therefore  only  be  taken  advantage  of  on  special  demurrer,  (i) 
The  frequent  nonsuits,  which  used  to  occur  on  the  ground  of  variances 
between  the  instrument  as  set  forth  in  the  declaration,  and  that  pro- 
duced in  evidence,  have  been  greatly  obviated  by  the  stat.  9  Geo.  IV. 
c.  15 ;  and  the  stat.  8  &  4  W.  lY.  c.  42,  s.  28,  postj  under  tit.  ^'  Co- 
venant, non  est  factum."  Where  the  declaration  was  on  a  promissory 
note  for  250Z.  made  by  the  defendant,  dated  the  9th  of  November,  1888, 
payable  to  plaintiff  or  order  on  demand :  plea,  that  defendant  did  not 
make  the  note ;  and  the  proof  was  of  a  joint  and  several  promissory 
note  for  250Z.,  made  by  defendant  and  his  wife,  dated  the  6th  of 
November,  1887,  payable  12  months  after  date,  and  no  proof  was 
given  of  any  other  note  between  the  parties ;  this  was  considered  to  be 
a  variance  properly  amended  at  N.  P.  under  8  &  4  W.  IV.  c.  42,  s. 
28.(c)  A  declaration  in  assumpsit  by  indorsee  against  acceptor,  after 
stating  non-payment  of  the  bill  when  due,  alleged  that  defendant  after- 

(y)  2  B.  &  Ad.  783 ;  7  Bingh.  774 ;  5  M.  A  P.  813 ;  1  Or.  k  J.  468;  1  Tyr.  520. 
(f)  Per  Parke,  B.,  in  Abbott  Y.Aslettj  1  M.  &  W.  209. 

[a)  Henry  v.  Burbidge,  3  Bingh.  N.  0.  601 ;  4  Sc.  296  j  Smith  v.  Cox,  11  M.  &  W.  475. 

[b)  Stericker  v.  Barker,  9  M.  &  W.  321. 

[c)  Beckett  v.  Dutton,  7  M.  &  W.  157. 

(1)  For  the  cases  in  which  an  action  of  debt  may  be  maintained  on  a  bill  of  exchange, 
see  po^t^  tit.  '^  Debt,  II."     Debt  on  simple  contract. 

An  averment  that  the  partners  of  a  firm  made  the  note,  "  the  proper  name  and 
firm  of  the  partners  being  therennto  subscribed,"  is  proved  by  producing  iJie  note  signed 
by  one  partner  in  the  partnership  name.  It  is  unnecessary  to  state  that  one  of  the 
partners  signed  in  the  name  of  the  firm ;  but  if  so  stated,  it  is  good.  Manhattan  Company 
Y.  Ledyard,  1  Gaines'  Rep.  192.  And  an  averment  that  "  certain  persons  using  the  name, 
style,  and  firm  of  W.  ft  W.  made  the  note,  the  proper  handwriting  of  one  of  them  in 
their  said  copartnership  name,  style,  and  firm,  being  thereunto  subscribed,"  is  good. 
Kane  v.  Scqfield,  2  Gaines'  Rep.  368.  But  if  in  an  action  against  two  persons,  the  decla- 
ration does  not  allege  them  to  be  partners,  or  to  act  under  a  firm,  and  it  is  averred  that  they 
«  made  their  note  in  their  own  proper  hands  and  names  thereto  subscribed,"  proof  that 
one  of  the  defendants  subscribed  the  note  with  the  joint  name  or  firm,  is  not  sufficient 
to  maintain  the  declaration.    Pease  v.  Morgan,  7  Johns.  Rep.  468. 

It  is  not  necessary  to  state  the  indorsement  to  be  "  for  value  received;"  and  if  it  be  so 
stated,  the  averment  is  surplusage,  and  need  not  be  proved.  WiUon  v.  Codman^t  ex., 
3  Granch,  193;  Sed  vide  Welch  v.  Lmdo,  7  Granch,  159.  But  the  words  "for  vnlue 
received"  in  setting  forth  a  promissory  note  in  a  declaration  are  words  of  description, 
and  not  an  averment ;  and  therefore  if  the  words  are  not  in  the  note,  the  variance  is 
&tal.    Saxton  v.  Johnson,  10  Johns.  Rep.  418.    See  2  Greenl.  on  Evid.  {  156. 
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wards  promised  to  pay  plaintiff  the  said  bill  aecording  to  the  tenor  and 
effect  of  his  said  acceptance.  This  was  holden  sufficient  on  special  de- 
murrer, for  per  Our.  ;  after  the  dishonour  of  a  bill,  it  is  payable  on  re- 
quest ;  a  promise  therefore  by  acceptor,  after  the  bill  is  due,  to  pay  it 
according  to  the  tenor  and  effect  of  his  acceptance,  is  a  promise  to  pay 
on  request,  ((2)  Where  the  acceptance  was  written  before  the  bill  was 
drawn,  the  declaration  describea  the  transaction  in  the  usual  order  of 

time,  vu.  the  drawing  first,  and  then  the  acceptance ;  this  was 
[  *888  ]  holden(€)  not  to  be  a  variance.     And  so  with  ^respect  to  an 

indorsement,  whether  made  before(/)  bill  drawn,  or  Blttei^g) 
bill  became  due* 

By  Stat.  1  &  2  Geo.  lY.  c.  78,  s.  1,  if  any  person  shall  accept  a  bill 
payable  at  the  house  of  a  banker,  or  other  place,  without  further  ex- 
pression in  his  acceptance,  such  acceptance  shall  be  deemed,  to  all 
mtents  and  purposes,  a  general  acceptance  of  such  bill  :(1)  but  if  the 
acceptor,  shall,  in  his  acceptance,  express  that  he  accepts  the  bill  pay- 
able at  a  banker's  house  or  other  place  onZy,  and  not  othenffue  or  eUo- 
wherey  such  acceptance  shall  be  deemed  to  i«  to  all  intents  and  purposes 
a  qualified  acceptance,  and  the  acceptor  shall  not  be  liable  to  pay  the 
said  bill,  except  in  default  of  payment,  when  such  payment  shall  have 
been  duly  demanded  at  such  banxer's  house  or  other  place.  Since  this 
statute  it  has  been  adjudged,  that  the  holder  of  a  bill  accepted,  payable 
at  a  banker's,  but  omitting  the  words  ^^  there  only,"  is  not  bound  to 
present  it  at  the  banker's,  and  consequently  is  not  guilty  of  laches,  if 
he  omits  to  do  so ;  and  may  still  recover  against  tne  aceeptovy  in  the 
event  of  the  banker's  failure,  although  a  considerable  time,  e.  g.^  three 
weeks,  have  elapsed  since  the  bill  became  due,  during  all  which  time 
the  acceptor  had  funds  in  the  banker's  hands,  exceeding  the  amount  of 
the  bill.(A)  In  such  case  no  averment  or  proof  of  presentment  for 
payment  at  the  place  mentioned  is  nece8sary.(t)(2)  But  in  an  action 
against  the  drawer  of  a  bill  (payable  at  a  particular  place,  where  the 
drawee  accepts  it  payable  at  that  place,)  on  the  ground  of  non-payment 
by  the  acceptor,  it  is  necessary  to  prove  a  presentment  to  the  accepted 
at  that  place ;   for  the  statute  neither  intended  to  alter,  nor  has  it 

[d)  ChHttie  V.  Peart^  T  M.  &  W.  491. 
e)  MoUoy  t.  Delvea,  7  Bingh.  428 ;  6  M.  ft  P.  275. 

I/)  Russell  Y,  Langsiaffe,  Doug.  614.  {g)  Ttnmg  T.  Wright^  1  Gampb.  139. 

\h)  Turner  v.  Hay  den,  4  B.  ft  C.  1. 
(t)  Selby  y.  Eden^  3  Bingh.  611 ;  Fayle  t.  Bird^  6  B.  ft  C.  531.    See  also  Hasrksyr. 
Borwiekf  4  Bingh.  136 


(1)  Sach  a  bill  may  in  an  action  against  it  be  declared  npon  as  made  payable  at  that 
place  ;  althonghf  under  this  statute,  such  an  acceptance  amounts  to  a  general  acceptance. 
Blake  V.  Beaumont,  4  M.  ft  Gr.  7,  S.  C. ;  Blake  r.  Bowman,  4  Scott's  N.  R,  617. 

(2)  In  an  action  by  the  payee  of  a  bill  against  the  aecepi&r,  where  the  btU  is  diawa 
payable  at  a  particular  place,  and  accepted,  it  is  not  necessary  for  the  plaintiff  to  arer  or 
prove  a  demand  of  payment  at  the  time  and  place  appointed ;  but  the  defendant,  if  he 
means  to  avail  himself  of  the  want  of  a  demand,  must  plead  that  he  was  ready  at  the 
time  and  place  appointed  to  pay,  but  that  the  plaintiff  did  not  come  there,  and  which 
defence  goes  only  to  the  damages  and  costs,  and  not  to  the  cause  of  action.  WdeoU  ▼. 
Sanffoord,  17  Johns.  Rep.  248.  See  also  Caldvell  v.  Cassidy^  8  Cowen,  271 ;  2  GrtenL 
on  Gvid.  {  180,  a. 
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altered  the  liability  of  drawers;  but  is  confined  in  its  operation  to 
oeeeptorB  only.(Ar) 

A  conditioned  acceptance  cannot  be  declared  on  as  an  absolute  ac- 
ceptance, eyen  after  condition  performed.(2)  In  action  on  a  bill  against 
an  acceptor  for  the  honour  of  the  drawer,  it  must  be  alleged,  that  when 
the  bill  arriyed  at  maturity,  it  was  presented  to  the  drawee  for  payment. 
And  this  rule  holds  whether  the  bUl  be  a  bill  payable  after  date(9»)  or 
after  sight,  (n)  Where  a  bill  has  been  accepted  by  the  drawee,  if 
another  person  accepts  it  also  for  the  purpose  of  guaranteeing 
the  first  acceptor,  the  second  acceptance  *is  merely  a  collateral  [  *389  j 
imdertaking,  and  must  be  declared  orx{p)  as  such ;  for  there  is 
not  any  custom  of  merchants  authorizmg  a  series  of  acceptors. 

In  Hey 9  v.  HeeeUine  and  anothery{j>)  where  it  was  averred  that  the 
defendants  accepted  the  bill,  and  the  acceptance  was  by  an  agent  thus, 
"  for  Heseltine  and  Co.,  John  Wilson :"  Lord  JSllenbcraugh  was  of 
opinion,  that  the  evidence  supported  the  declaration ;  observing,  that 
if  the  defendants  accepted  the  bill  by  an  agent,  in  contemplation  of  law, 
they  accepted  it  themselves :  and  it  was  a  general  rule  in  pleading,  that 
facts  might  be  stated  according  to  their  legal  effect. 

When  the  action  is  brought  between  the  immediate  parties  to  the 
bill,  it  is  usual  to  subjoin  such  counts  as  will  embrace  the  consideration 
for  which  the  bill  has  been  given :  for  as  the  bill  does  not  merge  the 
original  demand,  if  the  plaintiff  fail  in  substantiating  in  evidence  the 
special  count,  he  may  resort  to  evidence  on  the  common  counts.(l) 
Under  the  new  rules,  counts  upon  a  bill  or  note,  and  for  the  considera- 
tion in  goods,  money,  or  otherwise,  are  considered  as  founded  on  dis- 
tinct subject-matters  of  complaint.     In  Alves  v.  Hodgeon^  7  T.  B.  241 , 

\k)  CHhb  T.  Mather,  8  Bingh.  214;  2  Cr.  k  J.  264,  S,  C. 
\l)  Larujftton  v.  Comey,  4  Gampb.  176. 
m)  Hoare  v.  Cazenovey  16  East,  391. 
fn>  WUliamt  y.  Oermaine,  7  B.  &  G.  468. 

(0)  Jackson  ▼.  Hudion^  2  Gampb.  447.  {p)  2  Gampb.  604. 

(1)  Where  there  is  privitj  of  contract,  it  may  be  declared  on  and  the  note  or  bill 
given  in  eridence.  Hanna  t.  P^g,  1  Blackf.  181.  It  may  be  privity  in  fact  or  law. 
Assumpsit  lies  by  indorsee  of  a  note  against  previous  party  for  money  had  and  received. 
ElUworih  V.  Brewery  11  Pick.  316.  See  Cole  v.  Cuehingy  8 -Id.  48;  Olcott  v.  Rathboney 
5  Wend.  490 ;  Petrn  v.  Flacky  3  Gill  k  J.  369.  If  the  payee  or  indorsee  of  a  note  gives  it 
np  as  part  consideration  for  a  new  note,  which  is  afterwards  avoided  on  the  ground  of 
QSuiy,  he  may  recover  of  the  maker  the  amount  of  the  original  note.  RafmdM  v.  SouU^ 
12  Pick.  126.  The  note  of  a  third  person  guaranteed  by  defendant,  and  given  in  pay- 
ment of  goods,  supports  the  money  counts.  Butler  v.  Haighty  8  Wend.  535.  A  note  for 
value  reeeivedy  payable  in  epeeific  arHcleSy  supports  the  money  counts.  Crandall  v. 
Bradley,  7  Wend.  311.  A  second  action  lies  by  second  indorser  against  the  first  indorser 
for  money  paid  on  account  of  the  note  after  a  former  action  and  recovery  for  moneys 
previously  paid,  and  that  before  the  note  is  taken  up.'  Wright  v.  Butler y  6  Wend.  284. 
Assumpsit  for  money  had  and  received  lies  by  an  indorser  against  holder,  to  recover 
money  paid  under  a  judgment  against  him,  where  the  holder  had  previously  to  its  pay- 
ment released  or  discharged  a  prior  party.  Brown  v.  WilUartUy  4  Wend.  360.  A  memo- 
randum by  payee  of  a  note  for  $2500,  indorsed  on  the  back  of  the  note,  "  Mr.  Olcott, 
pay  on  within  $750,"  cannot  be  given  in  evidence  on  the  money  counts.     Douglase  v. 

Wilkitony  6  Wend.  637.  The  payee  and  indorser  of  a  note  for  the  accommodation  of 
maker,  who  pays  it  to  the  holder,  must  sue  the  maker  on  the  note,  and  it  is  barred  by 
lapse  of  six  years  fro  m  its  maturity,  although  he  paid  the  amount  within  that  time. 
Kennedy  v.  Carpentery  2  Wharton,  344. 
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where  tbe  plaintiff  had  declared  specially  on  a  written  contract  made 
in  Jamaica,  and  on  a  qtiantum  meruit^  and  was  prevented  from  es- 
tablishing the  special  count,  because  the  contract,  by  the  laws  of  the 
Island  of  Jamaica,  was  void  for  the  want  of  a  stamp ;  it  was  holden, 
that  he  might  recover  on  the  qttantum  meruit.  So  where  a  promissoiy 
note  had  been  given  for  money  lent,  which  when  produced  in  court  was 
unstamped.  Lord  Kenyon^  G.  J.,  permitted  the  plaintiff  to  recover  on 
a  common  count  for  money  lent,  by  proving  that  when  the  money  for 
which  the  note  had  been  given,  was  demanded  of  the  defendant,  he 
acknowledged  the  debt.(a)  In  cases  of  this  kind,  if  the  defendant  call 
for  a  particular  of  the  plaintiff's  demand,  the  causes  of  action  in  the 
general  counts  ought  to  be  stated  in  the  particular,  otherwise  die 
plaintiff  will  not  be  permitted  to  go  into  evidence  on  them.(r}  Where 
a  declaration  in  assumpsit  contained  three  counts;  the  two  first  on 
promissory  notes  for  502.  each,  and  the  third  for  1002.  on  an  account 
stated,  and  the  particulars  of  demand  stated  ^'  This  action  is  brought 
to  recover  the  sum  of  502.,  being  the  amount  of  the  promissory  note 
in  the  first  count  of  the  declaration  mentioned,  and  also  the  mrther 
sum  of  502.,  the  amount  of  the  promissory  note  in  the  second  count 
mentioned;"  and  then  stated  that  the  plaintiff  would  avail  himself  of 
the  whole  or  any  part  of  the  declaration ;  no  evidence  of  the  notes  was 
given  at  the  trial,  but  a  conversation  with  the  defendant  was  proved,  in 

which  he  acknowledged  he  owed  the  plaintiff  1002. :  it  was 
[  *^^0  ]   holden,  that  the  '^'particulars  were  insufScient  to  enable  the 

plaintiff  to  recover ;  and  that  in  order  to  do  so,  he  was  bound 
to  prove  an  admission,  or  an  account  stated  with  reference  to  the  pro- 
missory notes.(8)  If  the  plaintiff's  particular  conveys  the  requisite 
information  to  the  defendant,  however  inaccurately  it  may  be  drawn  up, 
it  is  sufficient,  unless  the  defendant  will  undertake  to  swear  that  he  has 
been  misled  by  the  inaccuracy. (t)  And  although  the  general  rule  is, 
that  the  plaintiff  who  has  delivered  an  imperfect  particular,  shall  be 
restricted  in  his  evidence,  and  not  permitted  to  recover  any  thins  ultra 
the  contents  of  such  particular,  yet  if  the  defendant,  in  attempting  to 
defeat  the  restricted  claim  of  the  plaintiff,  gives  him  a  better  case  than 
he  was  at  liberty  to  make  for  himself,  he  will  be  entitled  to  a  verdict 
for  all  that  is  proved  due  to  him ;  what  he  could  not  have  insisted  on 
as  a  right,  he  may  receive  as  a  boon.  Surst  v.  WatkiSj  ElUnborougK 
G.  J.,  1  Gampb.  68.  Bills  of  particulars  are  not  to  be  construed  with 
all  the  strictness  of  declarations.  Per  Manafield^  G.  J.,  in  Brown  v. 
HodgioUy  4  Taunt.  190.  See  also  Davies  v.  Edwards^  3  M.  &  S.  380, 
and  Lambirth  v.  Moffy  8  Bingh.  411.  Disbursements  are  recoverable 
under  an  item  for  *'  cash  advanced."  Harrison  v.  Woodj  8  Bingh.  371. 
By  B.  G.  Trin.  T.  1  yict.,(u)  in  any  case  in  which  plaintiff  (in  order 
to  avoid  the  expense  of  a  plea  of  payment)  shall  have  given  credit  in 
the  particulars  for  any  sum  therein  admitted  to  have  been  paid  to 

(q)  Tite  y,  Jones,  1  East's  R.  68,  n.  (a) ;  Wilson  r.  Kennedy^  1  Esp.  N,  P.  C.  245,  S-  P. 
\t)  Wade  v.  Beculey^  4  Esp.  N.  P.  C.  7  Kenyon^  C.  J. 
[s]  RoberU  V.  Elsworth,  10  M.  k  W.  653. 
/)  Day  V.  Bower^  EUenborough^  C.  J.,  1  Campb.  69,  n, 
\u)  8  A.  &  B.  280 ;  3  Nev.  k  P.  379  ;  ante^  p.  136. 
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plaintiff,  it  shall  not  be  necessary  for  defendant  to  plead  payment  of 
such  sum. 

Proceedings  suisequent  to  the  Declaration. — The  plaintiff  having 
declared,  the  defendant,  if  he  has  not  any  defence,  either  compromises 
the  action  by  paying  or  giving  security  for  the  debt  and  costs,  or  he 
lets  judgment  go  by  default.  If  the  holder  commences  one  action 
against  the  drawer,(2:)  and  another  against  the  indorser,  the  court  will 
stay  all  the  proceedings  upon  payment  of  the  amount  of  the  bill  and 
the  costs  of  the  two  actions,  without  regarding  the  costs  which  may 
have  been  incurred  in  actions  brought  by  the  holder  against  any  other 
parties  to  the  bill.  When  the  application  for  staying  proceedings  came 
from  the  acceptor,  the  original  defaulter,  the  court  would  not  regard 
it,  except  upon  payment  of  the  amount  of  the  bill  and  costs  in  all  the 
actions.(y)  But  now  by  R.  G.  T.  T.  1  yict.,(2)  in  any  action  against 
an  acceptor  of  a  bill,  or  the  maker  of  a  promissory  note,  the  defendant 
shall  be  at  liberty  to  stay  proceedings  on  payment  of  his  debt  and  costs 
in  that  action  only.  When  the  defendant  suffers  judgment  to  go  by 
default,  the  plaintiff  must,  before  he  is  entitled  to  final  judgment  and 
execution,  ascertain  the  amount  of  the  debt.  Formerly  this 
was  done  by  executing  '''a  writ  of  inquiry  of  damages;  but  of  [  *391  ] 
late  years,  in  the  Courts  of  King's  Bench,  (a)  and  Common 
Pleas,(i)  and  now  in  the  Court  of  Exchequer, (c;)  in  actions  upon  pro- 
missory notes  and  bills  of  exchange,  where  it  appears  on  the  face  of  the 
declaration,  that  the  actions  are  brought  on  the  notes  or  bill8,(d)  and 
the  money  mentioned  therein  is  not  foreign  money,  it  is  usual  to  apply 
to  the  court  for  a  rule  to  show  cause  why  it  should  not  be  referred  to 
the  master  to  see  what  is  due  for  principal  and  interest,  and  why  final 
judgment  should  not  be  signed  thereon,  without  executing  a  writ  of 
inquiry ;  which  rule  is  made  absolute  on  an  affidavit  of  service,  unless 
good  cause  be  shown  to  the  contrary.  In  vacation  time  application 
may  be  made  to  one  of  the  judges  at  chambers.  N.  The  rule  ought 
not  to  be  applied  for  on  the  day  of  signing  interlocutory  judgment,  but 
some  day  after.  (6)  The  rule  to  compute  will  be  allowed,  although  bill 
has  been  destroyed.  (/)  Where  the  bill  of  exchange  is  for  foreign 
money,(^)  e.  g.  for  Irish  money,  the  court  will  not  permit  the  master  to 
ascertain  the  value.  In  this  case,  therefore,  the  plaintiff  must  have 
recourse  to  a  writ  of  inquiry ;  upon  the  execution  of  which  it  is  now 
holden,(A)  notwithstanding  former  decisions  to  the  contrary,(i)  that  it 

(z)  Smith  T.  Woodcock^  4  T.  R.  691,  S.  P.  on  a  promissoiy  note,  Windham  y.  WUher  and 
Windham  v.  Trully  Str.  616. 
(y)  Admitted  per  Cvr.,  in  Smith  y.  Woodcock,  4  T.  R.  691. 
ht)  8  A.  &  E.  277. 

(a)  Shq>herd  ▼.  Charter,  case  on  a  biU  of  exchange,  4  T.  R.  276. 

(b)  Rashlcigh  y.  Salmon,  case  on  a  promissory  note,  G.  B.,  Jane  15th,  1789,  1  H.  Bl. 
252;  Andrewt  y.  Blake,  case  on  a  bill  of  exchange,  G.  B.,  Nov.  26,  1790,  1  H.  Bl.  529. 

\c)  See  Biffffs  y.  Stuart,  4  Pri.  (Ex.)  134.  (d)  Oabome  v.  Noad,  8  T.  R.  648. 

(«)  Gordon  y.  Corbett,  Smith's  R.  179.  (/)  Clarke  v.  Quince,  3  Dow.  P.  G.  26. 

Iff)  MaunuU  y.  Lord  Massareene,  6  T.  R.  87.  But  see  stat  6  Geo.  IV.  c.  79,  for  assimi- 
lating the  currency  in  the  United  Kingdom. 

(A)  Green  y.  ffeame,  3  T.  R.  301. 

(»)  Snowdon  y.  Thomae,  3  Wil.  155  ;  2  Bl.  R.  478,  S.  C. ;  but  see  Lane  v.  Mullitie,  2 
Q.  B.  255. 
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18  not  in  any  case  necessary  to  prove  the  bill  of  exchange,  the  hare 
production  of  it  being  sufficient :  for  by  suffering  judgment  to  go  by 
default,  the  defendant  admits  the  cause  of  action  to  the  amount  of  the 
bill.  The  bill,  however,  must  be  produced  to  the  jui^,  in  order  that 
they  may  see  whether  or  not  any  part  of  it  has  been  paid.(l) 

Pleading  under  the  New  Bule9.—Bj  R.  G.  H.  T.  4  Will.  IV.,  No. 
2,  in  all  actions  upon  bills  of  exchange  and  promissory  notes,  the  plea 
of  non-assumpsit  shall  be  inadmissible.  In  such  actions,  therefore,  a 
plea  in  denial  must  traverse  some  matter  of  fact ;  ex.  gr.  the  drawing, 
or  making,  or  indorsing,  or  accepting,  or  presenting,  or  notice  of  d^ 
honour,  of  the  bill  or  note.(2)  [/*  The  new  rule  is  confined(A;)  to  cases 
where  the  action  is  only  on  the  note,  and  on  the  promise  contained  in 
or  implied  by  law  from  it :  it  is  to  be  read,  as  if  it  were  worded  thus : 
^in  all  actions  on  biUs  of  exchange  and  promissory  notes  simpliciter, 
without  any  other  matter.'  Hence  where  an  executor  declared  on  a 
note  payable  to  his  testator,  laying  a  promise  to  pay  him,  the 
[  *392  ]  executor,  after  the  *death  of  the  testator ;  it  was  holden,(!) 
that  such  promise  might  be  denied  by  a  plea  of  non-assumpsit, 
notwithstanding  the  new  rules."] 

No.  3. — All  matters  of  confession  and  avoidance,  including  not  onlj 
those  by  way  of  discharge,  but  those  which  show  the  transaction  to  be 
either  void  or  voidable,  on  the  ground  of  fraud  or  otherwise,  shall  be 
specially  pleaded,  ex,  gr.  illegality  of  consideration,  drawing,  indorsing, 
accepting,  &c.,  bills  or  notes,  by  way  of  accommodation,  &c.  If  the 
plea  be,  that  no  consideration  was  given  for  the  bill  or  note,  and  the 
replication,  that  there  was ;  the  onus  lies  on  the  defendant  to  prove 
that  there  was  not  any  consideration,  although  the  plaintiff,  in  his  re- 
plication, alleges  the  affirmative.(m)  To  a  declaration  by  indorsee 
against  acceptor,  the  defendant  cannot  plead  that  the  bill  was  accepted 
by  him  without  con8ideration(n)  from  the  drawer ;  for  such  is  not  in- 
consistent with  plaintiff's  legal  demand,  indorsement  primd  facie  im- 
porting con8ideration.(o)  Xfnder  the  new  rules,  every  matter,  inde- 
pendent of  the  making  of  the  promise,  should  be  affirmatively  stated; 
for  the  object  of  those  rules  was,  to  make  each  side  understand  what 
they  were  come  to  try.  The  court,  therefore,  discountenances  pleas  in 
the  negative.     Hence,  if  defendant  relies  on  want  of  consideration,  he 


ii 


;*)  Per  Parke,  B.,  in  TimmU  v.  Flatt,  2  M.  &  W.  721. 

7)  Timmia  v.  Piatt,  2  M.  &  W.  720.  See  Donaldson  v.  ThompMi,  6  M.  kW.  316; 
recognized  in  Oridge  v.  Sherbomey  11  M.  ft  W.  374. 

[m)  Lacey  y.  Forrester,  5  Tjrw.  667.    See  Whilaker  T.  Edmmdt^  1  A.  ft  S.  638. 
n)  Low  V.  Chifney,  1  Bingh.  N.  G.  267. 
\o)  Reynold*  v.  Ivemey,  3  D.  P.  C.  453. 

(1)  It  is  the  settled  practice  of  the  courts  of  the  United  States,  whererer  the  action  is 
brought  for  a  sum  certain,  or  which  may  be  made  certain  by  computation,  as  on  a  bill 
or  note,  to  enter  up  judgment  for  the  damages  without  a  writ  of  inquiry.  Rennet  t. 
MarahaU,  1  Wheat.  216. 

(2)  In  an  action  against  the  indorser  of  note,  a  plea  that  an  agreement  was  made  br 
plaintiff  and  maker  to  accept  a  check  on  bank  payable  six  days  after  date,  and  drawn 
by  a  firm  of  which  the  maker  was  a  partner,  which  was  to  be  in  full  satisfaction  if  paid 
at  maturity,  and  that  it  was  given  and  accepted  by  the  parties,  is  good,  although  it  does 
not  state  in  terms  that  the  contract  was  to  give  time.  Kit  t.  Spenctr^  1  ^les,  299. 
S.  0.  2  Whart.  253. 
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should  state,  in  his  plea,  affirmatively,  such  facts  as  show  the  want  of 
it.(^)  A  plea  containing  a  constructive  denial  that  the  bill  was  in- 
dorsed to  the  plaintiff,  has  been  holden  good  after  verdict,(9)  but  bad 
on  special  demurrer,(r)  Assumpsit  by  the  indorsee  against  the  acceptor 
of  a  bill.  Plea,  that  the  defendant  accepted  the  bill  for  the  accommo- 
dation of  the  drawer,  and  that  the  drawer  did  not  give,  nor  did  the  de- 
fendant receive,  any  consideration  for  his  accepting  or  passing  the  bill ; 
that  the  drawer  indorsed  the  bill  to  the  plaintiff  without  any  con- 
sideration, and  that  the  plaintiff  held  the  bill  without  considera- 
tion ;  it  was  holden,(«)  that  the  onus  probandi  lay  on  the  defendant ; 
that  where  there  is  not  any  fraud,  or  any  suspicion  of  fraud,  but  the 
simple  fact  as  is  here,  the  plaintiff  is  not  called  upon  to  prove  that  he 
gave  value  for  the  bill.  To  a  declaration  in  assumpsit  by  indorsee 
against  maker  of  a  promissory  note,  the  defendant  pleaded,  that  the 
note  was  indorsed  aUd  delivered  to  the  plaintiff  by  his  indorser,  in  vio- 
lation of  good  faith,  and  in  fraud  and  contempt  of  an  order  for  refer- 
ring the  claim  of  that  indorser  to  arbitration,  and  that  the  plaintiff 
took  the  note  with  full  knowledge  of  the  premises.  The 
plaintiff  repUed,  that  he  had  not,  imen  he  '''took  the  note,  any  [  *&dB  ] 
Knowledge  of  the  premises  in  the  plea  mentioned.  Issue 
thereon.  Upon  these  pleadings  it  was  holden,  that  the  defendant  was 
bound  to  begin  at  the  trial,  and  to  prove  the  plaintiff's  knowledge  of 
the  fraud ;  and  that  the  plaintiff  was  not  bound  in  the  first  instance  to 

Erove  consideration  given  for  the  indorsement  to  him.(^)  When  a  bill 
as  been  altered  after  acceptance,  the  defendant  may  take  advantage 
of  it,  under  a  plea,(t«)  that  he  did  not  accept  the  bill  declared  on.  In 
this  case  the  defendant  has  the  right  to  begin,(a;)  and  the  bill  ought  to 
be  produced  without  notice.  And  where  the  bill  is  written  on  paper 
improperly  stamped,  the  consequence  is  that  it  cannot  be  given  in 
evidence ;  and  tins  defence  is  admissible  under  the  plea  of  non-acoept- 
ance.(^) 

Ev%dei%ce. — The  date  of  a  bill  of  exchange,  unless  impeached  by  evi- 
dence, is  considered(;?)  as  the  true  date.  In  an  action  by  the  indorsee 
of  a  bill  against  the  acceptor,(a)  it  is  not  necessary  for  the  plaintiff  to 
prove  the  handwriting  of  the, drawer,  for  when  a  bill  is  presented  for 
acceptance,  the  acceptor  is  supposed  to  look  at  the  handwriting  of  the 
drawer,  and  on  that  account  he  is  precluded  from  disputing  it  after- 
wards, and  cannot  give  in  evidence  even  a  forgery  of  such  hand-writing. 
And  if  in  such  an  action  the  acceptor  dispute  the  hand-writing  of  the 

{p)  Eatton  V.  Fratehettj  1  Or.  M.  ft  R.  798 ;  4  Tyrw.  472 ;  Sttmghton  y.  Earl  ofKUmorey^ 
2  Cr.  M.  &  R.  72. 

(q)  Adams  v.  Jones,  12  A.  k  B.  455 ;  4  P.  ft  D.  174. 

(r)  Jones  v.  CorheU,  2  Q.  B.  828 ;  2  G.  ft  D.  308. 

(s)  MUls  y.  Barber^  1  M.  ft  W.  425 ;  oyerrnUng  Beath  y.  Sansom,  2  B.  ft  Ad.  291. 

(t)  Smith  y.  Martin,  9  M.  ft  W.  304. 

(»)  Coek  y.  Coxwell,  2  Cr.  M.  ft  R.  291. 

(x\  Barker  y.  Malcolm,  7  0.  ft  P.  101. 

{y)  Dawson  y.  Maedonald,  2  M.  ft  W.  26 ;  recognized  in  Field  y.  Woods,  7  A.  ft  E.  114, 
atUe,  p.  332. 

(z)  Anderson  y.  Weston,  6  Bingh.  N.  G.  296. 

\a)  Jenys  y.  Fawler,  Str.  946,  coram  Raymond,  C.  J.  Per  BuUer,  J.,  in  1  T.  R.  655,  S. 
P.    Per  Dampier,  J.,  in  Bass  y.  Clive,  4  H.  ft  S.  13,  8.  P. 
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drawer  by  a  plea,  the  plaintiff  may  reply  the  acceptance  by  way  of 
estoppel.^)  But  the  hand*>writing  of  the  nrst  indorser  must  be  proved, 
because  tne  acceptor  is  not  supposed  to  look  any  further  than  the  hand- 
writing of  the  drawer.(tf)  In  an  action  by  indorsee  against  acceptor, 
where  the  defence  was,  that  the  acceptance  was  a  forgenr ;  evidence, 
that  a  collection  of  bills,  having  on  them  forgeries  of  defendant's  sig- 
nature, had  been  in  plaintiff's  possession,  and  that  some  of  such  bi& 
had  been  circulated  by  him,  was  holden((l)  inadmissible ;  distinct  proof 
not  having  been  given,  that  the  bill,  on  which  the  action  was  brought, 
formed  part  of  the  collection ;  inasmuch  as  such  evidence  would  have 
been  inadmissible  on  an  indictment  for  forsery.  The  acceptance  of  a  bill 
drawn  by  procuration,  admits  the  drawer's  hand-writing  and  the  procora- 
tion.(e)  But  although  the  bill  be  indorsed  by  the  same  procuration, 
the  date  thereof  not  appearing,  the  acceptance  does  not  admit(/)  the 

procuration  to  indorse.  Proof,  first,  that  J.  S.  was  the  confi- 
[  "^394  ]  dential  *clerk  of  the  defendants,  and  had  been  introduced  bj 

them  to  their  bankers,  as  one  to  whom  they  were  to  pay  the 
same  attention  as  they  would  to  the  defendants  themselves:  2nd[ly,  that 
defendants  had,  in  repeated  instances,  recognized  his  authority  to  draw 
both  bills  and  checks  by  procuration  for  them ;  lastly,  that  on  three 
occasions  J.  S.  had  indorsed  bills  by  procuration  for  them,  on  one  of 
which  occasions  the  defendants  must  have  known  of  it ;  and  in  the 
other  two  instances,  the  defendants  had  received  the  money  raised  upon 
the  bills:  it  was  holden,(^)  that  although  an  authority  to  draw  does  not 
in  itself  import  an  authority  to  indorse,  yet  the  evidence  of  such  au- 
thority to  draw  was  not  to  be  withheld  from  the  jury,  who  were  to 
determine  on  the  whole  evidence,  whether  such  authority  to  indorse 
existed  or  not,  and  from  the  foregoing  facts  they  might  well  draw  the 
inference  that  it  did.  A  bill  of  exchange  was  shown  to  the  defendant, 
whose  name  appeared  on  the  bill  as  acceptor,  and  he  was  asked  whether 
it  was  his  hand-writing ;  he  said  it  was,  and  that  the  bill  would  be  duly 
paid ;  Lord  JEllenboroiyhy  C.  J.,  held,  that  this  accredited  the  bill,  and 
the  plaintiff  having  been  thereby  induced  to  take  it,  the  defendant 
could  not  set  up  as  a  defence  that  his  name,  as  written  on  the  bill,  was 
a  forgery.  (A)  A  forged  bill  was  drawn  upon  the  plaintiff,  which  he 
accepted  and  paid  to  an  innocent  indorsee,  who  had  given  a  valuable 
consideration  for  the  bill;  on  discovering  the  forgery,  the  plaintiff 
brought  an  action  for  money  had  and  received,  to  recover  back  the 
money ;  it  was  holden,  that  the  action  would  not  lie ;  Lord  MamfiM, 
G.  J.,  observing,  that  it  was  incumbent  on  the  plaintiff  to  have  been 
satisfied  as  to  the  drawer's  hand-writing  before  he  accepted  the  bill.(i) 
The  defendants  took  a  bill,  accepted  payable  at  the  plaintiffs',  who 
were  the  drawee's  bankers,  and  indorsed  it  to  their,  the  defendants', 


c 


[b)  Sanderson  ▼.  Collman^  4  M.  ft  Gr.  209 ;  4  Scott's  N.  R.  638. 
[e)  Smith  v.  Cheater^  1  T.  R.  654 ;  Cooper  ▼.  Lmdo^  B.  R.  London  Sittings  aftor  M.  T. 
52  Geo.  III.  S.  P.,  as  to  handwriting  of  second  indorser  being  alleged  in  declantion- 
(d)  OriffiU  V.  Payne^  11  A.  k  E.  131 ;  3  P.  A  D.  107. 
\e)  Robinson  v.  Yarrow^  7  Taunt.  455.  (/)  8.  C. 

Iff)  FrescoU  v.  Flinn^  9  Bingh.  19. 
(A)  Leach  v.  Buchanan,  4  Esp.  N.  P.  0.  226. 
(i)  Price  v.  Neal^  3  Burr.  1354 ;  1  Bl.  R.  390,  S.  C. 
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agents,  to  whom  the  plamtiffs  paid  it  when  due,  and  seven  days  after 
sent  it  as  their  voucher  to  the  drawee,  who  apprized  them  that  the  ac* 
ceptance  was  forged.  Held  by  three  Js.  agamst  Chambre,  J.,  that  the 
plaintiffs  could  not  recover  from  the  defendants  the  amount  which  thej 
had  thus  paid  them  on  the  forged  acceptance.(i^  But  where  the  plain- 
tifis  (bankers)  discounted  for  the  defendants  (bill-brokers)  a  bill  of  ex- 
change which  the  latter  did  not  indorse,  and  it  turned  out  that  the 
signatures  of  the  drawer  and  acceptor  (the  latter  of  whom  kept  an  ac- 
count  with  the  plaintiffs)  were  forged ;  it  was  holden,(Q  that  the  defend- 
ants were  liable  to  refund  the  money.  Where  a  bill  of  exchange 
purports  to  be  drawn  by  a  plurality  of  persons,  and  is  so  declared  on^ 
the  acceptor  of  such  bill  will  not  be  permitted  to  prove  that 
the  supposed  firm  consisted  of  one  person  *OTi\j.{m\  In  a  de-  [  "^895  ] 
daration  by  indorsee  against  acceptor  of  a  bill  oi  exchange 
stated  to  be  ^^  drawn  by  certain  persons  by  and  under  the  name,  style, 
and  firm  of  G.  &  Son,"  and  that  ^^  the  said  persons  by  and  under  the 
said  name,  style  and  firm  of  G.  &  Son"  indorsed  it :  this  was  holden  a 
sufficient  description  of  the  drawer  and  indorser.(n)  Where  a  bill  is 
dravm  in  the  name  of  a  fictitious  person,  payable  to  the  order  of  the 
drawer,  the  acceptor  is  considered  as  undertaxing  to  pay  to  the  order  of 
the  person  who  signed  as  drawer ;  and  therefore,  an  indorsee  may  bring 
evidence  to  show  that  the  signature  of  the  supposed  drawer,  to  the  bill 
and  to  the  first  indorsement,  are  in  the  same  hand-writing.(o)  Where 
a  bill  of  exchange,  purporting  to  be  drawn  by  B.  &;  W.  (a  really  exist- 
ing firm,)  payable  to  their  order,  and  to  be  indorsed  by  them,  was  ne- 
gotiated by  the  acceptor  with  that  indorsement  upon  it,  and  the  drawing 
and  indorsement  were  forgeries ;  it  was  holden  that  if  the  bill  was 
accepted  and  negotiated  by  the  acceptor  with  knowledge  of  the  forgery, 
he  was  estopped  from  denying  the  indorsement  as  well  as  the  drawing 


by  B.  &  yf.{p) 

Action  by  tne  indorsee  against  the  indorser  of  a  bill  of  exchange.r^) 
The  declaration  stated  several  indorsements  prior  to  that  of  the  ae- 


fendant,  which  was  immediately  to  the  plaintiff.  A  question  arose, 
whether,  upon  proof  of  the  defendant's  hand-writing,  it  was  necessary 
to  prove  the  hand-writing  of  any  of  the  prior  indorsers,  and  particularly 
that  of  tb&  original  payee.  The  plaintiff's  counsel  contended,  that  the 
defendant's  indorsement  admitted  all  antecedent  indorsements;  that 
even  if  they  were  forged  he  would  be  liable ;  that  he  was  to  be  con- 
sidered as  the  drawer  of  a  new  bill  of  exchange ;  and  that  his  contract 
was  very  different  from  that  of  the  acceptor,  who  only  undertook  to  pay 
to  the  payee  or  his  order,  and  against  whom,  therefore,  a  title  through 
the  payee  must  be  established.  Lord  Mlenbarough  was  of  this  opinion, 
and  the  plaintiff  had  a  verdict.     Action  for  money  paid(r)  by  plaintiffs, 

[A)  Smith  V.  Mercer,  6  Taunt.  76. 
7)  Fuller  and  others  v.  Smith,  1  Rj.  k  Moo.  49. 
m)  Base  v.  Clive,  4  M.  i^  S.  13. 

In)  Tigar  v.  Gordon,  9  M.  &  W.  347.     See  Ball  v.  Gordon,  9  M.  A  W.  345. 
\o)  Cooper  v.  Meyer,  10  B.  &  C.  468.  . 
[p)  Beeman  v.  Duck,  11  M.  &  W.  251: 
{qj  CritehloiP  V  Parry,  B.  R.  2  Campb.  182. 
(r)  Foreter  y.  Clemente,  2  Campb.  17. 


895  ^^^  ^^  EXCHAirei. 

Mesars.  Fosters,  Labbock  k  Co.,  bftnken  for  defendant.  A  biU  of 
exchange  was  drawn  on  defendant  by  one  Hanley,  payable  to  his  own 
order,  which  defendant  accepted,  ^^  payable  at  Fosters,  Labbock  k  Co., 
London,"  the  plaintiffs ;  when  this  bill  was  presented  at  the  plaintifis' 
house,  it  was  paid  by  them,  and  the  action  was  brought  to  reeorer  the 
sum  so  paid.  Plaintiffs  proved  the  acceptance,  and  the  fact  of  pay- 
ment, and  contended  they  were  entitled  to  recorer  without  proring  the 
indorsement  of  the  drawer,  which  was  upon  the  bill  at  the  time  it  was 
paid  by  them ;  aUeging  that  the  bill,  when  presented,  being  primd  facie 
in  a  negotiable  state,  the^f  were  authorized  to  pay  it,  and  were  not 
bound  to  inquire  into  the  title  of  the  holder ;  but  Lord  JEUoh 
[  '^'SQd  ]  borough  ruled  that  it  was  necessary  to  proTe  ^the  first  indorse- 
ment. In  an  action  against  the  drawer  of  a  bill9(«)  it  mi 
holden,  that  payment  of  money  into  court,  upon  the  whole  declaratkn, 
was  such  an  admission  of  the  cause  of  action  as  superseded  the  necesaitj 
of  proving  the  hand- writing  of  the  drawer«(l) 

The  declarations  of  third  persons  alive,  in  the  absence  of  any  com- 
munity of  interest,  are  not  to  be  received  to  affect  the  title  or  interest 
of  other  perspns,  merel]/  because  such  declarations  are  against  the 
interest  of  those  who  make  them.  The  general  rule,  that  the  living 
witness  is  to  be  examined  on  oath,  is  not  subject  to  any  exception  so 
wide;  and  the  circumstance  of  fraud  being  acknowledged  does  not 
introduce  any  difference  in  principle.(t) 

A  receipt  upon  a  negotiable  instrument  may  be  contradicted(«)  or 
explained  by  parol  evidence.  Where  the  plea  was,  want  of  considera- 
tion for  the  defendant's  acceptance,  concluding  with  a  verification,  and 
the  plaintiff  replied,  setting  it  out,  under  a  scilicet^  and  concluded  to 
the  country;  it  was  holden(a;)  that  the  plaintiff  was  not  bound  to  profe 
the  consideration. 

The  signature  of  a  party  (L.  B.  Sapio)  to  a  bill,  may  be  proved  by  a 
person  who  has  seen  him  write(y)  his  surname  only,  several  times. 
But  in  a  case(2)  where  the  acceptance  purported  to  bear  the  signature 
of  the  acceptor  s  Christian  as  well  as  surname,  proof  by  a  witness  who 
never  saw  the  acceptor  write  his  Christian,  and  had  seen  him  write  Ui 
surname  only,  was  not  deemed  sufficient  by  Lord  Ellenborough,  C.  J. 

The  copy  of  an  original  letter,  giving  notice  of  the  dishonour  of  a 

(9)  Outteridge  ▼.  Smith,  2  H.  Bl.  374. 

(t)  Per  Lord  Denman^  C.  J.,  deUvering  judgment  of  conrt,  in  Philip  t.  Cole,  10  A^k 
B.  Ill;  2P.  &D.  291. 

(u)  Scholey  v.  WaUhy,  Peake*8  N.  P.  0.  24,«recogniEed  bj  Lord  Tmterden,  deliTering 
Jodgment  in  Oravet  y.  Key,  3  B.  &  Ad.  316. 

(z)  Low  y.  SurroweSf  4  Ney.  k  M.  36Y  ;  and  see  JBatUjf  y.  CaUeraU,  1  M.  A  Rob.  379. 

(y)  Per  Abbott^  C.  J.,  Leunt  y.  Sapio,  M.  k  Malk.  39. 

(2)  Powell  y.  Fbrd,  2  Stark.  N.  P.  C.  164. 

(1)  An  offer  bj  maker  of  a  note  to  pay  in  goods  declined  bj  agent  of  holder  for  want 
of  authority,  waiyes  proof  of  handwriting  of  maker  and  indorser.    KqfUnger  y.  Qr^jbk, 

2  Gill  k  J.  296. 

A  promise  by  an  indorser  to  pay  a  bill  or  note,  dispenses  with  the  necessity  of  proting 
a  demand  on  the  drawee  or  maker,  or  notice  to  the  indorser  hiofself.    Piemm  y.  JBo^ber, 

3  Johns.  Rep.  68 ;  ffopkint  y.  LitweU,  12  Mass.  Rep.  62. 
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bill(a)  prodaced,  and  subjeot-matter  of  action,  is  admissible  in  evidence 
without  notice  given  to  produce  the  original ;  but,  aeoua^  if  bill  not 
produced,  nor  subject-matter  of  action.(6)  But  notice  of  diBhonour 
must  contain  an  intimation  that  payment  of  the  bill  has  been  refused 
by  the  acceptor ;  hence,  a  letter  merely  containing  a  demand  of  pay- 
ment was  holden(c)  to  be  insufficient.  It  is  not  necessary  to  give  a  notice 
to  produce  the  notice  of  dishonour,  (e?) 

In  an  action  against  the  drawer  of  a  foreign  bill,(6)  the  protest,  being 
part  of  the  custom  of  merchants  with  respect  to  foreign  bills,  must  be 
proved,  (1)  if  the  bill  has  been  drawn  for  actual  value  in 
*the  hands  of  the  drawee,  but  not  otherwise.(/)  A  promise  [  *397  ] 
by  the  drawer,(i5r)  after  the  bill  is  due,  that  he  will  pay  it, 
supersedes  the  necessity  of  producing  the  protest ;  for  in  such  case  it 
will  be  presumed,  from  the  party's  not  objecting  to  the  want  of  a  pro- 
test at  the  time  when  he  made  the  promise,  that  he  has  received  due 
notice  of  dishonour  by  a  protest  regularly  drawn  up  by  a  notary.  The 
presentment  of  a  foreign  bill  in  England  must  be  proved  in  the  same 
manner  as  if  it  were  an  inland  bill.  A  notarial  protest  under  seal  is 
not  evidence  of  such  presentment,  (A)(2) 

(a)  Kme  v.  Beaumont j  3  Brod.  &  Bingh.  288.    By  G.  B.,  after  conference  with  B.  R. 

\bj  Lanatae  y.  Palmer^  M.  k  Malk.  31. 

(e)  Hartley  v.  Case^  4  B.  &  G.  339. 

[d)  Swam  v.  LeioU^  2  Gr.  M.  k  R.  261. 

(«)  OdU  V.  WaUh,  5  T.  R.  239. 

(/)  1^*99^  ▼•  Thorj^,  12  Bast,  Ifl ;  2  Gampb.  N.  P.  0.  310,  8,  C, 

ig\  GUkbon  T.  Coggon,  2  Gampb.  188. 

(A)  Chesmer  7.  Ncyta^  4  Gampb.  129,  per  Lord  EUenboroughj  G.  J. 

(1)  If  in  a  declaration  on  an  inland  bill  of  exchange,  a  protest  and  notice  thereof  be 
set  forth,  the  plaintiff  must  prove  them ;  inasmuch  as  protests  on  inland  bills  of  exchange 
are  material,  entitling  the  holder  to  costs  under  stat.  9  &  10  V^ill.  III.  c.  17,  and  3  &  4  Ann. 
c.  9.  Per  Lord  Kmyon^  G.  J.,  in  Boutager  v.  Talleyrand^  2  £sp.  N.  P.  G.  550.  See  further 
as  to  protest,  antej  380. 

(2)  In  an  action  by  the  holder  against  the  drawer,  (Staples  t.  Okinee,  1  Esp.  N.  P.  G. 
332  ;  Peake's  Evid.  154,  165,  per  Kenyon^  G.  J. ;  see  also  Waltoyn  y.  St.  Quiniin,  2  Esp. 
N.  P.  G.  515,)  the  acceptor  is  a  competent  witness  to  proye  that  the  drawer  had  not  any 
effects  in  his  hands,  and  thereby  to  relieye  the  holder  from  the  necessity  of  proying 
notice  of  dishonor;  for  though,  by  supporting  the  action  against  the  drawer,  he  relieyes 
himself  fr(nn  an  action  at  the  suit  of  the  holder,  he  at  the  same  time  giyes  an  action 
against  himself  at  the  suit  of  the  drawer,  in  which  the  eyidence  he  has  giyen  of  the  want 
of  consideration  will  not  ayail  him,  for  that  fact  must  be  proyed  by  another  witness.  In 
an  action  by  the  indorsee  against  the  acceptor,  the  defendant  may  call  the  payee  and 
indorser  to  proye  that  the  bill  was  yoid  in  its  creation,  as  being  drawn  in  London  with- 
out a  stamp,  though  dated  abroad.  Jordaine  y.  Laekhrooke^  1  T.  R.  601.  So  in  an  action 
by  an  indorsee  of  an  accommodation  bill^  payable  to  the  drawer's  own  order  against  the 

.acceptor,  it  was  holden,  that  the  drawer  who  had  indorsed  the  bill  to  the  plaintiff,  might 
be  a  witness  to  proye  that  the  bill  was  giyen  by  him  to  the  plaintiff  on  an  usurious  con- 
sideration, the  witness  haying  been  released  by  the  acceptor,  (Rich  y.  Topping^  Peake's 
N.  P.  G.  224  ;  1  Esp.  N.  P.  G.  1*77,  S.  C7.,)  or,  without  a  release,  to  proye  that  there  was 
usury  in  the  discount  of  the  bill  by  the  witness.  Brard  y.  Ackerman^  5  Esp.  N.  P.  G. 
119. 

The  current  of  authority  in  the  United  States  is  against  permitting  a  party  to  a  nego- 
tiable instrument,  as  a  witness  to  proye  it  originally  yoid.  Winter  y.  Soldier,  3  Johns. 
Gas.  135 ;  WUkie  y.  Rooeevelt,  3  Johns.  Gas.  206;  Coleman  y.  Wire,  2  Johns.  Rep.  165  ; 
ChurehUl  y.  Suter,  4  Mass.  Rep.  156;  Warren  y.  Merry,  3  Id.  27 ;  Parker  y.  Lov^oy,  3  Id« 
565 ;  Widgery  y.  Monroe,  6  Id.  449 ;  Jones  y.  Coolidge,  7  Id.  199;  Bank  of  United  States 
V.  Dunn,  6  Peters,  51 ;  United  States  v.  Leffler,  11  lb.  86-95 ;  Scott  v.  Loyd,  12  lb.  149  ; 
Henderson  y.  Anderson,  3  How.  U.  S.  73 ;  1  Greenl.  on  Eyid.  }  385  and  note.    But  he  is 
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A  bill  of  exclianffe  payable  to  the  order  of  the  drawer,  may  be  given 
in  evidence  under  the  count  for  money  had  and  received,  in  an  action 
brought  by  the  drawer  and  payee  against  the  acceptor.(t)  It  8eem8,(ib) 
that  in  an  action  by  payee  against  acceptor,  the  bill  would  not  be 
evidence  of  an  account  stated,  in  a  case  where  the  bill  was  drawn  by  a 
third  per8on.(l) 

For  the  stat.  6  &  7  Vict.  c.  85,  which  removes  the  incapacity  of 
witnesses  by  reason  of  crime  or  interest,  see  pasty  tit.  "Common." 

Recovery  of  Interest. — On  bills  of  exchange  payable  at  a  day  certain, 
and  not  carrying  interest  on  the  face  of  them,  interest  is  recoverable 
from  the  day  on  which  the  bills  become  due.  The  general  rule  at  the 
present  day,  with  respect  to  the  allowance  of  interest,  is  much  narrower 
than  it  was  formerly.  The  modem  doctrine  is,  that  interest  ought  to 
be  allowed  in  those  cases  only,  where  there  is  a  contract  for  payment 
of  money  on  a  certain  day,  as  on  bills  of  exchange  and  promissory 
notes ;  or  where  there  has  been  an  express  promise  to  pay  interest;  or 

(i)  Thompton  ▼.  Morgan^  3  Campb.  101. 
(At)  Early  y.  Bowman,  1  B.  &  Ad.  889. 

held  to  be  a  (^ood  witness  to  prove  any  facts,  snbseqaent  to  the  dne  execaUon  of  the 
note,  which  destroy  the  title  of  the  holder.  Baker  v.  Arnold^  1  Gaines'  Rep.  258 ;  Wiyod- 
hull  T.  Holtnet^  10  Johns.  Rep.  231 ;  Warren  t.  Merry ^  3  Mass.  Rep.  27 ;  Barker  v.  Prmtm, 
6  fd.  430;  Parker  y.  Hanton^  7  Id.  470;  1  Greenl.  on  Eyid.  {  385. 

In  an  action  bj  indorsee  against  drawer,  the  payee  and  indorser  was  holden  {StertM 
y.  Lynch,  2  Campb.  332,)  to  be  a  competent  witness  to  prove  that  the  defendant  had 
acknowledged  his  liability  and  promised  to  pay  the  bill.  In  an  action  by  the  indonee 
against  the  drawer  of  a  bill  of  exchange,  drawn  without  consideration,  Uie  payee  who 
indorsed  it  to  the  plaintiff,  in  payment  of  goods,  is  a  competent  witness  to  proye  thecon- 
sideration  for  the  indorsement  ShuttUtrorih  y.  StqihenM^  1  Campb.  407.  Bat  in  an 
action  by  the  indorsee  against  the  maker  of  a  promissory  note,  without  original  considen- 
tion,  if  the  payee  has  become  bankrupt,  and  obtained  his  certificate  subsequently  to  the 
date  of  the  note,  he  is  not  a  competent  witness  for  the  defendant  Maundrell  t.  Kemuti^ 
London  Sittings  in  H.  T.  1809 ;  Cor.  Bayley,  J.    lb.  n. 

The  indorser  of  a  negotiable  note  is  not  a  competent  witness  in  an  action  between  in- 
dorser and  maker,  to  prove  usury  in  the  transfer  of  the  note  by  him.  Manning  t.  Wheat" 
land,  10  Mass.  Rep.  502.  And  the  indorser  cannot  in  a  like  action  be  a  witness  that 
there  was  no  original  consideration  for  the  bill.  StiUe  y.  Lynch,  2  Dall.  Rep.  194.  And 
the  rule  applies  not  only  to  actions  upon  the  note  or  bill,  but  to  all  others  where  its 
validity  comes  collaterally  in  question.  Deering  v.  Satctel,  4  Greenl.  191.  But  the  in- 
dorser of  a  note  not  negotiated  until  after  the  day  of  payment,  is  competent  to  invalidate 
it  Baird  v.  Cochran,  4  S.  &  R.  399.  And  see  Bank  of  Montgomery  v.  Walker,  9  S.  &R. 
229 ;  Lonsdale  v.  Brown,  3  W.  C.  C.  R.  404. 

A  person  who  indorses  a  bill  of  exchange  for  value,  or  for  collection,  and  comes  into 
possession  of  the  bill  again,  is  to* be  considered  as  the  bon&  fide  holder  and  proprietor, 
and  entitled  to  recover  in  an  action  upon  it,  notwithstanding  there  may  be  one  or  more 
indorsements  upon  it,  subsequent  to  the  one  to  himself,  without  producing  any  receiptor 
indorsement  back  from  either  of  the  subsequent  indorsers,  whose  names  he  may  either 
strike  out  from  the  bill  or  not,  at  his  pleasure.  Dugan  v.  The  United  SCateSy  3  Wheat 
Rep.  172.  Vide  also  the  Bank  of  Utica  v.  Smith,  18  Johns.  Rep.  230 ;  Norris  v.  Badger, 
6  Cowen,  449. 

(1)  In  a  suit  by  indorsee  against  maker^  payee  is  a  competent  witness /or  the  fnaker^io 
show  the  terms  of  the  assignment.  Stone  v.  Vance,  6  Ohio,  248.  So  also  to  prove  time 
of  indorsement  Springy.  Lovett,  11  Pick.  417.  So  also /or  a  subsequent  indorser^  U> 
prove  he  indorsed  it  for  maker's  accommodation,  and  that  he  fraudulently  negotiated  it 
JIall  V.  Uale,  8  Conn.  336.  But  payee  is  not  a  competent  witness  for  maker  S"  he  is  the 
real  debtor.  Letsom  v.  Dunham,  2  Green,  307.  Nor  is  a  subsequent  indorser  a  compe- 
tent witness,  without  a  release,  to  charge  a  prior  indorser.  Talbot  v.  Clark,  8  Pick.  51. 
Nor  to  prove  maker's  hand-writing.     Geoghegan  y.  Reid,  2  Whart  152. 


BILLS  OF  EXCHANGE.  897 

where,  from  the  course  of  dealing  between  the  parties,  it  may  be  inferred 
that  this  was  their  intention ;  or  where  it  can  be  proved  that  interest 
has  been  actually  made  of  the  money.  (Z)     Hence  upon  a  mere  simple 
contract  of  money  lent,  without  an  agreement  for  payment  of  the 
principal  at  a  certain  time,  or  for  interest  to  run  immediately,  or  under 
special  circumstances,  whence  a  contract  for  interest  may  be  inferred, 
interest  is  not  allowable.(m)     In  a  contract  for  the  sale  of  goods, 
although  a  particular  time  be  limited  for  payment  of  the 
♦price,  yet  the  vendor  is  not  entitled  to  interest  on  the  price   [  *398  ] 
from  that  time.(7i)     But  if  at  the  time  of  the  original  con- 
tract, the  defendant  agreed  to  pay  by  bill  or  note,  interest  is  recover- 
able (as  part  of  the  price,)  from  the  time  when  the  bill,  if  given,  would 
have  become  due,  even  in  an  action  for  goods  sold  and  delivered,(o)  and 
if  there  is  some  evidence  for  the  jury  of  such  an  agreement,  that  is 
sufficient  to  support  the  verdict.  (^)    And  in  such  cases  interest  will  be 
allowed,  although  the  defendant  has  not  accepted  the  goods,  in  an 
action  for  not  accepting  the  goods.fj)    Bankers  cannot  charge  interest 
upon  interest  upon  money  advanced  by  them  without  an  express  con- 
tract for  that  purpose.     Datpes  v.  Pinner j  2  Oampb.  486,  n.     Bill  was 
drawn  at  Barbadoes  on  the  8th  of  February,  1809,  on  a  house  in  Lon- 
don, payable  to  the  plaintiff  at  sixty  days  sight :  the  bill  was  refused 
acceptance  on  the  17th  of  April,  1809,  and  was  afterwards  presented 
for  payment  on  the  19th  of  June  following.     Lord  Ellenhorough  left 
the  question,  from  what  period  the  interest  was  to  be  calculated,  to  the 
special  jury,  who  said  that  the  holder  of  the  bill  was  entitled  to  102. 
per  cent,  on  the  principal,  as  damages,  and  that  interest  was  to  be 
allowed  only  from  the  time  when  the  bill  was  presented  for  payment;(r 
but  in  a  subsequent  case,(8)  when  the  holder  did  not  claim  any  pe 
centage  upon  the  principal  as  damages,  he  was  allowed  interest  from 
the  time  the  bill  was  dishonoured  for  non-acceptance.     The  drawer  of 
a  bill  which  is  dishonoured  by  the  acceptor,  is  not  liable  to  pay  interest 
for  the  time  which  elapses  between  the  day  whereon  the  bill  becomes 
due,  and  the  day  when  the  drawer  receives  notice  of  the  dishonour.(^) 

By  Stat.  8  &  4  Will.  IV.  c.  42,  s.  28,  "Upon  all  debts  or  sums  cer- 
tain, payable  at  a  certain  time  or  otherwise,  the  jury  on  the  trial  of  any 
issue  or  on  any  inquisition  of  damages,  may,  if  they  shall  think  fit,(te) 
allow  interest  to  the  creditor  at  a  rate  not  exceeding  the  current  rate 
of  interest  from  the  time  when  such  debts  or  sums  certain  were  payable, 
if  such  debts  or  sums  be  payable  by  virtue  of  some  written  instrument 

(I)  Per  Lord  Mlenborottghj  G.  J.,  in  De  HaviUand  v.  Bowerbank,  1  Gampb.  50.  See 
Uare  t.  Rickardt^  1  Bingh.  254;  JSiggtM  y.  SargerU^  2  B.  &  G.  349 ;  Abbott^  G.  J. 

(m)  Calton  v.  Bragg,  16  East,  223 ;  Shaw  y.  Picton,  4  B.  &  G.  723  \  Page  y.  Newman^  % 
B.  &  G.  378. 

{n\  Gordon  y.  Swan,  2  Gampb.  429 ;  12  East,  419. 

(o)  Manhall  y.  Poole,  13  East,  98,  recognized  in  Farr  v.  Ward,  3  M.  &  W.  26 ;  Porter 
y.  Palsgrave,  2  Gampb.  472. 

(p)  Davis  y.  Smyth,  8  M.  &  W.  399. 

(qj  Boyce  y.  Warburton,  2  Gampb.  480. 

(r)  Oantt  y.  Mackenzie,  3  Gampb.  51. 

(#)  Harrison  y.  Dickson,  lb.  52,  n. 

(t)   Walker  y.  Barnes,  5  Taunt.  240. 

(tt)  See  Atiwood  y.  Taylor^  1  M.  &  Gr.  332 ;  1  Scott's  N.  B.  611. 
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at  a  certain  time,  or  if  payable  otherwise,  then  from  the  time  when 
demand  of  payment  shall  have  been  made  in  writing,  so  as  snch  demand 
Bhall  give  notice  to  the  debtor  that  interest  will  be  claimed  from  the 
date  of  such  demand  until  the  term  of  payment;  provided  that  interest 
shall  be  payable  in  all  cases  in  which  it  is  now  payable  by  law." 

Formerly  interest  was  computed  from  the  day  on  which  the  principal 
became  due,  to  the  time  of  commencing  the  action ;  but,  according  to 
Robinson  v.  Bland,  2  Burr.  1085,  interest  ought  to  be  carried  down 

to  the  day  on  which  judgment  is  signed.  It  must  be 
[*399]   *ob8erved,  that  in  Blaney  v.  Eendriek,SW±  205;  2  BL 

R.  761,  S,  O.y  where  it  was  holden,  that  in  assumpsit  on  an 
account  stated  between  merchant  and  merchant,  the  jury,  on  the  exec^ 
tion  of  the  writ  of  inquiry,  might  give  interest  from  the  day  the  account 
was  stated,  the  interest  was  carried  down  to  the  time  of  bringing  the 
action  according  to  Wilson's  Report,  and  down  to  the  time  of  the 
inquisition,  according  to  Blackstone's  Report.  This  period  for  the  com- 
putation of  interest  was  recognized  by  Butter^  J.,  in  Frith  v.  Leroux, 
2  T.  R.  58,  where  that  learned  judge  said,  that  on  debts  carrying  in- 
terest, the  jury  are  now  directed  to  give  interest  in  damages  up  to  the 
day  on  which  judgment  may  be  signed.  And  when  a  defendant  sued 
upon  a  security  carrying  interest,  pays  money  into  court,  sufficient  to 
cover  the  principal  with  interest  aown  to  the  commencement  of  the 
action,  but  not  to  the  time  of  paying  in  the  money,  the  plaintiff  may 
proceed ;  and  a  jury,  on  trial,  is  bound(a;)  to  give  him  damages  for  Ae 
interest  accruing  between  the  commencement  of  the  action  and  the 
payment  into  court.(l) 

(z)  Kid  V.  Walker,  2  B.  A  Ad.  706. 

(1)  In  this  countrj,  by  the  laws  and  usages  of  the  different  states,  the  holder  of  a 
foreign  bill  of  exchange  returned  protested,  is  entitled  to  recover,  besides  the  princi]»I 
BTim  and  interest,  damages  at  certain  fixed  rates.  In  New  York  he  is  entitled  to  recorer 
the  contents  of  the  bill,  at  the  rate  of  exchange^  or  price  of  bills  on  the  plae€  m  which  it 
vat  dratcrif  at  the  time  of  the  return  of  the  dishonored  biU^  and  notice  thereof  to  the  drover, 
together  with  twenty  per  cent,  damages.  Graves  y.  Dash,  12  Johns.  Rep.  17;  Kenwortl^ 
y.  Hopkins  J 1  Johns.  Cas.  107  ;  Hendricks  7.  Franklin^  4  Johns.  Rep.  119 ;  Weldon  r.  Budj 
4  Id.  144  ;  Thompson  t.  Robertson,  lb.  27;  DenstonY,  Henderson^  13  Id.  322.  In  Massachu- 
setts he  was  entitled  to  recover  ten  per  cent  damages,  but  nothing  is  allowed  for  re- 
exchange.  OrimshatD  y.  Bender,  6  Mass.  Rep.  157 ;  Barclay  y.  Minchin,  lb.  152.  But  see 
Rev.  Stat.  1837,  reducing  it  to  five.  If  the  holder  receive  part  of  the  money  from  the 
acceptor,  this  diminishes  the  damages  pro  rata,  Bangor  Bank  v.  Hook^  5  Greenl.  174> 
In  Pennsylvania,  formerly,  twenty  per  cent,  in  lien  of  damages  and  charges.  Chapmmk 
V.  SteinmetZj  1  Dall.  Rep.  261  j  Kepple  v.  Carr^  4  Id.  155.  But  see  late  act  of  May  13, 
1350,  Purd.  Dig.  91.  In  Rhode  Island,  the  damages  are  ten  per  cent.  Browne.  Van 
Braam,  3  Dall.  Rep.  244.  In  South  Carolina,  fifteen  per  cent,  with  the  difference  of 
exchange.  Winthrop  v.  Pipoon,  1  Bay,  Rep.  468.  In  Virginia,  fifteen  per  cent,  damages. 
Slocum  V.  Pomeroy,  6  Cranch.  221. 

In  New  York,  the  twenty  per  cent  damages  are  payable  upon  a  protest  for  non-accept- 
ance as  well  as  for  non-payment.  Welden  v.  Buck,  4  Johns.  Rep.  144.  But  not  where  the 
bill  is  remitted  to  pay  an  antecedent  debt  Kenworthy  v.  Hopkms,  1  Johns.  Cas.  107.  In 
Connecticut,  Pennsylvania,  Delaware,  Louisiana,  Alabuma,  Missouri,  and  Illinois,  the 
damages  upon  foreign  bills  are  twenty  per  cent.  In  Maryland,  Virginia,  North  CaroUita, 
Ohio,  Indiana,  South  Carolina,  and  Tennessee,  they  are  fifteen  per  cent  In  Rhode  Island, 
Kentucky,  and  Mississippi,  ten  per  cent.  In  Maine,  the  rule  seems  to  be  similar  to  that  of 
Massachusetts,  as  stated  in  the  text  See  Griffith's  Law  Register.  By  foreign  bills  is  meant 
those  drawn  on  places  out  of  the  United  States.  Most  of  the  States,  also,  have'made  proTi- 
sion  for  the  case  of  bills  drawn  upon  a  place  m  the  United  States.    By  the  revised  laws  of 
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*  Upon  promissory  notes  payable  upon  demand,  interest  is  due  only 
from  the  time  of  the  demand ;  but  upon  promissory  notes  payable  at  a 
certain  day,  interest  is  due  from  that  day,  though  there  be  no  demand; 
because  the  person  who  is  to  pay  is  in  this  case  bound  to  find  out  the 
other,  and  pay  it  at  the  day.(^)  On  a  note  payable  on  demand,  where 
there  is  no  proof  of  any  agreement  for  interest,  the  plaintiff  is  only 
entitled  to  interest  from  the  day  of  issuing  the  writ  of  summons.  (2;)(1) 
Where  money  due  on  a  balance  of  accounts  is  awarded  to  be  paid  on 
a  particular  day,  and  at  a  particular  place,  if  duly  demanded  there  on 
the  day,  it  carries  interest  from  that  day.(a)(l)  Where  the  terms  of  a 
promissory  note  are,  that  it  shall  be  payable  by  instalments,(6)  and  on 
failure  of  payment  of  any  instalment  the  whole  is  to  become  due, 
interest  becomes  payable  from  the  time  of  the  first  default.  A  promis- 
sory note  in  this  form :  "  July  20th,  1808.  I  promise  for  myself  and  my 
executors  to  pay  F.  H.,  or  her  executors,  one  year  after  my  death, 
800Z.,  with  legal  interest,"  was  holden(<7)  to  bear  interest  from  the  date 
of  the  note.  Under  a  particular  of  the  plaintiff's  demand,(<2)  stating 
thiat  the  action  was  brought  to  recover  the  amount  of  a  note,  interest 
(although  not  claimed  eo  Ttomine  in  the  .particular)  is  recoverable,  as 
arising  out  of  the  principal  demanded  by  the  particular.     The  particu- 

(y)  Per  Cur,  Broekelt  v.  Archer^  M.  6  Geo.  I. 

(2)  Pierce  t.  FoiherffiU,  2  Bingh.  N.  C.  167. 

(a)  Pinhom  v.  Tuckmgton^  3  Campb.  468.    See  Swinford  v.  Bum^  Gow's  N.  P.  C.  8. 

{b\  Blake  Y.  Lawreneej  4  Esp.  N.  P.  0.  147,  ElUnborough^  G.  J. 

(e)  Roffey  ▼.  CheenweU,  10  A.  k  B.  222.  (d)  Blake  y.  Lawrence^  ubi  wp. 

New  York,  of  1829,  in  the  case  of  bills  drawn  upon  Maine,  New  Hampshire,  Vermont,  Mas- 
sachusetts, Rhode  Island,  Connecticut,  New  Jersey,  Pennsylvania,  Ohio,  Delaware,  Mary- 
land, Virginia,  or  the  District  of  Columbia,  the  damages  are  fixed  at  three  per  cent.  On 
North  Carolina,  South  Carolina,  Georgia,  Kentucky,  or  Tennessee,  five  per  cent.  On 
other  states  of  the  Union,  or  other  places  on  the  continent,  or  in  the  West  Indies,  or  in 
Europe^  ten  per  cent.,  which  damages  are  to  be  in  lieu  of  interest,  and  all  charges  incur- 
red previous  to  notice  of  non-payment ;  but  the  holder  will  be  entitled  to  interest  upon 
the  aggregate  amount  of  the  principal  sum  specified  in  the  bill,  and  damages  from  the 
time  of  notice  of  protest  and  demand  of  payment.  1  Rev.  Statutes,  p.  770.  In  Penn- 
sylvania, by  an  act  passed  in  1821,  revised  and  changed  in  1850,  the  damages  are  fixed 
at  the  following  rates :  Upon  any  place  in  the  United  States^  excepting  Upper  and  Lower 
California,  New  Mexico  and  Oregon,  five  per  cent.;  in  those  countries,  or  any  place 
in  North  America  or  the  islands  thereof,  except  the  north-west  coast  of  America  and 
Mexico,  in  the  West  India  or  Bahama  Islands,  ten  per  cent. ;  in  Madeira,  the  Canaries, 
the  Azores,  Cape  de  Verdes,  Spanish  Main,  or  Mexico,  fifteen  per  cent. ;  in  Europe,  ten 
per  cent. ;  and  in  other  parts  of  the  world,  ten  and  fifteen  per  cent.  These  damages  are  to 
be  in  lieu  of  all  charges  to  the  time  when  notice  of  protest  and  demand  of  payment  shall 
have  been  made.  Purdon's  Dig.  91.  In  Rouvert  v.  Patton^  12  S.  &  R.  253,  it  seems  to  have 
been  held,  that  if  a  creditor,  who  has  in  his  possession  goods  sufficient  to  liquidate  the 
greater  part  of  the  debt,  draws  upon  his  debtor  without  his  permission,  who  refuses  to 
accept,  in  consequence  of  which  the  creditor  has  been  obliged  to  pay  the  ten  per  cent, 
damages,  he  is  not  entitled  to  recover  them  of  the  drawee.  See  Chitty  on  Bills,  687, 12th 
Am.  ed.,  note;  Bayley  on  Bills,  379,  2d  Am.  ed. ;  Story  on  Bills,  J  31. 

(I)  A  note  without  time  of  payment  is  payable  on  demand  and  with  interest /rom  date. 
Oaylord  v.  Van  Loan,  15  Wend.  308.  A  note  "on  demand  with  interest  after  four 
months,''  is  payable  immediately.  Newman  v.  KettelUy  13  Pick.  418 ;  Riee  v.  Weet,  2 
Fairf.  323.  A  note  "on  demand  with  interest  after  four  months,"  with  the  words  "  on 
demand"  erased,  but  still  legible,  is  a  note  at  four  months.  Hohart  v.  Dodge,  1  Fairf. 
156.  A  note  executed  and  dated  in  New  York,  payable  in  New  Jersey,  is  governed  as  to 
interest  by  the  laws  of  the  latter  state.     JSealy  v.  Gorman,  3  Green,  328. 
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lar  ifl  now  appended  to  the  record,  pursuant  to  a  rule  of  court,  and  it 
ifl  not  nec6ssar7(e)  to  prove  the  deliyerj  of  it  to  defendant.(l) 


[  *400  ]  *IX.  Of  the  Nature  of  a  Promusary  Note.  p.  400 ;  Stat.  3  f 

4  Ann.  e.  9,  e.  1,  placing  Promissory  Notes  on  ike 
footing  of  Inland  BiUs  of  Exchange,  p.  400 ;  What  are  nego- 
tiable Notes  within  the  Statute,  p.  401 ;  Of  Banker* s  Notes,  p. 
406;  Joint  and  several  Notes,  p.  407;  Omsideratian.  p.  407; 
Stamp,  p.  409. 

A  promissory  note  is  a  promise  in  writing  to  pay  to  A.  or  order,  or  to 
A.  or  bearer,  a  sum  of  money,  either  at  sight,  or  at  a  certain  time  after 
sight,  or  after  date,  or  on  demand.  It  having  been  holden,  in  the  case 
-  ot  Clerk  V.  MartiUy  Salk.  129,  and  in  other  cases,  that  the  payee,  and 
in  Buller  v.  Cripsy  6  Mod.  29,  that  the  indorsee  of  a  promissory  note, 
payable  to  order,  could  not  maintain  an  action  against  the  mak^ 
thereof,  such  note  not  being  within  the  custom  of  merchants ;  it  was 
for  the  purpose  of  encouraging  trade  and  commerce,  by  permitting 
promissory  notes  to  be  negotiated  in  like  manner  as  inland  bills  of  ex- 
change, enacted,  by  stat:  3  &  4  Ann«  c.  9,  s.  1,(2)  ''That  all  notes(3) 
in  writing,  made  and  signed(4)  by  any  person  or  persons,  body  politie 
or  corporate,  or  by  the  servant  or  agent  of  any  corporation,  banker, 
goldsmith,  merchant  or  trader,(5)  usually  intrusted  by  them  to  sign  such 
notes  for  them,  whereby  such  person,  &c.,  or  their  servant  or  agent, 
promise  to  pay  to  any  other  person  or  persons,  body  politic  or  corpo- 
rate, or  order  or  bearer,  the  money  mentioned  in  such  note, 
[  '''401  ]  shall  be  construed  to  *be,  by  virtue  thereof,  due  and  payable 
to  such  person,  &c.,  to  whom  the  same  is  made  payable :  and 

(e)  Macarthy  v.  Smithy  8  Bingh.  145. 

(1)  A  tender  bj  the  indorser  of  a  DOte  on  the  day  next  after  it  has  become  dne  Is  not 
sufficient,  without  a  tender  of  interest.     City  Bank  y.  Cutter^  3  Pick.  414. 

(2J  See  Bowie  7.  Duval,  1  Gill  k  John.  176. 

(3)  In  Pollard  v.  Herrict,  3  Bos.  k  Pul.  335,  an  action  was  brought  on  a  promissorf 
note  made  at  Paris,  and  payable  there  or  in  London.  The  plaintiff  recoYcred,  and  no 
objection  was  made  on  the  ground  of  its  being  a  foreign  note.  In  Mouriet  y.  Morrif,  3 
Gampb.  303,  an  action  was  brought  on  a  promissory  note  made  at  Paris,  and  the  plaintiff 
recovered.  The  place  of  date  was  not  mentioned  in  the  declaration ;  but  Lord  SB^*- 
borough  held  the  omission  to  be  immaterial.  And  in  Milne  v.  Oraham,  1  B.  &  G.  192,  it 
was  expressly  determined  that  this  statute  extends  to  notes  made  in  a  foreign  country. 
The  note  on  which  the  question  was  raised,  was  made  at  Dundee,  In  Scotland.  See  also 
Bentley  y.  Northouae,  M.  &  Malk.  66,  S.  P.  per  Lord  Tenderden^  C  J.,  in  an  action  by 
indorsee  against  maker  of  a  promissory  note  made  in  Scotland.  And  in  De  la  CkoumetU 
Y.  Bank  of  England,  2  B.  &  Ad.  385,  it  was  holden,  that  a  promissory  note  payable  to 
bearer  made  in  England  was  transferable  by  delivery  at  Paris. 

^4)  Declaration  that  defendant  made  a  note,  et  manu  svA  propriA  scripsit.  It  was 
objected,  that  since  this  statute,  plaintiff  should  have  averred  that  defendant  ngn^td  the 
note ;  but  the  court  held  it  to  be  well  enough,  because  laid  to  be  written  with  his  own 
,  hand.     Taylor  v.  Dobbins,  1  Str.  399,  S.  P.  on  demurrer.     Ullioit  r.  Cooper,  Lord  Raym. 

1376. 

(5)  The  cases  enumerated  here  are  instances  only.  Per  Lord  Lyndkunty  G.  B., 
Dickenson  y.  Teague,  4  Tyrw.  453. 
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also  sach  note,  payable  to  any  person,  &;c.,  or  order,  shall  be  assigna- 
ble or  indorsable  over  in  the  same  manner  as  inland  bills  of  exchange 
are,  or  may  be,  by  the  custom  of  merchants ;  and  the  person,  &c.,  to 
whom  the  money  is  payable  may  maintain  an  action  for  the  same  in 
such  manner  as  he  might  upon  any  inland  bilU  of  exchange,  made  ac- 
cording to  the  cnstom  of  merchants;  and  the  person,  &c.,  to  whom  such 
note  is  indorsed  or  assigned,  may  maintain  an  action,  either  against 
the  person,  &c.,  who  or  whose  servant  or  agent  signed  such  note,  or 
against  any  of  the  persons  who  indorsed  the  same,  as  in  ease»  of  inland 
bWs  of  exchange,  and  the  plaintiff  shall  recover  damages  and  costs  of 
suit ;  and  in  case  of  nonsuit  or  verdict  against  plaintiff,  defendant  shall 
recover  costs."(l) 

The  foregoing  statute  being  a  remedial  law,  and  made  for  the  en- 
couragement of  trade  and  commerce,  the  courts  have  construed  it  liber- 
ally. Hence  a  note  promising  to  account  with  J.  S.  or  grder,  has  been 
construed  as  a  promise  to  pay  J.  S.  or  order,  and  within  the  meaning  of 
the  statute.(/)  So  a  promissorv  note,  payable  to  B.(^)  (omitting  the 
words  ^'  or  order,")  three  months  after  date,  was  holden  a  good  note 
within  the  statute ;  and  it  was  adjudged,  that  it  might  be  declared  on 
as  such  by  the  payee.  So  where  the  promise  was  by  A.  (A)  to  ^ay  so 
much  to  1B.  for  a  debt  due  from  G.  to  B.,  it  was  holden,  that  it  was 
within  the  statute,  being  an  absolute  promise,  and  every  way  as  nego- 
tiable as  if  it  had  been  generally  for  value  received.  So  where  the 
note  was  in  this  form,(i)  ^'  I  do  acknowledge  that  Sir  A.  G.  has  de- 
livered to  me  all  the  bonds  and  notes,  for  which  400Z.  were  paid  to  him 
on  account  of  Col.  S.,  and  that  Sir  A.  delivered  to  me  Major  G.'s  re- 
ceipt, and  bill  on  me  for  lOZ. ;  which  lOZ.  and  152.  5«.  balance  due  to 
Sir  A.  I  am  still  indebted  and  do  promise  to  pay."  On  demurrer  to 
the  declaration,  the  note  was  adjudged  good.  So  where  the  instru- 
meni{]c\  was,  "  Received  of  A.  B.  lOOZ.,  which  I  promise  to  pay  on 
demand,  with  lawful  interest."  So  where  the  note  set  forth  in  the  de- 
claration was,(Z)  ^^I  do  acknowledge  myself  to  be  indebted  to  A.  in 


i, 


'/)  Moriee  t.  Lea,  8  Mod.  362;  1  Sir.  629;  Lord  Rajm.  1396,  T. 

[g)  Smith  T.  Kendall^  6  T.  R.  123 ;  S.  P.  per  Hardwiekt,  G.  J.,  Canningham  Bills  of  Ex. 
127.  See  also  Moor  y.  Path,  Ca.  Temp.  Hardw.  288,  where  Hardvncke^  C.  J.,  said  this 
point  had  been  rnled  often. 

(A)  Fopplewell  v.  Wilton,  B.  R.  Str.  264,  on  error  from  0.  B.  See  Ridoui  v.  Briatouf, 
1  Tyrw.  91. 

(j)  Chadwiek  v.  Allen,  Str.  706. 

(k)  Greene  r.  Vavies,  4  B.  &  G.  235. 

(/)  Catbome  y.  Dutton,  Scacc.  M.  1  Geo.  IT.  MSS. 

(1)  If  a  note  is  not  negotiable,  the  suit  must  be  in  name  of  payee.  Matlaek  y.  ^en- 
driekson,  1  Green,  263.  In  Indiana,  a  note  without  words  of  assignment  is  negotiable  by 
statute.  Richer  y.  Speneer,  3  Blackf.  405.  McClelland  y.  Quailes,  3  Id.  459  ;  Bullitt  y. 
Scribner,  1  Id.  14.  In  Mississippi  by  statute  the  assignees  of  notes  stand  on  the  same 
footing  as  assignees  of  open  accounts  except  that  they  may  sue  in  their  own  name. 
Defranee  y.  Davit,  Walker,  69.  When  a  note  not  negotiable  is  assigned,  the  maker 
cannot  ayail  himself  of  equities  against  the  payee  if  he  has  promised  to  pay  the  plaintiff. 
Wiggin  y.  Damrell,  4  New  H.  R.  69.  A  note  under  seal  is  not  negotiable.  Clark  y.  Man^g 
Co.,  15  Wend.  256.  The  negotiability  of  a  note  is  not  impaired  by  an  assignment  of  it 
under  seal  indorsed,  nor  by  a  receipt  indorsed  for  goods  receiyed  on  account.  Ege  y. 
Kyle,  2  Watts,  222. 
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£  J  to  be  paid  on  demand  for  value  received."  On  demorrer  to  the 
declaration,  the  court,  after  solemn  argoment,  held,  that  this  was  a 
good  note  within  the  statute,  the  words  ^^to  be  paid*'  amounting  to  a 
promise  to  pay;  observing,  that  the  same  words  in  a  lease  would 
amount  to  a  covenant  to  pay  rent.(l)  So  a  promissory  note 
[  *402  ]  payable  by  instalments,rni)  is  assignable  within  the  ^statute, 
and  the  maker  is  entitlea  to  the  days  of  grace  upon  the  fall- 
ing due  of  each  instalment*  So  where  a  promissory  note  was  payable 
by  instalments  subject  to  a  condition,  that  on  default  being  made  in 
payment  of  the  first  instalment,  the  whole  amount  should  become  im- 
mediately payable;  it  was  holden,(n)  that  the  note  was  assignable 
within  the  statute,  and  on  default  being  made  by  the  maker  in  payment 
of  the  first  instalment,  an  indorser  was  liable  for  the  whole  amount. 

This  statute,  however,  extends  to  such  notes  only  as  contain  an  oi- 
iolute  promise  to  pay  money  at  all  events,(o)  (and  not  a  promise  de- 
pending upon  a  contingencv,)  and  where  the  money  at  the  time  of  the 
S'ving  the  note,  becomes  due  and  payable  by  virtue  thereof,  (so  are 
e  words  of  the  statute,)  and  not  where  it  becomes  due  and  payable 
by  virtue  of  a  subsequent  contingency,(^)  which  perhaps  may  never 
happen;  in  which  case  the  money  would  never  become  payable.(2) 
Before  the  statute  of  Anne,  a  promise  to  pay  A.  or  his  assigns  &  som 
of  money  within  a  certain  time  after  defendant  should  be  lawiully  mar- 
ried to  r!.  S.,  was  holden  not  to  be  a  good  note;  because  to  pay  money 
on  such  a  contingency  could  not  be  called  trading,  and  therefore  not 
within  the  custom  of  merchants.(9) 

The  following  notes  have  been  adjudged  not  to  be  negotiable  notes 
within  the  statute,  viz. : 

A  promise  by  defendant  to  pay  to  plaintiff  26L{r)  within  a  montk 
after  Michaelmas,  if  the  defendant  did  not  pay  the  26Z.  for  which  tbe 
plaintiff  stood  engaged  for  his  brother  I.  B.  A  promise  to  pay  A.  B. 
£  value  received,(«)  on  the  death  of  C.  D.,  provided  he  leaves  either 
of  us  suftcient  to  pay  the  said  sum,  or  if  we  shall  be  otherwise  able  to 
pay  it.  A  promise  to  pay  A.,  or  B.  and  C,  £  value  received.(tX3) 
A  promise  to  pay  money  within  so  many  days  after  the  maker  of  the 
note  should  marry,  (u)     So  where  the  promise  was  to  pay  A.  F.  £ 


m)  OHdge  v.  Sherborne^  11  M.  &  W.  374. 

n)  Carlon  v.  Kenealy,  12  M.  ^  W.  139. 

o)  WUletj  G.  J.,  in  delivering  the  opinion  of  the  coart  in  Colehan  y.  (7ooJke,  Willes,  3B%. 

p)  Robiru  Y.  May,  3  P.  &  D.  147 ;  11  A.  Jt  E.  213. 

)  Pearson  T.  Garrett,  4  Mod.  242. 

)  Appleby  V.  Biddle,  B.  R.  H.  3  Geo.  I.  MS.  (<)  RoberU  t.  Ptake,  1  Burr.  323. 

i)  Blanckenhagen  v.  Blundell,  2  B.  &  A.  417. 
u)  Beardtley  v.  Baldwin,  Sir.  1161 ;  7.  Mod.  417,  Svo.  ed. 


(1)  "Dne  A.  B.  $325  payable  on  demand/'  is  a  note  within  the  statute.  KmhaUr. 
Huntington,  10  Wend.  675.  The  indorser  of  a  note  payable  to  a  third  person  is  a  mak^ 
if  he  indorse  at  the  time  of  execution.    Baker  t.  Brigga,  8  Pick.  122. 

(2)  Vide  King  v.  Riee,  6  Ohio,  281. 

(3)  Bat  it  may  be  g^ven  in  evidence  nnder  the  money  counts  if  "  for  value  received.'" 
Walrad  v.  Petrie,  4  Wend.  575.  A  note  promising  to  pay  A.  to  the  order  of  B.  and  C.  is 
within  the  statute.  Willit  v.  Oreen,  10  Wend.  516.  A  special  promise  to  assignee  of  a 
note  not  negotiable  does  not  pass  to  a  second  assignee.    Hatch  v.  Spearir,  2  FairC  354. 
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out  of  the  maker's  money  that  should  arise  from  his  reversion  of 
£  when  sold ;  the  declaration  averred  the  sale  of  the  reversion ;  yet 
it  was  holden,  that  the  note  could  not  be  declared  on  as  a  negotiable 
note  under  the  statute,  because  the  money  was  to  be  paid  only  on  a 
contingency.(a;)  A  similar  decision  was  made  in  SUl  v.  Halfardy{y) 
where  a  promise  was  to  pay  £  ,  on  the  sale  or  produce,  immediately 
when  sold,  of  the  White  Hart,  St.  Alban's,  Herts,  and  the  goods 
therein,  although  it  was  averred  in  the  declaration,  that  the 
house  and  *goods  were  sold.  In  a  case  where  the  instrument  [  *408  ] 
acknowledged  to  have  borrowed  and  received  £  in  drafts 
payable  to  the  defendants  at  a  future  day,  which  defendants  promise  to 
pay  with  interest,  it  was  holden  that  this  was  a  special  agreement,  and 
not  a  promissory  note;  for  the  money  was  not  to  be  paid  at  all,  unless 
the  drafts  were  honoured.(2r) 

So  where  the  in8trument(a)  was — "  On  demand  we  promise  to  pav 
G-.  C.  or  order  1200Z.,  for  value  received  in  stock,  &c.,  this  being  intena- 
ed  to  stand  against  me,  the  undersigned  M.  P.,  as  a  set-off  for  that 
sum  left  me  in  my  father's  will,  above  my  sister  Ann's  share,  signed  by 
T.  P.  Hiusband),  M.  P.  (wife)."  Where  the  words  were — "  September 
11,  1889.  I  undertake  to  pay  to  Mr.  R.  Jarvis,  the  sum  of  6Z.  4«.  for 
a  suit  of  ,  ordered  by  Daniel  Page.  S.  W.  Wilkins."  The  court 
held  that  this  was  not  a  promissory  note ;  but  a  guarantee  for  the  sale 
of  goods  ordered,  that  the  consideration  could  be  collected  by  necessary 
inference,  and  that  no  stamp  was  neceBsarv.(() 

Upon  an  instmment  in  the  common  fom  o#  a  joint  andBereral  pro- 
missory  note,  signed  by  A.,  B.,  and  C,  there  was  an  indorsement,  (writ- 
ten as  appeared  in  proo^  before  B.  and  0.  had  signed  the  note,)  stating 
that  the  note  was  taken  as  a  security  for  all  balances, 'not  exceeding  the 
sum  specified  in  the  note,  which  A.  might  owe  to  the  payee ;  that  the 
note  should  be  in  force  for  six  months,  and  no  money  liable  to  be  called 
for  sooner  in  anv  case ;  an  action  having  been  brought  by  the  payee 
against  B.,  the  first  count  stating  the  note  as  payable  on  request,  and 
a  second  as  payable  six  months  after  date ;  Lord  Elleriboroughj  C.  J., 
held,  that  although  the  instrument  possibly  might  have  been  considered 
as  a  promissory  note  in  the  hands  of  a  bond  fide  holder,  who  had  re- 
ceived it  as  sucn,  yet  as  between  the  immediate  parties  it  could  only  be' 
considered  as  an  agreement,  for  as  to  them  the  indorsement  must  be 
incorporated  with  the  body  of  the  note ;  and  consequently  an  action 
could  not  be  maintained  upon  it  without  an  agreement  stamp,  (c)  An 
instrument,  purporting  on  the  face  of  it  to  be  a  promissory  note,  pay- 
able absolutely  for  the  price  of  the  goods,  but  having  an  indorsement 
upon  it,  (written  before  the  note  was  signed,)  stating  that  it  was  given 
on  condition  that  if  any  dispute  arose  about  the  sale  of  goods,  it  would 


)  Carloi  v.  Faneourt^  5  T.  R.  482. 


'^  2^Bo8.  k  Pul.  413,  (in  the  Exch.  Ch.)  on  error  from  B.  R. 


[z]   Williamson  r.  Bennett,  2  Campb.  417. 
[a)  Clarke  v.  Percival^  2  B.  &  Ad.  660. 
M  Jarvis  V.  WUkint,  7  M.  &  W.  411. 

[c)  Leeds  y.  Lancashire,  2  Cambp.  205,  cited  by  LittUdaUf  J.,  as  in  point,  in  Davies  y. 
Wilkinson,  10  A.  k  E.  105;  2  P.  &  D.  256. 
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be  void,  is  not  a  negotiable  note,(d)  ^^  Received  and  borrowed  of  A.  B. 
BOL,  which  I  promise  to  pay  with  interest.  I  also  promise  to  pay  the 
demands  of  the  iick  chib  at  J7.,  in  part  of  interest ;  and  the  remain- 

iog  stock  and  interest  to  be  paid  on  demand  to  the  said  A.  B. 
[  *404  ]  Witness  my  *hand,  C.  D."      This  was  holden,(e)  not  to  be  a 

promissory  not^ ;  for  the  instrument,  as  far  as  respected  the 
contingent  demand,  was  not  a  promissory  note,  and  the  transaction  was 
entire. 

2.  A  promissory  note  most  be  for  the  payment  of  money  only.(l) 
Hence  on  error  from  G.  B.  it  was  holden,(/)  that  a  note  to  deliver  up 
horses  and  a  wharfs  and  pay  money  at  a  particolar  day,  could  not  be 


(d)  HariUy  v.  WUktMon,  4  M.  ft  S.  26. 

e)  Bolton  v.  DugdaU,  4  B.  ft  Ad.  619 ;  Worley  y.  Harruon^  3  A.  ft  E.  669,  S.  P. 
')  Martin  v.  ChauntTy^  Str.  1271. 


i^ 


(1)  A  note  payable  in  cash  or  specific  articles  is  not  negotiable.  Mathews  t.  BougUon, 
2  Fairf.  377.  Or  to  A.  or  bearer  in  whiskey  at  trade  price,  Rhodes  r.  Lindley,  3  Ohio,  51. 
Or  in  **  current  bank  notes."    Chay  t.  Donahuej  4  Watts,  400.   But  see  Morris  ▼.  MdvardSf 

1  Ohio,  82,  contra.  The  holder  of  a  note  payable  to  A.  or  bearer  in  cattle,  may  sue  ia 
bis  own  name,  but  must  arer  and  prove  a  delivery  to  him  on  good  consideration. 
Byington  v.  Geddings,  1  Ohio,  376.  But  see  Matlock  v.  Hendrickwn,  1  Greea,  263.  A 
note  payable  in  current  funds  or  New  York  funds,  is  not  negotiable.    Sashrook  ▼.  Palmer^ 

2  M'Lean,  10 ;  Kirkpatrick  v.  MCiUloughy  3  Humph.  171 ;  ColUm  v.  Lincoln^  11  Verm.  263; 
Thompson  v.  Sloum,  23  Wend.  71 ;  Whiteman  v.  Childress^  6  Humph.  303  ;  IVy  v.  EousuaUj 

3  McLean,  106;  Swttland  v.  Creigh^  15  Ohio,  118 ;  Beaancon  v.  Shirley^  9  Smedes  ft  Marsh. 
467;  CockriU  r.  Kirkpatrick,  9  Mis.  697;  White  v.  Hiehmond,  16  Ohio,  5;  iri26iiniT. 
Greer,  I  Eng.  255;  Ogden  v.  Slade,  I  Texas,  13 ;  Flemmmg  v.  Noll,  I  Texas,  246 ;  Cketti^ 
Her  V.  Bu/ord^  lb.  503.  A  bill  payable  in  *^  currency"  is  not  a  bill  of  exchange.  FanetR 
V.  Kennett,  7  Miss.  595.    So  a  draft  payable  in  "  Arkansas  money."    Hawkins  v.  Watkvu, 

5  Pike,  481.  So  ^'  current  rate  of  exchange  to  be  added."  Philadelphia  Bank  v.  Alnriv-i, 
2  Miles,  442 ;  see  Little  v.  Phcenix  Bank,  7  Hill,  359 ;  Bank  of  Hamburg  v.  JoAmoo,  3 
Rich.  42. 

A  bill  payable  in  "  f^nds  current  in  the  city  of  New  York,"  was  held  to  be  payable  in 
gold  and  silver,  or  their  equivalent,  and  was  therefore  good  as  a  bill  of  exchange. 
Lacy  y.  Solbrook,  4  Ala.  88  ;  Carter  v.  Penn,  lb.  140. 

A  note  for  a  sum  certain,  payable  in  cotton,  at  a  fixed  price,  is  a  promissory  note,  and 
may  be  declared  on  as  such.     Rankin  v.  Sanders,  6  How.  Miss.  52. 

It  will  be  seen  upon  an  examination  of  the  foregoing  cases,  that  many  of  them  are  not 
80  irreconcilable  as  at  first  sight  they  may  appear.  Many  of  them  construe  the  words 
current  money,  New  York  funds,  Arkansas  money,  used  in  bills  and  notes,  to  mean  lavfol 
gold  or  silver  coin  of  the  United  States.  In  Missouri,  current  funds  is  held  to  mean 
either  coin  or  notes  of  the  Missouri  Bank — a  bank  authorized  by  the  state ;  and  in  Texas, 
the  terms  ^*  bank  notes,"  '^  good  bank  notes,"  or  "  current  bank  notes,"  as  employed  by 
them,  are  held  to  import,  in  their  ordinary  acceptance,  such  bank  bills  only  as  ut 
redeemable  in  gold  or  silver,  or  such  as  are  equivalent  thereto.  A  contract  for  th« 
payment  of  a  certain  sum  in  bank  notes,  or  otiier  currency,  may  or  may  not  be  equivalent 
to  that  sum  in  specie.  The  extent  of  the  obligation  depends  on  the  meaning  which 
usage  affixes  to  the  terms  at  the  time  the  contract  was  made.  Usage  gives  force  and 
effect  to  language ;  and  as  terms  are  generally  understood  in  the  ordinary  transactions  of 
life,  so  they  are  to  be  construed  by  courts  of  justice.  Flemming  v.  NaU,  I  Texas,  246: 
Ohitty  on  Bills,  182,  12th  Am.  ed.  note  (3)  ;  Purd.  Dig.  92,  Act  of  1850,  P.  L.  476. 

As  to  bills  or  notes  payable  in  goods  or  merchandise,  see  Jerome  v.  Whitney,  7  Johns. 
321  ;  Thomas  v.  Roosa,  lb.  461 ;  Pray  v.  Pyickett,  1  Nott  ft  M'Cord.  254  ;  Rhode*  v.  Linilnf, 
1  Hamm.  Rep.  51 ;  Atkinson  v.  Manks,  1  Cowen,  691 ;  Lawrence  v.  Dougherty,  5  Yeiger, 
435 ;  Burros  v.  Graham,  4  Cowen,  452 ;  Wyman  v.  Winslow,  2  Fairf.  398 ;  BaUey  v.  Simonis^ 

6  N.  Hamp.  159;  Smith  v.  Loomis,  7  Conn.  110.  As  to  bills  or  notes  payable  in  bank 
notes,  see  Keith  v.  Jones,  9  Johns.  120 ;  Judah  v.  Harris,  19  Id.  144 ;  Ldber  v.  Goodrick, 
6  Cowen,  136  ;  LangsY.  Kohne,  1  M'Cord,  115  ;  Jones  v.  Poles,  4  Mass.' 245;  MCormi^^ 
▼.  Trotter,  10  Serg.  ft  Bawle,  94 ;  Dighety  v.  JhtmeU,  6  Yerg.  451 ;  'Gray  v,  Donahue, 

4  Watts,  400;  3  Kent's  Com.  76;  Byles  on  Bills,  70,  3d.  Am.  ed.,  note. 
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declared  on  as  a  note  within  the  statute.  And  a  similar  determination 
was  made,(^)  where  the  promise  was  to  pay  300Z.  to  A.  or  order,  in 
good  JEast  India  bonds.  So  where  the  promise  was  to  pay  J.  S.  so 
much  money,(A)  or  to  render  the  body  of  J.  N.  to  prison  before  such  a 
day^  the  note  was  holden  bad :  because  the  note  was  not  necessarily  and 
originally  for  the  payment  of  money,  but  by  matter  ex  post  facto  be- 
came a  note  for  payment  of  money  only,  viz*  the  body  not  being 
surrendered  to  prison. 

3.  It  must  not  be  payable  out  of  a  particular  fund ;  which  may  or  may 
not  be  productive.  Statement  of  the  consideration,  however,  for  which 
a  note  was  made,  will  not  vitiate  it.  On  this  principle,(i)  a  promissory 
note  to  pay  a  sum  of  money  three  months  after  date,  for  value  received 
of  the  premises  in  Rosemary  Lane,  late  in  the  possession  of  T.  R.,  was 
holden  a  good  note  within  the  statute.  In  the  following  cases  the  prin- 
ciple before  laid  down  was  recognized,  but  the  notes  were  adjudged 
good.  A  promissory  note  was  given  to  an  infant,(A)  payable  when  he 
should  come  of  age,  viz,  on  such  a  day  in  such  a  year ;  this  was  holden 
ffood ;  for,  per  Denison^  J.,  here  is  no  condition  or  uncertainty,  but  it 
IS  to  be  paid  certainly  and- at  all  events,  only  the  time  of  payment  is 
postponed.  So  where  plaintiff  declared  in  the  first  count  on  a  promis- 
sory note,(Z)  dated  27th  May,  1732,  whereby  defendant  promised  to  pay 
H.  D.  or  order  150  guineas,  ten  days  after  the  death  of  his  father,  John 
Cooke,  for  value  received,  which  note,  after  the  death  of  the  father 
(which  was  laid  to  be  the  2d  April,  1741),  was  duly  indorsed  by  D.  to 
plaintiff;  and  in  the  'second  count,  on  a  promissory  note,  dated  15th 
July,  1732,  whereby  defendant  promised  to  pay  H.  D.  or  order,  six 
weeks  after  the  death  of  his  father,  fifty  guineas,  for  value  received, 
the  like  indorsement  laid  after  the  death  of  the  father  as  before  :  after 
a  general  verdict  for  plaintiff  on  both  notes,  it  was  insisted  for  defend- 
ant, in  arrest  of  judgment,  that  these  notes  were  not  within  the  statute 
8  &  4  Ann.  c.  9.  After  three  argumentSj^w^  Willes^  C.  J.,  delivered 
the  opinion  of  the  court  in  favour  of  the  plamtiff,  on  the  ground  that 
the  notes  did  not  depend  on  any  contingency ;  that  there  was 
a  certain  promise  to  pay  at  the  time  of  giving  the  notes,  *and  [  *405  ] 
the  money  by  virtue  thereof  would  become  due  and  payable 
one  time  or  other,  though  it  was  uncertain  when  that  time  would  come ; 
that  there  was  not  any  weight  in  the  objection  that  the  maker  might 
have  died  before  his  father,  in  which  case  the  notes  would  have  been  of 
no  value,  because  the  same  might  be  said  of  any  note  payable  at  a  dis- 
tant time ;  that  the  maker  might  die  worth  nothing  before  the  note  be- 
came payable.  He  added,  that  the  court  thought  that  the  averment  of 
the  death  of  the  father  before  the  indorsement  did  not  make  any  alter- 
ation, because  they  were  of  opinion,  that  if  the  notes  were  not  within 
the  statute  ah  initio^  they  could  not  be  made  so  by  any  subsequent  con- 

(g)  Moor  v.  Vanlute,  Bull.  N.  P.  272. 

(h)  Smith  y.  Bohemty  Treported  as  to  the  argument,)  in  Glib.  R.  93,  cited  in  argument 
in  Lord  Rajm.  1362,  ana  1396. 

^i)  BurcheU  T.  Slocoek,  Lord  Rajm.  1546,  cited  bj  Kenyony  G.  J.,  6  T.  R.  124. 

\k)  OoM  y,  Ndaon^  1  Burr.  226. 

7)  Colehan  Y.  Vooke^  Willea,  393  j  affirmed  on  error,  in  Str.  121 T. 

\m)  See  Str.  1217. 
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tinffencj.  So  where  the  note  was  to  pay  within  a  certain  time  after 
such  a  ship  was  paid  off  ;(n)  it  was  holden  good ;  because  the  ship  would 
certainly  be  paid  off  one  time  or  other.  In  Strange's  report  of  this 
case,  1  Str.  p.  24,  the  opinion  of  the  court  is  thus  given:  '^  The  pay- 
ing off  the  ship  is  a  thing  of  a  public  nature,  and  this  is  negotiable  as  a 
promissory  note."  I  have  stated  the  case  as  it  was  cited  by  WUleSj 
C.  J.,  delivering  the  opinion  of  the  court  in  Cokhan  v.  Ooohey  Willes, 
899.  See  also  Mr.  Hume  Campbell's  argument  in  Hvans  v.  Under- 
wood, 1  Wils.  268,  where,  in  citing  this  case,  he  states  the  opinion  of 
the  court  to  have  been  that  the  note  was  within  the  statute  and  n^|o- 
tiable,  because  the  vaying  off  the  ship  was  morally  certain.  Tne 
same  point  was  decided  by  Sfardwicke^  0.  J.,  in  Lewis  v.  Ordej  Middz. 
Sittings,  8  Geo.  II.  The  note  was  in  this  form:  ^^I  promise  to  pay 
J.  S.  IIL  at  the  payment  of  the  ship  Devonshire,  for  value  received.** 
WilleSy  C.  J.,  in  Colehan  v.  Cooke,  Willes,  899,  says,  "This  case  was 
determined  on  the  same  reason  as  Andrews  v.  Franklin,  viz.  that  ike 
ship  would  certainly  he  paid  off  one  time  or  other,  which  seems  to 
be  the  true  reason  ;*'  but  in  the  report  of  Lewis  v.  Orde,  Diet.  Trade 
and  Com.  261,  copied  bv  Cunningham,  p.  127,  of  Law  of  Bills  and 
Notes,  2nd  ed.  1761,  Lord  Hardwicke  is  made  to  say,  "  That  as  to  the 
contingency  of  the  payment,  the  subsequent  act  of  the  payment  of  the 
ship  makes  it  certain,  and  therefore,  though  not  a  lien  ab  initio,  yet 
sufficiently  so,  and  within  the  statute,  by  the  fact  happening  after ;" 
and  in  a  MS.  note,  in  the  possession  of  the  editor,  Lord  Hardwicke  is 
made  to  say,  "  As  to  the  time,  this  note  is  certainly  within  the  statute, 
if  it  had  been  made  payable  at  any  precise  future  day ;  and  if  it  be  un- 
certain at  first,  but  referred  to  a  subsequent  fact  to  make  it  certain, 
when  that  fact  happens  (as  in  this  case  it  was  averred  that  the  ship 
Devonshire  was  paid),  it  is  as  much  reduced  to  a  certainty  as  if  the  day 
had  been  mentioned  at  first.  But  if  the  promise  is  to  pay  out  of  any 
particular  fund,  it  is  not  a  personal  lien,  and  therefore  not  within  the 
statute."     It  may  be  observed,  that  this  reason  clashes  with  the  opinion 

of  the  court  in  Colehan  v.  Cooke,  Willes,  399,  where  it  was 
[  *406  ]  said,  that  if  the  *notes  were  not  within  the  statute  ab  initio, 

they  should  not  be  made  so  by  any  subsequent  contingent; 
and  with  the  decision  in  Carlos  v.  Fancourt,  5  T.  B.  482,  and  in  JaiU 
V.  Half  or  d,  2  Bos.  &  Pul.  418,  in  which  cases  the  events  on  which  the 
notes  were  to  become  payable  were  averred  in  the  declarations  to  have 
taken  place,  and  yet  the  notes  were  holden  not  to  be  good.  See  also 
Kingston  v.  Long,  Bayley,  71 ;  4  Doug.  9 ;  where  it  was  holden  by  the 
court,  that  if  an  instrument  was  not  a  hill  of  exchange  in  its  creation, 
it  could  never  become  so  afterwards.  To  the  foregoing  cases  of  Andrews 
V.  Franklin,  and  Lewis  v.  Orde,  may  be  added  that  of  Evane  v.  Under* 
wood,{o)  where  the  note  was  to  pay  A.  or  order,  8Z.  upon  the  receipt  of 
his  the  said  A.*s  wages,  due  from  his  Majesty's  ship  the  Suffolk,  it  be- 
ing in  full  for  his  wages  and  prize-money,  and  short-allowance  money 
for  the  said  ship ;  the  declaration  stated  an  indorsement  by  A.,  and 
averred  that  the  defendant  received  the  said  wages  from  the  said  ship. 
After  verdict  for  plaintiff,  on  motion  in  arrest  of  judgment,  the  case  of 

(n)  AndrewM  T.  Franklin,  H.  3  Geo.  I.  B.  R.  (o)  1  Wils.  262. 
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Andrews  v.  Franklin  was  mentioned,  whicli  Mr.  Ford,  for  the  defend 
ant,  said  had  never  been  determined.  The  court  said,  that  they  would 
look  into  the  case,  and  see  whether  it  had  been  determined.  The  re- 
porter adds,  that  the  court  inclined  to  give  judgment  for  the  plaintiff; 
and  after  looking  into  the  case,  did  so,  ut  audivi.  In  BeardesUy  t. 
Baldwin^  E.  15  Geo.  11.  B.  B.  M.  S.,  the  court  said,  that  as  to  Arir 
drews  v.  Franklin^  if  it  ever  was  determined,  which  they  could  not  find, 
it  must  have  been  decided  on  the  certainty  observed  m  the  return  of 
ships,  and  which  must  be  looked  upon  as  an  event  in  itself  not  contin- 
gent.(l)  See  further  on  this  subject,  Saussoullier  v.  Bartsinck^  7  T. 
R.  733.(2) 

(1)  A  written  promise  to  pay  a  certain  Bam  of  money,  "  provided  the  ship  Mary  arrives 
at  an  European  port  free  ih>m  capture/'  ftc.  was  held  not  to  be  negotiable  within  the 
statute  of  Anne.  Coolidge  y.  Buffglea,  15  Mass.  387.  See  Peay  y.  J^ckeity  1  Nott  k  M'G. 
254 ;  Lanffe  y.  Kohne,  1  M'Gord,  115.    See  note  1,  anUj  p.  404. 

(2)  A  note  payable  to  A.  or  order,  at  a  day  certain,  "  or  when  he  (the  payee)  com- 
pletes the  building  according  to  contract,"  is  good  within  the  statute,  as  being  payable 
absolutely,  and  negotiable.  Stevens  y.  Blunt,  7  Mass.  Rep.  240.  A  note  by  which  A. 
promised  to  pay  the  president,  directors,  and  company  of  a  turnpike  road,  one  hundred 
and  twenty-fiye  dollars,  for  five  shares  of  the  capital  stock  of  said  company,  in  such 
manner  and  proportions,  and  at  such  time  and  place  as  the  president,  directors,  and 
company  should  from  time  to  time  require,  is  in  effect  payable  on  demand,  and  a  cash 
note  within  the  statute.  Ooshen  Turnpike  y.  Hurtin,  9  Johns.  Rep.  217.  Vide  also 
Duteheu  Cotton  Manufacturing  Company  y.  Davit,  14  Id.  238.  In  the  Supreme  Court  of 
New  York,  a  note  payable  to  A.,  or  bearer,  in  "  York  State  htUs  or  specie,^*  has  been  held 
to  be  a  negotiable  note  within  the  statute;  the  bills  mentioned  being  meant  bank  paper, 
which  are  regarded  as  cash.  Keith  y.  Jonea,  9  Johns.  Rep.  120 ;  S.  P.  Judah  y.  Harris, 
19  Id.  144.  See  Leiber  v.  Ooodrieh,  5  Gowen,  186.  But  a  note  promising  to  pay  A.  B., 
or  order,  $500,  *^  in  bank  notes  of  the  chartered  banks  of  Pennsylvania,^^  has  been  held 
not  to  be  negotiable,  so  as  to  authorize  the  assignee  to  sue  in  his  own  name.  JPCormiek 
T.  Trotter,  10  S.  &  R.  94.  So  in  Massachusetts,  a  note  for  a  certain  sum,  payable  to  A. 
or  order,  ^^  in  foreign  biUs,"  (meaning  biUs  of  country  banks,)  has  been  held  to  be  not 
within  the  statute,  and  not  negotiable.  Jones  y.  Fales,  4  Mass.  Rep.  245.  In  New  York, 
the  statute  of  Anne  has  been  re-enacted,  (sess.  24,  c.  44,)  and  consequently  the  English 
decisions  on  this  head  are  applicable.  So  also  it  is  held  by  the  Supreme  Court  of  that 
state,  that  a  note  for  a  sum  payable  in  lands,  for  a  specific  price  per  acre,  cannot  be 
declared  on  as  a  promissory  note,  even  between  the  original  parlies ;  but  the  considera- 
tion must  be  specially  set  forth  and  proved,  as  in  other  declarations  in  assumpsit. 
Smith  y.  Smith,  2  Johns.  Rep.  235.  But  the  terms  "  value  received,"  in  a  note  not  within 
the  statute,  are  held  to  he  prima  facie  evidence  of  a  consideration  in  such  a  note,  and 
sufficient  to  throw  the  burUien  of  proof  of  the  contrary  on  the  defendant.  Jerome  v. 
Whitney,  7  Johns.  Rep.  321;  Jackson  v.  Alexander,  3  Id.  484.    Consequently,  such  a 

note  is  good  evidence  under  the  money  counts.  Jackson  v.  Alexander,  lb.  But  in 
Massachusetts,  the  statute  of  Anne  was  never  enacted;  but  in  practice  the  pro- 
yisions  of  the  first  section  were  early  adopted,  and  the  form  of  declaring  on  negotiable 
notes  resulting  from  that  statute,  was  extended  to  notes  not  nego^ble.  So  that  by  the 
law  ef  that  state,  all  cash  notes  are  negotiable,  and  notes  for  merchandise  may  be  sued 
by  the  payee  against  the  maker,  and  when  indorsed,  by  the  indorsee  against  his  indorser, 
who  may  declare  on  the  note  as  if  it  were  negotiable.  Whether  this  doctrine  applies  also 
to  notes  and  bills  payable  out  of  a  particular  fund,  has  not  been  decided.  But  even 
admitting  that  such  a  bill  could  not  be  declared  on  within  the  statute,  yet  if  the  drawee 
accept  to  pay  it,  when  the  ftinds  come  into  his  hands,  this  binds  him  to  the  payment 
when  he  receives  the  funds,  and  the  payee  may  recover  the  amount  in  an  action  for 
money  had  and  received.  Chitty  on  Bills,  Am.  ed.  of  1817, 61,  note  t,  p.  141, 12th  Am.  ed. 
In  Virginia,  the  statute  of  Anne  has  not  been  re-enacted,  and  an  action  on  an  indorsed 
note  can  be  maintained  by  the  indorsee  only  against  the  maker,  or  against  the  immediate 
indorser  to  the  indorsee.  Harris  v.  Johnston,  3  Granch,  311;  MandeviUe  v.  Riddle, 
1  Id.  290.  And  the  maker  must  be  sued,  if  solvent,  before  resort  can  be  had  to 
the  indorser.  Yeaton  v.  Bank  of  Alexandria,  5  Id.  49;  Violett  v.  Patton,  lb.  142  j 
Dulany  v.  Hogkind,  3  Id.  333.  But  the  indorser  may  recover  the  amount  against  a 
remote  indorser  by  a  suit  in  equity,  though  not  at  law.    Riddle  y.  MandeviUe,  6  Id.  325. 
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Where  an  instniinent  Is  made  in  terms  so  amligaous  as  to  make  it 
doubtful,  whether  it  be  a  bill  of  exchange  or  a  promissory  note,  the  law 
will  allow(^)  the  holder,  at  his  option,  as  against  the  maker  of  the  in- 
strument, to  treat  it  either  as  a  promissory  note  or  as  a  bill  of  exchange. 
But  where  there  is  an  absence  of  two  distinct  parties,  as  drawer  and 
drawee,  which  circumstances  are  essential  to  the  constitution  of  a  bill  of 
exchange,  the  instrument  is  a  promissory  note,  and  is  properly  declared 
on  as  8uch.(9)  A  note  payable  to  A.  or  order,  on  demand,  cannot  be  re- 
issued(r)  after  payment  by  the  maker. 

Bankers'  cash  notes,  or  goldsmiths'  notes,(«)  as  they  were  formerly 
called,  goldsmiths  at  that  time  being  bankers,  are  promissory  notes 
given  by  bankers,  payable  to  order  or  bearer,  on  demand,  and  are  stated 
as  such  in  pleading.  They  are  considered  as  cash,  are  transferable 
by  delivery,  but  may  be  indorsed;  in  which  case  thej 
[  *407  ]  *may  be  declared  on  as  a  bill  of  exchange  against  indorser. 
At  present,  cash  notes  are  seldom  made,  except  by  country 
bankers ;  their  use  having  been  superseded  by  the  introduction  of  checks. 

JowJt  and  several  Note8.{l)—A  note  beginning,  **I  promise  to  pay," 

(p)  Edit  T.  Bury^  6  B.  ft  G.  433. 

rq)  Miller  y.  Thompton,  3  M.  &  Or.  676 ;  4  ScoU'b  N.  R.  204. 

[r)  Bartrum  y.  Caddy ^  9  A.  &  E.  2*76.     See  Beek  y.  Rohley^  anie,  p.  346. 

(t)  Ghitty,  p.  239,  2nd  ed. 

In  Pennsylyania,  the  statute  of  Anne  neyer  seems  to  haye  been  ezpreesly  adopted,  bit 
a  usage  has  gradually  grown  up  in  that  state,  of  considering  promissory  notes  as  ncfo- 
ttable,  and  of  allowing  an  action  to  be  brought  by  the  holder  against  the  maker  ttd 
indorser  by  analogy  to  the  law  merchant  respecting  bills  of  exchange.  Bat  before  this 
usage  was  firmly  established,  it  seems  to  haye  been  held  that  the  indorsee  of  a  nole 
took  it  subject  to  all  equitable  considerations  to  which  the  same  was  subject  in  the  hands 
of  the  original  payee.  M^Coll<mgh  y.  ffouslon^  1  Dall.  Rep.  441.  But  this  seems  aov 
to  be  oyerruled.  8.  C.  note,  lb.  444.  And  it  is  held,  that  a  bill  or  note  must  coDtua 
the  words  "  or  order,"  or  other  words  of  negotiability,  to  support  an  action  by  the  uh 
dorser  against  the  acceptor,  maker,  or  indorsers.  Gerrard  y.  La  CosUf  1  Dall.  Rep.  194 ; 
Barriere  y.  Nanac,  2  Id.  250  ;  Camp  y.  Wallaee^  6  Watts,  482  ;  BuUoek  y.  TFi^eox,  7  Id. 
328 ;  Louden  y.  Tiffenayy  5  W.  ft  S.  367.  In  Vermont,  the  state  law  permits  the  drawer 
of  a  note  to  set  off  any  demand  which  he  may  haye  had  against  the  payee  before  noCiee 
of  the  indorsement,  and  to  plead  or  giye  in  eyidence  any  matter  which  would  equitably 
discharge  him  in  an  action  by  the  payee.  3  Griffith's  Xaw  Reg.  24.  In  Kentucky,  the 
English  rule  founded  upon  the  statute  of  Anne  is  modified  in  many  material  respects.  4  Id. 
1140.  In  New  Jersey,  to  preyent  a  set-off  against  the  holder  of  claims,  existing  agaiast 
the  payee,  it  is  necessary  that  the  note  should  contain  the  words  "  without  defaJcatioa 
or  discount."  Nixon's  Digest,  667,  ed.  1856.  In  Pennsylyania,  in  a  yety  early  eass^ 
(M^CoUough  y.  Uoueton^  1  Dall.  441,  and  note  to  3d  ed.,)  it  was  held,  that  the,  indorser 
of  a  note  took  it  subject  to  all  equitable  consideratious  existing  between  the  maker  and 
payee  ;  but  this  case  has  long  since  been  yirtoally  oyerruled.  By  an  act  of  the  legisla- 
ture, passed  in  1797,  promissory  notes  bearing  date  in  the  city  or  county  of  Philadelphia, 
in  which  the  words,  <'  without  defalcation,"  or,  ^'  without  set-off,"  are  inserted,  are  held 
by  the  indorsers  discharged  from  any  set-off  by  the  drawer  or  indorser.  It  has  been 
held,  that  a  note  drawn  out  of  the  city  or  county  of  Philadelphia,  in  which  the  words 
**  without  defalcation,"  are  inserted,  stands  upon  the  same  footing.  Leacu  y.  Seeder^  9 
S.  k  R.  193.  It  was  said  by  G.  J.  TUghman^  in  that  case,  (p.  196,)  that  *'the  anti-com- 
mercial principle  set  up  in  the  case  of  JPCoUough  y.  Houatony  has  in  most  instances  been 
rendered  harmless  by  legislative  proyision."  See  Act  of  May  13,  1850;  Purd.  Dig.  92  ; 
P.  L.  746. 

In  the  other  states  of  the  Union  the  rule  upon  this  subject  is  substantially  the  same  as 
in  England.    See  Griffith's  Law  liegister. 

(1)  On  a  suit  against  the  surviyor  of  two  joint  makers  of  a  note,  a  joint  liability  must 
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and  signed  by  two  or  more  persons,  is  several  as  well  as  joint.  (Q     I 
a  promissory  note  appears  on  the  face  of  it  to  be  the  separate  note  of 
A.  only,  it  cannot  be  declared  on  as  the  joint  note  of  A.  and  B., 
although  given  to  secure  a  debt  for  which  A.  and  B.  were  jointly 
liable.^) 

In  an  action  by  A.  against  B.,  upon  a  promissory  note,(rz;)  it  was 
stated  in  the  declaration,  that  B.  and  another,  jointly  or  severally,  pro- 
mised to  pay  it.  It  was  holden,  that  the  declaratien  was  good ;  for  or 
was  synonymous  to  an(2.  They  both  promised  that  they  or  one  of  them 
should  pay;  consequently  both  and  each  were  liable  in  solidum.  If  an 
action  is  brought  on  a  joint  note,(y)  and  some  of  the  persons  making 
the  note  are  not  made  defendants,  advantage  can  be  taken  of  the  omis- 
sion by  plea  in  abatement  only.  An  action  was  brought  against  defend- 
ant only,  on  a  joint  and  several  note  made  by  defendant  and  one  Stod- 
dart.(2)  Plea,  non  assumpsit.  Defendant  gave  in  evidence  an  agreement 
in  writing,  entered  into  by  plaintiff  with  the  assignees  of  Stoddart,  then 
a  bankrupt,  to  receive  from  them  600Z.  in  lieu  of  8837.  actually  due 
from  the  bankrupt  on  this  note  (which  was  for  1001,)  and  on  other 
transactions ;  and  that  defendant  was  only  surety  for  Stoddart.  De- 
fendant obtainM  a  verdict.  On  motion  to  set  it  aside,  it  was  resisted 
on  the  part  of  the  defendant,  on  the  ground  that  the  agreement  put  an 
end  to  the  plaintiff's  recovery  on  the  note ;  that  the  principal  could  not 
be  discharged  without  discharging  the  surety  also.  On  the  part  of  the 
plaintiff  it  was  urged,  that  it  was  not  the  meaning  of  the  agreement 
that  defendant  should  be  discharged.  But  per  Lord  Manafieldy  C.  J., 
**the  plaintiff  was  party  to  the  agreement,  and  we  cannot  receive  parol 
evidence  to  explain  it.    Whatever  might  be  the  intention  of  the  parties, 

't)  March  v.  Ward,  Peake's  N.  P.  C.  130. 

''u)  Siffkin  y.  Walker  and  another^  2  Campb.  308 ;  JEmly  y.  Lye,  15  Eafet,  7. 
\xS  Reet  V.  Abbott,  Cowp.  832. 
fy)  Per  BuUer,  J.,  in  Reea  v.  Abbott,  Cowp.  832. 

[z)  Oarrett  y.  JuU,  B.  R.  M.  22  Geo.  III.  MS.,  cited  by  Parke,  J.,  in  Price  v.  Edmunds, 
10  B.  &  C.  682. 

be  proyed.  And  payment  by  the  deceased  debtor  defeats  the  action  against  the  snryiyor, 
filthongh  he  representedi  before  the  transfer  to  plaintiff,  that  it  was  still  due.  Mott  y. 
J^etrie,  15  Wend.  317.  If  one  of  two  joint  payees  and  indorsers  of  a  note  for  the  accom- 
modation of  maker,  die  before  it  fklls  due,  his  representatiyes  are  discharged.  Kennedy 
T.  Carpenter,  2  Whart.  344.  Judgment  and  satisfaction  by  one  of  two  makers,  is  pay- 
ment for  both.  Farwell  y.  EiUiard,  3  N.  H.  R.  318.  One  of  two  promissors  on  a  joint 
and  seyeral  note,  is  not  discharged  (U  law,  by  proying  he  was  a  surety,  and  had  been 
injured  by  plaintiff's  failure  to  sue  the  other.  Kerr  v.  Baker,  Walker,  140.  Where  A. 
signed  a  note  on  demand  with  the  maker,  and  at  the  end  of  his  name  wrote  "  surety  for 
ninety  days  from  date,"  held,  a  guarantee  from  that  time  only.  Ulmer  y.  Reed,  2  Fairf. 
293.  Payment  of  interest  on  a  note  by  one  of  two  joint  and  seyeral  makers,  takes  it 
out  of  the  statute  of  limitations  as  against  a  surety.  Sigoumey  y.  Drury^  14  Pick.  387. 
"Where  one  of  three  joint  and  seyeral  makers  is  sued  to  judgment,  the  other  two  cannot 
be  sued  jointly,  although  the  preyious  recoyery  is  set  forth.  Bangor  Bank  y.  Treat,  6 
Greenl.  207.  One  of  two  indorsers  of  a  note,  who  has  paid  half  the  amount,  is  entitled 
to  an  assignment  on  a  judgment  against  the  maker,  and  his  surety  on  a  recognizance 
for  stay  of  execution.  Bums  y.  Huntingdon  Bank,  1  Penn.  R.  395 ;  Gostpiler'e  case, 
3  Id.  200.  A  note  payable  to  three,  may  be  indorsed  by  two  to  the  third  and  a  stranger. 
Goddard  y.  Lyman^  14  Pick.  268.  A  joint  and  seyeral  note  by  two,  payable  at  their 
dweUing-houses,  was  presented  to  both  at  the  barn-yard  of  one,  and  no  objection  made. 
Held,  good  demand.    Baldwin  y.  Famsworth,  1  Fairf.  414. 
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the  principal  cannot  be  released  without  its  operating  for  the  benefit  of 
the  surety."     Rule  discharged. 

Cofmderation.{l) — ^It  wiU  be  presumed,  that  the  note  has  been  given 
for  a  good  and  valuable  consideration  until  the  contrary  appear.  As 
between  the  immediate  parties,  want  or  illegality  of  consideration  may 
be  insisted  on  as  a  defence.(2)  In  an  action  by  the  payee  against  the 
maker  of  a  promissory  note  for  102.9(a)  which  had  been  giyen  by  the 
defendant  as  an  apprentice  fee  with  his  son  to  the  plaintiiff,  to  whom  the 
son  was  bound;  it  appeared,  at  the  trial,  that  in  the  indentures  of 

apprenticeship  no  mention  had  been  made  *of  this  premium 
[  '*'408  ]  haying  been  given  with  the  apprentice,  nor  was  there  any 

stamp  thereon  in  proportion  to  the  value,  as  required  by  stai 
8  Ann.  c.  9,  in  default  of  which,  by  the  89th  section  of  the  stat.  the 
indentures  are  declared  to  be  void.  The  apprentice  remained  some  part 
of  his  time  with  his  master,  and  then  absconded.  It  was  objected,  on 
the  part  of  the  defendant,  that  the  indentures  being  void,  the  conside- 
ration of  the  note  had  failed.  To  this  it  was  answered,  that  the  avoid- 
ing of  the  indentures  could  not  collaterally  affect  this  note ;  but  that  at 
all  events  it  was  sufficient,  if  there  were  any  consideration  to  sustain  it; 
and  here  the  master  had  provided  board  and  lodging  for  some  time  for 
the  apprentice.  But  Lawrence^  J.,  was  of  opinion,  that  the  considera- 
tion was  entire,  and  that  it  had  wholly  failed.  The  Court  of  King's 
Bench  concurred  in  opinion  with  the  learned  j^dge.  But  it  is  other- 
wise, if  the  consideration  has  not(i)  wholly  failed.  In  an  action  by 
payee  of  a  note  expressed  to  be  ^'  in  consideration  of  the  payee's  care 
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[a)  Jackton  t.  Warwick,  t  T.  R.  Itl. 

[b)  Mann  ▼.  Lent,  10  B.  k  O.  877.    See  also  Obbard  v.  Bethamj  M.  k  Malk.  483,  and 
ante,  p.  174,  n. 


(1)  A  note,  though  expressed  to  be  "forvalae  received,"  if  without  considermtion,  will 
not  support  an  action  by  payee.  Raymond  t.  Selliek,  10  Conn.  480.  An  expectation  oa 
the  part  of  payee  that  maker  would  marry  her,  is  not  a  sufiScient  consideration.  lb.  A 
note  for  a  patent  right  which  is  void,  is  without  consideration.  JHckuuon  v.  Hallt  14 
Pick.  217.  But  not  to  a  bona  fide  holder.  Ooddard  t.  Lyman,  14  Id.  268.  When  there 
are  two  considerations  for  note,  one  good  and  the  other  bad,  the  note  may  be  apportioned. 
Pariah  v.  Stone,  lb.  198.  Total  failure  of  title  to  land  where  there  are  covenants  of 
eeitin  and  warranty,  is  a  good  defence  to  a  note  between  the  original  parties,  or  one  who 
takes  it  after  due.  Rice  ▼.  Ooddard,  lb.  293.  Breach  of  warranty  is  a  good  defence  on 
a  note  given  for  goods  warranted.  Shepherd  v.  Temple,  3  N.  Hamp.  R.  455.  Bat  when 
the  note  was  given  in  consideration  of  a  deed  conveying  all  the  payee's  right  to  )and,h  is 
no  defence  that  he  had  no  interest,  unless  there  be  firaud.  Perkine  t.  Bunford,  lb.  522. 
A  note  given  for  purchase  of  real  estate  held  adversely,  is  not  void  in  hands  of  honA  fide 
holder.  Valhtt  v.  Parker,  6  Wend.  616.  An  outstanding  liability  as  surety  is  good 
consideration  for  a  note  from  principal  on  demand,  and  suit  lies  immediately.  L^tU  r. 
Little,  13  Pick.  426.  The  words  "without  defalcation,"  in  a  sealed  note, 'do  not  bar 
defendant  from  showing  want  of  consideration  in  a  suit  by  assignee.  Hovk  v.  Foley,  2 
Penn.  R.  245.  The  purchase  of  a  ticket  supposed  to  have  drawn  a  prise,  but  which,  in 
truth,  had  drawn  a  blank,  is  a  good  consideration  for  a  note.  Bamum  r.  Bomum^  S 
Conn.  469.  A  note  void  for  want  of  consideration,  cannot  be  enforced  by  an  assignee 
with  notice  of  it.  Rumsey  v.  Leek,  6  Wend.  20.  A  note  by  a  vestryman  for  a  debt  due 
from  the  corporation  without  consideration  to  himself,  is  nudum  pactum,  Rogersx,  Waitn^ 
2  Gill,  k  J.  64.  An  indorsement  by  a  third  person  on  a  note  "1  guarantee  its  ultimate 
payment,'-  is  nudum  pactum.  Aldridge  v.  Turner,  1  Id.  427.  Where  defendant  relies  on 
failure  of  consideration  or  fraud,  onus  probandi  lies  on  him.  Totcsey  t.  Shook,  3  Blackf« 
267 ;  Alloway  v.  Sebert,  lb.  401. 

(2)  Schoonmaker  v.  Room,  17  Johns.  Rep.  601 ;  aeeDunninyY,  Saywetrd,  1  Greenl.  366. 
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and  medical  attendance  bestowed  on  the  maker ;"  it  was  holden,((?)  that 
evidence  was  admissible  to  show  the  consideration  to  have  been  medi 
cines  furnished  and  services  performed  as  an  apothecary ;  and  if  that 
was  proved,  that  the  plaintiff  could  not  recover,  without  showing  that 
he  had  obtained  his  certificate  under  55  Geo.  III.  c.  194,  s.  21.(1) 
Where  a  note  has  been  given  under  such  circumstances  that  the  payee 
cannot  recover  on  it,  the  indorsee  must  prove  that  he  became  so  for  a 
valuable  consideration  ;{d)  although  no  notice  be  given  to  him  to  pro- 
duce such  evidence.  It^is  not  necessary  that  the  indorsement  should 
be  written  with  ink :  it  may  be  with  a  pencil,  (e)(2)  In  an  action  by 
the  indorsee  against  the  maker  of  a  promissory  note,  the  defence  in- 
sisted on  was,  that  the  note  had  been  given  for  hits  against  defendant 
in  a  lottery  insurance ;  Kenyon,  C.  J.,  was  of  opinion,  that  the  plaintiff 
was  entitled  to  recover,  observing,  that  the  innocent  indorsee  of  a 
gamine  note,  or  note  given  on  an  usurious  contract,  could  not  reco- 
ver,(/)  but  in  no  other  case  could  the  innocent  indorsee  be  deprived  of 
his  remedy  on  the  note;  and  that  a  contrary  determination  would  shake 
paper  credit  to  the  foundation.(^)  A  person  who,  at  the  request  of  the 
holder  of  a  note,  has  put  his  name  upon  it,  and  in  consequence  thereof 
has  been  obliged  to  pay  the  contents  to  a  bond  fide  holder, 
*may  recover  the  money  paid  from  any  person  whose  name  is  [  *409  ] 
on  the  note,  although  he  knew  that  the  note  was  originally 
given  for  an  illegal  consideration,  viz*  for  premiums  for  the  insurance 
of  tickets  in  the  lottery.(A)(3) 

Stamp. — ^Every  promissory  note  must  be  duly  stamped,  that  is,  with 
a  stamp  of  the  proper  value  and  proper  denomination.  A  promissory 
note,(t)  given  at  the  time  when  the  81  (ireo.  III.  c.  25,  was  the  only 
statute  regulating  the  stamp  duty  on  promissory  notes,  was  holden  not 
available  in  law,  because  it  was  stamped  with  a  receipt  stamp,  although 


l: 


fc)  Blogg  v.  Pinkera,  1  Ry.  &  Moo.  125. 

d)  Per  three  judges,  Eeaih  y.  Santom^  2  B.  &  Ad.  297,  cited  by  Tindal^  G.  J.,  Baseett 
T.  Dodgin^  10  Bingh.  43.  But  Parke^  J.,  confines  the  rule  to  cases  where  the  note  has 
been  obtained  by  fraud  or  felony,  or  duress,  which  throws  suspicion  on  holder's  title. 
"  I  am  by  no  means  satisfied  that  the  same  rule  can  be  applied  to  all  cases  where  the 
note  has  been  given  without  consideration.  The  mere  fact  of  want  of  consideration 
between  maker  and  payee,  affords  no  inference  that  the  holder,  received  the  note  mcU^ 
fide^  or  without  consideration  f  and  see  Bingham  v.  Stanley^  2  Q.  B.  117. 

(e)  Oeary  v.  Phytic,  6  B.  &  G.  234. 

(/)  But  see  stat.  6  &  6  Will.  IV.  c.  41,  ante,  p.  342. 

(g)  Winstanley  v.  Bowden,  Middlesex  Sittings,  after  M.  T.  41  Geo.  III. ;  B.  R.  MSS. 

(A)  Seddona  y.  Stratford,  London  Sittings  after  T.  T.  34  Geo.  III. ;  Kenyan,  G.  J., 
Peake's  N.  P.  G.  215. 

(t)  Chamberlain  y.  Porter,  1  Bos.  k  Pul.  N.  R.  30. 


(1)  Wbere  the  action  is  brought,  not  as  between  immediate  parties,  and  the  plaintiff 
is  a  bond,  fide  holder  for  a  valuable  consideration,  without  notice,  such  illegal  considera- 
tion only  as  makes  the  note  void  ab  initio,  viz.,  gaming  and  usury,  can  be  alleged  in  bar 
to  the  action.    See  Natchez  y.  Tremble,  Walker,  376  ;  WCauUy  v.  Mandie,  lb.  307. 

(2)  The  initials  of  the  name  of  the  holder  of  a  bank  check,  indorsed  on  the  check,  are 
fiumcient  to  charge  him  as  indorser.    Merchants  Bank  v.  Spicer,  6  Wend.  443. 

(3)  A  promissory  note  given  on  the  sale  of  the  chattel  fraudulently  represented  by  the 
vendor  to  be  of  great  value,  when  in  ffict  it  was  of  no  value,  is  without  consideration 
and  void ;  and  in  an  action  on  the  note  thus  given  for  the  price,  the  defendant  may  show 
deceit  in  the  sale,  under  the  general  issue.    Sell  v.  Rood,  15  Johns.  Rep.  230. 
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it  was  of  equal  value  with  that  required  for  a  promissory  note.  For 
the  amount  of  the  stamp  duties  on  promissory  notes,  see  stat.  55  Geo. 
III.  c.  184.  For  the  statute6(A;)  regulating  notes  given  for  a  less 
sum  than  five  pounds,  see  Ohitty  on  Buls,  Appendix,  sect.  8,  2nd  edit. 
A  bill  was,  in  fact,  drawn  on  the  2l8t  day  of  December,  for  212.,  pay- 
able two  months  after  date,  but  on  the  face  of  it  purported  to  bear  date 
on  the  81st ;  it  was  holden(7)  to  require  only  a  stamp  of  2s»  which  is 
imposed  by  55  Geo.  III.  c.  184,  on  bills  for  that  sum,  not  exceeding 
two  months  after  date.  The  word  ^^date,"  as  there  used,  means  the 
period  of  payment  expressed  on  the  face  of  the  bill.  A  promissorj 
notehn)  of  402.,  payable  to  bearer  generally,  and  therefore,  in  law, 
payable  on  demand,  is  within  the  first  class  of  promissory  notes  in 
schedule,  part  1,  to  the  55  Geo.  III.  c.  184,  and  requires  a  5«.  stamp. 
A  promissory  note,(n)  payable  to  A.  B.  generally,  is  not  one  payable 
to  bearer  on  demand,  and  re-issuable  within  this  first  class ;  but  a  note 
payable  otherwise  than  to  bearer  on  demand,  (not  re-issuable,)  within 
class  2.  So  a  promissory  note  made  for  payment  of  20^.  to  B.  on 
demand.  (e>) 
Of  the  pleadings  under  the  new  rules,  see  ante^  p.  391. 


X.    Of  the  Time  when  a  note  ought  to  be  presented  far  payment. 

Payment  must  be  demanded  within  a  reasonable  time  after  the  note 
becomes  due.(l)  Whether  a  note  has  been  presented  for  payment 
within  a  reasonable  time  is  a  question  of  law,  but  dependent  on  facts, 
m.,  the  situation  of  the  parties,  their  places  of  abode,  and  the  facility 
of  communication  between  them.(|>)(2)    On  promissory  notes  payable 

at  a  certain  time  after  date,  or  after  sight,  three  days'  grace  are 
[  "^410  ]    allowed :  consequently,  payment  of  such  notes  ought  *not  to 

be  demanded  until  the  last  of  the  three  days,  unless  it  happen 
to  be  a  Sunday,  or  a  great  holiday,  in  which  case  payment  ought  to  be 

(k)  15  Geo.  in.  c.  51 ;  17  Geo.  III.  c.  30;  37  Geo.  III.  c.  32. 
(/)   Upitone  y.  Marchant,  2  B.  ft  C.  10. 
(m)   WelU  T.  Oirling,  8  Taunt.  737. 
\n)  Cheetkam  v.  Butler^  5  B.  &  Ad.  837. 

(o)  Dixon  V,  Chambers f  1  C.  M.  ft  R.  845 ;  6  Tjr.  502;  1  Gale,  14;  OTerraling  KeaUtr. 
Whieldon,  8  B.  ft  C.  7. 
{p)  Darbiskire  v.  Parker,  6  East,  3. 

r  —  -  -  -  ^ 

(HA  note  payable  in  to  many  dayt  without  more,  is  payable  in  so  many  exclcsire  of 
the  aay  of  the  date.  Leavitt  y.  Simet,  3  N.  H.  R.  14.  Statute  of  limitations  runs  from 
dnte  of  note  payable  on  demand.  LittU  y.  Bluntf  9  Pick.  488.  See  Taylor  y.  Yotai^y  3 
Watts,  339. 

(2)  As  to  what  is  diligence,  see  Siee  y.  Cunningham^  1  Cow.  397 ;  Skepperd  r.  CTii- 
zn\8^  Inturanee  Company^  8  Mis.  272 ;  Planters'  Bank  y.  Bradford^  4  Hnmph.  39 ;  Bretter 
V.  Whitman,  7  Watts,  ft  Serg.  264;  Rhett  y.  Roe,  2  How.  U.  S.  167  ;  Camdl  v.  r>to»,  2 
Sandf.  Sup.  Ct.  Rep.  171 ;  Rawdm  y.  Rec^eld,  lb.  178 ;  Lambert  y.  Ghiselin,  9  How.  V.  S. 
552 ;  Johnson  y.  Lewis,  1  Dana,  182  ;  Davis  y.  Horriek,  6  Ham.  55 ;  Bank  of  Columhim  r. 
Lawrence,  1  Peters,  678  ;  Van  Hoesen  y.  Van  Alysten,  3  Wend.  76  ;  JVcuA  y.  Harrington,  1 
Aiken,  39;  Bronaugh  y.  Scott,  6  Call,  78;  Harris  y.  Robinson,  4  Hojr.  U.  S.  Rep.  336; 
Goodlow  y.  Godloe,  6  Sm.  ft  Mar.  265 ;  Chitty  on  Bills,  221,  note,  12  Am.  ed. 
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demanded  on  the  next  preceding  day.  The  three  days  of  grace  are 
computed  exclusiyely  of  the  day  on  which  the  payment  is  by  the  terms 
of  the  note  to  be  made.  It  has  not  been  determined  solemnly,  whether 
days  of  grace  are  to  be  allowed  on  notes  payable  at  sight,  (j^)  They  are 
not  allowed  on  notes  payable  on  demand.(l)  A  maker  of  a»  promissory 
note  payable  by  instalments,  is  entitled  to  the  days  of  grace  upon  the 
falling  due  of  each  instalment.(r)  Where  a  note  is  made  payable  at  a 
month  or  months  after  date,  the  computation  must  be  (contrary  to  the 
general  rule  of  law)  by  calendar  and  not  by  lunar  months.  Where  a 
note  is  in  the  hands  of  an  indorser,  and  he  demands  payment  thereof 
from  the  maker,  who  refuses  or  omits  to  pay  the  same,  notice  of  such 
refusal  or  default  ought  to  be  giyen  by  tne  indorsee  Mmself  («)  to  the 
prior  indorser  or  indorsers  (if  more  than  one)  within  a  reasonable  time; 
otherwise  the  indorsers  will  be  discharged.  Action  against  defendant, 
as  indorser  of  this  note,(<^  ^^  One  month  after  date,  I  promise  to  pay 
Wm.  George,  or  order,  tne  sum  of  16t,  for  yalue  received.  John 
Hopley."  Indorsed,  Wm.  George.  This  note  George  had  given  in 
payment  to  the  plaintiff;  it  became  due  2nd  May,  and  on  the  5th  May 
the  plaintiff's  banker  (after  three  days'  grace)  demanded  it  of  Hopley. 
Hopley  desired  two  or  three  days'  time  to  pay  it  in,  and  so  from  time 
to  time,  which  were  given  him,  till  18th  May,  when  he  told  the  banker 
he  could  not  pay  it.  On  the  14th,  Hopley  failed,  and  became  a  bank- 
rupt. On  plaintiff's  applying  to  George  for  payment,  George  told  him 
he  should  have  appliea  before,  on  Hopley's  first  refusal,  and  that  he 
now  did  not  think  himself  liable  to  pay  it ;  whereupon  this  action  was 
brought.  Lord  Mansfieldy  C.  J.  "  The  question  is,  who  is  to  bear  the 
loss,  as  Hopley,  the  drawer,  has  failed  7  Now  it  is  so  necessary  for 
trade,  where  a  bill  of  exchange  is  drawn  on  one  man,  and  made  pay- 
able to  another,  that  if  the  person  to  whom  it  is  payable,  either  wilfully 
or  through  neglect,  omits  to  call  at  the  time  it  becomes  due,  it  is  the 
constant  course  of  mercantile  custom  in  the  city  of  London,  that  he 
shall  bear  the  loss  and  not  the  other.  This  likewise  is  the  rule  on  in- 
dorsed notes,  which  are  in  nature  of  inland  bills  of  exchange ;  nothing 
is  so  certain  as  this  rule,  and  great  inconvenience  would  follow  from  a 
different  mode  of  proceeding.  It  has  been  truly  said  that  the  law  has 
not  fixed  any  precise  time  when  the  neglect  of  the  indorser  shall  be 
said  to  make  him  liable ;  but  I  remember  a  case  determined,  where  a 
bill  became  due  at  two  o'clock  on  Saturday  afternoon,  the  person  who 
gave  the  note  became  a  bankrupt  at  five  o'clock  on  Monday 
afternoon;  the  question  was,  whether  the  indorsee  *had  not  [*411] 
neglected  to  call  for  his  money ;  and  it  was  holden,  that  he 
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See  this  qaestion  discuBsed  in  Chitty's  Treatise  on  Bills,  p.  195,  2nd  ed. 

Oridge  T.  Sherborne^  11  M.  &  W.  374. 
(<)  Bat  see  ante^  p.  364. 
(i)  Anderson  y.  Oeorge^  London  Sittings,  after  Trin.  T.  1757,  coram  Lord  Mansfield, 
C  J.,  MSS. 


(1)  Where  a  note  is  payable  on  demand,  demand  and  notice  mast  take  place  witbln  a 
reasonable  time.  Mve  months  is  an  unreasonable  delay,  where  all  the  parties  live  in  the 
same  city.    Sice  y.  Cunningham,  1  Cowen,  397. 
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had.  The  present  case  is  not  that  of  nedect :  the  note  is  dated  <m 
2nd  April,  consequently  becomes  due  on  2na  May,  but  by  the  custom 
of  the  city  there  are  three  days  of  srace ;  the  banker  who  has  the  note 
in  his  hands,  and  who  in  this  case,  being  the  plaintiff's  agent,  is  to  be 
considered  as  one  and  the  same  person  with  the  plaintiff,  comes  on  &th 
and  demands  payment;  the  indorser  and  all  the  parties  live  in  town; 
the  banker  gives  Hopley  indulgence  to  pay  it  from  the  5th  to  13th, 
without  giving  any  notice  to  uie  indorser,  which  if  he  had  done,  it 
would  have  urged  the  indorser  to  get  his  money.  Now  here  is  no 
neglect  of  application.  The  case  is  still  stronger :  here  is  an  actnil 
credit  given  for  eight  days ;  and  the  question  is,  who  gave  the  credit! 
We  cannot  go  into  any  consideration  of  Hopley's  circumstances  at  the 
time ;  they  might  be  very  bad ;  and  yet  if  he  had  been  arrested  on  5th 
May,  we  cannot  say  he  would  have  paid  the  money.  I  am  therefore  of 
opinion,  that  the  loss,  (though  this  is  a  hard  case),  ought  to  be  borne 
by  the  person  who  gave  the  credit."     Verdict  for  the  defendant. 

Action  aeainst  the  defendant  as  indorser  of  a  promissory  note,(«) 
due  May  4th,  1805.  The  plaintiff  proved  the  defendant's  indorsement; 
and,  also,  that  in  the  year  1807,  the  defendant  being  requested  to  pay 
the  note,  he  promised  that  he  would,  but  prayed  for  further  time. 
There  was  no  evidence  of  the  presentment  of  the  note  to  the  maker,  or 
of  any  notice  of  its  non-payment  being  given  to  the  defendant,  nor  did 
it  appear  that  when  the  defendant  so  promised  to  pay,  he  knew  of  any 
application  for  payment  having  been  made  to  the  maker.  For  the 
defendant  it  was  contended,  that  the  subsequent  promise  did  not  dis- 
pense with  proof  of  the  presentment  and  notice,  unless  made  with  full 
Knowledge  of  the  laches  of  the  holder.  In  the  cases  hitherto  decided 
upon  this  subject,  something  appeared  which  might  be  considered  as  a 
waiver  of  any  irregularity,  with  regard  to  the  bill  or  note,  which  could 
not  be  inferred  from  a  mere  promise  to  pay,  at  a  time  when  the  party, 
without  being  aware  of  it,  was  discharged  from  his  liability.  But 
Bay  ley  J  J.,  held,  that  where  a  party  to  a  bill  or  note,  knowing  it  to 
be  due,  and  knowing  that  he  was  entitled  to  have  it  presented  whai 
due,  to  the  acceptor  or  maker,  and  to  receive  notice  of  its  dishonour, 
promises  to  pay  it ;  this  is  presumptive  evidence  of  the  presentment 
and  notice,  and  he  is  bound  by  the  promise  so  made.  Yeidict  for  the 
plaintiff.  But  if  the  drawer  or  indorser,  after  being  arrested,  without 
acknowledging  his  liability,  merely  offers  to  give  a  bill  by  way  of  com- 
promise for  the  sum  demanded,  which  offer  is  rejected,  this  does  not 
supersede  the  necessity  of  notice.(2;) 


[  *412  ]    *XI.     Of  the  Declaration,    p.  412.     Pleadings,    p.  412, 

Evidence,   p.  412.     Conclusion,   p.  414. 

The  usual  remedy  on  a  promissory  note  is  an  action  of  assumpsit.(l) 

(u)  Taylor  v.  Jonet^  2  Campb.  105,  and  see  JBrovmeU  v.  Bonney,  1  Q.  B.  39,  4  P.  J»  0. 
623.  (z)  Cumming  y.  French^  2  Campb.  106,  d. 

(1)  An  action  of  debt  lies  by  the  payee  of  a  note  against  the  maker,  whei«  the  note  is 
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Under  the  new  rules,  concise  forms  are  given,  adapted  to  the  different 
parties,  to  which  the  reader  is  referred.(l) 

expressed  to  be  for  value  received.    Rahorg  y.  Peyton^  2  Wheat.  Rep.  385.    So  also  by 
indorsee.     Willmarth  v.  Crawford^  10  Wend.  341. 

(1)  The  following  note  is  to  be  found  in  the  former  editions,  and  now  retained,  as 
being  useful  in  this  country,  where  the  new  rules  referred  to  in  the  text  do  not  prevail. 

In  the  first  count  of  the  declaration,  the  note  ought  to  be  set  forth  accurately,  that 
is,  either  in  the  terms  in  which  it  was  made,  or  according  to  the  legal  effect  and  open^ 
tion  of  those  terms;  for  a  variance  in  any  material  point,  between  the  statement  in  the 
declaration  and  the  note  produced  in  evidence,  will  be  fatal. 

As  where  in^an  action  on  a  promissory  note,  {Gordon  v.  Atutirij  4  T.  R.  611,)  made  by 
the  firm  of  Austin,  Strobell  k  Shirtliff,  who  were  declared  against  by  the  name  of 
William  A.,  Robert  S.,  and  William  S.,  and  it  was  proved  that  the  firm  consisted  of 
William  A.,  Daniel  S.,  and  William  S.,  it  was  holden  that  the  variance  was  fatal. 

Formerly  it  was  holden,  that  where  the  maker  of  a  promissory  note  made  a  memo- 
randum, (Price  V.  Mitchell^  4  Gampb.  200 ;  see  also  Head  v.  Sewell^  Holt,  N.  P.  0.  363,  in 
the  margin,  or  at  the  foot  of  it,  Sanderson  v.  Judge,  2  H.  Bl.  609,)  that  he  would  pay  it 
at  the  house  of  A.,  as  this  did  not  form  any  part  of  the  contract,  it  was  not  necessary  to 
state  it  in  the  declaration;  but  if  it  formed  a  part  of  the  body  of  the  note,  it  must  be 
stated,  and  it  must  be  averred,  that  the  note  was  presented  for  payment  at  that  place, 
even  in  an  action  against  the  maker.  Sanderson  v.  Bowes,  14  East,  500,  adjudged  on 
demurrer.    See  also  Roche  v.  Campbell,  3  Oampb.  N.  P.  G.  247. 

Since  the  case  of  Rowe  v.  Young,  2  Brod.  k  Bingh.  166.  it  has  been  holden,  {Sproule  v. 
Legg,  3  Stark.  N.  P.  G.  166,)  that  the  memorandum  at  the  foot,  making  the  note  payable 
at  a  particular  place,  does  form  part  of  the  contract,  and  that  it  is  not  any  variance  to 
allege  the  note  to  be  so  payable. 

In  cases  where  several  notes  have  been  made  by  the  defendant,  and  which  are  due 
and  payable,  a  count  on  each  note  ought  to  be  inserted  in  the  declaration. 

To  the  special  count  or  counts,  such  of  the  common  counts  ought  to  be  added  as  may 
be  adapted  to  the  circumstances  of  the  case.  The  giving  and  receiving  of  a  negotiable 
note  for  goods  sold  without  any  agreement,  is  not  extinguishment  of  original  cause  of 
action.  Bill  v.  Porter,  9  Gonn.  R.  23;  Silmore  v.  Bussy,  3  Fairf.  418;  Hart  v.  BoUer, 
15  S.  k  R.  162.  See  Watkins  v.  EUl,  8  Pick.  522.  If  the  note  is  unpaid  and  produced, 
or  proved  to  be  lost,  unless  such  is  the  express  agreement.  Olenn  v.  Smith,  2  Gill  k  J. 
493.  A  note  not  negotiable  is  no  bar  to  an  action  on  the  account  for  which  given. 
Trustees  v.  Kendrick,  3  Fairf.  381.  The  acceptance  of  a  note  for  a  precedent  debt,  sus- 
pends the  remedy  on  it  until  the  note  reaches  maturity.  Glenn  v.  Smith,  2  Gill  k  J.  493  ; 
Okie  V.  Spencer,  2  Whart.  253.  A  note  taken  by  express  agreement,  in  payment  of  a 
jndgpnent,  extinguishes  the  precedent  debt.  New  York  State  Bank  v.  Fletcher,  5  Wend. 
85.  When  a  creditor  takes  his  debtor's  draft  on  a  third  person,  and  receives  from  the 
latter  notes  payable  in  six  or  nine  months,  he  discharges  the  drawer.  Southmck  v.  Sax, 
9  Wend.  122.  The  holder  of  a  bill,  who  takes  it  for  a  precedent  debt,  stands  in  the  shoes 
of  drawer.  Ontario  Bank  v.  Worthington,  12  Wend.  593.  In  Maine,  the  legal  presump- 
tion is,  that  a  negotiable  instrument,  accepted  for  a  precedent  debt,  is  an  extinguishment : 
but  it  may  be  rebutted.  DeseaeUlas  v.  Harris,  8  Greenl.  298.  But  not  so  if  made  abroad, 
unless  made  so  by  the  laws  of  such  country.  lb. 

Although  on  a  count  for  money  lent,  or  for  money  had  and  received,  a  promissory  note 
may  be  given  in  evidence,  (Str.  725,)  as  affording  a  presumption  that  so  much  money  was 
lent,  or  had  and  received;  and  although  the  jury,  in  case  such  evidence  be  not  rebutted, 
will  conclude  against  the  defendant,  yet  it  is  advisable  to  declare  specially  on  the  note; 
for  otherwise,  in  the  case  of  a  judgment  by  default,  the  usual  reference  to  the  master  in 
B.  R.  or  prothonotary  in  G.  B.  cannot  be  made  to  compute  principal,  interest,  and  costs. 
OsborTU  V.  Hoad,  8  T.  R.  648. 

Where  a  note  is  payable  to  A.  or  order,  and  indorsed,  the  indorser  is  considered  as  a 
warranter  of  the  note  ;  and,  therefore,  it  is  necessary,  in  an  action  brought  against  the 
indorser,  to  allege  and  prove  the  demand  of  the  maker,  a^udged  in  G.  B.  E.  4  G.  2,  cited 
by  Lee,  G.  J.,  in  2  Str.  1087,  recognized  by  Lord  Mansfield,  G.  J.,  in  2  Burr.  676,  and 
notice  of  default  or  refusal  to  pay,  within  a  reasonable  time,  proceeding  from  the  holder 
himself.     Tindal  v.  Brown,  1  T.  R.  1 67. 

To  an  action  on  a  promissory  note,  any  plea  may  be  pleaded  which  the  law  permits  to 
be  pleaded  to  actions  founded  on  contract,  e.  g.,  accord  and  satisfaction,  coverture, 
infancy,  payment,  statute  of  limitations,  set-off,  tender,  as  to  which,  see  ante,  tit.  As- 
cumpsit,  8.  iv.  p.  121,  kc.    Where  a  promissory  note  is  revived  by  a  new  promise,  after 
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To  action  of  assumpsit  by  A.,  B.,  and  C,  a^inst  D.9(y)  as  one  of 
the  indorsers  of  a  promissory  note  drawn  by  E.,  in  fayour  of  C,  D., 
(and  himself)  E.,  then  in  partnership,  and  by  them  indorsed  to  A.,  B., 
and  G. :  defendant  pleaded  in  bar,  that  C,  one  of  the  plaintiffs,  was 
liable  as  an  indorser,  together  with  D.  On  special  demurrer,  the  plea 
was  holden  to  be  good ;  Lord  JEldorij  C.  J.,  observing,  that  the  subject 
of  this  plea  could  not  have  been  pleaded  in  abatement ;  because  a  plea 
in  abatement  ought  to  give  a  better  writ,  not  to  show  that  the  plaintiff 
could  hare  no  action  at  all.  The  effect,  however,  of  a  judgment  for 
the  defendant  would  be,  that  if  a  man  made  a  note  to  himself  and  othere 
carrying  on  business  under  a  particular  firm,  and  the  partnership  was 
dissolved,  the  promissory  note  could  neither  be  put  in  suit  as  such, 
nor  enforced  as  an  equitable  agreement,  because  on  a  promissory  note 
stamp.  Considering,  therefore,  the  quantity  of  circulating  paper  in 
this  country,  standing  under  the  same  circumstances  with  the  note  in 
question,  the  consequence  of  such  a  decision  might  be  highly  injurious. 
However,  the  case  of  Moffat  v.  Van  Millengen{z)  was  unanswerable. 

Evidence, — ^It  is  a  general  rule,  that  to  prove  the  contract  the 
original  note  must  be  produced  in  evidence.  This  rule  is  dispensed 
with  in  special  cases  only ;  as  where  it  can  be  proved,  that  the  note 
has  been  lost  or  destroyed  by  the  defendant,(a)  or  that  it  is  in  the 
hands  of  the  defendant,  and  that  he  has  had  notice  to  produce  it,{p)    In 

y)  Mainwaring  y.  Newman^  2  Bos.  k  Pal.  120. 

s)  27  Geo.  III.  B.  R.  2  Bos.  ft  Pol.  124,  n.  («),  cited  in  Rou  t.  PouUan^  2  B.  &  Ad.  826. 

fa)  Lord  Raym.  731. 

lb)  2  Bos.  k  Pul.  39. 


the  statute  of  limitations  attaches,  it  may  he  transferred,  and  indorsee  may  sue  in  his 
own  name.    Dean  v.  Ileuitty  5  Wend.  627 ;  Little  v.  Blunt^  9  Pick.  488.    Part  payment  of 
a  note  within  six  years,  takes  it  out  of  statute.    Howe  y.  Thompson,  2  Fairf.  152  ;  Clappr, 
IngeraoUy  lb.  83.    A  note  is  harred  by  statute  of  limitations,  although  an  indentare 
has  been  executed  by  maker,  and  seven  years'  stay  stipulated  for,  and  executed  by 
plaintiff  as  well  as  defendant,  the  maker.    Harvey  t.  Toby,  15  Pick.  99.-  As  to  presamp- 
tion  of  payment  of  bills  ft'om  lapse  "of  time,  see  Hopkirk  v.  Page^  2  Brockenb.  C.  G.  R.  20. 
Payment  after  suit,  on  a  note,  cannot  be  given  in  evidence  on  the  general  issue,  as  an 
answer  to  the  action :  but  it  may  perhaps  to  reduce  the  damages.    P.  Bank  r.  Braekett^ 
4  K.  H.  R.  557.    Where  A.,  shortly  before  the  failure  of  the  drawer,  and  in  antldpatioo 
of  it,  sold  the  note  to  a  debtor  of  the  drawer,  and  it  was  set  off  against  the  claim  of  the 
assignee  of  the  maker  by  the  purchaser,  A.  is  not  liable  to  the  assignee.    Hrjtpard  t. 
Bet/lardj  1  Whart.  223.    Where  a  negotiable  note  was  made  to  plaintiff,  and  it  was 
agreed  that  a  note  of  plaintiff's,  held  by  defendant,  should  be  set  off,  but  he  had  it  noc 
with  him  :  Held  to  be  an  executory  agreement,  that  did  not  extinguish  the  smaller  note. 
Carey  v.  Bankroft^  14  Pick.  315.     In  a  suit  by  indorsee  of  a  note,  on  a  plea  of  set-off 
against  payee  by  a  defendant,  and  an  averment  that  the  note  belonged  to  payee,  and  was 
transferred  to  plaintiff  to  bar  the  set-off,  a  replication  that  the  note  is  plaintiff's  pro- 
perty, and  not  the  payee's,  without  traversing  the  corrupt  transfer,  admits  that,  and  the 
set-off.     Savage  v.  Davit^  7  Wend.  223.     A  debt  due  fVom  payee  may  be  set  off  in  a  suit 
on  a  note  not  negotiable,  assigned  for  valuable  consideration.    Sanhom  t.  LittU,  3 
K.  H.  R.  539.     A  set-off  of  a  demand  against  payee,  may  be  made  in  a  suit  on  a  note 
transferred  over-due.    So  where  the  plaintiff  is  not  the  real  owner.    Driggs  v.  BodtveU, 
11  Wend.  504.    Unless  the  payee  at  the  time  of  the  transfer  has  demands  against  de- 
fendant, to  same  or  greater  amount  than  the  set-off.    CoUini  v.  AUen^  12  Wend.  356; 
Barney  v.  Norton,  2  Fairf.  350.     Defendant  may  show,  by  way  of  set-off  to  a  note,  that 
he  made  payments  on  a  contract  in  which  he  was  concerned  with  plaintiff.    M^Faddm  v. 
£rmn^  2  Whart.  37. 
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these  cases  a  copy  of  the  note,  or  parol  eyidence  of  its  contents^  may 
be  received. 

The  remaining  evidence  necessary  to  support  the  action  will  vary 
according  to  the  character  in  ^hich  the  parties  bring  the  action.  In 
an  action  by  payee  against  the  maker,  the  hand-writmg  of  the  maker 
must  be  proved  by  the  subscribing  witness,  if  any ;  if  not,  by  some  per- 
son who  is  competent  to  prove  such  hand-writing.  In  an  action  by 
first  indorsee  against  the  maker,  the  same  evidence  as  in  the  preceding 
case,  together  with  proof  of  the  indorsement  to  the  plaintiff,  will  be 
necessary.  In  an  action  against  an  indorser,  proof  of  the  hand-writing 
of  the  maker,  or  of  any  indorser  prior  to  the  defendant,  (except  the 
first,)  unless  specially  alleged  in  the  declaration,  is  not  necessary ;  but 
in  this  case  it  must  be  proved  that  payment  was  duly  de- 
manded p{  the  maker,  and  that  the  maker  '^'refused  to  pay,  [  '*'413  ] 
or  made  default  therein,  and  that  notice  of  such  refusal  or 
default  was  given  to  the  defendant  within  a  reasonable  time.  In  action 
against  the  maker  of  a  note,  although  the  promise  be  to  pay  the  money 
at  a  particular  place,  it  is  not  necessary  to  prove  a  presentment  at  that 
place  ;(c)  if  the  place  of  payment  be  mentioned  in  the  margin  or  at  the 
foot  of  the  note.((2)  If  a  bm  be  payable  or  indorsed  specially  to  a  firm, 
evidence  must  be  given  that  the  firm  consists  of  the  persons  who  sue  as 
plaintiff's ;  seciMj  if  the  indorsement  be  in  blank.  («^  A.  being  in  insol- 
vent circumstances,(/)  B.  undertook  to  be  a  security  for  a  debt  owing 
from  A.  to  C,  by  indorsing  a  promissory  note  made  by  A.  payable  to 
B.  at  the  house  of  D.  The  note  was  accordingly  so  maae  and  indorsed, 
with  the  knowledge  of  all  parties.  Just  before  it  became  due,  B. 
having  been  informed  that  D.  had  no  efiects  of  A.  in  his  hands,  desired 
D.  to  send  the  note  to  him,  B.,  and  said  he  would  pay  it,  B.  bavins 
then  a  fund  in  his  hands  for  that  purpose;  the  note  was  not  presented 
at  D.'s  house  till  three  days  after  it  was  due.  It  was  holden,  that  G. 
could  not  maintain  an  action  against  B.  on  the  note,  not  having  used 
due  diligence  in  presenting  the  note  as  soon  as  it  was  due,  to  D.  for 
payment,  and  in  giving  immediate  notice  to  B.  of  the  non-payment  by 
I). ;  for  B.  had  a  right  to  insist  on  the  strict  rule  of  law  respecting  the 
indorser  of  a  note,  notwithstanding  the  particular  circumstances  of  the 
case.  In  an  action  by  a  second,  third,  or  any  subsequent  indorsee, 
against  the  maker,  where  the  first  indorsement  is  in  blank ;  as  the 
plaintifi'  is  not  bound  to  set  forth  any  indorsement,  except  the  first,  but 
may  strike  out  the  others,  if  he  adopts  this  course,  the  proof  wiU  be 
the  same  as  in  the  preceding  case ;  but  if  all  or  any  of  the  indorse- 
ments, subsequent  to  the  first  are  set  forth,  they  must  be  proved.  In- 
dorsements of  interest  are  to  be  presumed(^)  to  have  been  written  at 
the  time  they  bear  date,  until  contradicted.  (1)     The  defendant  may 

[c)  NiehoUsY.  JBowes^  2  Gampb.  498 ;  Williams  y.  Waring,  10  B.  &  C.  2. 

\d)  Price  t.  Mitchell,  4  Campb.  200. 

;«)  OrdY.  Portal,  3  Gampb.  239. 

[/)  NichoUon  v.  Oouthil,  2  H.  Bl.  609. 

[g)  Smith  y.  Battens,  1  M.  &  Bob.  341. 

(1)  See  Clapp  v.  IngersoU,  2  Fairf.  83. 
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show  either  that  there  was  no  conBideration  for  the  note,  or  that  the 
consideration  has  failed.(Ay   The  defendant  cannot  give  in  evidence  a 

Earol  agreement,  entered  into  when  the  note  was  made,  that  it  should 
e  renewed,  when  it  became  due  ;(t)  nor  a  parol  agreement  that  pay- 
ment shall  not  be  demanded(X:)  until  after  such  a  time ;  for  this  would 
be  incorporating  with  a  written  contract  an  incongruous  parol  condi- 
tion, which  is  contrary  to  first  principles.  (1)  Where  a  promissoiy 
note,  on  the  face  of  it,  purported  to  be  payable  on  demand,  parol 
evidence  is  not  admissible  to  show,(Q  that,  at  the  time  of  making  it,  it 
was  agreed  that  it  shoula  not  be  payable  until  after  the 
[  *414  ]  ^decease  of  the  maker.  Where  in  an  action  by  the  indorsee 
against  the  maker  of  a  promissory  note,  payable  with  interest 
on  demand,  the  plaintiff  havine  proved  that  he  gave  value  for  it,  the 
defendant  tendered  evidence  of  declarations  made  by  the  payee,  when 
the  note  was  in  his  possession,  that  he  (the  payee)  had  not  given  any 
consideration  for  it  to  the  maker ;  it  was  holden,(m)  that  the  evidence 
was  inadmissible,  as  the  payee  could  not  be  identified  with  the  plaintil^ 
and  the  note  could  not  be  treated  as  over  due  at  the  time  of  the  indorse- 
ment. So  where,  in  an  action  by  indorsee  of  A.,  of  a  note,  against 
maker,  plea,  that  the  note  was  made  without  consideration,  and  indorsed 
and  delivered  by  A.  to  W.,  for  the  purpose  only  of  its  being  discounted; 
that  W.,  in  fraud  of  the  maker,  fdefendant,^  and  without  his  consent, 
indorsed  the  same,  and  delivered  it  to  plaintiff,  who  gave  no  considera- 
tion, and  who  knew  of  the  want  of  authority ;  it  was  holden,(n)  that 
evidence  tendered  by  defendant  of  declarations  made  by  W.,  to  prore 
the  fraud,  was  not  admissible ;  inasmuch  as  there  was  not  shown  any 
community  of  interest,  neither  was  any  evidence  offered,  which  either 
directly  or  indirectly  connected  the  plaintiff  with  W.,  or  to  show  want 
of  consideration,  or  that  the  note  had  been  taken  when  over  due.  Where 
a  promissory  note,  beginning,  ^^  I  promise  to  pay,"  was  signed  by  one 
member  of  a  firm  for  himself  and  partners ;  it  was  holden,(o)  that  he 
was  liable  to  be  sued  severally  upon  the  note. 

On  a  plea  that  the  defendant  did  not  make  the  promissory  note 

(h)  Per  T^ndaly  0.  J.,  Abbott  v.  Eendricht,  1  H.  &  Gr.  794;  2  ScotVs  N.  R.  183,  recog- 
niziDg  Fo9ter  v.  JoUy^  1  Cr.  M.  k  R.  T03  j  6  Tyrwb.  239.  ^ 

(i)  Uoare  ▼.  Qraham^  3  Campb.  67. 

(k)  Free  v.  Ifatokifu,  8  Taunt.  92 ;  Motley  v.  Handford,  10  B.  k  C.  729,  S.  P. ;  Rtamn 
T.  Walker,  1  Stark.  361 ;  Foeter  v.  JoUy,  1  Cr.  M.  k  R.  703  j  5  Tyrw.  239. 

7)  Woodbridge  ▼.  Spooner,  3  B.  ft  A.  233. 

(m)  Borough  r.  White,  4  B.  ft  G.  326. 

n)  PhUl^  V.  CoU,  10  A.  ft  B.  106. 

[0)  Hall  T.  Smithy  1  B.  ft  C.  407. 


(1)  Parol  evidence  is  not  admissible  to  sbow  tbat  on  an  indorsement  of  a  note  indoner 
agreed  to  be  liable  without  demand  and  notice.  Barry  t.  Moore,  3  N.  Hamp.  R.  132. 
The  maker  of  a  note  may  show  by  parol  that  payee,  subsequent  to  its  execution,  agreed 
that  payment  might  be  made  to  a  third  person.  Low  y.  TreadweU,  3  Fairf.  441.  A  me- 
morandum written  on  a  note  payable  on  demand,  "  that  one-half  was  payable  in  twelve 
months,  the  balance  in  twenty-four,"  may  be  explained  as  to  its  circumstances  by  parol, 
by  either  party.  Heywood  r.  Perrin,  10  Pick.  288.  The  declarations  of  payee  before 
indorsement,  are  good  evidence  of  payment  against  one  who  received  it  after  due.  HatA 
T.  Dennia^  1  Fairf.  244.    See  Shirley  v.  Todd,  9  Greenl.  83. 
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mentioned  in  the  declaration,  he  cannot  give  in  evidence  that  he  was  of 
imbecile  mind  at  the  time  when  he  made  it.(^) 

Conclusion, — The  limits  prescribed  to  this  Abridgment  will  not  per- 
mit the  insertion  of  any  more  cases  under  this  head,  nor  indeed  is  it 
necessary ;  for  although  a  promissory  note,(;)  while  it  continues  in  its 
original  shape,  does  not  bear  any  resemblance  to  a  bill  of  exchange, 
yet  when  it  is  indorsed  the  resemblance  begins ;  for  then  it  is  an  order 
by  the  indorser  upon  the  maker  of  the  note  to  pay  to  the  indorsee :  the 
indorser  is  as  it  were  the  drawer,  the  maker  of  the  note  the  acceptor ; 
and  the  indorsee  the  payee.  From  this  resemblance  between  a  bill  of 
exchange  and  promissory  note,  it  follows  that  many  of  the  rules  which 
are  applicable  to  bills  of  exchange,  hold  also  in  the  case  of  promissory 
notes.(r)(l)  But  the  indorser  does  not  stand  in  the  situation  of  maker, 
relatively  to  his  indorsee.(2)  Hence  the  indorsee  cannot  declare  against 
his  indorser  as  maker,  even  where  the  indorser  has  indorsed  a  note  not 
payable  or  indorsed  to  him,  and  where  consequently  his  indorsee  cannot 
sue  the  original  maker.(8) 


♦CHAPTER    X.  [*415] 

CABRIEBS. 

I.  Of  Common  Careiers,  and  their  Responsibiutt.    p.  415. 
II.  Of  the  Stat.  11  Geo.  IV.  and  1  Will.  IV.  o.  68,  limiting 
THE  Responsibility  of  Carriers  by  Land,  as  to  the  Loss 
OF  Parcels  op  a  certain  description.    Stat.  7  Geo.  II. 
c.  15 ;  53  Geo.  III.  c.  159.    p.  420. 
III.  Of  the  Lien  of  Carriers,    p.  425. 
rv.  By  whom  Actions  against  Common  Carriers  ought  to  be 

brought,    p.  427. 
V.  Of  the  Declaration,  p.  429 ;  and  Pleading  under  New  Rules. 
p.  438. 
VI.  Evidence,  p.  433. 

!p)  Harrison  y:  Richardson,  1  M.  ft  Rob.  604,  Ahinger^  G.  B. 
q\  Per  Lord  Mansfield.,  G.  J.,  Heylyn  y.  Adamson,  2  Burr.  676. 
!r)  See  De  Berdt  y.  Atkinson,  2  H.  Bl.  336;  and  ante,  p.  357,  and  notes. 
s)  GtcinneU  y.  Herbert,  5  A.  &  E.  436.    See  Burmester  y.  Hogarth^  11  M.  &  W.  97. 


(1)  The  reader  will  find  most  of  the  American  anthorities  and  decisions  respecting 
promissory  notes  nnder  their  appropriate  heads  in  the  preceding  part  of  this  title  treating 
of  bills  of  exchange. 

^2)  An  indorsee,  citizen  of  one  state,  ma^  sue  indorser,  citizen  of  another  state, 
althongh  no  action  lies  there  by  him  against  the  maker.    Evans  y.  Qee,  11  Peters,  81. 
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I.  Of  Common  OarrterSj  and  their  Ite9pons%bilitff,{l) 

MASTERS(a)(2)  and  OTmers  of  Bliip8,(8)  hoymen,  'wharfinger8,(M(4) 
lightermen,  bar^e-owner8,(c)  proprietors  of  waggons,  stage-coaches,  so., 
are  denominated  common  carriers ;  and  by  the  custom  of  the  realin,((f} 

[a)  Morte  y.  8lue^  2  Lev.  69. 

[h)  Mavmg  T.  Todd,  1  Starkie's  N.  P.  G.  72. 

\c)  Rich  V.  Knedandy  Gro.  Jac.  330 ;  Hob.  17,  8,  C. 

(d)  1  RoU.  Abr.  2,  (C),  pi.  1. 

(1)  The  law  regulating  the  responsibilitj  of  common  carriers,  eu  to  goadt,  does  not 
apply  to  the  carriage  of  negroes.  They  are  rather  to  be  considered  as  passengers. 
Boyce  r,  Andertouj  2  Pet  155.  See  Stoket  y.  SalUnutallf  13  Id.  181 ;  Ang.  on  Gamers, 
{  122. 

(2)  Masters  and  owners  of  vessels,  who  undertake  to  carry  goods  for  hire,  are  liable, 
as  common  carriers,  whether  the  transportation  be  from  port  to  port,  within  the  state  or 
beyond  sea,  at  home  or  abroad ;  and  they  are  answerable  as  well  by  the  marine  law  u 
the  common  law,  for  all  losses  not  arising  from  the  act  of  God,  inevitable  accidents,  or 
such  as  coald  not  be  foreseen  or  prevented.    FUioi  v.  RoueU,  10  Johns.  Rep.  1. 

In  Aymar  v.  Atior,  6  Gowen,  266,  however,  the  Supreme  Goart  of  New  York  held,  that 
masters  of  vessels  transporting  goods  on  the  high  seas,  were  not  responsible  as  common 
carriers  according  to  the  above  rule.  See  the  remarks  by  Ghancellor  KtMt^  upon  tluB 
decision,  in  vol.  2d  of  his  Gommentaries,  p.  472-3.  The  owners  of  a  steamboat,  carrying 
not  only  passengers  but  light  freight  and  parcels  for  hire,  are  common  carriers,  and 
answerable  for  all  goods  accordingly ;  and  an  action  for  the  loss  of  a  packet  of  htokkinBia 
delivered  to  the  captain  for  carriage,  will  lie  against  them.  AlUn  v.  SewcU^  2  Wend. 
327.  And  an  arrangement  between  the  owners  of  steamboats  and  their  captains,  allow- 
ing the  profits  of  carrying  bank  notes  as  a  privilege  to  the  latter,  does  not  discharge  the 
owners  unless  the  shipper  contracts  with  the  captain  himself,  knowing  that  he  receiTeB 
the  goods  on  his  own  account.    lb. 

In  Pennsylvania,  it  is  said  that  the  liability  of  carriers  on  Icmd  is  the  same  as  in  Kng- 
land ;  but  with  respect  to  carriers  on  the  internal  rivers,  it  seems  that  a  different  nUc 
prevails.     Gordon  v.  LittU,  8  S.  &  R.  533,  and  see  Bell  v.  Read,  4  Binn.  127. 

The  Supreme  Gourt  of  the  United  States,  in  the  case  of  Boyce  v.  Andereon,  2  Peters-'i 
Rep.  150,  decided  that  the  law  regulating  the  responsibility  of  carriers,  did  not  apply  to 
the  carriage  of  human  beings,  as  negro  slaves ;  Ghief  Justice  Manhall,  delivering  the 
opinion  of  the  court,  said :  "  The  law  applicable  to  common  carriers  is  one  of  great  rigor. 
Though  to  the  extent  to  which  it  has  been  carried,  and  in  the  cases  to  which  it  has  been 
applied,  we  admit  its  necessity  and  its  policy,  we  do  not  think  It  ought  to  be  carried 
farther  or  applied  to  new  cases."  The  same  doctrine  was  maintained  by  the  Gout  of 
Appeals  of  South  Garolina.     Clark  v.  JSfDonaid,  4  M'Gord,  223. 

The  English  rule  appears  to  prevail  in  North  Garolina,  with  respect  to  freighters  for 
hire  on  navigable  rivers.  Williame  v.  Branson,  Hurphy,  417.  So  in  South  Garolina, 
Harrington  v.  Lylet,  2  Nott  ft  M*G.  88 ;  and  Virginia,  Murphy  v.  Stolon,  3  Mnnf.  239. 
And  so  as  to  the  carriers  on  the  western  rivers,  Craig  v.  Children,  Peck's  Tenn.  Bep. 
270. 

In  Louisiana,  however,  it  has  been  held  that  the  owners  of  a  steamboat  destroyed  by 
fire,  are  not  liable  to  the  freighters,  if  it  appear  that  proper  diligence  was  used.  BwKt 
V.  Morris,  6  Martin's  Rep.  676.  As  to  who  are  common  carriers,  see  Angell  on  Garricfs, 
{{  67-123. 

(3)  The  owner  of  a  steamboat,  who  undertakes  to  tow  a  freight  boat,  is  not  a  common 
carrier,  and  is  bound  to  no  more  than  ordinary  care.  Caton  v.  Rumney,  13  Wend.  387; 
Fenn.  Nav.  Co,  v.  Dandridge^  8  Gill  k  Johns.  109  ;  Alexander  v.  Oreene,  3  Hill,  K.  T.  1; 
S.  C.,*I  Id.  533 ;  Sprotd  v.  Hemingway,  14  Pick.  1 ;  Wells  v.  The  Navigation  Com^aty,  S 
Gomst.  204. 

(4)  See  the  note  to  Piatt  v.  ffebbard,  7  Gpwen,502,  in  which  the  reporter  questions  the 
liability  of  a  wharfinger  as  a  common  carrier.  In  that  case  it  was  held,  that  a  pei^a 
who  receives  goods  for  reward  into  his  store,  standing  upon  a  wharf,  the  goods  to  remain 
there  for  the  purpose  of  being  forwarded,  subject  to  the  bailor's  order,  is  not  liable  as  a 
common  carrier.  See  Steenman  v.  Wilkins,  7  Watts  ft  Serg.  466.  Angell  on  Garrierg, 
2  66 ;  Edwards  on  Bailm.  298,  ftc. 
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that  is,  by  the  common  law,  are  boiind(l)  to  receive  and  carry  the  goods 

of  the  subject  for  a  reasonable  hire  or  reward,(2)   to  take 

*due  care  of  them  in  their  passage,  to  deliver  them(e)  8afely,(8)  [  "^416  ] 

(c)  "Per  Popham,  C.  J.,  Owen,  57. 


(1)  An  action  on  the  case  wlU  lie  against  a  common  carrier  for  refusing  to  carrj 
goods  after  an  offer  of  his  hire.    Jaekton  y.  Rogerty  2  Show.  327  ;  and  seejpo«t,  p.  429. 

(2)  In  an  action  against  a  common  carrier  for  losing  a  box  bj  negligence,  a  motion 
was  made  in  arrest  of  judgment,  because  a  particular  sum  was  not  mentioned  in  the 
declaration  to  be  paid  for  hire,  but  a  reasonable  reward  only ;  the  declaration  was  holden 
to  be  well  enough,  for,  perhaps,  there  was  not  any  agreement  for  a  sum  certain,  jet  as  in 
such  case  the  carrier  may  maintain  a  qtianium  mtnnt^  he  is  equally  liable,  as  where  there 
is  an  express  agreement  for  a  particular  sum.  Bastard  t.  Baitard^  2  Show.  81.  Agreed 
also  in  Lovett  y.  Jffobbs,  lb.  129. 

(3)  In  Oolden  v.  Manning  and  another ,  2  Bl.  Rep.  916,  where  an  action  was  brought 
against  carriers  for  not  delivering  goods  within  a  reasonable  time,  the  question  was 
agitated  whether  it  was  the  duty  of  carriers  to  deliyer  as  well  as  carry  goods.  The  court 
declined  giving  any  opinion  on  the  general  question,  conceiving  that,  under  the  special 
circumstances  of  the  case  then  before  them,  the  defendants  were  liable,  because  It 
appeared  that  their  general  course  of  trade  was  to  deliver  goods  at  the  house  to 
whch  they  were  directed ;  that  they  received  a  premium  and  kept  a  servant  for  that 
special  purpose ;  and  that  they  must  be  understood  to  have  contracted  to  carry  the 
goods  in  question,  on  the  same  terms,  and  in  the  same  manner,  that  they  carried  the 
goods  of  other  persons.  Oouldj  J.,  expressed  an  opinion,  that  all  carriers  were  bound 
to  give  notice  of  the  arrival  of  g^ods  to  the  persons  to  whom  they  were  consigned, 
whether  bonnd  to  deliver  or  not.  In  ffyde  v.  The  Trent  and  Mersey  Navigation  Con^anyj 
5  T.  R.  396,  the  general  question,  whether  a  carrier  was  bound  to  deliver  the  goods  to 
the  person  to  whom  they  are  directed,  was  again  agitated ;  Ashuret,  Buller,  and  Oroee^ 
Js.,  were  of  opinion  that  a  carrier  was  so  bound ;  but  Kenyon^  G.  J.,  seems  to  have 
inclined  to  the  contrary  opinion.  The  special  circumstances  of  the  case  (which  see, 
poet,  p.  417,)  rendered  it  unnecessary  for  the  court  to  decide  the  general  question.  In 
Oetrander  v.  Broum,  16  Johns.  Rep.  39,  it  was  holden,  that  the  defendant  could  not  prove 
a  custom  to  deliver  goods  by  putting  them  upon  the  dock,  giving  notice  to  the  con- 
signees, who  usually  had  cartmen  to  convey  them  to  their  stores,  and  that  such  delivery 
with  notice,  was,  by  custom,  considered  a  good  delivery.  See  Chiekenng  v.  Howler^  4 
Pick.  371. 

«  Upon  the  authority  of  Garside  v.  The  Proprietors,  &e.j  and  Eyder.  The  Nav,  Co,,  the 
Supreme  Court  of  Massachusetts  decided  that  the  duty  of  a  railway  company  as  common 
carriers,  ceases  on  the  safe  deposit  of  goods  in  their  merchandise  depot  at  the  place  of 
destination ;  and  that  they  are  then  responsible  only  as  depositaries,  without  further 
charge,  and  consequently,  after  the  goods  are  so  deposited,  they  are  not  liable  for  a  loss, 
unless  guilty  of  negligence  in  the  want  of  ordinary  care  in  the  custody  of  the  goods. 
Thomas  v.  The  Boston  and  Providence  Railway  Co.,  10  Mete.  472. 

In  Partners  and  Mechanics  Bank  v.  Champlain  Transportation  Co.,  23  Verm.  186,  the 
plaintiff,  at  Burlington,  Vermont,  delivered  to  the  defendants  a  package  of  bank  bills, 
directed  to  *  Richard  Yates,  Esq.,  Oashier,  Plattsburg,  New  York.'  The  defendants 
received  the  package  and  pay  for  transportation,  and  delivered  it  to  the  wharfinger  at 
Plattsburg,  who  placed  it  in  bis  desk  in  his  counting-room,  firom  which  it  was  stolen. 
The  wharfinger  received  nothing  for  taking  charge  of  the  package.  Plattsburg  was  an 
intermediate  port  at  which  the  defendants'  boat  merely  touched  in  its  passage.  The 
court  held,  that  when  a  carrier,  by  steamboat  or  other  vessel,  in  the  due  and  common 
course  of  his  business,  delivers  his  goods  or  parcels  into  the  custody  of  the  wharfinger, 
upon  the  wharf,  unless  there  is  some  special  agreement,  practice  or  usage  to  the  contrary, 
the  transit  is  ended,  and  his  responsibility  as  carrier  ceases. 

"In  Gooldy.  Chapin,  10  Barbour,  612,  the  defendants  received  goods  of  the  plaintiff 
at  New  York,  to  carry  to  Albany,  and  deliver  to  a  particular  line  of  canal  boats  for 
farther  transportation.  When  the  goods  reached  Albany,  they  were  placed  on  a  float 
belonging  to  the  defendants,  and  the  agent  of  the  line  of  canal  boats  was  notified  of 
their  arrival  and  requested  to  take  them  away.  The  goods  remained  on  the  float  three 
days,  and  were  finally  destroyed  by  fire,  without  negligence  on  the  part  of  the  defend- 
ants, the  agent  of  the  line  of  boats  having  in  the  mean  time  been  several  times  requested 
to  take  them  away.    Held,  that  the  defendants  were  not  responsible  for  the  goods  aa 
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and  in  the  same  condition  as  when  they  were  received  ;(1)  or  in  default 
thereof  to  make  compensation  to  the  owner  for  any  loss  or  damage 

common  carriers,  after  placing  them  on  the  float  and  notifying  the  consignees  that  thej 
were  ready  for  delivery,  but  were  bound  only  to  the  duties  of  an  ordinary  bailee  for  hire, 
and  not  therefore  liable  for  the  loss. 

In  FUk  y.  Newton^  1  Denio,  45,  it  appeared  that  the  defendants  received  some  kegs  of 
butter  for  transportation,  consigned  to  a  person  in  the  city  of  New  York.  When  the 
butter  reached  New  York,  the  defendants  made  inquiry  for  the  consignee,  but  not  being 
able  to  find  him,  they  deposited  the  butter  with  store- house  keepers,  who  were  then  in 
good  credit.  After  keeping  the  butter  several  months,  the  depositees  sold  the  butter, 
and  subsequently  failed.  The  owners  then  brought  ao  action  against  the  transporta- 
tion company  for  its  value.  But  the  court  held,  &at  in  such  a  case  the  wharf  was  the 
place  of  delivery,  and  that  the  consignee,  not  having  called  for  the  goods,  and  being 
unknown  to  the  defendants,  they  discharged  their  duty  by  placing  the  goods  in  store 
with  a  responsible  third  person,  for  and  on  account  of  the  owner,  according  to  the  usage 
of  trade  under  such  circumstances,  and  were  consequently  no  longer  responsible  for  thor 
safety.''     1  Bug.  Railway  and  Canal  Gases,  569,  note  by  Am.  eds. 

(1)  A  common  carrier  cannot  sell  the  goods  intrusted  to  him,  and  there  is  nothing  in 
any  alleged  usage  on  the  Ohio  or  Mississippi  to  alter  the  rule.  Rc^  v.  Palmer^  3  Watts, 
Its.  Nor  can  a  boatman  on  the  canals.  Arnold  v.  HaUnbake,  5  Wend.  33.  Nor  can 
he  pledge  any  part  of  the  goods.  Kitchen  v.  Vanadarj  1  Blackf.  356.  If  a  carrier  reeeire 
goods  directed  to  be  carried  in  a  particular  manner  and  position,  he  is  bound  so  to  cany 
them,  and  if  carried  otherwise,  and  they  are  lost  or  damaged,  the  onus  is  on  him  to  proTe 
that  the  loss  or  damage  was  not  owing  to  his  breach  of  contract.  HatUn^t  r.  P<qppcr, 
11  Pick.  41.  If  a  glass  bottle  filled  with  oil  of  cloves  be  marked,  "  Glass— with  care- 
this  side  up,"  it  is  sufficient  notice  of  the  nature  and  value  of  the  contents  to  charge  him 
with  loss  occasioned  by  disregarding  the  instructions.  lb. ;  Edwards  on  Bailm.  331.  A 
person  delivering  a  package  to  a  carrier  for  transportation  need  not  state  the  value  unless 
questioned.  But  t^  teevM  if  he  answer  fklsely,  the  carrier  is  not  responsible  for  Ices, 
unless  by  his  default.  FhilUpa  v.  EarUj  8  Pick.  182.  A  delivery  at  the  post-office, 
where  the  stage  was  standing,  to  the  agent  of  defendant,  and  by  his  direction,  is  suffi- 
cient,  lb. 

As  to  what  is  meant  by  the  "  act  of  God,"  Sir  WiiUam  Jonei  considers  that  an  expres- 
sion more  decent  and  proper  than  this,  and  also  one  more  popular  and  perspicuous,  it 
"  inevitable  accident."  But  Lord  Mantfieldf  in  Forward  v.  PUtard,  considers  the  carrier 
liable  for  **  inevitable  accident  ,*"  so  that  it  seems  that  according  to  the  view  of  that 
learned  judge,  the  words  "  inevitable  accident,"  which  are  preferred  by  some  to  the  words 
"  act  of  God,"  because  more  reverent,  are  not  adequate  to  express  the  gnrand  of  a  com- 
mon carrier's  excuse ;  for  accidents  arising  from  human  force  or  fraud,  are  sometimes 
^*  inevitable."  Again,  in  another  case.  Lord  Mansfield  says  the  "act  of  God  "  is  natoial 
necessity,  and  is  distinct  fh)m  "  inevitable  accident ;"  and  as  examples,  he  mentioas 
"  winds  and  storms,  which  arise  fW>m  natural  causes,  and  a  sudden  gust  of  wind."  The 
"  act  of  God,"  therefore,  in  its  leg^al  sense,  and  as  applied  to  common  carriers,  means 
something  in  opposition  to  the  act  of  man;  for  everything  is  the  "act  of  God"  that 
happens  by  his  permission,  everything  by  his  knowledge.  Accident  produced  by  any 
physical  cause  which  is  irresistible ;  such  as  a  loss  by  lightning  or  storms,  by  the  peiib 
of  the  sea,  by  an  inundation  or  earthquake,  or  by  sudden  death  or  illness,  is  mentioned 
by  a  learned  authdr  as  the  "  act  of  God."  Angell  on  Carriers,  {  164 ;  M^Jffenfy  v.  MtH- 
road  Co,y  4  Harring.  448. 

"  The  term  has  received  a  variety  of  definitions,  differing  rather  in  their  mode  of  expres- 
sion than  in  the  substance  of  their  signification.  It  is  said  to  be  that  which  is  ocea* 
sioned  exclusively  by  the  violence  of  nature ;  by  that  kind  of  force  of  the  elements  which 
human  ability  could  not  have  foreseen  or  prevented ;  such  as  lightning,  tornado,  sud- 
den squall  of  wind,  and  the  like.  Again,  it  is  said  to  be  at  least  an  act  of  nature  which 
implies  an  entire  exclusion  of  all  human  agency,  whether  of  the  carrier  himself  or  of 
third  persons.  It  is  called  a  disaster,  with  which  the  agency  of  man  has  nothing 
to  do. 

"  Again,  it  is  defined  to  be  a  natural  necessity,  which  could  not  have  been  occasioned 
by  the  intervention  of  man,  but  proceeds  fVom  physical  causes  alone. 

"  If,  therefore,  the  loss  arose  exclusively  f^om  the  violence  of  nature,  the  defendants 
are  not  liable.  But  if  it  were  caused  by  that  kind  of  force  of  the  elements  which  could 
have  been  foreseen  or  prevented,  or  by  the  force  of  the  elements  combined  with  such 
act  of  man  as  could  have  been  avoided,  the  defendants  are  liable."    Per  JTamet,  i^ 
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vhich  happens  wliile  the  goods  are  in  their  custody,  except  such  loss 
or  damage  as  arises  from  the  act  of  God,(l)  as  storms,  tempests,  and 
the  like ;  or  of  the  enemies  of  the  King.  (2)  Carriers  are,  generally, 
answerable  for  the  honesty  of  their  servants ;  if,  however,  the  plaintiff's 
own  condnct,  in  full  knowledge  of  the  circnmstances,  be  such  as  to  lead  to 
the  loss ;  if  he  afford  undue  temptation  and  facility  to  the  crime  of  the 
servant,  he  can  maintain  no  action(/)  for  a  loss  thus  occasioned  by  his 
own  fault.(8^ 

In  an  action  brought  against  a  common  carrier  by  water,(^)  charg- 
ing the  defendant  with  negligence ;  it  was  holden  to  be  no  defente 
that  the  ship  was  tight,  when  the  goods  were  placed  on 
*board,  but  that  a  rat,  by  knawing  out  the  oakum,  had  made  [  '*'417  ] 
a  small  hole  through  which  the  water  gushed ;  on  the  ground, 
that  whatever  was  not  excused  by  law,  was  to  be  deemed  a  negligence 
in  the  carrier,  and  that  he  was  answerable  in  all  events,  except  where 

(f)  Bradley  v.  Waterhouie,  M.  k  Malk.  154. 
{g)  JDale  v.  Mall^  1  WUb-  281. 


y,  B.  Co,  T.  THerSf  4  Zabriskie,  714.  "What  is  or  is  not  an  act  of  Ood  that  will  excnse 
a  common  carrier,  for  a  loss  happening  in  consequence  of  it  is  generally  a  question  of 
law.  For  the  better  secnritj  of  the  public,  and  in  consideration  of  the  fact  that  the 
owner  of  the  goods  is  usually  unable  to  prove  the  cause  of  the  loss,  which  is  commonly 
known  only  to  the  carrier's  own  servants,  who  have  every  inducement  to  excuse  them- 
selves, common  carriers  are  not  only  subject  to  the  responsibility  of  taking  all  reason- 
able care  of  goods  intrusted  to  them,  but  they  are  liable  as  insurers,  and  can  only  excuse 
themselves  by  satisfactory  proof  of  one  or  the  other  of  two  thingrs,  namely,  an  act  of  God 
or  of  public  enemies.  By  the  act  of  Qod,  is  meant  a  natural  necessity,  which  could  not 
have  been  occasioned  by  the  intervention  of  man,  but  proceeds  from  physical  causes 
alone,  such  as  violence  of  the  winds  or  seas,  lightning,  or  other  natural  accident.  If 
the  loss  happened  by  the  wrongful  act  or  neglect  of  a  third  person,  the  carrier  is  respon- 
sible, and  is  to  seek  redress  of  the  wrong  doer.  If  divers  causes  concur  in  the  loss,  the 
act  of  God  being  one,  but  not  the  immediate  or  proximate  cause,  such  act  of  God  does 
not  discharge  the  carrier.  To  have  this  effect,  it  must  be  one  exclusive  of  human 
agency."  lb.  4  Zabriskie,  700,  per  Elmer^  J.  Merskon  v.  Hohmsack^  2  Id.  380 ;  Story  on 
Bailments,  {{  26,  511 ;  Edwards  on  Bailm.  454 ;  1  Smith's  Lead.  Gas.,  note  by  Am.  ed.,  p. 
315,  5th  ed. 

(1)  The  plaintiff  put  goods  on  board  the  hoy  of  the  defendant,  who  was  a  common 
carrier:  coming  through  a  bridge,  by  a  tudden  guti  o/mndf  the  hoy  sank,  and  the  goods 
were  spoiled.  Pr<Ut,  C.  J.,  held  the  defendant  not  answerable,  the  damage  having  been 
occasioned  by  the  act  of  God.  For  though  the  defendant  ought  not  to  have  ventured 
to  shoot  the  bridge,  if  the  general  bent  of  the  weather  had  been  tempestuous,  yet  this 
being  only  a  sudden  gust  of  wind  had  entirely  varied  the  case.  The  plaintiff's  counsel 
having  offered  some  evidence,  that  if  the  hoy  had  been  in  a  better  condition  it  would  not 
have  sunk,  the  Chief  Justice  said  that  a  carrier  was  not  obliged  to  have  a  new  carriage 
for  eveiy  journey ;  it  was  sufficient,  if  he  provided  one  which,  without  any  extraordi- 
nary accident,  (such  as  this  was,)  would  probably  perform  the  journey.  Amiet  v. 
Stetfensj  Str.  128. 

(2)  A  person  whose  business  it  is  to  forward  goods,  on  commission^  but  who  has  no 
interest  in  the  freight  of  the  goods,  or  the  boats  in  which  they  are  carried,  is  not  liable 
for  loss  or  damage  in  their  transportation.    Roberts  v.  Turner,  12  Johns.  Rep.  232. 

(3)  Where  a  vessel  was  sailing  up  the  Hudson,  and  being  near  the  shore  was  about 
maldng  a  tack,  the  wind  suddenly  failed,  and  the  headway  under  which  she  was  shot 
her  on  the  bank ;  it  was  holden,  that  the  failure  of  wind  was  the  act  of  God,  and  excused 
the  carrier,  there  being  no  negligence  on  his  part.  CoU  v.  WMechen,  6  Johns.  Rep.  160. 
Where  goods  laden  on  deck,  are  thrown  overboard  for  the  preservation  of  ship  and  cargo, 
the  carrier  is  not  liable.  Smith  v.  Wright^  1  Gaines'  Rep.  43.  If  the  goods  are  lost 
through  the  act  of  their  owner,  the  carrier  is  not  liable.  Murphy  v.  Staton^  3  Munf.  Rep. 
239. 
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the  goods  were  damaged  by  the  act  of  God  or  the  king's  enemie8.(l)  So 
where  the  proprietors  of  the  Trent  naYigation(A)  had  undertaken  to 
carry  goods  from  Hull  to  Gainsborough,  and  the  vessel,  on  board  which 
the  goods  were  placed,  droye  against  an  anchor  in  the  River  Humber, 
and  sank ;  it  was  holden,  that  the  carriers  were  responsible  to  the 
owner  of  the  goods  for  the  damage  sustained ;  although  it  was  proved 
that  the  accident  was  occasioned  by  the  negligence  of  the  persons  on 
board  a  barge  in  the  river,  who  had  not  put  a  buoy  out,  to  mark  the 
place  where  the  anchor  lay :  the  court  observing,  that  there  was  a  de- 
gree of  negligence  in  the  master  of  the  vessel  also ;  for  his  not  seeing 
tne  buoy  ought  to  have  put  him  upon  inquiring  m<Mre  minutely  about 
the  ancnor ;  and  even  if  there  had  not  been  any  actual  negligence,  yet 
negligence  in  law  was  sttfficient.(2) 

A  common  carrier  being  an  insurer,  in  all  cases,  (except  the  two  be- 
fore mentioned,)  is  responsible  for  a  loss  occasioned  by  accidental  fire, 
provided  such  loss  happens  while  the  goods  are  remaining  in  his  cus- 
tody(3)  as  a  common  carrier.  As  where  the  goods  intrusted  to  a  com- 
mon carrier,  were  consumed  by  accidental  fire(i)(4)  communicated  to  a 
booth  where  the  goods  had  been  deposited  by  the  carrier  in  the  course 
of  the  journey ;  it  was  holden,  that  the  carrier  was  liable,  although  the 
jury  found  that  the  goods  were  consumed  without  any  actual  negligoice 

on  the  part  of  the  carrier.     So  where  common  carriers  from 
[  *418  ]  A.  to  B.(i)  charged  and  received  for  cartage  *of  goods  from 

a  warehouse  at  B.  (where  they  usually  unloaded,  bat  which 

[h)  Proprietors  of  the  Trent  Navigation  T.  Wood,  3  Esp.  N.  P.  C.  127. 

i)  Forward  \.P\ttard,  1  T.  R.  27. 

k)  Hyde  v.  Trent  and  Mersey  Navigation^  5  T.  R.  389,  recognized  in  OaUiffe  t.  Bownu^ 

4  Bingh.  N.  C.  332 ;  5.  C.  in  error,  3  M.  &  Gr.  643 ;  3  Scott's  N.  R.  1. 

(1)  Lavoroni  r,  Drury^  1  Am.  Law  Reg.  174 ;  Robertton  t.  Kennedy j2  Dana,  430;  ffari 
T.  Allen,  2  Watts,  114  ;  Moee*  v.  iVbrrw,  4  N.  H.  R.  304. 

(2)  Unseaworthiness  of  a  vessel  does  not  render  a  carrier  liable  if  it  coald  not  baw 
contributed  in  some  degree  to  occasion  the  loss.  Bart  y.  AUen^  2  Watts,  114.  Damage 
f^om  negligence  or  want  of  skill  is  a  defence  to  an  action  bj  carrier.    Leech  y.  BaUheuif 

5  Id.  446. 

(3)  In  an  action  by  the  East  India  Company  against  a  lighterman,  on  an  undertaking  to 
carry  for  hire  on  the  River  Thames,  from  the  ship  to  the  company's  warehonses,  it 
appeared  that  it  was  the  usage  of  the  company,  on  Uie  unshipping  their  goods,  to  pnt  aa 
officer,  called  a  guardian,  in  the  lighter,  who,  as  soon  as  the  U^ing  waa  taken  in,  put 
the  company's  lock  on  the  hatches,  and  went  with  the  goods  to  see  them  safely  delivered 
at  the  warehouse.  This  had  been  done  in  the  present  case,  and  part  of  the  g^oods  were 
lost.  Raymond,  C.  J.,  was  of  opinion,  that  this  differed  flrom  the  common  case ;  this  not 
being  any  trust  in  the  defendant,  and  the  goods  were  not  to  be  considered  as  having 
been  in  his  possession,  but  in  the  possession  of  the  company's  servant,  who  had  hired 
the  lighter  to  use  himself:  he  thought,  therefore,  that  the  action  was  not  maintainable, 
and  the  plaintiffs  were  nonsuited.  Fast  India  Company  v.  PuUen,  Str.  690.  It  was 
observed  by  Chambre,  J.,  in  2  Bos.  &  Pul.  419,  that  the  foregoing  decision  proceeded  on 
the  usage  of  the  East  India  Company,  who  never  intrusted  the  lighterman  with  their 
goods,  but  gave  the  whole  charge  of  the  property  to  the  officer  called  the  guardian.  See 
also  Ackley  v.  Kellogg,  8  Cow.  223.  Where  the  bill  of  lading  stipulates  that  the  captain  in 
case  of  low  water  may  reship  in  other  craft,  his  liability  is  continued  if  such  reshipment 
is  resorted  to.     M^Oregor  v.  Kilgore,  6  Ohio,  361. 

(4)  The  owners  of  a  steamboat  are  responsible  as  common  carriers  for  the  accldentid 
loss  by  fire,  on  her  return  voyage,  of  the  proceeds  in  money  or  goods  carried  and  sold  by 
the  master,  where  the  usage  Is  for  him  to  act  as  factor  in  the  sale  of  such  goods  in  con- 
sideration only  of  the  freight  Harrington  v.  APShane^  2  Watts,  443.  But  conlra,  if  there 
be  no  such  usage.     Taylor  v.  WelUj  3  Id.  65. 
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did  not  belong  to  them),  to  the  house  of  the  consignee  in  B. ;  it  was 
holden,  they  were  responsible  for  a  loss  by  an  accidental  fire  while  the 
goods  were  in  that  warehouse ;  although  they  allowed  the  profits  of  the 
cartage  to  another  person,  and  that  circumstance  was  known  to  the 
consignee.  So  where  to  a  declaration  on  a  contract  by  the  master  of  a 
steam  vessel  to  convey  goods  from  Dublin  to  London,  and  to  deliver  the 
same  at  the  port  of  London  to  plaintiff  or  his  assigns,  the  defendant 
pleaded  that,  after  the  arrival  of  the  vessel  at  London  defendant  caused 
the  goods  to  be  deposited  on  a  wharf,  there  to  remain  until  they  could 
be  delivered  to  the  plaintiff,  the  wharf  being  a  place  where  goods  from 
Dublin  were  accustomed  to  be  landed,  and  fit  and  proper  for  such  pur- 
poses, and  that  before  a  reasonable  time  for  delivery  elapsed  they  were 
destroyed  by  an  accidental  fire,  the  plea  was  holden(2)  ill ;  the  court 
considering,  that  the  defendant  was  acting,  during  the  whole  of  the 
time  whilst  the  goods  were  in  his  possession,  under  the  obligation  of  a 
common  carrier,  who  is  liable  for  every  loss  (not  specially  excepted)  ex- 
cept the  act  of  God  and  the  king's  enemies.  But  where  the  goods  are 
not  remaining  in  the  defendant's  custody  as  common  carrier,(7n)  he  is 
not  liable  ;(1)  as  where  the  goods  had  been  carried  by  the  defendant 
from  A.  to  B.  and  there  deposited  in  his  warehouse,  merely  for  the  con- 
venience of  the  owner,  until  they  could  be  forwarded  by  another  con- 
veyance, (the  owner  not  paying  the  defendant  any  thing  for  the  ware- 
house-room,) and  were  consumed  by  an  accidental  fire  there,  it  was 
holden,  that  the  defendant  was  not  liable.(2^  In  Cairns  v.  MobinSy  8 
M.  &  W.  258,  Lord  Ahinger,  C.  B.,  said,  a  distinction  has  been 
properly  drawn  between  the  duties  of  a  carrier  and  of  a  warehouseman. 
But  the  party  may  have  so  large  a  compensation  as  a  carrier,  as  to  be 
sufficient  also  to  remunerate  him  for  acting  as  a  warehouseman,  as  is  the 
case  with  many  of  the  canal  companies;  and  it  is  quite  consistent  with 
both  these  characters,  that  he  will  for  a  certain  time,  until  further 
orders,  or  for  a  reasonable  time,  keep  the  goods,  considering  the  general 
remuneration  for  carrying  sufficient  to  cover  the  ri8k.(8) 

(t)  OatUffe  y.  Bourne,  4  Bingh.  N.  0.  332 ;  S.  C.  in  error,  3  M.  &  Gr.  643 ;  3  Scott's 
N.  R.  1. 

(m)  Oartide  v.  Trent  and  Mereey  Namgation,  4  T.  R.  681. 


(1)  See  Thomae  t.  The  BotUm  and  Providence  RaUroady  10  Metcf.  472 ;  1  Smith  & 
Bates's  Am.  Railway  Cas.  403  ;  Norway  Plains  Railroad  y.  Boston  and  Maine  RaUroady  1 
Gray,  263  ]  Stevens  y.  Boston  and  Maine  Railroad^  lb.  277. 

(2)  The  liability  of  a  master  or  owner  of  a  steamboat  as  common  carrier  ceases  when- 
eyer,  after  there  has  been  an  opportunity  to  deliyer  according  to  contract,  the  goods 
remain  in  the  boat  for  the  accommodation  of  their  owner  or  consignee ;  whether  it  be  at 
his  request  or  by  his  default,  or  whether  there  be  an  actual  tender  or  only  a  readiness  to 
deliyer.  If  the  property  still  remains  on  board  without  reward,  they  are  liable  only  for 
gross  neglect.  If  there  was  any  reward  agreed  upon,  they  are  liable  for  ordinary  neglect. 
If  there  were  any  special  engagement  their  liability  depends  on  its  terms.  The  proper 
time  for  the  delivery  of  specie  to  the  consignee  is  not  limited  to  banking  hours,  unless 
there  be  such  special  contract  or  usage  proved ;  and  an  ofifer  to  deliyer  it  during  the  usual 
hours  of  business,  reasonable  regard  being  had  to  its  safety  and  the  conyenience  of  con- 
signee, is  as  good  as  if  in  banking  hours.  Young  y.  Smithy  3  Dana,  92 ;  and  see  page  415, 
note. 

(3)  Where  it  is  the  nature  and  course  of  a  carrier's  employment,  to  carry  and  deliyer 
the  goods,  and  receiye  payment  for  them,  and  return  it  to  the  shippers  of  the  goods ;  if 
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If  a  party  brings  a  parcel  to  a  raQwa^  station,  (whicli  in  thb  respect 
is  just  the  same  as  a  coach-ofGice,^  knowing  at  the  time  that  the  railway 
company  only  carry  to  a  particular  place,  and  if  the  company  receive 
and  booK  it  to  another  place  to  which  it  is  directed,  prima  facie  they 
undertake  to  carry  it  to  another  place.  Thus  where  a  parcel  was  de- 
livered at  Lancaster,  to  the  Lancaster  and  Preston  Railway  Company, 
directed  to  a  person  at  Bartlow,  in  Derbyshire ;  and  the  person  who 
brought  it  to  the  station  offered  to  pay  the  carriage,  but  the  bookkeeper 
said  it  had  better  be  paid  by  the  person  to  whom  it  was  directed,  on 
the  receipt  of  it.  The  company  were  known  to  be  proprietors 
[  '*'419  ]  of  the  line  only  as  far  as  Preston,  where  the  ^railway  unites 
with  the  North  Union,  and  that  afterwards  with  another,  and 
so  on  into  Derbyshire ;  the  parcel  haying  been  lost  after  it  was  forwarded 
for  Preston,  it  was  holden,  that  the  £ftncaster  and  Preston  Kailway 
Company  were  liable  for  its  loss.(nXl) 

(ft)  Mtuehan^  y.  The  Lancaster  and  Freaton  Junction  Railway  Co.,  8  M.  &  W.  421. 


he  is  robbed  of  the  money  he  is  liable  for  it,  although  he  has  received  onlj  the  ordinfirf 
jfreight,  and  no  distinct  commission  for  the  sale  of  the  goods  and  bringing  back  the  nMMiej 
be  allowed.    Kemp  y.  Coughtry^  1  Johns.  Rep.  107. 

(1)  It  is  a  question  of  much  practical  importance  whether  carriers  bj  railroad,  who 
have  received  merchandise  to  be  taken  according  to  its  address  to  a  point  beyond  the 
line  of  the  road  which  receives  it,  and  beyond  the  point  to  which  their  own  means  of 
conveyance  extends,  are  liable,  as  common  carriers,  for  losses  which  occur  beyond  that 
point,  or  are  to  be  considered  as  having  contracted  to  carry  to  the  end  of  their  own  line, 
and  then  employing  other  connecting  lines  at  its  termination  as  fresh  agents  to  complete 
the  carriage.  It  is  quite  clear,  that  a  carrier  may  contract  to  transport  beyond  his  own 
line,  and  may  make  connecting  lines  his  agent,  and  thus  become  responsible  to  the 
owners  of  merchandise  for  its  loss  at  any  period  or  any  place  wbil«  it  is  in  transit 
Story  on  Bailm.  {.  558  j  Shelford  on  Railw.  486 ;  3d  ed.  same  book,  Am.  ed.  Jadge  Ben- 
nett's notes;  Hodges  on  Railw.  614,  616,  notes,  2d  ed. ;  Smith's  Mer.  Law,  367,  3d  ed., 
notes  by  Am.  eds.;  Fowlet  y.  The  Great  Western  B.  R.  Co,,  7  Bx.  698;  Weed  y.  The 
Sar.  ^  Schen.  R,  R,,  19  Wend.  334;  Muaehamp  v.  The  Lancaster^  ^c,  8  K.  &  W.  421,  2 
Eng.  Railw.  Cases,  444 ;  Watson  v.  The  Ambergate^  j*e.,  3  Eng.  Law  k  £q.  R.  497 ;  V«n 
Santvoord  v.  St,  John^  25  Wend.  669 ;  6  Hill,  157,  i^.  C;  Farmers  and  Mechanics  Bank  v, 
Champlain  Trans.  Co.,  18  Verm.  140,  and  23  Id.  209;  Erne  v.  N.  Y.  ^  Eric  R.  B.,  in  New 
York  Marine  Court,  before  FhiU^s,  J.,  MS. ;  Aekley  v.  KeUog,  8  Cow.  223 ;  Hood  v.  y.  T. 
S:New  Haven  R.  R,  Co.,  22  Conn.  1, 14, 16,  608-512 ;  Edwards  on  Bailm.  528 ;  ScotthornJ. 
The  South  Staffordshire  R,  R.  Co.,  8  Exch.  341,  18  Eng.  L.  k  £q.  K  653 ;  Crouch  v.  Tie 
London  and North-Weetem  R.  R.  Co.,  14  C.  B.  265;  25  Eng.  Law  k  Eq.  R.  287;  TTtfeaz 
y.  ParmeUe,  3  Sandford,  R.  310. 

But  the  case  most  difficult  of  solution  is,  where  the  shipper  delivers  hiB  merchandise 
addressed  to  a  point  beyond  the  route  to  whose  custody  it  is  delivered,  and  it  is  received 
without  agreement  of  any  kind,  except  that  which  the  law  creates  by  the  mere  delivery 
and  receipt.  This  question  was  much  discussed  in  the  leading  English  case  of  Muschamp  v. 
The  Lancaster,  ^e.,  cited  and  commented  on  by  Judge  iSfrotuf, 4  Am. Law,  236;  Watson'^. 
The  Ambergate,  Nottingham,  and  Boston  R.  R.  Co.,  was  the  case  of  certain  models  or  plans  of 
a  machine  to  load  colliers,  sent  by  the  plaintiff  from  Grantham  to  Cardiff  to  compete  ibr 
a  prize  of  one  hundred  guineas,  and  which  arrived  too  late  for  the  competition,  by  wfaieb 
the  plaintiff  lost  bis  chance  of  success.  When  the  package  was  delivered  to  the  storing 
master  at  Grantham,  he  said  he  could  take  pay  only  to  Nottingham,  as  he  had  no  rales 
beyond,  and  he  erased  the  words  ''paid  to  Bristol,"  and  substituted  "paid  to  NotUng^ 
ham,"  without  the  knowledge  of  the  plaintiff.  The  original  direction  was  left  on  the 
package,  which  was  detained  at  Bristol  and  did  not  arrive  at  Cardiff  until  the  day  after 
the  award  was  made.  In  the  opinions  of  the  court  this  contract  is  treated  as  a  contract 
to  carry  from  Grantham  to  Cardiff,  and  the  rule  laid  down  by  Baron  Rolfe  held  to  apply. 

The  Court  of  Exchequer,  in  Scotthom  v.  The  South  Staffordshire  R.  R.  Co.,  8  Exch.  341 ; 
18  Eng.  L.  k  Eq.  R.  553,  affirmed  Muschamp  v.  The  Lancaster,  j*c.,  and  held  that  where  a 


CARRIERS.  419 

If  a  common  carrier  be  robbed  of  his  ^oods,(o)  he  shall  answer  the 
Talne  of  them :  for  having  hU  hirej  there  is  an  implied  undertaking  for 

(o)  1  Inst.  89,  a;  WoodUife  y.  OutHm,  1  Bol.  Ab.  2,  (G),  pi.  4;  S.  P.  Covington  t. 
WiUan^  Gow's  N.  P.  G.  115. 


carrier  receiyed  goods  to  carry  from  one  station  to  another,  he  was  liable  for  the  loss 
during  any  part  of  the  transit,  though  it  may  happen  on  the  line  of  railway  belonging  to 
another  company.  And  in  Crouch  t.  The  London  and  North'We^tem  R.  R.  Co.,  14  G.  B. 
255  ;  25  Eng.  Law  k  Eq.  R.'  287,  the  Gourt  of  Gommon  Pleas,  after  elaborate  arguments, 
held,  aflSrming  the  preceding  decisions,  that  a  common  carrier,  professing  to  carry  to  a 
place  which  is  beyond  the  realm,  was  still  subject  to  the  common  law  liability  of  a 
carrier  for  hire,  and  was  bound  to  perform  all  the  duties  assumed  and  Implied  by  that 
relation. 

The  doctrine  of  the  English  courts  must  be  considered  as  settled,  that  carriers  by  rail- 
road, who  receive  merchandise  to  be  transported  beyond  the  line  of  their  own  route, 
without  any  special  agreement,  dp  not  limit  their  liability  to  their  own  route  only,  but 
are  held  liable  for  losses  which  may  occur  beyond  it,  or  perhaps,  to  speak  more  accu- 
rately, they  are  held  liable  upon  the  exact  contract  made,  which  is  in  general,  a  question 
of  fact,  and  is  to  be  determined  by  the  finding  of  a  jury;  and  in  the  absence  of  any  spe- 
cial agreement,  the  presumption  which  arises  from  bare  proof  of  the  delivery  of  the  goods 
to  the  carrier  addressed  to  a  place  beyond  the  limits  of  the  carrier's  own  route  is,  that 
he  undertakes  the  delivery  at  that  place.   ' 

But  the  rule  to  be  deduced  from  the  American  decisions  may  be  stated  in  the  language 
of  Judge  Stroud,  "that  when  goods  are  delivered  to  a  carrier,  marked  for  a  particular 
place,  but  unaccompanied  by  any  other  directions  for  their  transportation  and  delivery 
except  such  as  might  be  inferred  from  the  marks  themselves,  the  carrier  is  only  bound 
to  transport  and  deliver  them  according  to  the  established  usages  of  the  business."  Van 
Santvoord  v.  Si.  John;  Farmert  Bank  v.  Champ.  Trans.  Co.;  Hood  v.  N«w  York  and  New 
Haven  R.  R.;  NiUiing  v.  Conn.  River  R.  R. 

In  the  case  of  Hood  v.  The  N.  Y.  ^  N.  Haven  R.  R.  Co.,  Ellsworth,  J.,  dissented  from 
the  English  doctrine,  and  held  the  following  language : 

"  We  are  aware  that  in  the  cases  cited  from  the  English  books,  it  seems  to  be  held 
that  if  a  railroad  company  receives  at  its  depot  goods  marked  to  be  forwarded  beyond 
its  own  road,  and  even  beyond  any  other  railroad,  this  is  prima  facie  evidence  of  a  con- 
tract to  carry  the  goods  to  the  place  of  destination.  We  will  not  say  that  m  these  Eng- 
lish cases,  since  there  was  no  evidence  on  the  part  of  the  defendants  to  disprove  the 
prima  facie  case,  the  defendants  were  not  rightly  subjected  in  damages  for  a  loss  beyond 
their  road.  Indeed,  the  judges  intimate  that  there  may  have  been  a  partnership  through- 
out the  route. 

'^But  if  more  than  this  is  meant,  and  that  a  railroad  company,  by  receiving  freight  at 
its  depot,  became  responsible  to  carry  it,  as  it  were,  by  guaranty  or  insurance,  to  the 
place  of  destination,  at  any  distance  from  the  road,  and  Uiat  this  is  an  inference  which 
cannot  be  disproved  by  showing  the  facts,  as  in  this  case,  we  are  not  prepared  to  give  it 
our  assent.  We  think  it  an  unnatural  inference,  and  a  contract  not,  of  course,  to  be 
drawn  from  the  fact,  that  a  chartered  company  of  limited  extent  has  taken  goods  to  carry 
over  its  road. 

'<  But  if  we  are  wrong  in  this,  it  does  not  follow  that  the  doctrine  of  the  English  cases, 
as  to  freight  J  is  to  be  applied  to  passengere ;  passengers  take  care  of  themselves.  And 
even  as  to  freight,  were  such  a  question  before  us,  we  believe  the  true  doctrine  to  be  this : 
where  goods  are  delivered  to  a  carrier,  marked  for  a  particular  destination,  without  any 
directions  as  to  their  transportation  and  delivery,  save  such  as  may  be  inferred  from  the 
marks  themselves,  the  carrier  is  only  bound  to  transport  according  to  the  established 
usage  of  business  in  which  he  is  engaged,  whether  the  consignor  know  of  the  usage  or 
not.  The  carrier  becomes  a  mere  forwarder  of  the  goods  to  the  end  of  his  own  portion 
of  the  route,  and  is  then  bound  to  use  due  diligence  in  seeking  for  and  handing  over  the 
goods  to  the  next  carrier." 

Van  Santvoord  v.  St.  John,  6  Hill,  157,  was  the  case  of  a  box  marked,"  J.  Petre,  Little 
Falls,  Herkimer  Go. ;"  it  was  delivered  to  the  Swiftsure  line,  and  the  following  receipt 
given :  "Rec'd  fVom  St.  John  on  board  Ontario,  one  box  merchandise,  marked  J.  Petre," 
Ac.  This  was  the  contract.  The  usage  to  deliver  to  the  next  carrier  was  shown.  And 
the  construction  of  this  contract  was  held  to  be,  that  the  box  had  been  delivered  to  the 
carrier  with  the  intention  that  he  should  transport  it  in  the  usual  and  customary  way, 
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the  safe  custody  and  delivery.  Where  a  person  undertakes  to  carry 
goods  safely  and  8ecarely,(p)  he  will  be  responsible  for  the  damage 
they  sustain  in  the  carriage  through  his  neglect,  though  he  is  not  a 
common  carrier,  nor  has  any  reward  for  his  labour;  and  this  rule  holds, 
although  the  plaintiff  for  greater  caution,  sends  his  servant  with  the 
goods,  who  pays  a  person  for  guarding  them,  because  he  apprehends 
danger  of  their  being  stolen.(^  In  JoeaiLchamp  v.  Powley,  1  M.  &; 
Kob.  88,  a  stage-coachman  was  holden  responsible  for  the  loss  of  a 

Earcel  which  he  had  received  to  carry  without  reward,  it  appearing  t=o 
ave  been  lost  through  gross  negligence  on  his  part.(l)  In  a  special 
action  on  the  case,  wherein  the  plaintiff  declared  that  whereas  the  de- 
fendant had  undertaken  to  carry  a  hare  for  the  plaintiff  from  A.  to  B., 
yet  the  defendant  carried  the  same  so  negligently,  that  he  lost  it  by  the 
way,  to  the  damage  of  the  plaintiff  of  lOZ.  On  demurrer  to  the  decla- 
ration, it  was  objected  by  Hawkins^  Serjeant,  that  the  plaintiff  had  not 
declared,  on  the  general  custom  of  the  realm  relating  to  carriers,  and, 
therefore,  the  defendant  must  be  taken  to  be  a  private  person ;  if  so, 
there  was  not  any  consideration  laid,  and  consequently  the  promise  was 
merely  nudum  pactum.  2ndlv.  The  plaintiff  had  not  set  forth  a  deli- 
very of  the  hare,  upon  which  the  promise  was  made,  and  for  the  breach 
of  which  promise  the  action  was  brought.  Probyn  and  Reynold§j  (the 
only  judges  in  court,)  as  to  the  first  objection,  admitted  that  the  defend- 
ant must  be  taken  to  be  a  private  person ;  but  it  was  determined  in 
Coffgs  V.  Bernard,  that  a  private  person  was  answerable,  if  he  under- 
took the  carriage  of  goods,  for  a  misfeasance,  though  there  was  not  any 
consideration :  and  the  only  difference  was,  that  a  common  carrier  was 
obliged  to  undertake  the  carriage  of  goods,  and  a  private  person  was 


I 


p)  Coggs  V.  Bernard^  Lord  Raym.  909. 

q)  Robmton  v.  Dunmore^  2  Bos.  k  Pul.  416. 


and  that  the  usage  of  the  business  must  be  considered  as  one  of  the  elements  of  the  con- 
tract, and  the  shipper  could  not  avail  himself  of  his  ignorance  of  this  usage,  it  being  his 
business  to  inform  himself. 

In  the  Farmers  Bank  y.  The  Champ,  Tram,  Co,,  18  Verm.  140,  KeUy,  J.,  commenting 
on  Van  Santvoord  v.  St.  John,  sajs  'Hhe  doctrine  of  that  case  is  in  substance  this;  that 
where  goods  are  delivered  to  a  carrier  marked  for  a  particular  place,  without  any  dirtc- 
tions  as  Co  their  transportation  and  delivery  except  such  as  may  be  inferred  £rom  the 
marks  themselves,  the  carrier  is  only  bound  to  transport  aud  deliver  them  according  to 
the  establislied  usage  of  the  business  in  which  he  is  engaged,  whether  the  consignor 
knew  of  such  usage  or  not.  With  the  reasoning  and  authority  of  that  case  we  are  wdl 
satisfied.    It  is  founded  in  good  sense,  and  sustainable  upon  principle." 

In  Nutting  v.  Conn.  River  R,  R.y  Metealfj  J.,  cites  and  applies  the  ruling  in  Van  SaiU- 
voord  V.  St.  John,  6  Hill,  167,  and  takes  occasion  to  dissent  from  the  broad  doctrine  of 
the  Court  of  Exchequer,  in  Muschamp  v.  The  Lancaster,  j'c,  and  Queen's  Bench  in  ITo^mii 
V.  The  Ambergate,  ^e.  The  courts  of  New  York,  Vermont,  Connecticut  and  HCassacfan- 
setts,  have  all  dissented  from  this  doctrine,  and  have  enunciated  the  rule  stated  by  Judge 
Stroud,  which  must  now  be  considered  the  better  and  safer  opinion,  in  this  country 
at  least.     Jenneson  v.  Camden  and  Amboy  R.  R.,  4  Am.  L.  Reg.  238,  note. 

(1)  The  proprietor  of  a  stagecoach  for  passengers  is  not  liable  as  common  carrier  for 
goods  sent  by  it.  But  if  in  the  practice  of  carrying  them  for  hire,  he  is  liable.  BecJcsum 
V.  Shotue,  5  Rawle,  179.  Nor  is  a  steamboat  company  incorporated  for  transporting 
goods,  wares,  and  merchandise,  the  members  of  which  are  individually  liable  as  comnum 
carriers,  responsible  for  the  loss  of  a  package  of  bank  bills,  unless  shown  to  be  part  of 
their  ordinary  business.    Sewall  v.  AlUn,  6  Wend.  336. 
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not ;  but  if  a  private  person  voluntarily  undertook  it,  lie  was  by  law 
answerable  for  damage  arising  from  his  negligence.(l)  As  to  the 
second  objection,  the  court  said,  that  the  delivery  was  implied ;  for  it 
was  stated,  that  the  defendant  had  carried  the  hare  part  of  the  way, 
which  he  could  not  have  done  without  a  delivery;  and  as  for  the  breach 
of  promise,  the  action  was  not  brought  for  that,  but  for  the  loss  of  the 
hare ;  the  promise  was  only  inducement.  Accordingly  they 
*gave  judgment  for  the  plaintiflF.  Hutton  v.  Osborne^  B.  R.  [  *420  ] 
M.  3  Geo.  IL  MSS. 

Coach-owners  are  not  liable  for  injuries  which  passengers  may  sustain 
from  inevitable  accidents,  as  from  the  oversetting  of  the  coach  from  the 
horses  taking  fright,  there  not  being  any  negligence  in  the  driver  ;(r) 
but  otherwise  it  ifi,  if  there  be  negligence  in  the  driver.  A  coach-owner 
is  bound  to  convey  his  passengers  in  road-worthy(«)  vehicles,  and  if  an 
accident  happen  from  a  defect  in  construction,  the  owner  is  liable, 
although  the  defect  be  out  of  sight  and  not  discoverable  upon  ordinary 
examination.(2)     See  the  duty  of  coach-owners,  fully  explained  by 

(r)  Aston  v.  Heaven^  2  Esp.  N.  P.  C.  633. 

(?)  Sharp  V.  Orey^  9  Bingh.  457  j  2  M.  &  Sc.  620. 

(1)  See  Thomphng  v.  Saltmarth,  14  S.  k  R.  275;  JSaiterlee  v.  Groatj  1  Wend.  272. 

(2)  For  iiguries  to  the  persons  of  passengers  thej  are  not  responsible,  if  thej  have 
done  all  that  human  foresight  and  care  can  do  to  insure  their  safety.  Camb.  j*  A.  R, 
R,  Co,  y.  JBurkej  13  Wend.  611.  But  the  law  implies  negligence  when  the  injury  to  a 
coach  passenger  was  occasioned  bj  the  wheel  coming  off  on  a  plain  level  road,  while 
the  coach  was  driven  at  a  moderate  rate,  and  it  lies  on  defendant  to  rebut  this  infer- 
ence. Ware  v.  Gay,  11  Pick.  106.  "  In  the  case  of  the  Camd.  «$■  A.  R.  R.  Co.  v.  Burke, 
13  Wend.  626,  the  court  consider  that  the  proprietors  of  public  convejances  are  liable 
at  all  events  for  the  baggage  of  passengers ;  but  as  to  their  persons,  thej  are  liable  only 
for  the  want  of  such  care  and  diligence  as  is  ^characteristic  of  cautious  persons.' 
Such  then  is  the  difference  in  respect  to  responsibility  between  common  carriers  of 
goods  and  chattels  and  common  carriers  of  the  persons  of  passengers ;  the  former  being 
liable  for  all  damage  not  occasioned  by  the  act  of  God,  &c.,  and  the  latter  not  being 
liable  for  any  injuries,  unless  in  case  of  the  want  of  that  circumspection  and  diligence 
which  is  *  characteristic  of  cautious  persons,'  where  the  limbs,  lives,  and  health  of  hu- 
man beings  are  at  their  control.  There  are,  undoubtedly,  certain  risks  which  are  in- 
curred by  aU  traveUers  in  public  vehicles,  for  which  the  proprietors  of  them  are  not 
responsible ;  and  these  are  casualties  which  human  sagacity  cannot  foresee,  and  against 
which  the  utmost  prudence  cannot  guard.  If,  for  instance,  a  gun  should  be  fired  so 
near  a  stage-coach  as  to  frighten  the  horses,  and  they  becoming  unmanageable,  upset 
the  coach  and  injure  a  passenger,  he  is  without  remedy  as  against  the  driver  or  his 
employers.  But  for  damage  done  to  goods,  in  consequence  of  such  an  event,  in  the  hands 
of  a  common  carrier  of  them,  he  would  be  liable.  Every  wayfarer  in  a  public  vehicle 
must  make  up  his  mind  to  meet  the  risks  incident  to  the  mode  of  travel  he  adopts ;  risks 
which  cannot  be  avoided  by  the  utmost  degree  of  care  and  skill  in  the  preparation  and 
management  of  the  means  of  conveyance.  A  guaranty  to  this  extent  is  the  only  one 
given  for  the  protection  of  the  wayfarer's  person  by  the  proprietors  of  the  line."  Angell 
on  Carriers,  {  523  j  Stokes  v.  Saltonstall,  13  Peters,  181 ;  M^Kinney  v.  Neal,  1  M'Lean,  540. 

"  The  minor  duties  of  the  carrier  of  passengers  grow  out  of  and  are  deducible  fbom  that 
general  responsibility  which  binds  him  to  carry  safely  those  whom  he  takes  into  his 
conveyance,  as  far  as  human  foresight  and  care  will  go ;  that  is,  for  the  utmost  care 
and  diligence  of  very  cautious  persons.  This  rule  is  less  stringent  than  that  which  applies 
to  common  carriers  of  goods,  who  are  in  the  nature  of  insurers,  answerable  for  accidents 
and  thefts,  and  even  for  losses  by  robbery ;  for  all  losses,  in  short,  which  do  not  fall 
within  the  excepted  cases  of  the  act  of  God,  or  of  the  public  enemy.  Passenger  carriers  do 
not  warrant  or  insure  the  safety  of  passengers ;  they  are  not  responsible  for  accidents,  but 
only  for  want  of  due  care,  for  the  want  of  the  utmost  human  foresight,  and  that  degree 
of  diligence  which  characterizes  very  cautious  persons." 
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Besty  C.  J.,  in  Orofts  v.  WaterhoiLsej  8  Bingh.  321.  The  proprietors 
of  a  mail-coach  are  answerable  for  an  injury  sustained  bj  a  passenger, 
through  the  miscondvict  of  their  driver.(f)  A.,  a  stable-keeper,  let  to 
B.  four  horses  to  draw  B.'s  carriage  from  C.  to  D.  The  horses  were 
rode  by  A.'8  servants.  Through  their  negligence,  the  carriage  of  L  S. 
sustained  an  injury.  It  was  holden,  that  L  S.  might  maintain  an  action 
against  A.(tf)(l) 

(t)  WTiiie  V.  BouUon,  Peake's  N.  P.  C.  81. 

(tt)  Sammell  y.  Wright^  5  Esp.  N.  P.  G.  26S.     Sea  Quarman  t.  Burnett^  6  If.  &  W.  499 ; 
p08tj  tit.  "  Master  and  Servant." 


"  The  rule  of  responsibility  is  stated  by  the  Supreme  Court  of  the  United  States  in  these 
terms :  *  It  is  certainly  a  sound  principle  that  a  contract  to  carry  passengers  differs  from 
a  oontract  to  carry  goods.  For  the  goods  the  carrier  is  answerable  at  all  events,  except 
the  act  of  God  and  the  public  enemy.  But  although  he  does  not  warrant  the  safety  of  the 
passengers  at  all  event,  yet  his  undertaking  and  liability  go  to  this  extent,  that  he  or 
bis  agent,  if  he  acts  by  agent,  shall  possess  competent  skill ;  and  that,  as  far  as  human 
care  and  foresight  will  go,  he  will  transport  them  safely.' "  Stokea  v.  Saliofittally  1 3  Peters, 
191 ;  Edwards  on  Bailments,  583,  585;  JTart  v.  Allm^  2  Watts,  114,  per  Gibson^  C.  J. ; 
Lainff  v.  Colder^  8  Barr,  479 ;  New  Jersejf  Rail  Road  v.  Kennard,  9  Harris,  203. 

(1)  The  proprietors  of  a  steamboat  are  common  carriers,  and  bound  to  receive  onboard 
all  persons  to  whose  character  and  conduct  there  is  no  reasonable  objection,  if  they 
have  suitable  accommodations.  But  they  may  exclude  all  persons  of  bad  habits  or 
character,  who  refuse  to  obey  reasonable  regulations,  or  whose  objects  are  in  any  way 
to  interfere  with  their  interests.  Thus  where  the  proprietors  had  entered  into  a  contract 
with  the  owners  of  a  stage-coach  line  to  carry  passengers  in  connection  with  and  to  meet 
the  steamboat,  and  the  plaintiff  had  been  in  the  habit  of  coming  on  board  for  the  pur- 
pose of  soliciting  passengers  for  a  rival  line  of  stages,  it  was  held  that  if  the  jury  should 
be  of  opinion  that  the  contract  was  reasonable  and  bond  fide^  and  not  entered  into  for 
the  purpose  of  an  oppressive  monopoly,  and  that  plaintiff's  exclusion  was  a  reasonable 
regulation  in  order  to  carry  such  contract  into  effect,  the  proprietors  were  justified  in 
refusing  to  take  him  on  board.  Jenekt  v.  CoUmany  2  Sumner,  221.  When  two  persons 
have  different  parts  of  the  same  stage  line,  and  the  same  driver  is  hired  by  both  for  the 
whole  route,  they  are  jointly  responsible  for  his  negligence  in  the  carriage  of  money. 
Cobb  V.  Abbottj  14  Pick.  289.  See  Com,  v.  Power^  7  Metcf.  506;  Hall  v.  Potrer,  12  li 
482;  Angell  on  Carriers,  {  530;  Oravea  v.  Oamble^  7  Penn.  Law  Jour.  270. 

Although  it  is  no  where  expressly  laid  down  that  innkeepers  are  liable  to  the  same 
extent  with  common  carriers,  viz.,  for  all  losses  except  by  inevitable  accident  or  by  public 
enemies,  yet  such  seems  to  be  the  law.  Metcalfs  ed.  Yelverton's  Rep.  162,  a,  note  (1.) 
Quinton  v.  Courtney ,  I  Haywood,  40;  Clute  v.  TTij^yiiw,  14  Johns.  Rep.  175. 

The  principle  exhibited  in  Caly^a  case,  8  Coke,  32,  in  regard  to  the  liability  of  an  inn- 
keeper, is  well  established  as  a  part  of  the  law  in  this  country.  An  innkeeper  is  answei^ 
able  for  all  losses  happening  to  the  goods  of  travellers  becoming  his  guests ;  except  such 
losses  are  caused  by  the  act  of  Qod  or  the  public  enemies,  or  by  the  conduct  of  the  guest 
himself,  or  his  servant,  or  the  companion  whom  he  brings  with  him.  Ma*on  y.  Tlkompsonj 
9  Pick.  280,  284;  Kitten  v.  HUdebrand^  9  B.  Monroe,  72,  74;  ThickaUen  r.  ffovard^S 
Blackf.  535,  537  ;  and  he  is  answerable  not  only  for  their  safe-keeping  but  for  their  well- 
keeping  ;  liable  if  they  be  injured  as  well  as  if  they  be  stolen.  Shaw  v.  Berry,  31  Maine, 
228,  in  which  a  misconception  by  Story^  J.,  of  the  principal  case  and  of  the  law  of  inn- 
keepers, is  ably  corrected. 

To  become  subject  to  this  extraordinary  liability,  it  is  essential  that  the  person  should 
be  a  common  innkeeper ;  that  is  to  say,  should  exercise  the  calling  or  business  of  enter- 
taining travellers  or  transient  persons,  either  together  with,  or  without  their  horses;  and 
should  thereby  become  bound  to  receive  and  entertain  all  travellers  demanding  hospi- 
tality, unless  there  be  a  good  excuse  for  refusing.     The  keeper  of  a  boarding-house,  or  a 
coffee-house,  though  he  may  occasionally  entertain  travellers,  does  not  incur  the  respon- 
sibility of  an  innkeeper.   Lyon  v.  Smithy  1  Morris,  184 ;  Kitten  v.  ffildebrand^  9  B.  Monroe, 
72.  75.     And  see  Dantey  v.  Richardton^  3  Ellis  k  Blackburn,  1  Q.  B.  144;  77  E.  C.  L. 
143.    And  it  is  only  in  relation  to  the  goods  of  travellers  or  wajrfarers,  becoming  his 
guests,  that  an  innkeeper  incurs  this  liability;  the  goods  of  a  permanent  boarder,  at  an  inn, 
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11.  Of  the  Stat.  11  Geo.  IV.  ^  1  Will.  IV.  e.  68,  limiting  the  Bespon^ 
nihility  of  Carriers  hy  Land,  as  to  the  Loss  of  Parcels  of  a 
certain  JOescription.  Stat.  7  0-eo.  II.  c.  15 ;  63  Geo.  III.  c. 
159.(1) 

On  the  23d  of  July,  1880,  an  act  was  passed  (11  Geo.  IV.  k  1  Will. 


are  not  thus  protected;  Manning  ▼.  WelU^  9  Humph.  146;  Kitten  v.  ffUdebrand,  9  B. 
Monroe;  and  see  Berkshire  Woollen  Co,  v.  Procter j  7  Gush.  417. 

To  g^ve  rise  to  this  liability  in  an  innkeeper,  it  is  necessary  that  the  traveller  should 
hare  become,  in  point  of  law,  his  gnest.  If  a  traveller  comes  to  an  inn  and  becomes  its 
guest,  and  leaves  his  property  there,  and  goes  out  for  a  time,  intending  to  return,  the 
innkeeper  is  liable  for  goods  lost  during  the  guest's  absence.  McDonald  v.  Edgerton^  5 
Barbour  S.  Ct.  560.  And  the  liability  is  not  altered  by  the  fact  that  the  traveller  has 
made  an  agreement  vrith  the  innkeeper  for  the  price  of  Ms  board,  by  the  week.  Berk^ 
shire  Woollen  Co.  v.  Procter^  7  Gushing,  417 ;  1  Smith's  Leading  Gases,  307,  5th  Am.  ed. 
note. 

(1)  The  general  responsibility  of  common  carriers  under  all  circumstances,  except 
those  before  mentioned,  has  induced  them  to  make  special  contracts  for  the  carriage  of 
goods  beyond  a  certain  value,  and  to  require  a  premium  in  proportion  to  the  risk.  In 
this  case,  if  the  premium  is  not  paid,  the  carrier  will  not  be  answerable.  A  bag  sealed 
was  delivered  to  a  carrier,  and  said  to  contain  2002.,  and  the  carrier  gave  a  receipt  for  eo 
much,  when  in  fact  it  contained  400/. :  the  carrier  was  robbed ;  it  was  ruled  by  Holt^  G.  J. 
that  he  should  be  answerable  only  for  200/.,  for  his  reward  extended  no  further.  Tyle  v. 
Morricsj  Garth.  485.  If  a  box  is  delivered  to  a  carrier  generally,  and  he  accepts  it  so,  be 
is  answerable,  though  the  parties  did  not  inform  him  that  there  was  money  in  it,  but  if 
the  carrier  asks,  and  the  owner  says,  there  is  not  any  money,  or  if  the  carrier  accepts  it 
conditionally  provided  there  is  not  any  money  in  it,  it  was  holden  by  JTmy,  G.  J.  that 
the  carrier  was  not  liable  in  either  of  these  cases.  C,  B.  Titchbum  v.  White,  London  Sit- 
tings, Str.  145.  That  the  public  may  be  informed  of  the  nature  of  these  special 
undertakings,  it  is  usual  for  carriers,  either  to  insert  in  the  newspapers,  or  to  distribute 
hand-bills,  or  to  place  in  a  conspicuous  situation  in  the  oi£ce,  or  other  place  appointed 
for  the  reception  of  the  goods,  an  advertisement  in  the  form  following :  ^  Take  notice, 
that  the  proprietors  of  coaches,  &c.,  transacting  business  at  thiB  oiBce,  will  not  be 
acconntable  for  any  passenger's  luggage,  money,  plate,  jewels,  watches,  writings,  goods, 
or  any  package  whatever,  (if  lost  or  damaged,)  above  the  value  of  5/.,  unless  insured  and 
paid  for  at  the  time  of  delivery.'  The  terms  of  these  notices  vaiy.  The  provisions  of 
some  are  of  such  a  nature  as  to  go  in  discharge  of  the  liability  of  the  carrier  entirely, 
unless  the  terms  of  the  notice  are  complied  with ;  see  a  notice  of  this  kind  in  Clag  v. 
Willanj  1  H.  Bl.  298 ;  others  limit  the  responsibility  of  the  carrier  to  a  certain  sum,  if  the 
conditions  are  not  complied  with.  See  this  kind  of  notice  in  Clark  v.  Oragj  6  East's  R. 
564.  Under  the  term  *Moss"  in  these  notices,  a  loss  by  robbery  is  comprehended.  Cov^ 
ington  v.  Willanj  Gow's  N.  P.  G.  115.     Dallas,  G.  J.  5  Eng.  Gom.  Law  Rep.  481. 

The  validity  of  these  general  notices  was  questioned  in  a  modem  case,  Nicholson  v. 
Willan,  5  East's  R.  507.  See  also  Lyon  v.  JUills,  5  Id.  423,  where  the  same  point  was 
made,  but  the  court  did  not  give  any  opinion  upon  it ;  and  it  was  insisted,  that  they 
were  contrary  to  the  policy  of  the  common  law ;  and  that  it  was  the  duty  of  the  carriers, 
if  the  reward  was  not  adequate  to  the  risk,  to  make  special  acceptances  of  the  goods  in 
such  case,  at  a  rate  proportioned  to  the  value  of  the  goods.  But  by  Lord  EUenborough, 
G.  J.,  who  delivered  the  judgment  of  the  court,  **  considering  the  length  of  time  during 
which,  and  the  extent  and  universality  in  which  the  practice  of  making  such  special 
acceptances  of  goods  for  carriage  by  land  and  water  has  now  prevailed  in  this  kingdom, 
under  the  observation  and  with  the  allowance  of  courts  of  justice,  and  with  the  sanction 
also  and  countenance  of  the  legislature  itself,  which  is  known  to  have  rejected  a  bill 
brought  in  for  the  purpose  of  narrowing  the  carrier's  responsibility  in  certain  cases,  on 
the  ground  of  such  a  measure  having  been  unnecessary,  inasmuch  as  the  carriers  were 
deemed  fully  competent  to  limit  their  own  responsibility ;  considering  also,  that  there  is 
no  case  in  the  books,  in  which  the  right  of  a  carrier  thus  to  limit  by  special  contract  his 
own  responsibility  has  ever  been  by  express  decision  denied :  we  cannot  do  otherwise, 
than  sustain  such  right  in  the  present  instance,  however  liable  to  abuse,  and  productive 
of  inconvenience  it  may  be ;  leaving  to  the  legislature,  if  it  shall  think  fit,  to  apply  such  a 
remedy  hereafter  as  the  evil  may  require." 
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IV.  c.  68,)  by  which  the  liability  of  camera  by  land  for  hire,  for  the 
loss  of  or  injury  to  parcels  of  a  certain  description,  has  been  much 

*^  The  following  cases  will  illastrate  the  manner  in  which  these  notices  have  been  con- 
strued. 

'^The  defendants,  who  were  proprietors  of  a  coach,  (Clap  ▼.  WiUarij  1  H.  Bl.  298,)  gave 
notice,  '  that  cash,  plate,  jewels,  writings,  or  any  snch  kind  of  valuable  articles,  would 
not  be  accounted  for,  if  lost,  of  more  than  5/.  value,  unless  entered  as  such,  and  a  penny 
insurance  paid  for  each  pound  value.'  The  plaintiff  sent  a  parcel,  consisting  of  light 
guineas  to  go  by  the  defendant's  coach :  but  the  person  who  was  employed  by  the  plaintiiF 
to  deliver  the  parcel,  although  acquainted  with  the  terms  on  which  Uie  defendants  carried 
valuables,  paid  two  shillings  only  for  the  parcel,  and  two-pence  for  the  booking.  On 
the  part  of  the  plaintiff,  it  was  insisted,  that  he  was  entitled  to  recover  as  far  as  bl.  by 
the  terms  of  the  notice :  but  the  court  were  of  opinion,  that  the  fair  construction  of  the 
notice  was,  that  the  defendants  were  not  liable  to  any  extent.  PigoU  v.  Dunn,  B.  R.  E. 
36  G.  3  S.  P.  cited  by  Lawrence^  J.  in  YaU  v.  WUlan^  2  East's  R.  134. 

*'  So  where  the  defendants  had  given  notice,  {Tzett  v.  Mountain^  4  Id.  371,)  that  they 
would  not  be  accountable  for  any  parcels,  &c.,  of  more  value  than  5^.  unless  entered  as 
such,  and  paid  for  accordingly ;  it  was  holden,  that  the  owner  of  a  parcel  above  the 
value  of  &/.  (which  had  been  delivered  to  the  defendants,  and  lost,  but  which  had  not 
been  entered  and  paid  for  according  to  the  value,}  was  not  entitled  to  recover  any  thmf. 

"  A  parcel  above  the  value  of  5^.  (NiehoUon  v.  Willan,  5  Id.  507)  was  delivered  to  the 
defendants,  (who  were  proprietors  of  the  mail,  and  of  a  heavy  coach  travelling  the  same 
road,)  and  accepted  by  them  to  be  conveyed  by  the  mail.  Notwithstanding  this  accept- 
ance, the  parcel  was  booked  to  go  by  the  heavy  coach.  The  parcel  was  lost,  bat  it  did 
not  appear  in  what  manner.  At  the  trial  it  was  proved  that  the  owner  had  notice  of  an 
advertisement  placed  in  the  coach  office.  The  parcel  in  question  had  not  been  booked  and 
paid  for  according  to  the  terms  of  the  notice.  On  the  part  of  the  owner  of  the  parcel  it  was 
insisted,  that  the  loss  had  not  been  incurred  in  the  course  of  the  defendant's  employmoit 
as  carriers,  but  had  been  occasioned  by  an  act  of  tortious  conversion,  in  direct  contraven- 
tion of  the  terms  on  which  the  goods  were  delivered  to  and  accepted  by  the  defendants. 
But  it  was  holden,  that  the  evidence  on  which  this  argument  was  founded,  vix.  the  mere 
fact  of  the  booking  of  the  goods  for  a  different  coach,  and  a  subsequent  non-deliveir, 
amounted  only  to  a  negligent  discharge  of  duty  in  their  character  as  carriers,  and  not  to 
an  entire  renunciation  of  that  character,  and  of  the  duties  attached  to  it,  so  as  to  make 
them  guilty  of  a  distinct  tortious  misfeasance  in  respect  of  the  goods ;  and  as  the  floods  in 
question  were  above  the  value  of  5/.,  and  had  not  been  insured  and  paid  for  at  the  time 
of  the  delivery,  the  defendants  were  not  accountable  for  the  same,  and  conseqaently  the 
plaintiffs  were  not  entitled  to  recover  any  thing. 

*'  The  true  construction  of  the  notice  is  this,  that  the  carrier  is  not  to  be  protected  by 
the  words  "  lost  or  damaged,"  if  he  divests  himself  wilfully,  or  by  the  acts  of  his  servants, 
of  the  charge  of  the  parcel  intrusted  to  his  care.  Hence,  where  a  parcel  exceeding  5i. 
in  value,  having  been  delivered  to  A.  and  B.,  common  carriers,  to  be  carried  by  Sieir 
mail-coach,  was  accepted  by  them  to  be  so  carried,  and  was  actually  put  into  the  mail, 
and  conveyed  a  short  distance ;  it  was  then  taken  out  of  the  mall-coach  by  a  servant  of 
the  carriers,  and  left  to  be  forwarded  by  another  coach  of  which  A.  was  one  of  the  pro- 
prietors, but  in  which  B.  had  no  concern,  and  the  parcel  was  lost,  but  it  did  not  appear 
by  what  means ;  it  was  holden,  (Qameit  v.  Willan,  5  B.  A  A.  53,  7  Eng.  Com.  Law  Rep. 
19,)  that,  notwithstanding  the  notice,  the  carriers  were  responsible.  So  where  a  pared 
having  been  sent  from  Worcester  to  London,  arrived  in  London,  and  was  taken  from  the 
coach  office  of  the  defendants  in  a  cart,  under  the  direction  of  one  person  only,  for  the 
purpose  of  delivery ;  the  servant  left  the  cart  unprotected  in  the  street,  w^hile  he  went  to 
different  houses  for  the  purpose  of  delivering  other  packages,  and  the  parcel,  the  subject 
of  the  action,  was  lost  out  of  the  cart ;  the  court  were  of  opinion,  (Smith  v.  Homty  % 
B.  Moore,  18,)  that  the  carrier,  notwithstanding  his  notice,  was  liable,  and  that  the  words, 
lost  or  damaged,  did  not  apply  to  a  case  of  that  description.  So  where  a  parcel  con- 
taining country  bankers'  notes,  (Sleai  and  othert  v.  Fapffy  5  B.  &  A.  342,  7  Eng.  Com. 
Law  Rep.  123,)  of  the  value  of  1300/.,  and  addressed  to  their  clerk,  in  order  to  conceal 
the  nature  of  its  contents,  was  delivered  to  the  carrier,  without  any  notice  of  its  value, 
to  be  carried  by  a  mail-coach,  and  was  accepted  by  him  to  be  so  carried.  The  parcel 
was  sent  by  a  different  coach,  and  was  lost.  The  carriers  had  previously  given  notice 
that  they  would  not  be  answerable  for  any  parcel  above  5/.  in  value,  if  lost  or  damaged, 
unless  an  insurance  were  paid.    Ko  insurance  had  been  paid  in  this  case,  yet  it  was 
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altered.     It  is  entitled  '^  An  Act  for  the  more  effectual  Protection  of 
Mail  Contractors,  Stage  Coach  Proprietors,  and  other  common  Carriers 


holden,  that  the  carrier  was  responsible  for  the  loss.  So  where  goods  were  negligently 
deliyered  to  a  person  representing  himself  to  be  of  the  same  name  as  the  person  to  whom 
the  goods  were  addressed.  Duff  t.  Budd^  3  Brod.  k  Bing.  177,  7  £ng.  Com.  Law 
Rep,  399. 

**  It  is  incumbent  on  a  person  who  is  apprised  of  the  carrier's  notice,  when  he  delivers 
a  parcel,  to  state  the  value  of  the  contents,  for  otherwise  he  will  not  be  entitled  to 
recover,  (Batson  v.  Donovariy  4  B.  &  A.  21,  6  Eng.  Com.  Law  Rep.  333,)  unless  there  has 
been  gross  negligence  on  the  part  of  the  carrier. 

"A  carrier  gave  notice  that  he  would  not  be  accountable  for  goods  above  the 
value  of  20/.,  unless  entered,  and  an  inturanee  paid,  over  and  above  the  price  charged  for 
carriage^  according  to  their  value.  The  plaintiff  caused  a  parcel  of  silk,  exceeding  the 
value  of  20/.,  to  be  delivered  and  booked  at  the  warehouse  in  London,  where  the  wagon 
set  out,  but  did  not  pay  anything  for  insurance.  The  goods  were  lost.  It  was  holden, 
that  the  plaintiff  was  not  entitled  to  recover.     Harrit  v.  Fackwood,  3  Taunt.  264. 

"  An  action  was  brought  against  the  proprietors  of  a  stage  coach,  (Gibbon  v.  Paynton 
and  another,  B.  R.  E.  2  O.  3,  and  Bui.  N.  P.  71,  and  4  Burr.  2298,)  for  not  safely  carry- 
ing 100/.,  delivered  to  their  book-keeper  in  a  bag,  from  B.  to  L. ;  and  on  the  trial  it 
appeared,  that  the  money  was  put  into  a  bag,  and  carried  by  the  plaintiff's  servant  to  the 
defendant's  house,  and  there  delivered  to  their  book-keeper,  who  did  not  ask  any  questions 
as  to  the  contents  of  the  bag,  but  took  it  as  a|  common  parcel,  and  was  paid  for  as  such 
by  the  servant  who  did  not  not  give  him  any  information  about  it;  the  money  was  lost; 
and  the  servant,  on  his  cross-examination,  swore  that  he  did  not  receive  any  particular 
instruction  about  the  carriage,  but  only  to  deliver  the  parcel  to  the  book-keeper,  and 
pay  what  was  demanded  of  him  for  the  carriage ;  the  defendants  proved  that  an  adver- 
tisement had  been  put  into  the  country  newspaper  once  every  month,  for  two  years 
together,  concerning  the  carriage  of  parcels  by  this  stage-coach,  with  an  N.  B.  at  the 
bottom  of  it,  that  the  proprietors  would  not  be  answerable  for  any  money,  plate,  jewels, 
writings,  or  other  valuable  goods,  unless  they  were  entered  as  such,  and  paid  for  accord- 
ingly ;  and  that  this  paper  was  taken  in  at  the  house  where  the  plaintiff  lodged,  who 
was  frequently  seen  with  it  in  his  hand  and  appeared  to  be  reading  it.  The  jury 
found  a  verdict  for  plaintiff.  On  a  motion  for  a  new  trial,  the  court  of  King's  Bench 
held,  that  the  defendants  were  not  liable  to  answer  for  this  money;  for  a  carrier  is 
only  liable  in  respect  of  the  reward  which  he  receives;  and  in  the  present  case 
there  was  clear  fraud  committed  by  the  plaintiff.  The  plaintiff  delivered  to  the 
defendant,  (Kenrig  v.  Egglestone,  Alleyn,  93,)  a  carrier,  a  box,  telling  him  only  that 
there  was  a  book  and  tobacco  in  the  box;  whereas,  in  fact, it  contained  100/.  Roll,  C.  J., 
was  of  opinion,  that  as  the  carrier  had  not  made  a  special  acceptance,  he  was  answera- 
ble ;  but  in  respect  of  the  intended  cheat  to  the  carrier,  he  told  the  jury  they  might 
consider  him  in  damages  ;  but  the  jury  gave  a  verdict  for  97/.  against  the  carrier,  which, 
(as  the  repofter  adds)  durum  videbatur  circumetanttbue.  Lord  Mantfield,  C.  J.,  cited  this 
case  in  Oibbon  v.  Paynton,  4  Burr.  2301,  observing,  that  he  should  have  agreed  in  opinion 
with  the  circumstantibut, 

*'  A  box,  in  which  there  was  a  large  sum  of  money,  was  brought  to  the  carrier,  who  de- 
manded of  the  owner  what  was  in  it ;  he  answered,  that  it  was  filled  with  silk,  and  such 
like  goods  of  mean  value ;  upon  which  the  carrier  took  it  and  was  robbed.  Case  cited 
by  ffale,  in  Morae  v.  Slue,  1  Yent.  238.  And  resolved,  that  he  was  liable ;  but  if  the 
carrier  had  told  the  owner  that  it  was  a  dangerous  time,  and  if  there  were  money  in  it, 
he  durst  not  take  charge  of  it,  and  the  owner  had  answered  as  before,  this  matter  would 
have  excused  the  carrier. 

*^  Lord  Manifield,  C.  J.,  in  Oibbon  v.  Paynton,  4  Burr.  2301,  commenting  on  the  prece- 
ding case,  and  the  observations  annexed  to  it,  said,  that  he  should  have  thought  the 
carrier  excused,  although  he  had  not  expressly  proposed  a  caution  against  being  answera- 
ble for  money  ;  for  it  was  artfully  concealed  from  him  that  there  was  any  money  in  the  box. 
And  per  Yates,  J.,  here  is  a  full  proof  of  special  accep  tance,  and  a  deceit  on  the  part  of 
the  plaintiff;  for  it  is  not  necessary  that  there  should  be  a  personal  communication,  in 
order  to  make  a  special  acceptance.  It  is  incumbent  on  common  carriers  to  limit  their 
responsibility  by  a  notice  given  by  themsel^et,  that  is,  by  advertisement  in  a  newspaper, 
handbills,  or  a  board  placed  in  a  conspicuous  situation  in  the  office  appointed  for  the 
reception  of  the  goods,  with  a  proper  notice  painted  or  written  on  it,  in  large  eharac  te 
See  Butler  v.  Heane,  2  Campb.  N.  P.  C.  415,  and  Clayton  v.  Hunt,  3  Id.  27.    Wh  ©^e  the 
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for  Hire,  against  the  Loss  or  Injury  to  Parcels  or  Packages  delivered 
to  them  for  Conveyance  or  Custody,  the  Value  and  Contents  of  which 

carrier  circulates  handbills,  he  will  be  bound  by  their  contents,  and  he  cannot  avail  himself 
of  the  notice  in  the  office,  the  terms  of  which  vary  from  the  handbills,  and  are  more  adran- 
tageous  to  himself.  Cobden  v.  Bolten^  2  Campb.  N.  P.  C.  108.  Having  taken  this  precaution, 
it  will  be  left  to  the  jury  to  presume  that  the  owners  of  the  goods  have  had  notice  of  the 
advertisement,  and  consequently  a  personal  communication  of  the  terms  of  the  notice  in 
each  particular  ease  may  be  dispensed  with.  Where  the  notice  is  put  on  a  board  inlaid 
in  the  wall,  an  examined  copy  will  be  sufficient  evidence.  lb.  In  cases  where  the  ear- 
ner has  not  given  a  general  notice  in  the  manner  above-mentioned,  he  will  not  be  per- 
mitted to  avail  himself  of  the  general  usage  as  it  prevails  among  other  carriers.  See 
Lord  Ellenboroujii' »  opinion  on  this  subject,  in  Clark  v.  Gray^  4  Esp.  N.  P.  C.  178.  A 
notice  suspended  at  the  termini  of  the  journey  will  not  attach  upon  goods  delivered  at 
intermediate  places,  where  notices  are  not  affixed.  Gouger  v.  Jolly ^  Holt,  N.  P.  C.  317, 
Oibbt^  C.  J.,  who  said  the  same  point  had  been  ruled  by  Lord  Kenyon  and  Lord  EUm- 
horough.  But  if  it  be  proved  that  the  principal  was  apprised  of  the  terms  of  the  notice, 
that  is  sufficient,  although  it  cannot  be  proved  that  the  agent  who  delivered  the  parcel 
in  question  was  so  apprised.  May  hew  v.  Eame»^  3  B.  k  C.  601.  And  the  carriers  most 
prove  that  their  employers  were  apprised  of  the  notice ;  the  best  mode  of  doing  this  is  to 
deliver  to  every  person  bringing  a  parcel,  a  printed  paper  containing  the  notice  ;  for  in 
one  place  where  it  was  proved  that  the  party  had  taken  in  for  three  years  a  newspaper 
in  which  the  notice  had  been  advertised  once  a  week,  the  jury  still  found  against  the 
carrier,  and  the  court  refused  to  disturb  the  verdict.  Rowley  v.  UortUy  3  Bingh.  2.  The 
reason  of  a  personal  communication  is,  that  each  party  may  know  the  other's  mind,  and, 
therefore,  if  they  know  each  other's  mind  in  any  other  matter,  that  is  sufficient.  It  has 
been  said,  however,  in  one  case,  {Beck  v.  Evans,  B.  R.  M.  T.  53  G.  3,  per  Le  Blame,  J., 
and  Lord  Ellenborough,  C.  J.,  16  East,  247,)  that  a  carrier  cannot  insist  on  the  terms  of 
the  notice  not  having  been  complied  with  in  a  case  where,  from  the  nature  and  bulk  of 
the  commodity,  e.  y.,  a  pipe  of  brandy,  he  must  have  been  apprised  that  the  vahie 
exceeded  five  pounds.  But  in  another  case,  (Levy  v.  Waterhouse,  Devon.  Snmm.  As. 
1814.  And  on  rule  nisi  for  new  trial  in  Exchequer,  see  1  Price,  280,  n.,  the  rule  was 
discharged  ;)  Gibbs,  C.  J.,  ruled  that  where  a  party  does  not  enter  and  pay  for  his  goods 
as  of  greater  value  than  52.,  although  the  carrier  may  infer  from  other  circamstances 
that  they  were  of  greater  value  than  5Z.,  still  he  may  take  the  benefit  of  the  notice;  and 
that  mere  knowledge  that  the  goods  are  of  greater  value  than  52.,  is  not  sufficient  to 
deprive  the  carrier  of  that  benefit.  And  in  Tkorogood  v.  Marsh  and  another,  Crow's  K. 
P.  C.  105,  Dall-as,  C.  J.,  ruled,  that  the  carrier  might  claim  the  benefit  of  his  notice,  not- 
withstanding the  bulk  of  the  commodity.  In  Beek  v.  Evans,  gross  negligence  and  nc»- 
feasance  were  proved  on  the  part  of  the  carrier's  servant.  And  in  Down  v.  /VomofO,  4 
Campb.  40,  Lord  EUcnborough  ruled,  that  unless  the  appearance  of  the  goods  nee&sanly 
indicated  that  they  were  above  the  value  of  52.,  the  carrier  might  avail  himself  of  his 
notice.  N.  The  payment  of  the  extra  charge  may  be  dispensed  with,  and  if  so,  the  notice 
will  be  unavailing.  Wilson  v.  Freeman,  2  Campb.  N.  P.  527.  And  if  gross  negligence  be 
proved  on  the  part  of  the  carrier,  he  cannot  protect  himself  by  the  notice.  Smith  v. 
Home  and  others,  2  Moore,  18  ;  8  Taunt.  144,  S.  G.  j  Birketi  v.  TTOtofi,  B.  R.  H.  59  Geo. 
3 ;  2  B.  ft  A.  3G5,  S.  P.  An  advertisement  of  the  proprietors  of  a  stage..coach,  con- 
taining the  usual  clause, 'all  baggage  at  the  risk  of  the  owner,'  was  held  not  to  pro- 
tect the  proprietors  of  the  coach  in  an  action  against  them  for  the  loss,  by  the  driver, 
of  a  parcel  containing  bank  notes :  and  it  was  held,  that  the  responsibility  is  the  same, 
whether  the  driver  is  told  that  the  package  contains  money,  or  papers  as  valuable 
as  money.  Dwight  v.  Brewster,  1  Pick.  50 ;  Allen  v.  Sewall,  2  Wend.  327.'*  Text  and 
note  to  former  edition. 

"  It  has  always  been  the  law  of  England  that  the  responsibility  of  the  bailee  in  eveiy 
kind  of  bailment  could  be  changed  by  the  agreement  of  the  contracting  parties.  The 
liability  of  the  common  carrier  could  always  be  varied  by  express  agreement,  and  as  a 
corollary,  by  notices  brought  home  to  the  bailor,  and  a  qualified  acceptance  in  accord- 
ance therewith,  which  necessarily  entered  into  and  formed  a  component  part  of  the 
contract. 

"  The  rule  is  laid  down  by  Judge  Story,  in  his  549th  section,  as  the  settled  law  of  England, 
and  his  words  have  been  adopted  and  sanctioned  by  the  English  Conrt  of  Common  PIes& 
In  delivering  the  opinion  of  that  court,  in  Austin  and  another  v.  The  Manchester,  JSke^M, 
and  Lincolnshire  Railway  Company,  21  (C.  P.)  Law  Jour.  Reports,  179, 183 ;  1  Amer.  Law 
Reg.  114,  Mr.  Justice  Creswell  said:  *  Notices  of  various  kinds  have,  from  time  to  ttne^ 
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shall  not  be  declared  to  them  by  the  Owners  thereof."  Such  is  the 
title  of  the  act,  and  then  the  preamble  recites,  ^^  That  by  reason  of  the 

been  published  by  common  carriers,  with  a  view  to  limit  the  responsibility  cast  upon 
them  by  common  law.  At  one  period  there  was  a  disposition  in  our  courts  to  hold  that 
common  carriers  could  not  by  their  notices  shake  off  that  responsibility  ;  but  Mr.  Justice 
Story,  in  his  work  on  Bailments,  observes,  *  The  right  of  making  such  qualified  accep- 
tances seems  to  have  been  asserted  in  early  times.'  Lord  Coke  declared  it,  in  a  note  to 
Southeote's  case,  4  Rep.  83 ;  and  it  was  admitted  in  Morse  v.  Slue^  1  Vent.  238.  It  is 
now  fully  recognized  and  settled  beyond  any  reasonable  doubt  in  England.  For  this  he 
cites  a  number  of  authorities,  and  we  think  that  he  has  drawn  a  correct  conclusion 
from  them.' " 

In  Hale  r.  The  New  Jersey  Steam  Navigation  Co,^  15  Conn.  539,  the  Supreme  Court  of 
Connecticut,  in  1843,  decided  that  the  contract  being  made  in  New  York  to  carry  car- 
riages from  thence  to  Boston,  the  law  of  New  York  was  the  law  of  the  contract,  and  in 
ascertaining  what  the  rule  was,  they  followed  the  decisions  so  far  as  regarded  public 
notices,  but  did  not  find  it  necessary  to  consider  what  would  be  the  case  if  there  had 
been  a  bill  of  lading  containing  an  express  exception  of  fire,  nor  what  would  be  the  law 
of  Connecticut  in  such  cases.  In  1848,  the  same  question,  in  relation  to  a  bill  of  lading, 
came  before  the  Supreme  Court  of  the  United  States,  in  The  New  Jersey  Steam  Navigation 
Company  v.  77ie  Merchants  Bankj  6  Howard,  334 ;  and  Judge  Nelson  decided  that  if 
OouldT,  Billf  2  Hill,  623,  was  the  law  of  New  York,  it  was  not  the  law  of  the  commercial 
world,  and  therefore  they  were  not  bound  to  recognize  it.  This  case  established  the  doc- 
trine in  conformity  with  the  settled  English  rule,  as  stated  by  Lord  Tenterden^  (Abbott  on 
Shipping,  321,  380,)  that  the  exception  of  fire  in  a  bill  of  lading  was  a  valid  one,  and 
Oouid  V.  HiU^  was  thus  denied  to  be  law  by  the  highest  tribunal  in  the  United  States.  In 
Chippendale  v.  The  Lancashire  and  Yorkshire  Railway  Company ^  21  Law  J.  R.  (Q.  B.)  21, 
the  court  of  Kings  Bench,  following  their  own  decisions  in  Shaw  v.  The  York  and  Mid- 
land Railway  Crmpany^  20  Law  J.  R.  (Q.  B.)  440,  and  Austin  v.  The  Manchester,  Sheffield^ 
and  Lincolnshire  Railway  Company,  13  Q.  B.  347,  decided  that  a  ticket  given  by  the  com- 
pany, and  signed  by  the  bailor  or  his  agent,  containing  the  following :  "  N.  B.  This 
ticket  is  issued  subject  to  the  owner  undertaking  all  risks  of  conveyance  whatever,  as 
the  company  will  not  be  responsible  for  any  injury  or  damage,  however  caused,  occurring 
to  live  stock  of  any  description  travelling  upon  the  Lancashire  and  Yorkshire  Railway, 
or  in  their  vehicles,''  formed  a  special  contract  between  the  parties,  and  exempted  the 
company  from  all  risk  whatever  of  damage  to  the  animals  during  the  journey. 

A  similar  decision  was  made  by  the  Court  of  Common  Pleas,  in  2 1  Law  J.  R.  ^C.  P.)  129, 
and  by  the  Court  of  Exchequer,  in  Carr  v.  The  Lancashire  and  Yorkshire  Railway  Com- 
pany, 21  Law  J.  Rep.  261,  decided  on  the  same  day.  Baron  Parke,  a  very  great  authority, 
said,  '*  Such  a  contract  was  made  in  this  case,  and  the  only  question  is  as  to  the 
meaning  of  the  contract;  according  to  the  old  cases  there  was  this  limitation  upon  the 
construction  of  carriers'  notices,  that  unless  a  carrier  excluded  his  liability  in  express 
terms,  according  to  the  ordinary  terms  of  the  notice,  he  would  be  responsible  for  gross 
negligence.  The  practice  of  a  carrier  protecting  himself  by  notice  was  put  an  end  to  by 
the  carriers'  act."  Baron  Martin  said,  "This  is  the  case  of  a  special  contract  which  the 
'plaintiff  has  adopted  and  assented  to.  Without  doubt  at  common  law  a  carrier  is  entitled 
to  make  a  special  contract."  Insurers  are  answerable  for  gross  negligence ;  and  if  goods 
may  be  insured,  others  may  contract  that  they  will  not  be  answerable  for  their  own  gross 
negligence.  *'  I  am  to  look  only  at  the  terms  of  the  notice,  and  if  the  carrier  had  been 
desirous  of  preparing  a  contract  by  which  he  would  get  rid  of  his  liability,  in  respect  of 
gross  negligence,  he  could  not  have  used  more  apt  words  than  those  that  are  contained 
in  this  notice."  "  With  respect  to  the  argument  of  inconvenience,  the  answer  is,  that 
we  have  nothing  to  do  except  to  carry  out  this  contract;  the  parties  concerned,  and  not 
ourselves,  are  to  judge  of  the  inconvenience.  If  we  hold  the  carriers  in  this  case  respon- 
sible for  gross  negligence,  we  shall  place  them  in  the  situation  of  insurers  and  under- 
writers." 

In  The  Oreat  Northern  Railway  Company  v.  Morville,  21  Law  J.  Rep.  (Q.  B.)  319,  the 
Queens  Bench,  in  considering  a  ticket  issued  by  the  appellants  similar  to  the  one  before 
quoted,  and  how  far  it  formed  a  special  contract  under  the  circumstances  of  that  par- 
ticular case,  g^ve  their  construction  of  the  Carriers'  Act  of  1830.  Justice  Coleridge, 
said,  *'  The  case  shows  sufficient  to  induce  us  to  treat  the  railway  company  as  common 
carriers  of  horses.  That  brings  them  within  the  act  of  parliament.  It  is  conceded  for 
the  respondent  that  the  horse  was  carried  under  a  contract,  but  it  is  said  that  was  a  mere 
contract  to  be  inferred  from  the  notice  in  the  ticket ;  and  it  is  concluded  that  as  the 
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frequent  practice  of  bankers  and  others  sending  by  tbe  public  mails, 
stage-coacheSy  waggons,  vans,  and  other  public  conveyances  by  land, 

notice  spoken  of  in  section  4  of  the  Carriers'  Act,  was  onlj  ayailable  '  if  knowledge  of  it 
was  brought  home  to  the  party  sending  the  goods/  from  which  knowledge  assent  was 
to  be  inferred,  and  from  that  assent  a  contract ;  that  the  legislature  clearly  intended  to 
distinguish  between  that  sort  of  contract  created  bj  the  notice,  and  the  contract  men- 
tioned in  section  6  ;  but  no  stress  has  been  laid  upon  the  word  *■  public,'  in  the  4th  section. 
Now  I  think  that  that  word  receives  a  meaning  from  the  preamble,  for  it  is  there  said 
that  carriers  had  difficulty  in  fixing  the  party  with  knowledge  of  notices  published  by 
them.  It  seems  to  me  that  section  4  refers  to  such  public  notices ;  whereas  section  6 
relates  to  contracts  made  by  the  parties  when  they  come  together.  This  case,  I  think, 
falls  clearly  within  section  6.  The  plaintiff  comes  withiiis  horse  to  the  station,  pajs 
for  the  carriage  of  it,  and  the  clerk  produces  the  ticket ;  whether  the  plaintiff  signs  it  or 
not  is  immaterial ;  if  he  agrees  to  the  terms  set  forth  in  it,  he  is  bound  by  them." 

Mr  Justice  £rle  said,  '*  Y^'^h ether  the  plaintiff  had  signed  the  paper,  or  whether  the 
clerk  had  mentioned  the  terms,  or  whether  the  latter  had  delivered  to  the  plaintiff  a 
ticket,  saying  what  the  terms  were,  there  would  have  been  in  each  case  good  evidence 
of  an  Agreement  between  the  parties."     1  Am.  Law  Reg.  66,  69,  71. 

"That  a  carrier  may,  by  express  contract,  restrict  bis  common  law  liability,  is  now,  I 
think,  a  well  established  rule  of  law.  It  is  so  understood  in  England;  Alleyn,93; 
Went.  190,  238;  Peakc's  N.  P.  C.  150;  4  Burr.  2301 ;  1  Starkie's  R.  186;  Taunt.  271; 
Wi/ld  v.  Pickford,  18  Mees.  k  Welsby,  443;  4  Co.  84;  and  in  Pennsylvania,  Cam. 
and  Am.  R,  R.  v.  Baldauf^  16  Penn.  R.  67  ;  5  Rawle,  179;  Bingham  v.  Rager^  6  Watu 
&  Serg.  495.  In  other  states,  where  tlie  question  has  arisen  whether  notice  would 
excuse  the  liability  of  the  carrier,  it  seems  to  have  been  taken  for  granted,  that  a 
special  acceptance  would  do  so ;  and  in  ^V.  J,  Steam  Nav.  Co,  v.  Merchants'  Baak^ 
6  How.  382,  it  was  so  held  by  the  Supreme  Court  of  the  United  States.  For  the  con- 
current opinions  of  elementary  writers  in  favor  of  this  doctrine,  see  Story  on  Bailm. 
{  549;  Chitty  on  Contr.  152;  2  Kent,  Com.  606;  Angell  on  Carriers,  {g  39,  220,  221. 
Upon  principle,  it  seems  to  me  uo  good  reason  can  be  assigned  why  the  parties  may  not 
make  such  a  contract  as  they  please.  It  is  not  a  matter  affecting  the  public  interests: 
no  one  but  the  parties  can  be  the  losers;  and  it  is  only  deciding  by  agreement  which 
shall  take  the  risk  of  tbe  loss.  The  law,  where  there  is  no  special  acceptance,  impo^s 
the  risk  upon  the  carrier.  If  the  owner  chooses  to  relieve  him,  and  assume  the  risk 
himself,  who  else  has  a  right  to  complain  7  It  is  supposed  that  the  extent  of  the  risk 
will  be  measured  by  the  amount  of  compensation ;  and  the  latter,  it  will  not  be  denial, 
may  be  regulated  by  agreement.  The  right  to  agree  upon  the  compensation,  cannot, 
without  great  inconsistency,  be  separated  from  the  right  to  define  and  limit  the  risk. 
Parties  to  such  contracts  are  abundantly  competent  to  contract  for  themselves.  They 
are  among  the  most  shrewd  and  intelligent  business  men  in  the  community,  and  have  no 
need  of  a  special  guardianship  for  their  protection.  It  is  enough  that  the  law  declares 
the  liability  where  the  parties  have  said  nothing  on  the  subject  But  if  the  parties  will 
be  better  satisfied  to  deal  on  different  terms,  they  ought  not  to  be  prevented  from  doing 
60."     Dorr  v.  New  Jersey  Steam  Nav.  Co,,,  1  Kernan,  492,  per  Parker^  J. 

"Considerable  discussion  of  this  subject  may  be  found  in  the  English  books,  but  the 
question  is  there  mixed  up  with  the  effect  of  notices  and  special  contracts,  in  derogation 
of  the  carrier's  common  law  liability.  The  English  railway  companies  receive  cattle, 
making  special  agreements  sometimes,  that  Hhe  owner  undertakes  all  risks  whatever, 
and  that  the  company  will  not  be  responsible  for  any  injury  or  damage,  however  caused;' 
sometimes  (mixing  up  the  matter  further  with  the  case  of  passengers,)  making  a  contnd 
or  giving  notice  that  the  fare  is  '  for  the  use  of  the  railway  carriages  and  locomotive 
power  only,  and  the  company  will  not  be  liable  for  defects  in  the  cars,  nnless  pointed 
out  by  the  passenger  before  he  gets  in,  nor  for  any  damage  whatever  to  Uve  stock ;'  and 
sometimes  making  the  owner  of  the  stock  sign  a  certificate,  that  he  has  '  examined  the 
carriages  and  is  satisfied  with  their  sufficiency.'  Hence,  in  Shaw  v.  The  York  andX.M. 
R.J  6  Eng.  Railw.  Cas.  87  ;  Auttin  v.  The  Manchester  and  S,  i?.,  5  Eng.  Law  &  £q.  329; 
S.  (7.,  11  Id.  506  ;  Carr  v.  The  Lancashire  R,  Co.,  14  Id.  340 ;  ChippendaU  v.  The  LatK^- 
shire  R.  Co,j  7  Id.  395 ;  Monnlle  v.  The  Great  Northern  R.  R.j  10  Id.  366,  though  the  cases 
were  all  cases  of  the  carriage  of  horses  or  other  beasts,  the  matter  of  the  notices  was  the 
chief  element  of  the  decision." 

"The  question  however  remains,  whether  live  stock  are  the  subjects  of  the  ordinary 
and  implied  contracts  of  common  carriers  at  all.  In  regard  to  slaves,  who,  in  some 
states  would  come,  perhaps,  more  under  the  title  of  live  stock  than  of  passengers,  the 
qaestion  has  been  several  times  decided.    Though  chattels  to  some  purposes,  they  sLie 
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for  hire,  parcels  and  packages  containing  money,  bills,  notes,  jewellery, 
and  other  articles  of  great  value  in  a  small  compass,  much  valuable 
property  is  rendered  liable  to  depredation,  and  the  responsibility  of 
mail  contractors,  stage-coach  proprietors,  and  common  carriers  for 
hire,  is  greatly  increased ;  and  through  the  frequent  omission 
by  persons  sending  *such  parcels  and  packages  to  notify  the  [  *421  ] 
value  and  nature  of  the  contents  thereof,  so  as  to  enable  such 
mail  contractors,  &c.,  by  due  diligence  to  protect  themselves  against 
losses  arising  from  their  legal  responsibility,  and  the  difficulty  of  fixing 
parties  with  knowledge  of  notices  published  by  such  mail  contractors, 
&c.,  with  the  intent  to  limit  such  responsibility,  they  have  become 
exposed  to  great  and  unavoidable  risks,  and  have  thereby  sustained 
heavy  losses ;  it  is  then  enacted.  That  no  mail  contractor,  stage>coach 
proprietor,  or  other  common  carrier  hy  land,  for  hire,  shall  be  liable 

still  human  beings ;  and  as  thej  cannot  be  stowed  away  like  bales  of  goods,  and  have 
the  power  of  locomotion — of  running  and  of  avoiding  risks — and  a  measure  of  intelli- 
geoce,  the  common  law  measure  of  liability  of  the  carrier  of  goods,  has  in  certain  cases, 
been  held  not  to  apply  in  all  its  extents.  Thus  where  slaves  carried  on  a  steamboat, 
have  been  lost  by  drowning  or  escape.  Boyce  v.  Anderson,  2  Peters,  151 ;  Clark  v. 
McDonald,  4  M'Cord,  223 ;  SUl  v.  The  So.  Car.  Railroad,  4  Rich.  154 ;  or  shot  by  accident, 
IfClenaffhan  v.  Brock,  4  Id.  17,  the  carrier  has  been  discharged,  it  appearing  he  had  used 
proper  care  and  diligence  in  the  case.  In  deciding  how  far  the  carriers  of  live  stock 
are  to  be  charged  as  common  carriers,  said  the  court  in  White  v.  The  Winnisimmet  Co., 
1  Gush.  158,  regard  is  to  be  had  to  the  nature  of  the  thing  transported.  Carriers  of  pas- 
sengers are  not  common  carriers  with  all  the  liabilities  of  such.  And  the  court  dis- 
tinguishes the  case  of  living  beings  who  cannot  be  put  under  the  absolute  control  of  the 
carrier,  who  have  the  power  of  locomotion  and  the  opportunity,  by  their  own  voluntary 
act,  of  exposing  themselves  to  greater  hazard  as  well  as  guarding  against  perils,  from  the 
case  of  dead  freight.  Live  stock  can  in  no  proper  sense  be  called  goods  or  produce,  in 
the  carriage  of  which  the  office  is  defined  to  consist.  The  transportation  of  live  stock, 
for  any  distance,  has  sprung  up  since  the  introduction  of  railways.  In  three  or  four  of 
the  English  cases  above  cited,  as  also  in  the  last  cited  American  one,  where  a  horse  on  a 
boat  broke  loose  and  was  injured,  the  owners  or  their  servants  accompanied  the  train  or 
boat;  and  it  is  custoinary,  both  in  England  and  here,  for  the  owners  of  live  stock  trans- 
ported by  railway  or  steamboats,  to  provide  some  special  attendant  of  their  own  to 
accompany  them.  'There  is,'  say  Messrs.  Smith  k  Bates,  1  Am.  Railway  Cases,  183, 
'no  such  complete  delivery  of  the  property  into  the  custody  of  the  company  as  to  impose 
upon  them  all  the  duties  and  liabilities  of  common  carriers.  It  has  been  decided  that 
the  owners  of  steamboats  employed  to  tow  other  vessels,  are  not  common  carriers,  on  the 
ground  that  there  is  not  that  delivery  of  the  vessels  or  their  cargoes  which  the  law  re- 
quires to  fasten  upon  carriers  their  common  law  liabilities;  Caton  v.  Rumney,  13  Wend. 
387  ;  Alexander  v.  Oreene,  3  Hill,  9  ;  Wells  v.  The  Steam  Nav.  Co.,  2  Ooms.  204.  These 
cases  are  somewhat  analogous  to  those  of  the  transportation  of  cattle  on  a  railway,  as 
respects  the  care  and  custody  of  the  property ;  for  though  the  conductors  of  a  train  have 
a  more  complete  possession  of  the  cattle  in  their  charge  than  the  managers  of  a  towboat 
have  over  the  vessels  committed  to  their  care,  it  seems,  nevertheless,  to  fall  short  of  the 
exclusive  control  which  carriers  usually  have  over  the  ordinary  articles  of  transport.' 
The  feeding  and  other  care  which  cattle  require,  are  duties  which  the  common 
law  never  imposed  on  the  common  carrier;  and  in  the  nature  of  things  the  common 
carrier,  while  answering  against  all  injuries  or  losses  from  external  sources,  cannot  be 
answerable  for  the  nature  of  the  beast  intrusted  to  him,  who  may  kill  himself  or  others 
in  the  place  or  pen  with  him,  or  be  lost  under  circumstances  where  dead  freight  would 
be  perfectly  safe.  Without,  therefore,  too  much  narrowing  the  liability  of  the  carrier  of 
live  stock,  and  affirming  that  he  is  probably  liable  for  the  performance  of  all  that  the  law, 
irrespective  of  any  contract  of  his,  would  impose  upon  him,  and  is  liable  probably  as  a 
common  carrier  except  in  regard  to  those  risks  specially  springing  from  the  character  of 
living  animals,  we  may  safely  say  that  his  liability  is  limited  by  the  nature  of  the  subject, 
and  that  it  is  not,  in  all  respects,  so  extensive  as  that  of  the  common  carriers  of  dead 
freight."     1  Smith's  Leading  Cases,  331,  332,  5  Am.  ed.,  note  by  Wallace. 
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for  the  loss  of,  or  injury  to,  anj  article  of  property  of  the  descriptionfl 
following :  (that  is  to  say,)  gold  or  silver  coin  of  this  realm  or  of  any 
foreign  state,  or  any  gold  or  silver  in  a  manufactured  or  unmanufac- 
tured state,  or  any  precious  stones,  jewellery,  watches,  clocks,  or  time- 
pieces of  any  description,  trinkets,  bills,  notes  of  the  governor  and 
company  of  the  Banks  of  England,  Scotland,  and  Ireland  respectively, 
or  of  any  other  bank  in  Great  Britain  or  Ireland,  orders,  notes,  or 
securities  for  payment  of  money,  English  or  foreign,  stamps,  maps, 
writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or  silver 
plate,  or  plated  articles,  glass,  china,  silks  in  a  manufactured  or  un- 
manufactured state,  and  whether  wrought  up  or  not  wrought  up  with 
other  materials,  furs(2;)  or  lace,  or  any  of  them,  contained  in  any  parcel 
or  package  which  shall  have  been  delivered,  either  to  be  carried  for 
hire,  or  to  accompany  the  person  of  any  passenger  in  any  mail  or 
stage-coach,  or  other  public  conveyance,  when  the  value  of  such  pro- 
perty aforesaid  contained  in  such  parcel  or  package  shall  exceed  the 
sum  of  ten  pounds,  unless  at  the  time  of  the  delivery  thereof  at  the 
office,  warehouse,  or  receiving-house  of  such  mail-contractor,  &c.,  or  to 
their  book-keeper,  coachman,  or  other  servant,  for  the  purpose  of  being 
carried,  or  of  accompanying  the  person  of  any  passenger  as  aforesaid, 
the  value  and  nature  of  such  property  shall  have  been  declared  by  the 
persons  sending  or  delivering  the  same,  and  such  increased  charge  is 
nereinafter  mentioned,  or  an  engagement  to  pay  the  same,  be  accepted 
by  the  person  receiving  such  parcel  or  package."  By  the  second  sec- 
tion, common  carriers,  upon  delivery  of  such  parcels  exceeding  the 
value  of  ten  pounds,  and  so  declared  as  aforesaid,  may  demand  an  in- 
creased rate  of  charge,  which  is  to  be  notified  by  a  notice  in  legible 
characters  affixed  in  the  office ;  and  persons  sending  parcels  are  to  be 
bound  by  such  notice,  without  further  proof  of  the  same  having  come 
to  their  knowledge.  The  third  section  directs  that  carriers  shall,  if 
required,  give  a  receipt  for  the  parcel,  acknowledging  the  same  to  have 
been  insured,  which  receipt  shall  not  be  liable  to  any  stamp  duty;  and 
carriers  who  do  not  give  such  receipt,  when  required,  or  affix  the  proper 
notice,  are  not  entitled  to  the  benefit  of  this  act.  By  the  fourth  sec- 
tion, carriers  cannot  by  a  notice  limit  their  liability  at  common 
[  ^422  ]  law  to  answer  for  the  loss  of  any  articles  in  respect  *whereof 
they  arc  not  entitled  to  the  benefit  of  this  act.  By  the  fifth 
section,  every  office  of  such  common  carrier  shall  be  deemed  a  receiving- 
house,(y)  and  any  one  proprietor  shall  be  liable  to  be  sued,  and  no 
action  shall  abate  for  want  of  joining  any  co-proprietor.  Special  con- 
tracts are  not  to  be  afiected  by  this  act.(z)  Parties  entitled  to  damages 
for  parcels  lost  or  damaged,  may  recover  the  extra  charges  for  insu- 
rance, (a)  This  Kct(b)  does  not  protect  any  such  common  carrier  from 
liability  to  answer  lor  loss  or  injury  arising  from  the  felonious  act  of 
any  servant  in  their  employ,  nor  does  it  protect  any  such  servant  from 
liability  for  any  loss  or  injury  occasioned  by  their  own  personal  neglect 

(x)  Mayhew  v.  NeUotiy  6  C.  &  P.  58. 

(y)  Synu  v.  Chaplin,  5  A.  &  E.  634  j  1  Nev.  k  P.  129. 

(«)  Sect.  6. 

(a)  Sect.  7.  (6)  Sect  8. 
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or  miscondact.  But  common  carriers  are  not  to  be  conclnded  as  to  the 
yalae  of  any  parcel  by  the  value  declared,  but  the  party  injured  must 
prove  the  actual  value  by  the  ordinary  legal  evidence.  (<?)  Money  may 
be  paid  into  court  by  the  common  carrier  m  the  same  manner  and  with 
the  same  efifect  as  money  paid  into  court  in  any  other  action,  (i) 

Although(e)  the  foregoing  statute  in  the  preamble  mentions  articles 
of  great  value  in  a  small  compass,  yet  the  provisions  of  sect.  1,  in  its 
enacting  part,  are  not  controlled  by  those  words  in  the  preamble.  The 
terms  of  that  section  are  general,  and  it  applies  to  any  glass  article,  if 
exceeding  ten  pounds  in  value.  The  carriage  of  glass  requires  par* 
ticular  attention,  and  imposes  peculiar  risk  on  the  carrier.  The  term 
*^  glass"  in  the  act  being  unlimited,  the  court  would  not  be  justified  in 
Baying  that  it  applied  to  small  glasses  only,  and  not  to  glass  of  everv 
description.  In  such  a  case,  therefore,  the  plaintiff  cannot  recover,  if 
he  does  not  comply  with  the  terms  of  the  notice  in  the  ofSce,  unless  he 
can  establish  wrongful  conduct,  so  as  to  take  the  case  out  of  the  pro- 
tection intended  by  the  statute.  Gross  negligence  has,  in  many  cases, 
been  held  to  affix  a  liability  on  a  carrier,  to  which  he  would  not  other- 
wise have  been  subject ;  as  where  he  delivered  the  article  to  a  wrong 
per8on,(/)  or  where  a  mode  of  conveyance(^)  different  from  that 
agreed  for  was  substituted,  viz,j  stage-^oach  for  mail ;  or  where  a  parcel 
was  left  unprotected  in  a  cart(A')  in  a  street  in  London,  or  carried  beyond 
the  place  of  delivery.(i)  But  m  a  recent  case  it  has  been  holden,  that 
as  the  protection  given  by  the  first  section  of  this  statute  is  absolute, 
and  without  exception  or  restriction,  if  any  of  the  goods  enumerated  in 
the  first  section  be  sent  to  a  carrier  for  conveyance  without  a  declara- 
tion of  the  nature  and  value  of  such  goods,  or  without  paying 
or  engaging  to  pay  an  increased  charge,  according  to  ^section  [  ^423  ] 
2,  the  earner  is  not  liable  for  their  loss,  though  it  happen  by 
the  gross  negligence  of  his  servants,  (i)  A  carrier  receiving  goods, 
undertakes  to  carry  them  to  the  party  whose  address  is  upon  them ; 
the  fact  of  their  coming  to  him  through  a  series  of  agents  does  not 
prevent  his  being  liable.  (Z)  Since  the  new  rules,  the  defence  that  the 
value  has  not  been  declared,  cannot  be  made  available  under  the  general 
issue,  (m) 

In  every  contract  for  the  carriage  of  goods,(n)  between  a  person 
holding  himself  forth  as  the  owner  of  a  lighter  or  vessel  ready  to  carry 
goods  for  hire,  and  the  person  putting  ^oods  on  board,  or  employing 
his  vessel  or  lighter  for  that  purpose,  it  is  a  term  of  the  contract,  on 
the  part  of  the  carrier  or  lighterman,  implied  by  law,  that  his  vessel  is 
tight  and  fit  for  the  purpose  of  employment,  for  which  he  offers  and 

(c)  Sect.  9.  (rf)  Sect.  10. 

(e)  Per  Bayley,  B.,  Owm  v.  Burnett^  4  Tyr.  141 ;  2  Cr.  &  M.  353,  S,  C. 
(/)  Birkett  v.  Willan,  2  B.  A  A.  356 ;  />w/v.  Budd^  3  Brod.  k  Bingh.  1 Y7. 
(g)  Garnett  v.  Willan,  5  B.  A  A.  53  ;  Sleat  v.  Faffff^  6  Id.  342. 
(A)  Smith  T.  ffomej  Holt's  N.  P.  0.  643  ;  8  Taunt.  144. 
(t)  Ellis  T.  Turner,  8  T.  R.  631. 

(k)  Hinton  v.  Libhin,  2  Q.  B.  646 ;  2  G.  A;  D.  36.     See  WyldY,  Pickford,  8  M.  &  W.  443. 
(/)  Per  Denman,  G.  J. ;  Sytns  y.  Chaplin,  5  A.  &  E.  642  ;  and  see  Mttsehamp  y.  LanecttUr 
and  Preston  Junction  Railway  Company,  8  M.  &  W.  421,  ante  p.  419. 
(m)  Symsv.  Chaplin,  5  A.  &  B.  634;  1  Nev.  &  P.  129. 
(n)  Lyon  y.  Metis,  5  East,  428. 
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holds  it  forth  to  the  public.  And  the  carrier  and  lighterman  wiil  be 
responsible  for  a  breach  of  this  implied  undertaking,  although  he  should 
give  notice,  '^  that  he  will  not  be  answerable  for  any  loss  or  damage, 
unless  occasioned  by  want  of  ordinary  care  in  the  master  or  crew  of 
the  vessel,  in  which  case  he  will  pay  107.  per  cent,  on  such  loss  or 
damage,  so  as  the  whole  does  not  exceed  the  value  of  the  vessel  and 
freight ;"  because  the  object  of  such  notice  is  to  limit  the  responsibility 
of  the  carrier  in  those  cases  only  where  the  law  would  otherwise  have 
made  carriers  answerable  for  the  neglect  of  otherSy  and  for  aecidenU 
which  it  mi^ht  not  be  within  the  scope  of  ordinary  care  and  caution  to 
provide  against.(l)  In  Elli%  v.  Turner ^  8  T.  R.  531,  where  a  similar 
notice  was  given,  the  owner  of  the  vessel  was  holden  liable  for  the 
whole  loss  upon  the  special  undertaking  of  the  master.  (2) 

By  Stat.  7  Geo.  II.  c.  15,  s.  1,  reciting,  that  it  had  been  holden  that 
the  owners  of  vessels  were  answerable  for  goods  made  away  with  by 
the  masters  or  mariners,  without  the  knowledge  or  privity  of  the  owners, 
whereby  merchants  were  discouraged  from  adventuring  their  fortunes 
as  owners  of  vessels,  to  the  prejudice  of  trade  and  navigation,  it  is  en- 
acted, that,  "  the  owners  of  vessels  shall  not  be  liable  for  any  loss  or 
damage,  by  reason  of  any  embezzlement,  secreting,  or  making  away 
with  (by  the  master  or  mariners)  of  any  goods  shipped  on  board  any 
vessel,  or  for  any  act,  matter  or  thing,  aamage,  or  forfeiture,  done,  oc- 
casioned, or  incurred  by  the  master  or  mariners,  or  any  of  them,  with- 
out the  privity  and  knowledge  of  the  owners,  further  than  the  value  of 
the  vessel  with  her  appurtenances  and  freight  for  the  voyage,  wherein 
the  embezzlement,  &c.,  shall  be  made." 

An  action  was  brought  against  the  owner  of  a  vessel  to  re> 
[  *424  ]  cover  *the  value  of  a  quantity  of  dollar8(o)  shipped  by  the 
plaintiff  on  board  the  defendant's  vessel,  bound  from  London 
for  Hamburgh.  The  dollars  had  been  faken  during  the  night,  by  force, 
from  on  board  the  vessel,  by  a  number  of  freshwater  pirates,  as  the 
vessel  lay  at  anchor  in  the  Tnames.  The  defendant  relied  on  the  pre- 
ceding statute,  proving  that  one  of  the  mariners  was  accessory  in  the 
robbery,  by  giving  intelligence.  The  Court  of  King's  Bench,  were  of 
opinion,  that  this  case  fell  within  the  words,  "any  act,  matter,  or 
thing,  done,  occasioned,  or  incurred,  by  master  or  mariners,  or  any  of 
them,"  and,  consequently,  that  the  defendant  was  not  liable  beyond  the. 
value  of  the  vessel  and  freight.     The  preceding  statute  afforded  a  veiy 

(o)  SuUon  Y.Mitchellf  1  T.  R.  19. 


(1)  Carriers  by  land  maj  limit  their  responsibility  by  notices  clear  and  ejcplicit,  and 
brought  home  to  the  plaintiff  or  his  agent,  except  against  gross  negligence,  frand,  and 
want  of  ordinary  care.  A  notice,  '^  that  all  baggage  is  at  risk  of  owners,"  does  not  apply 
to  goods  other  than  the  trunkty  i^c.  of  passengers.  Jieckman  v.  Chottsf,  6  Rawle,  1 79; 
Bean  v.  Green,  3  Fairf.  422.  Nor  excuse  against  injuiy  to  the  baggage  fi*om  a  defect  in 
the  vehicles  or  machinery  used  in  transporting,  although  there  be  no  actual  negUgeuce. 
Camden  Company  v,  Burke,  13  Wend.  611.     See  note  (1,)  420,  ante, 

(2)  The  measure  of  damages,  where  goods  are  embezzled  or  lost  daring  the  voyage,  is 
the  clear  net  value  of  goods  of  like  kind  and  quality  at  the  port  of  delivery.  Watkinrnm 
T.  Laugkton,  8  Johns.  Rep.  213 ;  Vid.  also  Warden  v.  Greei-,  6  Watts,  424  \  McGrrgvr  v, 
Kilgore,  6  Ohio,  362  ;  Sedgwick  on  Damages,  ch.  12,  p.  355,  2d  ed. 
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inadequate  protection  to  the  owners  of  vessels,  for  they  still  remained 
liable  for  the  full  amount  of  goods  lost  by  robbery,  embezzlement,  &c., 
to  which  the  master  or  mariners  were  not  privy ^  and  the  case  of  a  loss 
by  fire  was  wholly  unprovided  for  by  the  statute  ;  to  remedy  these  in- 
conveniences, and  for  the  further  encouragement  of  trade  and  naviga- 
tion, the  statute  26  Geo.  III.  c.  86,  s.  1,  has  confined  the  liability  of 
the  owners  of  vessels  for  any  loss  or  damage,  by  reason  of  any  robbery, 
embezzlement,  &c.,  without  the  privity  oi  the  owners,  to  the  value  of 
the  vessel  and  freight,  althottgh  the  master  or  mariners  are  not  con- 
cerned in,  or  privy  to,  such  robbery y  embezzlementy  ^c.  The  second  sec- 
tion exempts  the  owners  of  vessels  entirely  from  answering  for  any  loss 
by  fire.  And  by  the  third  section,  "  the  owners  of  vessels  shall  not  be 
liable  to  answer  for  any  loss  happening  to  any  gold,  silver,  diamonds, 
watches,  jewels,  or  precious  stones,  by  reason  of  any  robbery,  embez- 
zlement, making  away  with,  or  secreting  thereof,  unless  the  owner  or 
shipper,  at  the  time  of  shipping,  insert  in  his  bill  of  lading,  or  other- 
wise declare  in  writing  to  the  master  or  owner  of  the  vessel,  the  nature 
quality  and  value  of  such  gold,  &c."  When  the  goods  were  described 
as  ^'  1338  hard  dollars,"  this  being  a  coin  current  at  the  port  of  ship- 
ment, it  was  held  a  sufficient  compliance  with  the  act.Q?)  The  fourth 
section  directs,  that  the  freighters  or  proprietors  shall  receive  satisfac- 
tion in  average  in  proportion  to  their  respective  losses,  if  the  value  of 
vessel  and  amount  of  freight  shall  not  be  sufficient  to  make  them  full 
compensation ;  and  empowers  the  freighters  or  proprietors,  or  any  of 
them  on  behalf  of  himself  and  the  other  proprietors,  or  the  owners  of 
the  vessel,  to  exhibit  a  bill  in  equity  for  the  discoverv  of  the  amount  of 
the  losses,  and  also  of  the  value  of  the  vessel  and  n*eight,  and  for  an 
equal  distribution  and  payment  thereof  among  the  freighters  in  propor- 
tion to  their  losses ;  provided  that,  where  the  part-owners  of  the  vessel 
exhibit  the  bill,  they  shall  annex  an  affidavit,  negativing  collusion  with 
any  of  the  defendants ;  and  shall  thereby  offer  to  pay  the  value  of  the 
vessel  and  freight,  as  the  court  shall  direct,  whereupon  the  court  shall 
ascertain  the  value,  and  direct  payment  thereof,  as  in  the  case 
of  bills  of  interpleader.  The  foregoing  *statute  relates  only  to  [  *426  ] 
ships  usually  occupied  in  sea  voyages,  and  not  to  small  craft, 
lighters  and  boats  concerned  in  inland  navigation.(9)  See  further  pro- 
visions on  this  subject  in  stat.  53  Geo.  III#c.  159,  and  Gale  v.  Laurie^ 
6  B.  &  0. 156,  Stat.  6  Geo.  IV.  c.  125,  ss.  53,  5. 

The  preceding  statutes  do  not  affect  the  liability  of  masters  and  ma- 
riner8.(r) 


III.   Of  the  Lien  of  Carriers* 

By  the  custom  of  the  realm,  a  common  carrier  is  bound  to  carry  the 
goods  of  the  subject  for  a  reasonable  reward,  to  be  therefore  paid,  by 

{p)  Oibbs  V.  Potter,  10  M.  ft  W.  70. 

{q)  Hunter  v.  McOovm,  D.  P.  1819 ;  1  Bli.  573. 

(r)  See  7  Geo.  II.  c.  16,  s.  4;  26  Geo.  III.  c.  36,  s.  5;  53  Geo.  III.  c.  159,  s.  4. 
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force  of  which  he  has  a  lien(«)(l)  as  far  as  the  carriage  price  of  the 

E articular  goods,  but  not  to  any  greater  extent.(2)  Common  carriers 
aye  in  many  instances  attemptea  to  extend  their  lien,  so  as  to  cover 
their  general  balances,  or,  in  other  words,  they  have  claimed  a  general 
lien.  In  Rushforth  t.  Sadfield,  6  East,  619,  7  East,  224,  it  seems  to 
have  been  admitted  by  the  court,  that  the  lien  claimed  by  a  carrier  for 
his  general  balance,  was  not  founded  on  the  common  law,  but  that  such 
a  lien  might  arise  by  contract  between  the  owner  of  the  goods  and 
the  carrier ;  and  that  usage  of  trade,  if  general,  uniform,  and  long  es- 
talished,  was  evidence  of  such  contract.(3)  But  it  was  re- 
I]  *42G  ]  solved,  that,  as  general  liens  ufere  *not  to  be  favoured,  the 
party  who  sets  up  such  a  claim  ought  to  make  out  a  very 
strong  case,  and  evidence  of  a  few  recent  instances  of  detainer  by  car- 
riers, for  their  general  balance,  would  not  be  sufficient  to  furnish  an 
inference,  that  the  party  who  dealt  with  a  carrier,  had  knowledge  of 
the  usage,  and  so  to  warrant  a  conclusion,  that  he  contracted  with  re- 
ference to  it,  and  adopted  the  general  lien  into  the  particular  contract 
A  carrier  had  given  notice  that  all  goods  would  be  subject  to  a  lien, 
not  only  for  the  freight  of  the  particular  goods,  but  also  for  any  general 
balance  due  from  their  respective  owners,  goods  having  been  sent  by 
the  carrier  addressed  to  the  order  of  J.  S.,  ji  mere  factor ;  it  was 

(«)  Skinner  r.  Upthaw^  Lord  Rajm.  752. 

(1)  The  owner  of  a  ship  has  a  lien  on  the  cargo  for  freight,  althongh  th«  vessel  be 
hired  to  another,  provided  he  continues  in  the  actual  or  constructive  possession  and 
control  of  it.  But  contra  if  he  part  with  the  possession  to  the  charterer.  Lander  v. 
Clark^  1  Hall,  355;  See  Angell  on  Carriers,  }  367-359;  Sdwards  on  Bailm.  547-552. 

(2)  See  HarUhome  v.  Johnton^  2  Ualst.  108. 

(3)  See  Naylor  v.  Manglet^  1  Esp.  N.  P.  C.  109,  where  it  was  contended,  that  a  wharf- 
inger had  a  lien  for  his  general  balance ;  Lord  Kenyan,  0.  J.,  said,  that  "  liens  were  either 
by  common  law,  usag^e,  or  agreement.  Liens  by  the  common  law  were  given  where  a 
party  was  obliged  by  law  to  receive  goods,  &c.,  in  which  case,  as  the  law  imposed  the 
burthen,  it  also  gave  him  the  power  of  retaining  for  his  indemnity.  This  was  the  case  of 
inn-kcepcrs  ;  that  a  lien  fW)m  usage  was  a  matter  of  evidence.  The  usage  in  the  present 
case  had  been  proved  so  often,  he  said,  it  should  be  considered  as  a  settled  point  that 
wharfingers  had  the  lien  contended  for."  And  in  Speart  v.  llartly,  3  Esp.  N.  P.  G.  81, 
Lord  EUion,  C.  J.  (on  the  authority  of  the  preceding  case)  held,  that  a  wharOnger  had  a 
lien  for  his  general  balance  ;  and  Airther,  that,  although  the  balance  was  of  more  than 
six  years'  standing,  the  wharfinger  might  retain  the  g^ods  by  virtne  of  his  general  lien, 
for  the  debt  was  not  discharged  by  the  operation  of  the  statute  of  limitations,  but  the 
remedy  only.  See  also  Afpinall^  Astiynee  of  Ilowarth,  v.  Piekford^  3  Bos.  &,  Pul.  44. 
n.  (a).  Trover  for  goods  :  the  defence  was,  that  ^he  goods  were  put  by  Howarth  into 
the  hands  of  the  defendant,  as  a  carrier,  to  be  forwarded  from  Manchester  to  his  ware- 
house in  London,  and  that  the  defendant  was  entitled  to  retain  against  the  estate  for  the 
general  balance  due  from  H.  for  the  carriage  of  the  goods.  This  right  was  established 
by  evidence  of  the  defendant  having  before  claimed  and  been  allowed  to  retain  for  his 
general  balance,  both  against  bankrupt  estates  and  solvent  customers,  and  also  by  the 
evidence  of  a  principal  carrier  on  the  western  road  to  the  same  effect,  respecting  himself. 
'*  The  onus  of  making  out  a  right  of  general  lien  lies  upon  the  wharfinger.  There  may 
be  an  usuge  in  one  place  varying  from  that  which  prevails  in  another.  When  the  nsage 
is  general  and  prevails  to  such  an  extent,  that*  party  contracting  with  a  wharfinger  most 
be  supposed  cognizant  of  it,  then  he  will  be  bound  by  the  terms  of  that  usage  ;  but  then 
it  should  be  generally  known  to  prevail  at  that  place.  If  there  be  any  question  as  to  the 
usage,  the  wharfinger  should  protect  himself  by  imposing  special  terms,  and  he  should 
give  notice  to  his  employer  of  the  extent  to  which  he  claims  a  lien.  If  he  n^lects  to  do 
so,  he  cannot  insist  upon  a  right  of  general  lien  for  anything  beyond  the  mere  wharfage." 
Per  Cur.  Holderneta  v.  CoUimon,  7  B.  &  G.  212. 
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hold6n,(^)  that  the  carrier  had  not,  as  against  the  real  owner,  any  lien 
for  the  balance  dne  from  J.  S.  Query,  whether,  if  the  notice  had  been, 
that  all  goods,  to  whomsoever  belonging,  should  be  subject  to  a  lien  for 
any  general  balance  that  may  be  due  from  the  persons  to  whom  they 
are  addressed,  he  would  have  any  right  to  retain  the  goods  for  the 
balance  due  from  I.  S.  7  In  trover  against  a  carrier,  where  the  ques- 
tion was,  whether  the  goods  were  rightfully  retained  by  the  defendant 
in  satisfaction  of  a  general  lien ;  it  was  holden,  that  parol  evidence 
could  not  be  given  of  the  contents  of  a  postable  notice  in  the  defend- 
ant's office,  that  all  goods  carried  by  the  defendant  were  to  be  subject 
to  such  general  lien,  but  that  the  notice  itself  must  be  produced;  and 
also,  that  evidence  of  bill  delivered  to  the  plaintiff,  containing  a  similar 
statement,  could  not  be  received  without  a  notice  to  produce  the  bills.(t£) 
As  liens  at  law  exist  only  in  cases  where  the  party  entitled  to  them 
has  the  possession  of  the  goods;  consequently,  if  a  carrier  parts  with  the 
possession  of  the  goods,  after  the  lien  attaches,  the  lien  is  gone.  (1)  An 
usage  of  carriers  to  retain  goods,(2;)  as  a  lien  for  a  general 
balance  of  account  between  them  and  the  consignees,  *does  [  *427  ] 
not  affect  the  right  of  the  consignor  to  stop  the  goods  in  tran- 
situ. A  carrier(^)  who,  by  the  usage  of  a  particular  trade,  is  to  be 
paid  for  the  carriage  of  goods  by  the  consignor,  has  not  any  right  to 
detain  them  against  tber  consignee  for  a  general  balance  due  to  him  for 
the  carriage  of  other  goods  of  the  same  sort,  sent  by  the  consignor. 
If  a  passenger(2)  book  himself  to  go  by  a  particular  coach,  and  leaves 
his  portmanteau,  the  carrier  will  have  a  lien  for  something,  though  not 
for  the  whole  fare.(2) 


IV,  By  whom  Actions  against  Common  Carriers  ought  to  he  brought. 

In  general  the  action  against  a  carrier,  for  the  non-delivery  or  loss 
of  goods,  must  be  brought  by  the  person  in  whom  the  legal  right  of 
property  in  the  goods  in  question  is  vested  at  the  time;  for  he  is  the 
person  who  has  sustained  the  loss,  if  any,  by  the  negligence  of  the 
carrier,  and  whoever  has  sustained  the  loss  is  the  proper  party  to  call 
for  compensation  from  the  person  by  whom  he  has  been  injured.(a) 
Hence  where  a  tradesman  orders  goods  to  be  sent  by  a  carrier,  as  at 
the  instant  when  the  goods  are  dehvered  to  the  earner,  such  delivery 
operates  as  a  delivery  to  the  purchaser,  and  the  whole  property,  (subject 
only  to  the  right  of  stoppage  in  transitu  by  the  seller,)  vests  in  die 
purchaser,  he  alone  can  maintain  an  action  against  the  carrier  for  any 


( 


t)  Wright  T.  Sndl^  5  6.  &  A.  350.  (u)  Jonts  r.  TarleUm,  9  M.  &  W.  676. 

^z)  Oppenheim  t.  RusatU,  3  Bos.  k  Pal.  42. 
(y)  ButUr  y.  WookoU^  2  Bos.  &  Pul.  N.  R.  64  j  and  see  SmaUY.  Moates,  9  Bingh.  574. 

ig)  JBigffins  v.  Breihertorij  5  G.  &  P.  2. 
a)  Dawsi  v.  Peek^  8  T.  R.  330 ;  1  Atk.  248,  S.  P.  • 

(1)  A  special  contract  with  a  carrier  does  not  waive  the  right  of  lien,  unless  inconsis- 
tent with  it.  A  credit  prolonged  beyond  the  time  of  parting  with  the  possession  bj  the 
carrier  is  Inconsistept  with  such  a  right.    Finney  v.  Wells,  10  Conn.  104. 

(2)  Odo  of  two  or  more  joint  owners  of  a  yessel  cannot  sue  alone  for  freight,  although 
he  is  also  master.    RobtMon  y.  Cushing,  2  Fairf.  480. 

VOL.  1.-^88 
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loss  or  damage  to  the  goods;  and  this  role  holds  as  well  where  the 
particular  carrier  is  not  named  by  the  pnrcha8ery((Xl)  ^  where  he 
18  ;{c)  and  it  holds  as  well  in  the  case  of  a  carrier  by  water,  as  where 
the  goods  are  conveyed  by  land :  bat  it  has  in  no  case  been  held  that 

the  property  passed  to  the  consignee  by  the  consignor's  mere 
[  *428  ]   delivery  to  *a  carrier,  the  consignee  naving  given  no  order 

whatever  for  the  sending  ;(d)  and  where  goods  are  sent  to  a 
customer  for  approval,  as  nntil  acceptance  no  property  vests  in  the 
consignee,  the  action  against  the  carrier  for  loss  is  properly  brought  by 
the  con8ignor.(e) 

The  plaintiff  nad  shipped  good8(/)  on  board  the  Mercurius,  of  which 
the  defendant  was  owner,  to  be  carried  from  London  to  Tonningen. 
The  goods,  (as  appeared  by  an  admission  on  the  part  of  the  plaintiff,) 
were  expressed  in  the  bills  of  lading,  to  be  shipped  by  order  on  account 
of  Hesse  and  Go.  of  Hamburgh.  The  ship  arrived  m  the  river  Eyder, 
but  was  prevented  from  proceeding  to  Tonningen  by  the  commander  of 
one  of  his  Majesty's  frigates,  and  ordered  to  return  home.  After  her 
return,  the  captain  made  an  affidavit,  that  he  believed  the  cargo  to  be 
Danish  property ;  whereupon  the  goods  were  unloaded  and  deliyered 
over  to  the  admiralty  marshal,  and  libelled  in  the  Admiralty  Court ; 
the  plaintiff  afterwards  recovered  them  by  a  proceeding  in  that  court. 
The  action  was  brought  to  recover  the  expenses  incurred  by  the  suit  in 
the  admiralty.  On  the  part  of  the  defendant  it  was  insisted,  that  the 
goods  being  shipped  by  order  and  on  account  of  Hesse  and  Co.,  the 
property  vested  in  them  immediately  on  their  being  shipped  on  board 
the  Mercurius.  Dawes  v.  Peck^  and  Dttttan  v.  Solomonson,  were  cited. 
It  was  also  urged,  that  a  recovery  by  the  present  plaintiff  conld  not 
protect  the  defendant  from  an  action  at  the  suit  of  Hesse  and  Co.  On 
the  part  of  the  plaintiff  it  was  contended,  that  there  was  a  distinctioD 
between  the  carrying  goods  from  one  part  of  England  to  another,  and 
the  transporting  them  beyond  sea.  That  after  a  delivery  of  goods  to 
a  carrier,  to  carry  them  from  one  part  of  England  to  another,  the 
vendor  had  no  property  in  the  soods,  but  only  a  right  of  stopping  in 
transitu ;  and  it  was  admitted,  that  if  the  goods  were  directed  to  be 
sent  by  a  carrier,  without  specifying  the  carrier,  the  deliyery  to  the 
carrier  was  a  delivery  to  the  vendee ;  but  urged  that,  in  the  case  of 

{b)  Button  V.  Solomoruon,  3  Bog.  k  Pul.  584. 

(c)  Daveg  v.  Peck,  8  T.  R.  330  ;  1  Atk.  248. 

(d)  Per  Wightman,  J.,  in  Coatt  r.  Chaplin,  3  Q.  B.  483 ;  2  Q.  &  D.  552,^K»«f,  p.  429. 

(e)  Swain  y.  Shepherd^  1  M.  &  Rob.  223,  Parkt,  J.;  recognized  in  CoaU  t.  CA^ptts  •&« 
tup, 

(/)  Broum  v.  Ilodgton,  2  Campb.  36. 

(1)  Delivery  of  goods  by  the  vendor,  on  behalf  of  the  vendee,  to  a  carrier,  altbougii 
not  named  bj  the  vendee,  is  a  delivery  to  the  vendee.  DiUton  v.  SolomonKm,  3  Bos.  k 
Pul.  582.  And  the  goods  are,  immediately  upon  the  delivery  to  the  carrier,  at  the  risk 
of  the  vendee,  although  the  carrier  is  to  be  paid  by  the  vendor.  Kmg  v.  MeredHk,  3 
Campb.  639.  The  vendor  is  not  bound  to  enter  and  insure  the  goods  with  the  carrier  as 
above  the  limited  value,  without  instructions  for  that  parpose.  Cofhay  v.  IStity  3  Id. 
129.  But  the  delivery  to  the  carrier  ought  to  be  in  such  a  manner,  aa  to  ftimish  the 
purchaser  with  a  remedy  over  against  the  carrier,  in  case  of  loss.  Bttcknum  v.  Xm,  Bk 
414.  See  also  Clarke  v.  ffuiehms,  14  Edst,  475 ;  Sandenon  v.  Lamherton^  6  Binn.  129; 
Oriffiih  T.  IngUdew,  6  S.  ft  R.  429. 
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goods  sent  abroad,  if  the  goods  arriyed  safe,  they  were  to  be  paid  for ; 
aliter,  if  they  do  not  arrive.  Lord  Mlenhorough^  C.  J.  "  They  are 
shipped  by  order  and  on  account  of  Hesse  and  Go.  I  can  recognize 
no  property  but  that  recognized  by  the  bill  of  lading."  Plaintiff  non- 
suited. 

It  is  observable  that  in  the  case  of  Davis  v.  James^  5  Burr.  2680, 
it  was  holden,  that  the  carmgnor  mi^ht  maintain  the  action ;  but  the 
ground  of  that  decision  was,  that  .the  consignor  had  made  himself 
responsible  to  the  carrier  for  the  price  of  the  carriage.  So  where,  by 
the  bill  of  lading,  the  captain  was  to  deliver  the  goods  for  the  consignor, 
and  in  his  name  to  the  consignee,  and  at  the  time  of  shipment 
the  consignee  had  no  property  in  the  goods,  it  was  *holden,(^)  [  '^'429  ] 
that  an  action  against  the  ship-owners  for  damage  done  to 
the  goods,  must  be  brought  in  the  name  of  the  consignor ;  and  that, 
although  the  consignee  had  insured  the  goods  and  advanced  the  pre- 
miums of  insurance  before  the  arrival  of  the  ship.Q)  A  laundress  sent 
linen,  which  she  had  washed,  to  the  owner,  by  the  carrier,  whom  she 
paid.  The  carrier  having  lost  it,  it  was  holden,(7&)  that  the  laundress 
was  entitled  to  sue  the  carrier  for  the  loss ;  for  she  had  a  special  pro- 
perty, which  had  not  passed  from  her.  The  traveller  of  M.,  a  trades- 
man residing  in  London,  ordered  goods  for  M.,  of  plaintiff^  a  manu- 
facturer at  raisley.  No  order  was  given  as  to  sending  the  goods: 
plaintiff  gave  them  to  defendant,  a  carrier,  directed  to  M.,  to  be  taken 
to  him,  and  also  sent  an  invoice  by  post  to  M.,  who  received  it.  The 
goods  having  been  lost  by  defendant's  negligence,  and  not  delivered  to 
M.,  it  was  holden(t)  that  defendant  was  liable  to  plaintiff.  In  Moore  v. 
WthoUj  1  T.  R.  659,  where  the  action  was  brought  by  the  consignor, 
and  the  plaintiff  having  averred  in  his  declaration,  that  the  hire  was  to 
be  paid  by  him,  proof  that  the  hire  was  to  be  paid  by  the  consignee 
was  holden  not  to  be  a  variance,  on  the  ground  that  whatever  might  be 
the  contract  between  the  vendor  and  the  vendee,  the  agreement  for  the 
carriage  was  between  the  carrier  and  the  vendor,  the  latter  of  whom 
was  by  law  liable.  Where  goods  were  delivered  to  a  carrier  at  Exeter, 
to  convey  to  Falmouth,  and  there  deliver  them  to  an  agent,  who  was 
to  forward  them  to  the  consignee  abroad;  and  the  carrier  detained  the 
goods  on  the  ground  of  a  lien  against  the  agent  for  his  general  balance ; 
it  was  holden,  that  trover  might  be  maintained  against  the  carrier  at 
the  suit  of  the  con8ignor,{k)  An  action  lies  against  the  commander  of 
a  ship  of  war  who  takes  the  bullion  of  a  private  merchant  on  board, 
for  not  safely  keeping  and  delivering  it.(2)  So  where  the  master  of  a 
store-ship,  in  the  king's  service,  took  in  tne  bullion  of  a  private  mer- 
chant on  freight,  from  Gibraltar  to  Woolwich,  it  was  holden,(m)  that  an 
action  lay  against  him  for  the  loss  of  the  bullion. 

g)  Sargmt  v.  Jfo/rw,  3  B.  ft  A.  277.  {h)  Freeman  v.  Bireh,  3  Q.  B.  492,  n. 

(f)  CoaU  y.  Chaplin,  3  Q.  B.  483;  2  G.  ft  D.  562. 

\k)  TagUabue  r.  Wytm  and  another,  Cornwall  Lent  Ass.  1813 ;  Wood,  B.,  MSS. 
[I)  Hodgeon  v.  FuUarUm,  4  Tannt.  787. 
(m)  HatchweU  y.  Cooke,  6  Tannt.  577. 

(1)  See  Moth  y.  Sherdine,  2  Harr.  ft  M'Hen.  453. 
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V.    Qf  the  Deelaratum.  p.  429 ;   and  Pleading  under  New  Rulee, 

p.  433. 

Fonnerly  the  declaration  in  actions  arainst  common  carriers,  stated 
their  employment  as  common  carrier8,(n)  their  liability  by  the  custom 
of  the  realm,  a  delivery  to,  and  acceptance  by  the  defendants  of  the 
goods  to  be  carried,  for  a  reasonable  hire  or  reward,  eonclnding  with 

the  loss  or  damage  to  the  goods ;  but  the  modem  practice 
[  *430  ]   is  not  to  declare  in  this  form,  but  in  a88nmpit,(l)  and  "^not 

to  state  either  the  employment  of  the  defendants  as  common 
carriers,  or  the  custom  of  the  realm(2)  as  to  their  liability.  This  form 
of  declaration  has  prevailed  since  the  decision  of  Dale  ▼•  Bally  M.  T. 
1750,  in  which  it  was  settled,  that  it  did  not  make  any  difference, 
whether  the  plaintiff  declared  on  the  custom,  or  more  generally  in 
assumpsit :  for,  by  stating  that  the  defendant  carried  for  hire,  it  would 
appear  that  the  defendant  was  a  common  carrier,  and  then  the  law 
would  raise  the  promise  from  the  nature  of  the  contract.  But  although 
the  plaintiff  is  not  bound  to  allege  the  custom,  yet  he  most  produce  sidT- 
ficient  evidence  to  bring  his  case  within  the  cuBtom.(o) 

The  advantage  resulting  to  the  plaintiff  from  declaring  in 
[  *431  ]    ^assumpsit  is,  that  he  may  join  the  common  counts  with  the 

special  counts  in  assumpsit,  if  he  has  other  and  distinct(p) 
causes  of  action  to  which  they  are  applicable.     The  inconvenience 

(n)  Heme's  Plead.  76.     Vid,  Sut.  37,  38. 

[oj  Per  Lord  Hardwickt,  G.  J.,  in  Boucher  v.  XawfOA,  H.  9  Geo.  II.  B.  R.  Ca.  temp. 
Hardw.  199. 
ip)  See  new  Rules. 

(1)  It  may  be  observed,  however,  that  where  the  circumstances  of  the  case  require  a 
count  in  trover  to  be  added,  the  ancient  form  of  declaration  is  adhered  to,  or  (what  'u 
more  usual)  a  concise  form,  analogous  to  the  ancient  form,  and  founded  on  a  breach  of 
duty,  is  adopted.     It  is  worthy  of  remark,  that  Deniton^  J.,  said,  in  J)aU  v.  SaU^  B.  R.  H. 
24  Geo.  II.  MSS.,  that  where  the  action  was  founded  on  the  custom,  it  was  tx  eontraeiu, 
and  that  trover  and  an  action  on  the  custom  could  not  be  joined ;  and  in  Boson  v.  Sand- 
ford  and  another,  Salk.  440,  the  court  held,  that  an  action,  charging  (8e«  the  dedantion, 
2  ^how.  478,  and  Carth.  158,)  the  defendants  with  a  breach  of  their  duty  as  carriers, 
WAS  not  an  action  ex  delicto^  but  ex  quasi  contractu^  and  on  this  ground  they  decided,  that 
the  action  being  brought  against  two  of  four  part-owners  of  a  ship,  could  not  be  sus- 
tained, althoogh  the  defendants  had  not  pleaded  this  matter  in  abatement,  but  had 
relied  on  the  general  issue,  not  guilty.    This  case,  however,  as  to  the  taking  advantage 
of  the  omission  of  some  of  the  partners  on  the  general  issue,  has  been  overruled,  in  jRk« 
V.  Shute.^  5  Burr.  2611,  and  in  subsequent  cases ;  and  as  to  the*  form  of  the  action,  Botim 
V.  Sandford,  was  overruled,  in  Dickon  v.  Clifton.  2  Wils.  319,  which  was  recognized  by 
Lord  JSllenborouffhf  0.  J.,  delivering  the  opinion  of  the  court,  in  Qooeit  v.  Radnidge^  3 
East,  62.    In  an  action  on  the  case  for  refusing  to  carry  goods,  it  is  sufficient  to  aver  in 
the  declaration  that  plaintiff  was  ready  and  willing,  and  then  offered  to  pay  defendant 
for  the  carriage,  Ac,  and  an  actual  tender  is  not  necessary.    Piekford  v.  Grand  Junttum 
R.  R.  Co.,  8  M.  &  W.  372.     See  Jonet  v.  Tarleton,  9  Id.  675. 

(2)  "The  custom  of  the  realm  is  the  law  of  the  realm,  (1  Inst  116,  6;  Hob.  18,)  and 
consequently  it  need  not  be  set  forth  in  the  declaration."  Per  Dtniaon,  J.,  in  Dale  t. 
JlaU,  MSS.,  and  per  Lord  Hardwiekt,  G.  J.,  in  Boucher  v.  Lawson,  Ga.  temp.  Hoidw.  199. 
See  also  Hargrave's  Go.  Litt.  89,  a,  n.  7.  "It  seems  not  only  unnecessaiy,  bnt  evea  im- 
proper, to  recite  the  custom  in  the  declaration,  because  it  tends  to  confound  the  distinc- 
tion between  tpeeial  customs,  which  ought  to  be  pleaded,  and  the  general  custom  of  the 
realm,  of  which  the  courts  are  bound  to  take  notice  without  pleading." 
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which  arises  from  declaring  in  assumpsit  is,  that  it  lets  in  a  plea  of 
abatement  for  want  of  joinmg  all  the  parties,  and  it  excludes  the  right 
to  join  a  count  in  trover.  If  the  plaintiff  is  desirous  of  avoiding  this 
inconvenience,  he  may  either  pursue  the  ancient  method  of  declaring 
with  a  recital  of  the  custom,  or  he  may  adopt  a  more  general  form, 
(omitting  the  recital  of  the  custom,)  and  allege  his  gravamen  as  con- 
sisting in  a  breach  of  duty  arising  out  of  an  employment  for  hire,  and 
may  consider  that  breach  of  duty  as  a  tortious  negligence.  But  under 
the  new  rules,  H.  T.  4  Will.  I V .  in  actions  of  tort  for  misfeazance, 
several  counts  for  the  same  injury,  varying  the  description  of  it,  are 
not  allowed.  And  in  the  like  actions  for  nonfeazance,  several  counts 
founded  on  various  statements  of  the  same  duty,  are  not  allowed.  De- 
claring in  tort,  the  plaintiff  was  permitted  to  add  a  count  in  trover, 
whereby  the  defendant  was  ousted  of  his  plea  in  abatement,(7)  on  the 
ground  of  not  joining  all  the  parties ;  and  further,  if  the  action  was 
brought  against  several  defendants,  and  some  were  found  guilty,  and 
others  acquitted,  the  plaintiff  was,  notwithstanding,  entitled  to  judg- 
ment against  those  who  had  been  found  guilty.(r)  The  reader,  how- 
ever, should  be  apprised,  that  the  doctrine  laid  down  in  Gavett  v.  Mad- 
nidgcj  was  opposed  by  two  decisions  in  the  Court  of  Common  Pleas, 
m.,  first  by  the  case  of  Powell  v.  Lay  tony  2  Bos.  k  Pul.  N.  B.  365, 
in  which  it  was  determined,  that  a  declaration  against  a  carrier  by 
water,  stating,  '^  that  he  had  received  goods  to  carry  for  freight,  but 
that  he  had  not  delivered  them  according  to  his  duty, '  was  founded  in 
contract ;  and  that  to  a  declaration  so  framed,  the  defendant  might 
plead  that  he  was  only  liable  jointly  with  his  partners,  and  that  his 
partners  were  not  sued ;  and,  secondly,  by  the  case  of  Max  v.  MobertSy 
and  eight  others(8)(l)  there  the  gravamen  was  alleged  as  consisting  in 
a  breach  of  duty  ss  ship-owners,  arising  out  of  an  employment  for 
freight.  The  plaintiff  could  not  prove  all  the  defendants  to  be  owners ; 
the  court  were  of  opinion,  that,  as  the  action  was  founded  in  contract, 
it  was  incumbent  on  the  plaintiff  to  prove  all  the  defendants  to  be 
owners,  and  having  failed  in  that,  he  could  not  recover  against  those 
who  were  proved  to  be  owners.  A  writ  of  error  was  brought,  which, 
having  been  twice  argued  in  the  Court  of  King's  Bench,  was  adjourned 
to  the  Exchequer  Chamber,  as  it  was  supposed  that  a  decision  in  this 
case  might  settle  the  question  upon  which  the  contrary  judgments  had 
been  given ;  but,  after  argument,  the  twelve  judges  were  unanimously 
of  opinion,  that  both  the  counts  of  the  declaration  were  so 
*defective  in  several  material  respects,  (perfectly  collateral  to  .  [  *432  ] 
the  question  upon  which  the  determination  of  the  judges  was 

(q)  MUehdl  v.  Tarbulty  5  T.  R.  649  j  AtutiU  7,  WaUrhouiej  B.  R.  Trin.  T.  57  Geo.  III.  6 
M.  &  S.  385. 

(r)  Govett  v.  Radnidffe^  B.  R.  3  East,  62  j  Cooper  ▼.  South,  4  Taunt  802 ;  BreiKerton  ▼. 
Wood,  3  Brod.  k  B.  54.  («)  2  N.  R.  454. 

(I)  See  the  ease  of  The  Bank  of  Orange  v.  Brovm,  3  Wend.  158,  where  the  snbject  is 
fnllj  examined  and  the  eases  reviewed,  and  it  was  held,  in  an  action  against  certain 
proprietors  of  a  steamboat,  charging  them  as  common  carriers,  for  the  losS'  of  property, 
where  the  graramen  was  alleged  to  consist  in  a  breach  of  duty,  that  a  plea  in  aoatement 
that  there  were  other  proprietors,  who  were  jointly  liable,  was  bad. 
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iotightj)  that  no  judgment  coald  be  given  for  the  plaintiff  upon  either 
of  tbem.(^)  But  where  an  action  on  the  case  was  brought  against  ten 
defendants,  proprietors  of  a  coach,  for  the  carriage  of  passengers  for 
hire,  for  injuries  sustained  by  plaintiff,  a  passenger,  in  consequence  of 
negligence  in  driving,  whereby  the  coach  was  overset,  and  the  juiy 
found  against  eight  of  the  defendants,  and  in  favour  of  the  other  two ; 
and  judgment  was  entered  accordingly  in  B.  R.  On  error  in  Exche- 
quer Chamber,  the  judgment  was  affirmed,(u)  the  court  observing,  that 
in  this  case  a  duty  was  imposed  on  the  defendants  which  did  not  arise 
by  the  contract,  but  by  the  custom  or  common  law  of  England. 

Trover  will  not  lie  against  a  common  carrier  for  merely  losing  goods 
entrusted  to  his  care  without  any  actual  wrong.(xXl)  The  proper  form 
of  action  is  the  action  on  the  case  before  mentioned.(2)  Although  goods 
are  spoiled  by  the  default  of  the  master  of  the  ship,  yet  the  owners  are 
liable  in  respect  of  the  freight,(y)  if  charged  on  the  custom  of  the 
realm,  or  as  usually  carrying  for  hire,  or  upon  an  express  under- 
taking :  but  not  otherwise.  (2;)  In  this  case  the  declaration,  (if  in  as- 
sumpsit,) ought  to  be  against  all  the  owners ;  but  if  one  or  more  are 
not  named  as  defendants,  advantage  can  be  taken  of  the  omission  bv 
plea  in  abatement  only.(a)  The  same  rule  holds  with  respect  to  an 
common  carriers  who  are  partners,  or  who  make  a  joint  contract.(()  A 
ship  was  chartered  to  the  commissioners  of  the  navy  as  an  armed  vessel, 
who  put  on  board  a  commander  in  the  navy  and  a  king's  pilot,  the 
master  and  crew  being  appointed  and  paid  by  the  owners.  In  conse- 
quence of  the  improper  ^execution  of  an  order  given  by  the 
[  *433  ]  commander,  the  chartered  ship  ran  foul  of  another  ship.  It 
was  holden,((;)  that  the  oumers  of  the  chartered  ship,  were 
liable  for  the  injury  which  the  other  ship  sustained ;  for  the  chartered 
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t)  Max  V.  RoberUj  12  Bast,  89.    But  see  Weall  y.  Kinjft  12  East,  452. 

[u)  Bretherton  and  othert  v.  Wood,  Exch.  Gh.  3  Brod.  k  Bingh.  54;  9  Price,  408;  6 
Moore,  141 ;  recognised  in  Fozzi  y.  Shipton,  8  A.  A  E.  963  ;  1  P.  &  D.  4. 

(z)  JtoM  y.  Johnsony  5  Burr.  2825 ;  Kirkman  r.  UargreavM,  (case  from  Lancaster  Sum. 
Ass.  1800,  before  Graham,  B.,)  B.  H.  R.  41  O.  III.  MSS.  S.  P. 

{y)  Bo9on  y.  Sandford,  Salk.  440  ;  3  Ley.  258 ;  1  Show.  29 ;  2  Show.  478 ;  Skin.  278; 
3  Mod.  321 ;  Garth.  58,  5.  C.  See  also  Colwn  y.  Newberry^  8  B.  &  G.  166,  reversed  od 
error  in  Exch.  Gbr.  7  Bingh.  190 ;  1  Tyrwh.  81. 

{z)  Boucher  y.  Lawson,  Ga.  temp.  Hardw.  194. 

(a)  Biee  y.  Shute,  5  Burr.  2611. 

(6)  But  see  stat.  1  Will.  IV.  c.  68,  s.  5,  ante,  p.  422. 

(e)  Fletcher  y.  Braddick,  2  Bos.  k  Pul.  N.  R.  182.  See  also  Fenton  r.  City  ofDultim 
Steam  Packet  Co,,  8  A.  ft  £.  835  ;  1  P.  &  D.  103. 


(1)  But  if  the  carrier  hasvthe  goods  in  his  custody,  at  the  time  when  he  refuses  to  de- 
liyer  them,  this  will  be  evidence  of  a  conversion,  Salk.  656.  So  trover  wiU  lie  agaiost  a 
carrier  who  delivers  goods  to  a  wrong  person  through  mistake.  Per  Kemfon,  C.  J.,  Tod 
T.  Harbottle,  Peake's  N.  P.  G.  49,  recognized  in  Devereux  v.  Barclay,  2  B.  ft  A.  704.  The 
owner  of  goods  on  board  a  vessel,  directed  the  captain  not  to  land  them  on  the  wharf^ 
against  which  the  vessel  was  moored,  which  the  captain  promised  not  to  do,  but  after- 
wards delivered  them  to  the  wharfinger,  conceiving  that  the  wharfinger  had  a  h'en  on 
the  goods  for  wharfage  fees ;  it  was  h olden,  that  the  owner  might  mAintiuTi  trover  Mgainsi 
the  captain,  who  could  not  prove  that  any  wharfage  du^  was  due.  Syeds  v.  Bay,  4  T. 
R.  260 ;  S.  P.  Motet  v.  Norris,  4  N.  Hamp.  R.  304. 

(2)  Either  e€ue  or  trover  will  lie  for  the  non-delivery  of  goods.  Packard  v.  Gttmoit  ^ 
Gowen,  767. 


GARBIEBS.  433 

ship,  notwithstanding  it  had  an  officer  on  board,  was,  with  regard  to 
third  persons,  to  be  considered  as  the  ship  of  the  owners. 

Pleading  under  new  Rules, — In  case  against  a  carrier  the  plea  of 
not  guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but  not  of  the 
receipt  of  the  ^oods  by  the  defendant  as  a  carrier  for  hire,  or  of  the 
purposes  for  which  they  were  received.  R.  G.  H.  T.  4  Will.  IV.  See 
nebb  y.  Pagcj  6  Scott's  N.  R.  951.  All  matters  in  confession  and 
avoidance  of  actions  on  the  case  shall  be  pleaded  specially,  as  in  actions 
of  assumpsit.     R.  G.  H.  T.  4  Will.  IV. 

As  to  payment  of  money  into  court,  see  anUy  p.  140,  and  new  rules. 


VI.  Evidence. 


Action  against  defendants((2)  as  owners,  of  a  coach,  for  the  loss  of  a 
parcel.  To  prove  the  ownerslup,  on  the  part  of  the  plaintiff,  an  entry 
m  the  book,  kept  at  the  proper  office  in  Somerset  House,  stating  the  defen- 
dants to  be  licensed  as  owners  of  the  coach  was  produced ;  and  it  was 
contended,  that  as  the  entry  was  made  in  pursuance  of  stat.  25  Geo. 
III.  c.  51,  ss.  50,  51,  it  must  be  presumed  to  be  accurate,  and  was  at 
\e9At  frimd  facie  evidence ;  but  CHbh%^  0.  J.,  rejected  it,  observing  that 
the  entry  not  beine  signed  by  the  defendants,  and  nothing  being  shown 
to  connect  them  with  it,  it  was  no  evidence  to  prove  them  to  be  owners 
of  the  coach.  The  inscription(6)  on  a  stage-coach  of  the  name  of  the 
party  is  evidence,  in  an  action  against  him,  of  ownership,  for  the  statute 
is  not  confined  to  proceedines  before  magistrates. 

A  parcel,  containing  banx-notes,  stamps,  and  a  letter,  was  sent,  by 
a  common  carrier,  from  one  stamp  distributor  to  another ;  it  was 
holden,(/)  in  an  action  against  the  carrier,  that  the  circumstance  of 
the  letter  accompanying  tne  stamps  was  primd  facie  evidence  that  it 
related  to  them,  so  as  to  bring  the  case  within  the  proviso  of  the  42 
Geo.  III.  c.  81,  s.  6.,(^)  which  enacts,  ^^  that  the  prohibition  to  send 
letters  otherwise  than  by  the  post,  shall  not  extend  '*'to  letters 
sent  bv  any  common  carrier,  with  and  for  the  purpose  of  [  '^'434  ] 
being  delivered  with  the  goods  that  the  letter  concerns  :"  and 
that  the  defendant  not  having  proved  the  letter  to  relate  to  any  other 
subject-matter,  was  liable  for  the  value  of  the  parcel.(l) 

declaration,  that  for  certain  hire  and  reward,  defendants  undertook 
to  carry  goods  from  London  and  deliver  them  safely  at  Dover.     The 

{d)  Strother  v.  WUlan  and  others,  4  Gampb.  24.  See  &1bo  Tinkler  ▼.  Walpole,  14  Bast, 
226;  S.  P.  as  to  register  of  a  ship. 

(e)  Barfwd  v.  NtUon,  1  B.  &  Ad.  571. 

(/)  Bennett  T.  Clouffh,  1  B.  A;  A.  461. 

Iff)  Repealed  by  stat.  7  Will.  IV.  &  1  Vict.  c.  32;  stat.  7  Will.  IV.  &  1  Vict.  c.  33, 
excepts  from  the  ezcluslTe  privilege  of  the  post-office,  <<  letters  concerning  goods  of  mer- 
chandise sent  by  common  known  carriers,  to  be  delivered  with  the  goods  which  snch 
letters  concern,  without  hire  or  reward  or  other  profit  or  advantage  for  receiving  or 
delivering  such  letters." 

(1)  To  the  same  effect  upon  the  construction  of  the  act  of  Congress,  (11  Cong.  c.  64,) 
is  the  case  of  Dwiffht  v.  Breweter,  1  Pick.  50. 
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contract  prored  was  to  carry  and  deliver  safelvy  (fire  and  robbery  ex- 
cepted.) It  was  holden(A)  that  this  was  a  Tanance.(l^  A  memoran- 
dum by  a  wharfinger^t)  of  the  receipt  of  goods  to  be  snipped  in  a  par- 
ticular manner,  may  oe  given  in  evidence  to  show  the  terms  on  which 
they  were  received  without  a  stamp,  although  the  value  of  the  goods  was 
above  20Z.,  the  wharfage  being  of  a  less  amount.  To  sustain  an  action 
against  the  keeper  of  a  bookine-office  for  the  loss  of  a  parcel,  it  is  not 
sufficient  merely  to  show  non-delivery  of  the  goods  to  the  consignee  ;(ir) 
and  that  it  had  not  reached  its  destination.  The  office  keeper's  duty 
is  to  deliver  to  a  carrier :  and  some  evidence  must  be  siven  showing 
specifically  a  breach  of  that  duty.  By  taking  charge  of  a  parcel  at  a 
booking-office,  the  office-keeper  merely  makes  himself  an  agent  to  book 
for  the  stage-coaches ;  so  that  he  sends  the  parcel  to  the  proper  coach- 
office,  and  once  delivers  it  there,  he  has  discharged  himself;  he  has 
nothing  to  do  with  the  carriage  of  the  goods.  (^(2) 


[*435]  ♦CHAPTER  XL 

COMMON. 

I.  Op  Right  op  Common,    p.  485. 

n.  Op  Common  op  Pabtttre.  p.  486 ;  and  herein  op  Common  ap- 
pendant, p.  487.  Common  appurtenant,  p.  438.  and 
Common  in  gross,    p.  489. 

III.  Op  the  Interest  op  the  Owner  op  the  Soil,  subject  to  Right 
OP  Common,  p.  440 ;  and  herein  op  Approvemsnt  and 
Inclosure.    p.  441. 

rV.  Op  the  Remedy  por  Disturbance  op  Right  op  Common,  p.  448. 
y.  Op  Surcharges  bt  Commoners,    p.  444. 

VI.  Pleadings  ;  Evidence,  p.  445 ;  Stat.  6  &  7  Vict.  c.  85.  p.  450. 

(h)  Latham  t.  Rutleyy  2  B.  &  C  20. 

(t)  Chadmck  v.  SilU^  1  Ry.  k  M.  15,  recognized  bj  Abhot^  C.  J.,  in  Latham  v.  RidUf, 
lb,  13. 

(k)  Oilbart  T.  Bale,  5  A.  ft  E.  543 ;  1  Ner.  k  P.  22. 

(/)  Per  Lord  Abinger^  G.  B.,  in  Muichamp  y.  Lancaster  and  Pretton  Junction  lUnlwajf  (h^ 
8  M.  ft  W.  428,  ante,  p.  419. 


(1)  On  a  declaration  alleging  ''  that  defendants  so  carelessly  managed  and  conducted 
their  stage-coach  that  while  they  were  driving  and  conducting  the  same  it  broke  dowD,'^ 
and  thereby  ii\jured  plaintiff,  a  passenger,  the  proof  was  that  the  wheel  came  off,  in  cob- 
sequence  of  the  nut  that  secured  it  beUig  unfit  for  its  purpose ;  held,  no  rariance.  Wan 
V.  Oray,  11  Pick.  106. 

(2)  A  common  carrier  cannot  contradict  his  bill  of  lading,  except  to  prore  ftttud  prac- 
tised upon  him.  Warden  t.  Greer,  6  Watts,  424.  If  the  goods  were  iigared  in  the 
delivery  to  him,  and  he  knew  it,  it  is  not  such  latent  defect  as  excuses  him.    lb. 
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I.  Of  Might  of  Common. 

Right  of  Common  is  an  incorporeal  hereditament,  or  a  right  (lying 
in  grant,)  which  certain  persons  have  to  take  or  use  in  common,  a  part 
of  the  natural  produce  of  land,(l)  water,(2)  wood,(3)  &c.,  belonging  to 
other  persons,  who  have  the  permanent  or  limited  interest  in  the  soil, 
&c.  If  a  person  claim  by  prescription  any  species  of  common  in  the 
land  of  another,  and  that  the  owner  shall  be  excluded  to  have  pasture, 
estovers,  or  the  like ;  this  is  a  prescription  against  law.(a)  But  a  person 
may  prescribe  for  the  several  pasture,  and  exclude  the  owner  of  the  soil 
from  feeding  his  cattle  there,  (i) 

The  common  over  which  the  right  is  claimed,  generally  is  situate  in 
the  same  manor  in  which  the  tenements  lie,  in  respect  of  which  the  right 
is  claimed ;  but  a  person  may  prescribe  for  right  of  common  over 
a  waste  in  one  manor,  in  respect  of  a  tenement  lying  in 
^another:  but  stronger  evidence  should  be  given  to  establish  [  *436  ] 
such  a  right  than  in  ordinary  cases.  A  person  may  have  two 
distinct  substantial  grants  of  right  of  common  over  different  wastes, 
from  different  lords^  in  respect  of  the  same  tenements  ;{c)  and  immemo- 
rial usage  is  evidence  of  such  distinct  grants.  If  A.  has  a  common  by 
prescription,(i)  and  takes  a  lease  of  the  land  for  twenty  years  whereby 
the  common  is  suspended ;  after  the  years  ended,  A.  may  claim  the  com- 
mon generally  by  prescription;  for  the  suspension  was  to  the  possession 
only,  and  not  to  the  right,  and  the  inheritance  of  the  common  did  always 
remain.(4)  Declaration  stated  that  the  plaintiff  was  possessed  of  a 
messuage  and  land,  in  right  of  which  he  was  entitled  to  common  for  all 
his  commonable  cattle  levant  and  couchant,  on  a  common  called  Bentry 
Heath,  and  that  defendant  had  enclosed  the  same.  Plea,  N.  G.  At 
the  trial  it  appeared  that  the  messuage  and  land,  in  respect  of  which 
the  right  of  common  was  claimed,  had  about  fifty  years  ago  vested  in 
the  lord  by  forfeiture,  and  that  he  regranted  the  same  as  a  copyhold 
with  its  appurtenances.  It  was  contended  that  the  right  of  common 
became  extinguished,  and  the  re-grant  of  it  as  a  copyhold  with  its  ap- 
purtenances did  not  re-create  the  right  of  common.  But  per  Abbott, 
C.  J.,  on  motion  to  enter  nonsuit,  when  a  copyhold  tenement  is  seized 
into  the  hands  of  the  lord,  it  does  not  thereby  lose  its  right  of  common ; 
for  that  right  is  annexed  to  all  tenements  demised  or  demisable  by  copy 


(a)  1  Inst.  122,  a. 


last.  122,  a;  ffotkins  v.  Robins^  2  Saund.  324,  recognized  in  Jonea  v.  Richard^  6 
A.  k  E.  630,  and  in  Welcome  v.  Upton,  6  M.  &  W.  536. 

SHoUinshead  y.  WaUon,  7  East,  486. 
1  Inst.  114,  b. 

fl^  Common  of  pasture,  and  common  of  tnrbarj. 

|2)  Common  of  fislierj. 

r3^  Common  of  estovers. 

[4)  Title  once  gained  bj  prescription  or  custom,  cannot  be  lost  bj  interruption  of  the 
possession  for  ten  or  twenty  years  ]  but  bj  interruption  in  the  right  it  may;  as  if  a  man 
had  a  rent  or  common  by  prescription,  unity  of  possession  of  as  high  and  perdurable 
estate,  is  an  interruption  in  the  right.  1  Inst  114,  b.  When  a  prescription  or  custom 
makes  a  title  of  inheritance,  the  party  cannot  alter  or  waive  the  same  in  pais. 
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of  court  roll ;  and  while  the  estate  remains  in  the  lord,  it  continues  de- 
inisable.(e) 


n.  Of  Common  of  Pasture  ;  and  herein  of  Common  Appendant,  p,  487 ; 
Common  Appurtenant,  p.  438 ;  and  Common  in  Cfross.  p.  439. 

Common  of  Pasture  is,  where  one  person  has,  in  common  with  other 
persons,  the  right  of  taking,  by  the  mouths  of  his  cattle,  the  herbage 
growing  on  land  of  which  some  other  person  is  the  owner.  Common  of 
x^asture  is  either  common  appendant,  common  appurtenant,  or  common 
in  gross.  With  respect  to  two  other  kinds  of  common  of  pasture, 
[  *437  ]  which  are  sometimes  mentioned  in  the  books,  *viz.^  common 
of  vicinage,  and  common  in  gross  sans  nombre^  or  without  stint; 
it  may  be  observed,  that  the  former  cannot,  strictly  speaking,  be  a 
right  of  common,(/)  for  if  it  were,  it  would  prevent  an  enclosure,  which 
it  has  been  always  holden  that  it  will  not.  The  truth  is,  it  is  only  an 
excuse  for  a  trespas8.(^)  Where  there  is  a  partial  enclo8ure,(A)  common 
by  vicinage  still  continues.  As  to  common  in  gross  sans  nombre,  it  has 
been  truly  said,  that  the  notion  of  this  species  of  common,  in  the  latir 
tude  in  which  it  was  formerly  understood,  has  been  exploded  long 
ago,(z)(l)  and  it  cannot  have  any  rational  meaning,  but  in  contradis- 
tinction to  stinted  common,  where  a  man  has  a  right  to  put  on  the  com- 
mon a  certain  number  of  cattle  only. 

Common  Appendant{k)  is  of  common  right  (and  therefore  a  man 
need  not  prescribe  for  it,(/)(2]  for  beasts  commonable,  that  is,  that 
serve  for  the  maintenance  of  tne  plough,  as  horses  and  oxen,  and  for 
kine  and  sheep  to  manure  the  land,  and  is  appendant  to  ancient  arable 
land  only.(m)  It  must  have  existed  from  time  immemorial.(n)  It  most 
be  claimed  in  the  waste  of  the  lord,  not  for  a  certain  number  of  cattle, 
but  for  such  only  as  are  levant  and  couchant  on  the  land,  and  there- 
fore it  cannot  be  severed,  not  even  for  a  moment,  nor  turned  into  com- 
mon in  gross.     The  reason  for  common  appendant  appears  to  be  this : 

>)  Badger  v.  Fordj  3  B.  &  A.  163. 

/)  Husgrave  v.  Cave^  Willes,  322 ;  1  Inst.  122,  a. 

\g\  See  Heath  ▼.  EUiott^  4  Biofirh.  N.  C.  388. 

[h)  OuUett  Y.  Lope*^  13  East,  348. 

(i)  Bennett  v.  Reeve^  Willes,  232. 

(k)  1  Inst.  122,  a ;  Bro.  Abr.  Common,  1. 

(l)  Bro.  Abr.  Common,  pi.  11,  36. 

(m)  4  Rep.  37,  b;  WiUes,  322.  (n)  26  H.  4,  a. 

(1)  In  Mellor  v.  Spateman^  1  Saund.  346,  c.  Seij.  Wms.  edition,  Kelynge,  C.  J.,  said, 
positively,  that  there  could  not  be  anj  common  in  gross  tans  nombre.  See  also  Benasn 
v.  ChetteTj  8  T.  R.  39G,  where  it  was  holden,  that  a  claim  of  a  right  of  common,  withont 
stint,  as  annexed  to  an  ancient  messaage,  without  land,  could  not  be  supported,  such  a 
right  of  common  not  existing  in  law. 

(2)  Common  appendant  must  have  existed  from  time  immemorial,  bat  it  ought  not  to 
be  claimed  by  prescription.  The  proper  way  of  pleading  it  is,  that  Uie  party  was  seised 
in  fee  of  certain  arable  land,  to  which  he  had  comn\on  appendant  in  the  locus.  See  4  H. 
6,  13,  a. 
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that  as  the  tenant  would  necessarily  have  occasion  for  cattle,(o)  not 
only  to  plough,  but  likewire  to  manure  his  own  land,  he  must  have 
some  place  to  keep  such  cattle  in,  while  the  com  is  crowing  on  his  own 
arable  land ;  and  therefore  of  right  (if  the  lord  had  any  waste)  the 
tenant  might  put  his  cattle  there,  when  they  could  not  go  on  his  own 
arable  land ;  hence  it  is  plain,  that  leyancy  and  couchancy(l) 
are  incident  *to  common  appendant,(p)  namely,  that  the  [  *438  ] 
tenant  can  only  have  a  ri^ht  of  common  for  such  cattle  as  are 
levant  and  couchant  on  his  estate,  that  is,  for  such  and  so  many  as  he 
has  occasion  for  to  plough  and  manure  his  land,  in  proportion  to  the 
quantity  thereof.  (2)  Common  appendant,  being  of  common  right,  may 
be  apportioned,  by  alienation  of  part  of  the  land  to  which  the  common 
is  appendant  ;(a)  and  if  the  land  be  divided  ever  so  often,fr)  each 
parcel  of  land  is  c^ntitled  to  common  appendant.  Although  the  com- 
moner purchases  part  of  the  land  in  which  he  is  entitled  to  common, 
yet  the  Common  shall  be  apportioned,(a)  because  common  appendant  is 
of  common  right  ;(<)  but  otherwise  it  is  of  common  appurtenant.  (wV3^ 
Common  Appurtenant  is  a  right  of  common  founded  on  a  grant.(ar) 
or  prescription,(y)  (which  supposes  a  grant,)  annexed  to  the  enjoyment 
of  land.  This  species  of  common  may  be  granted  for  all  manner  of 
cattle,  that  is,  not  only  for  those  which  serve  for  the  maintenance  of 
the  plough,  and  to  manure  the  land,  but  for  swine,  goats,  and  the 
like  \{z)  it  may  be  granted  for  an  unlimited  number,  or  for  a  certain 
number  of  cattle.  Where  common  appurtenant  is  granted  for  an  un- 
limited number  of  cattle,  the  measure  of  profit  which  the  commoner  is 
to  have,  is,  as  in  the  case  of  common  appendant,  levancy  and  couch- 
ancy;(a)  and,  consequently,  like  common  appendant,  such  common 
appurtenant  cannot  be  converted  into  common  in  gross.     But  common 


(o)  Bennett  v.  Reeve^  Willes,  231. 

[p)  1  RoU.  Abr.  398,  (I)  1. 

(q)  1  Inst.  122,  a.  (r)  Per  WUlea,  C.  J. ;  VTiUes,  230,  231. 

(9)  8  Rep.  79,  a.  (t)  I  Inst.  122,  a. 

(u)  lb.  (x)  Cro.  Car.  482. 

\y]  1  iDBt  122,  a.  (z)  lb, 

(a)  1  Rol.  Abr.  398,  (I)  pi.  1 ;  Drury  v.  Kenty  Oro.  Jac.  16. 


(1)  Levancy  and  conchancj'  mean  the  possession  of  such  land  as  will  keep  the  cattle 
claimed  to  be  commoned  daring  the  winter;  and  as  manjas  the  land  wiU  maintain  daring 
the  winter,  shall  be  said  to  be  levant  and  couchant.  Per  Buller^  J.,  Sc/wlet  v.  Bar- 
ffreavetj  5  T.  R.  48,  49.     Bat  see  Rogert  v.  Benaiead^ poet,  tit.  "Evidence,"  447,  448. 

(2)  ''It  is  plain  that  a  person  cannot  have  a  right  of  common  appendant  for  cattle 
which  he  borrows,  unless  he  makes  use  of  them  SiX  the  jear  to  plough  or  manure  his 
land."    Per  WiUes,  0.  J.,  in  Bennett  t.  Reeve,  Willes.  231,  232. 

(3)  Common  of  estovers  appurtenant  to  a  farm,  cannot  be  apportioned.  If  the  farm 
be  divided  bj  act  of  the  party  amongst  several  tenants,  the  right  of  such  common  is  ex- 
tinguished, and  can  be  revived  only  by  a  new  grant.  Where  it  devolves  on  several  by 
act  of  the  law,  as  by  descent,  they  cannot  enjoy  the  right  in  severalty,  but  may  by  con- 
veyance vest  it  one  only.  Van  Reneesellaer  v.  Radcliff,  10  Wend.  639.  It  seems  that 
common  of  pasture  is  apportionable  whether  appendant  or  appurtenant.  lb.  The  right 
to  common  of  estovers  is  extinguished  by  a  severance  by  act  of  the  parties.  Livingston  v. 
Ketchunij  1  Barb.  592.  Where  land,  to  which  common  of  estovers  is  appurtenant,  is 
divided  between  the  tenants,  without  any  provision  in  respect  to  the  common  of  estovers, 
the  right  is  extinguished  as  to  both  tenants.  lb.  And  the  separate  occupation  by  the 
tenants,  of  distinct  portions  of  the  land,  for  a  great  number  of  years,  is  sufficient  to  raise 
the  presumption  of  a  division  of  the  land  and  of  the  right  to  estovers.    lb. 
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appurtenant  for  a  certain  number  of  cattle  may  be  granted  over,  and 
80  become  common  in  gross. 

Common  appurtenant  may  be  granted  at  this  day,(i)  and  may  be 
apportioned(e)  by  a  conveyance  of  part  of  the  land  to  which  the  right 

is  appurtenant.(l) 
[  *439  ]  ^Common  appurtenant,  as  well  as  common  appendant, 
.  may  become  extinct  by  unity  of  posse88ion.((2)(2)  And  where 
common  appurtenant  has  been  extinguished  by  unity  of  possession,  a 
new  right  of  common  is  not  created  by  a  deed  granting  a  messuage  and 
land,  with  all  common  thereto  belonging  ;  although  the  occupiers  of  the 
tenement  have  used  the  conmion  since  the  extinguishment.  Otherwise, 
if  the  lan^age  of  the  deed  had  been,  ''all  commons  used  therewith."(^) 
To  an  action  of  trespass  defendant  pleaded  a  prescriptiye  right  of  com- 
mon for  all  his  cattle,  levant  and  couchant,  upon  a  messuage  cwm 
pertinentm ;(/)  on  demurrer,  it  was  insisted  that  the  prescription  was 
not  good,  for  the  cattle  could  not  be  levant  and  coucnant  onr  a  mes- 
suage. Hblty  in  support  of  the  plea,  contended,  that  a  messuage  com- 
prehended a  curtilage,  which  mieht  be  an  acre  or  more,  upon  which  the 
cattle  might  be  levant  and  couchant ;  the  court  being  of  this  opinion, 
adjudged  the  prescription  to  be  good.  In  an  action  on  the  case  for 
disturbing  the  plaintiflf's  right  of  common,(^)  it  appeared  that  the 
plaintiff  (who  claimed  the  common  in  respect  of  a  messuage  for  aU 
commonable  cattle,  levant  and  couchant,)  was  the  owner  of  a  small 
house,  wherein  he  carried  on  the  trade  of  a  butcher.  The  house  had 
neither  land,  curtilage,  nor  stable  belonging  to  it,  but  under  the  shop- 
window  was  a  sheep-hold,  which  would  contain  four  or  five  sheep  at  a 

[6)  Cowlam  ▼.  Slaek^  15  East,  108. 

c)  Acyudged,  Hob.  235;  1  Inst.  122,  a. 

rf)  Bradahaw  v.  ^i/r,  Cro.  Eliz.  570, 

«)  Clements  v.  Lambert^  1  Taunt.  205» 
|/)  Seamier  r.  Johnson^  T.  Jon.  227  ;  2  Show.  248,  S,  C. 
Iff)  SchoUt  y.  Hargreavet^  5  T.  R.  46. 

(1)  This  point  was  determined  also,  in  SaeheveriU  t.  Porter^  Cro.  Gar.  482,  where  a 
right  of  common  in  a  waste  baring  been  granted  to  A.,  (who  was  seised  of  lands  in  S.,) 
and  all  his  tenants  in  S.,  for  all  commonable  cattle,  and  A.  conveyed  parcel  of  the  lands 
in  iS. ;  it  was  holden,  that  the  alienee  was  entitled  to  common  for  ail  his  conunonabte 
cattle,  levant  and  couchant,  on  the  parcel  of  the  lands  conveyed. 

(2)  The  dominant  estate  consisted  of  forty-nine  and  three  quarters  acres,  whereof  the 
owner  conveyed  to  the  owner  of  the  servient  thirty  acres,  and  subsequently  conveyed  the 
remaining  nineteen  and  three  quarters  acres  to  one  who  afterwards  repurchased  the  thirty 
acres  of  the  dominant  estate  which  had  been  so  conveved  to  the  servient  owner,  and 
conveyed  the  whole  to  the  plaintiff;  and  the  plaintiff  sold  and  conveyed  away  nine  and 
three  quarters  acres  which  had  not  been  united  to  the  servient  estate,  and  in  said  con- 
veyance the  plaintiff  reserved  to  himself  the  right  of  common  of  sea-weed  and  stone, 
appurtenant  to  said  nine  and  three  quarters  acres.  Held,  that  the  union  of  the  servient 
with  thirty  acres  of  the  dominant  estate,  did  not  extinguish  the  entire  right  of  common, 
but  only  so  much  as  was  apportionable  to  thirty  acres,  and  that  the  residue  of  the  common 
continued  appurtenant  to  the  nineteen  and  three  quarters  acres ;  but  that  inasmuch  as 
said  common  could  not  be  severed  from  the  estate  to  which  it  was  appurtenant  and 
granted  over,  so  neither  could  it  be  retained  after  a  conveyance  of  the  estate,  and  that 
the  plaintiff's  reservation  of  the  common  appurtenant  to  the  nine  and  three  quarters  acres 
conveyed  away  by  him,  was  of  no  effect,  and  the  only  common  which  remained  was  the 
common  apportionable  to  the  ten  acres,  part  of  the  nineteen  and  three  quarters  which 
were  united  with  the  servient  estate.    Uall  v.  Lawrence^  2  Rhode  Island,  218. 
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time,  but  neither  horse  nor  bullock  could  be  kept  there :  Lord  Kenyan^ 
C.  J.,  at  the  trial,  on  the  northern  circuit,  being  of  opinion,  that  levancy 
and  couchancy  was  not  proved,  as  the  plaintiff  had  not  shown,  that  he 
was  in  possession  of  land  whereon  the  cattle  might  be  levant  and  cou- 
chant,  nonsuited  the  plaintiff.  The  Court  of  B.  B.  afterwards  con- 
curred in  opinion  with  the  chief  lustice. 

Common  of  pasture,  without  land,  for  a  certain  number  of  sheep, 
may  be  parcel  of  a  manor,(A)  and  demised  and  demisable  by  copy  of 
court-roll ;  and,  if  it  be  thus  claimed  in  pleading  by  the  lord  of  the 
manor,  the  plea  will  be  good,  although  he  does  not  describe  the  com- 
mon as  common  appendant,  appurtenant,  or  in  gross,  since  it  must  be 
taken  to  be  common  appurtenant ;  for,  not  being  claimed  as  incident 
to  arable  land,  but  to  the  manor,  for  a  certain  number  of  sheep  in  the 
soil  of  another,  it  cannot  be  common  appendant ;  nor  can  it  be  taken 
to  be  common  in  gross,  being  stated  in  the  plea  to  be  parcel  of  a 
manor ;  then  it  must  be  common  appurtenant,  the  only  remaining  sort 
of  common. 

Comman  in  Gtobb  is  so  called,(t)  because  it  does  not  appertain  to 
any  land,  and  it  must  be  by  grant  or  prescription.  This  species  of 
common  may  be  granted  for  all  manner  of  cattle,  and  for  an  unlimited 
number,  or  for  a  certain  number  of  cattle.  If  granted 
*for  an  unlimited  number,  it  seems  that  the  grantee  may  [  *440  ] 
put  on  any  number  of  cattle,  provided  he  leaves  sufficient 
common  for  the  lord ;  if  granted  for  a  certain  number,  the  enjoyment 
of  the  right  is  of  course  limited  by  the  number  specified  in  the  grant. 
A  corporation  may  prescribe  for  common  in  gross,  for  cattle  levant  and 
eouchant  within  the  town,  but  not  for  common  in  gross  9ans  nmnhre.{k) 
A  copyholder  who  has  common  in  a  waste,  without  the  manor  of  which 
his  copyhold  is  parcel,  has  it  annexed  to  the  land,  and  not  to  his 
customary  estate,  and  must  prescribe  in  a  que  estate  through  his  lord, 
for  him  and  all  his  customary  tenants  thereof.  And  such  common 
without  the  manor  is  not  extinct  by  enfranchisement  of  the  copyhold, 
though  there  be  no  words  of  re-grant.  And  after  enfranchisement,  the 
feoffee  must  prescribe  in  a  mie  estate  of  his  lord  for  himself,  and  his 
customary  tenants,  till  the  time  of  the  enfranchisement,  and  since  that 
time  for  the  feoffee  and  his  heirs,  as  appurtenant  to  the  enfranchised 
tenement.  (Z) 


III.  Of  the  Interest  of  the  Owner  of  the  Soil  subject  to  Bight  of  Com- 
mon  ;  and  herein  of  Approvement  and  Inclosure. 

In  land  subject  to  a  right  of  common,  the  right  of  the  lord  or  owner 
of  the  Boil(l)  ought  to  be  so  exercised  as  not  to  injure  the  right  of 


A)  Musgrave  ▼.  Cave,  Willes,  319.  (i)  1  Inst.  122,  a. 

k)  Mellor  ▼.  Spatemarij  1  Saund.  343.  (/)  Barwiek  \,  Matthewt,  5  Taunt.  366, 


ffl 


(1)  The  customary  tenants  of  a  manor  maj  allege  a  custom  to  have  the  sole  and 
several  pasture  in  the  soil  of  the  lord  for  the  whole  year^  and  thereby  exclude  the  lord. 
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common.  Bat  the  right  of  the  oommoners  may  be  sabsement  to  the 
right  of  the  lord  in  the  soil,(7;t)  so  that  the  lord  may  dig  claypits  there, 
or  empower  others  to  do  so,  without  leaving  sufScient  herbage  for  the 
commoners,  if  it  can  be  proved  that  such  a  right  has  been  constantly 
exercised  by  the  lord.  So  the  lord  may,(n)^  with  the  consent  of  the 
homage,  grant  part  of  the  soil  for  building,  if  he  has  immemoriaUy 
exercised  such  right.  The  immemorial  exercise  of  such  right  by  the 
lord  is  evidence  that  he  reserved  that  right  to  himself,  when  he  granted 
the  riffht  of  common  to  the  commoners.  In  like  manner,  there  may  be 
a  valid  custom  in  a  manor,  within  the  limits  of  an  ancient  forest  be- 
longing to  the  crovm,  for  the  lord,  with  the  assent  of  the  homage,  to 

grant  parcels  of  the  waste  to  be  holden  by  copy  of  court-roll, 
[  *4^1  ]   and  for  the  grantees  "^to  inclose  the  same,  and  to  hold  them 

in  severalty  against  the  commoners,  and  in  exclusion  of  their 
right8.(o)  If  a  commoner  having  a  right  of  common  for  one  beast,  put 
on  two,(  t>)  the  lord  can  only  distrain  the  one  put  on  last,  unless  they 
were  botn  put  on  together;  and  it  must  be  shown  in  a  plea  (justifying 
the  taking  as  a  surcharge,)  whether  they  were  put  on  together  or 
separately ;  and  if  the  latter,  which  was  put  on  first.(l) 

^y  Stat.  20  H.  3,  c.  4y{q)  lords  of  woods,  wastes,  and  pastures,  in 
which  their  tenants  have  common  of  pasture,  may  approve  such  wastes, 
&c.,  provided  sufficient  pasture,  with  a  sufficient  ingress  and  egress,  is 
left  to  the  tenants.  An  owner  pur  autre  vie  of  a  common  may  approve 
under  this  statute,  and  13  Ed.  I.  st.  1,  c.  46 ;  and  may  erect  on  die 
common  a  house  necessary  for  the  beast-keepers,  for  the  care  of  the 
cattle,  of  himself,  and  other  persons  having  right  of  common  there.(rX2) 


[m)  BiVUaon  v.  Orem^  5  T.  R.  411. 
\  Folkard  v.  Hemmett^  6  Id.  417,  n.  (a). 

,.)  Boulcott  V.  Winmill,  2  Campb.  261.  [p)  Fllis  v.  Rotcles,  WiUes,  638. 

(g)  Extended  by  stat.  13  Edw.  I.  stat.  1,  c.  46,  to  approTements  hy  lords  against  tb«r 
neighbours — CoDfirmed  by  stat.  3  &  4  Edw.  VJ.  c.  3.  See  also  stat.  29  G^.  II.  c  36, 
amended  bj  stat.  31  Qeo.  II.  c.  41. 

(r)  FatHek  v.  Stubbt,  9  M.  A  W.  830. 


Boskmt  y.  RobitUj  2  Saund.  324.  But  even  in  tbis  case  tbe  lord  may  dietrain,  for  odur 
damage  in  his  soil,  the  cattle  of  any  who  have  no  right  to  put  in  their  cattle,  although 
he  has  not  any  interest  in  the  soil.  Per  ffaUj  G.  J.,  jSi.  C,  for  he  has  an  interest  in  lie 
mines,  trees,  bushes,  Ac,    Per  Cur.  1  Vent.  164. 

(1)  In  replevin  for  taking  the  plaintiff's  sheep  on  Whitemanslte  Down,  the  defendant 
avowed  taking  the  cattle  doing  damage  to  his  right  of  common :  the  plaintiff  in  his  plea 
in  bar  claimed  a  right  of  common  for  himself  as  tenant  of  eight  acres  of  land,  for  two 
sheep  for  every  acre ;  the  defendant  (admitting  the  right  of  common  claimed  by  the 
plaintiff,)  replied,  that,  at  the  time  of  the  distress,  the  plaintiff  had  sixteen  sheep  on  tbe 
common,  over  and  above  the  sixteen  that  were  distrained ;  that  the  defendant  left  the 
first-mentioned  sixteen  to  use  the  common,  and  only  distrained  the  snpemumeniry  six- 
teen, with  which  the  plaintiff  had  overcharged  it  of  his  own  wrong,  which  were  doing 
damage  to  the  plaintiff.  It  does  not  appear  that  in  this  case  any  objection  was  made  to 
the  replication,  for  not  stating,  whether  the  thirty-two  sheep  were  put  on  together,  Gt 
separately.  Indeed,  the  only  question  made  was,  whether  one  commoner  could  discrain 
the  cattle  of  another  commoner,  who  had  surcharged  the  common,  which  was  determined 
in  the  negative ;  and  the  plaintiff  had  judgment  Ifall  v.  Harding  and  otherij  B.  R.  E.  9 
Geo.  UI.  4  Burr.  2426 ;  1  Bl.  R.  6V3,  S.  C. 

(2)  In  the  case  of  Th^  Tnutees  of  the  Western  Univertity  of  Penntylwtnia  v.  Robuitoa,, 
12  S.  &  R.  33,  G.  J.  TUghmany  said,  ^'these  statutes  are  not  applicable  to  Pennsylvania, 
where  the  relation  of  lord  and  tenant  never  existed,"  and  he  added,  that  he  knew  of  tot 
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If  the  lord  make  a  feofment  of  the  waste,  &c.,  the  feoffee  may  ap- 
proYOi  leaving  a  sufficiency  of  common ;  and  this  rule  holds,  although 
the  lord  continues  seised  of  the  manor  within  which  the  waste  lies ;  for 
though  in  the  statutes  of  Merton  and  Westminister  the  lord  only  is 
mentioned,  yet  as  in  those  days  statutes  were  not  drawn  with  that  ful- 
ness of  expression  with  which  they  are  at  the  present  time,  the  term, 
"lord  of  the  manor"  must  be  considered  as  equivalent  to  "owner  of 
the  soil,"  where  they  stand  in  the  same  predicament.  It  is  not  neces- 
sary, therefore,  that  the  person  approving  should  be  lord  of 
the  manor ;(«)  a  seisin  in  fee  of  the  *waste,  &c.,  is  sufficient.  [  *442  ] 
It  is  worthy  of  remark,  that  the  statute  of  Merton  does  not 
empower  the  lord  to  approve  against  any  other  right  of  common,(^)  ex- 
cept that  of  common  of  pasture,  appendant  or  appurtenant.  It  does 
not  extend  to  common  in  gross,(ti)  the  words  of  the  statute  being  qiuin^ 
turn  pertinet  ad  tenementa  sua^  nor  to  common  of  piscary,  of  turbary,(2;) 
estovers,  and  the  like,  the  words  used  throughout  the  statute  being  ;pa«- 
tura  et  communia  pa9turcB,{y)  But  though  the  lord  cannot  approve 
against  common  of  turbary,  yet  where  there  is  common  of  pasture,  and 
common  of  turbary  in  the  same  waBte,(2)  the  common  of  turbary  will 
not  prevent  the  lord  from  justifying  an  inclosure  against  the  common 
of  pasture,  if  he  leaves  sufficient ;  for  they  are  two  mstinct  rights,  and 
the  concurrence  of  these  rights  in  one  person  will  not  make  any  differ- 
ence. In  like  manner  the  lord  of  the  manor,(a)  or  his  grantee,  may 
justify  an  approvement  or  inclosure  against  tenants  having  common  of 
pasture,  although  they  have  a  further  right  of  digging  sand,  &c.,  if 
sufficient  common  of  pasture  be  left.  It  is,  however,  observable,(6) 
that  if  the  inclosure  operates  as  an  injury  to  the  other  rights,  the  com- 
moner will  be  entitled  to  an  action  on  the  case  for  such  injury.  By 
the  approvement  of  part,  agreeably  to  the  rule  laid  down  in  the  statute 
of  Merton,  that  part  is  discharged  of  the  common,  insomuch,  that  if  the 
tenant  who  has  the  common  purchases  that  part,  his  common  is  not  ex- 
tinguished in  the  reAdue.(c)  If  the  lord  incloses  any  part^  and  does 
not  leave  sufficient  common  in  the  residue,  the  commoner  may  break 
down  the  whole  inclosure. ((2)  But  if  the  common  has  been  mclosed 
twentv  Years,  the  commoner  cannot  make  an  entry,  and  [before  the 
Stat.  3  &  4  Will.  IVrf  c.  27,]  must  have  brought  an  assize  of  com- 
mon.(e)  A  custom  for  the  lord  to  inclose  without  limit(/)  is  bad,  as 
tending  to  destroy  the  rights  of  the  commoner  altogether,  but  a  custom 


i 


t)  Olover  V.  Lane^  3  T.  R.  445. 

t)  2  Inst.  87.  (ti)  2  Inst.  86. 

{z\  Grant  v.  Ounner,  1  Taunt.  435.  (y)  2  Inst  87. 

{z)  Faweeit  v.  Strickland,  Willes,  57 ;  Com.  Rep.  578,  S,  C. 
la)  Shakespeare  v.  Peppin^  6  T.  R.  741. 
lb)  Agreed  in  Fawcett  v.  Strickland,  Willes,  67.  (e)  2  Inst.  87. 

c^)  2  Inst.  88,  recognized  in  Arlett  v.  Ellis  and  others,  7  B.  &  G.  346. 
^e)  Creaeh  v.  WUmolj  Derby  Summ.  Ass.  1752,  cited  by  Lawrence,  J.,  in  Hawke  t. 
Bacon,  2  Taunt.  1(>0.    But  see  Tapley  t.  Wainwright,  5  B.  &  Ad.  395  ;  2  Nev.  k  M.  697, 
(/)  Badger  v.  Ford,  3  B.  &  A.  153. 


few  instances  of  rights  of  common  in  this  country,  although  the  right  of  common  was 
admitted  to  be  an  estate  well  known  to  the  law. 
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to  inclose,  (even  as  against  a  common  right  of  torbarj,)  leaving  suffi- 
ciency of  common,  is  good ;  bat  the  onns  of  proving  a  safficiency  left 


lies  on  the  lord.(^)(l) 

By  Stat.  29  Geo.  11.  c. 
of  the  common  for  the  purpose  of  planting  and  preserving  trees  fit 


By  Stat.  29  Geo.  11.  c.  86,  the  lords  and  tenants  may  inclose  part 


for  timber  or  underwood.  And  by  stat.  81  Geo.  11.  c.  41,  these 
powers  are  declared  to  be  vested  in  tenants-for-life  or  years  deter- 
minable on  lives.  And  by  stat.  4  &  5  Vict.  c.  38,  s.  2(A)  a 
[  *448  ]  lord  of  ^a  manor  may  convey  any  quantity  of  land  not  ex- 
ceeding one  acre,  as  a  site  for  a  school  for  the  education  of 
poor  persons ;  and  where  any  portion  of  waste  or  commonable  land 
shall  be  gratuitously  conveyed  by  any  lord  for  such  purpose,  the  rights 
of  all  persons  in  the  land  are  barred  by  the  conveyance.  And  now,  by 
stat.  7  &  8  Vict.  c.  87,  s.  8,  any  deed  which  shall  have  been  or  shall  be 
executed  under  the  powers  and  for  the  purpose  of  the  stat.  4  &  5  Viet, 
c.  88,  without  any  valuable  consideration,  shall  be  valid,  if  otherwise 
lawfid,  although  the  donor  shall  die  within  twelve  calender  months  from 
the  execution  thereof.  And  by  sect.  4,  the  rector,  vicar,  or  perpetual 
curate  of  a  parish  may  grant  a  portion  of  the  glebe  or  other  possessions 
of  his  benefice  for  the  purpose  of  the  same  act. 


rV.  Of  the  Jiemedtf  for  Disturbance  of  Right  of  Common. 

Whatever  destroys  the  right  of  common  is  a  nui3ance,(t)  and  may  be 
abated  by  the  commoner,  provided  it  can  be  done  without  interfoiug 
with  the  lord's  right  to,  or  interest  in,  the  soil.  But  if  the  nuisance  can- 
not be  abated,  without  such  interference,  the  commoner  must  resort  to 
his  action  on  the  case,  and  have  satisfaction  in  damages.  If  the  right 
of  common  be  partially  injured,  the  commoner  ought  not  to  abate  the 
cause  of  such  injury,  more  especially  if  in  so  doing  he  must  necessarily 
interfere  with  the  right  to  the  soil.  On  this  principle  it  wa^  holden,  in 
Cooper  V.  Marshall^  1  Burr.  265,  that  a  commoner  could  not  justify 
digging  up  the  soil  and  destroying  the  coney-burrows  erected  in  the 
common  by  the  lord,  who  was  entitled  to  free  warren  there.  So  where 
the  lord  had  planted  trees  on  the  common,  and  the  commoner  cut  them 
down,(A;)  it  was  holden,  that  the  lord  might  maintain  trespass,  and  that 
the  commoner  could  not  justify  the  abatement  of  the  trees. 

(g)  Arlett  v.  Ellity  7  B.  A  C.  346. 

Ih)  This  statute  repealed  the  stat.  6  &  7  Will.  ly.  c.  70^  which  contained  simtUr  pro- 
yisions.  (i)  2  Inst.  88. 

(k)  Kirhy  T.  Sadgrove^  6  T.  R.  483,  B.  R.,  confirmed  in  error  in  Exch.  Ch.  1  Boe.  & 
Pul.  13. 


(1)  The  owner  of  a  manor  who  grants  leases  conferring  right  of  common,  may  appro- 
priate portions  of  the  waste  lands  if  he  leaves  sufficient  for  his  tenants.  But  it  most  be 
a  bond  fide  dLQiMdX  appropriation,  and  not  merely  bv  what  is  called  a  possession  fence. 
None  but  a  tenant,  however,  can  question  the  validity  of  the  appropriation.  Van  Rma- 
sellaer  v.  Radclif^  10  Wend.  639.  A  lessee  entitled  to  estovers  in  the  lands  of  his  lessor, 
if  the  latter  make  a  colorable  lease  of  them  to  defeat  his  right,  may  resort  to  other  lands 
of  the  lessor,  though  more  distant  and  more  valuable,  though  in  ordinary  c^ses  he  has 
no  such  right.     Van  Renasdlaer  v.  Uricej  4  Paige,  174. 
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The  usual  remedy  adopted  by  commoners  is  an  action  on  the  case  for 
a  disturbance  of  the  right  of  common,  which  may  be  maintained  either 
against  the  lord  or  the  owner  of  the  soil,(Z)  a  stranger  or  a  commoner. 
If  the  action  is  brought  against  the  wrong-doer(m)  title  being  only  in- 
ducement,  it  is  not  necessary  to  set  it  forth ;  it  will  be  sufiScient  for  the 
plaintiff  to  state  in  his  declaration,  that  he  was  possessed  of  a  certain 
quantity  of  land,  &c.,  and  by  reason  of  such  possession  was  entitled  to 
the  right,  in  the  exercise  of  which  he  was  disturbed.  The  right  must 
be  triuy  stated,  for  otherwise  the  variance  will  be  ground  of 
nonsuit,  (n)  In  this  action  the  plaintiff  '''must  prove  an  in-  [  *444  ] 
jury  sustamed,  but  an  injury  in  the  minutest  degree  is  suffi- 
cient ;(o)  e,  g.  the  taking  away  the  manure  which  has  been  dropped  on 
the  common  by  the  cattle,  altnough  the  proportion  of  the  damage  sus- 
tained by  the  plaintiff  be  found  to  amount  to  a  farthing  only  ;{p)  for  if, 
where  the  injury  was  small,  a  commoner  could  not  maintain  an  action, 
a  mere  wrongdoer  might  by  repeated  torts  in  course  of  time  establish 
evidence(9)  of  a  right  of  common.  If,  to  an  action  on  the  case  by  a 
commoner  for  injuring  his  right  of  common,(r)  the  defendant  plead, 
that  he  dug  turves  under  a  license  from  the  lord,  he  should  add,  that 
"  sufficient  common  was  left  for  the  commoner ;"  and  if  he  do  not,  the 

i)laintiff  is  not  obliged  to  reply,  that  there  was  not  sufficient  common 
eft ;  because  it  is  the  gist  of  the  action,  and  set  forth  in  the  declaration. 
Case  for  disturbing  the  plaintiff's  right  of  common  by  turning  on  cattle 
on  divers  days  and  times ;  defendant  pleaded  a  right  of  common  in 
himself  and  justified  turning  on  the  cattle,  being  his  own  commonable 
cattle  levant  and  couchant  on  his  land;  plaintiff  must  new  as8ign,(«)  if 
he  intends  to  prove  a  surcharge. 


V.  Of  Surcharges  hy  Commoners. 

Formerly,  if  one  of  the  commoners  had  surcharged  the  common,  (f) 
that  is,  had  put  more  cattle  into  the  common  than  he  was  entitled  to, 
the  commoner  who  was  aggrieved  might  sue  out  a  writ  of  admeasure- 
ment of  pasture,  and  by  that  suit  the  common  was  admeasured  in  re- 
spect of  all  the  commoners,  as  well  those  who  had  not  surcharged  as 
those  who  had  surcharged  it,  and  the  person  who  brought  the  ac- 
tion. An  action  on  the  case  has  been  substituted  in  the  place  of  this 
writ  of  admeasurement,  as  a  more  easy  and  speedy  remedy ;  and  it  has 
been  holden,  that  this  action  may  be  maintained  by  one  commoner 


0 


(I)  Ifaatard  v.  Canirellj  Lutw.  101. 

[m)  Strode  v.  Byrtj  4  Mod.  418.     See  also  Gremhow  v.  lUUyy  Willes,  621. 

(n)  Beadtwortk  y.  Torkington,  1  Q.  B.  782  ,*  1  G.  &  D.  482.  See  Brunton  y.  ffall.  1  Q. 
B.792;  1  G.  &D.  207. 

(o)  Per  Lord  Ellenborough^  0.  J.,  Lidgold  v.  Butler^  Middlesex  Sittings  after  Trin.,  48 
Geo.  III.  B.  R.  MSS. 

{p)  Pindar  r.  Wadsworth,  2  EasVs  R.  154.  See  cases  cited  bj  Tauntonj  J.,  in  Marzetti 
T.  WiUiarM,  1  B.  &  Ad.  426,  and  Blofdd  v.  Payne^  4  B.  &  Ad.  410. 

(q)  See  Patriekr.  Oreenway,  1  Wms.  Saunders,  p.  346,  b.  n.  (2). 

(r)  Gremhow  v.  lUley^  Willes,  619. 

{«)  Bowm  V.  Jenkin^  2  Nev.  k  P.  87  j  6  A.  &  B.  911,  S,  C, 

(0  P.  N.  B.  125,  B. 

VOL.  I. — 34 
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against  anotber  for  a  8iircharge,(ie)  although  the  plaintiff  himself  has 
been  guilty  of  a  surcharge.  In  the  declaration,  it  is  not  necessary  for 
the  plaint&f  to  set  forth  the  defendant's  right  of  common,  and  show  in 
what  manner  he  has  exceeded  that  right,(a;)  by  putting  in  a  greater 
number  or  an  improper  species  of  cattle ;  but  the  disturbance  may  be 
alleged  ffenerally(l)  thus,  ^^that  the  defendant  wrongfoliy, 
[  *445  ]  and  mjunously  *ate  up  and  depastured  the  grass  on  the  com- 
mon with  divers  sheep  and  lambs,  to  wit,  200  sheep  and  200 
lambs."  Neither  is  it  necessary  that  the  plaintiff  should  state  that  he 
was  exercising  his  right  of  common  at  the  time  of  the  8urcharge.(y) 


VI.  Pleadings— Evidence ;  Stat.  6^7  Vict.  c.  85,  jp,  450. 

To  an  action  of  trespass  quare  clausum  fregit.^  the  defendant  may 
plead  a  right  of  common  of  pasture,  of  common  of  turbary,  and  of 
common  of  estovers.  Under  the  new  rules,(2^  these  are  considered  as 
distinct,  and  are  to  be  allowed.  But  pleas  or  right  of  common  at  all 
times  of  the  year,  and  of  such  right  at  particular  times,  or  in  a  qualified 
manner,  are  not  to  be  allowed. 

By  Stat.  2  4  8  Will.  IV.  c.  71,(a)  entitled  "An  Act  for  shorteniug 
the  Time  of  Prescription  in  Certain  Cases,"  after  reciting,  that  the  ex- 
pression "time  immemorial,  or  time  whereof  the  memory  of  man  runneth 
not  to  the  contrary,"  is  now  by  the  law  of  England,  in  many  cases, 
considered  to  include  and  denote  the  whole  period  of  time  from  the 
reign  of  King  Richard  the  First,  whereby  the  title  to  matters  that  have 
been  long  enjoyed,  is  sometimes  defeated  by  showing  the  commence- 
ment of  such  enjoyment,  which  is,  in  many  cases,  productive  of  incon- 
venience and  injustice :  it  is  by  sect.  1,  enacted,  "  That  no  claim  which 
may  be  lawfully  made  at  the  common  law  by  custom,  prescription,  or 
grant,  to  any  right  of  common  or  other  profit  or  benefit,  to  be  taken  and 
enjoyed  from  or  upon  any  land  of  the  xing,  his  heirs,  or  successors,  or 
any  land,  being  parcel  of  the  Duchy  of  Lancaster,  or  of  the  Duchy  of 
Cornwall,  or  of  any  ecclesiastical  or  lay  person,  or  body  corporate, 
except  such  matters  as  are  herein  specially  provided  for,  and  except 
tithes,  rents,  and  services,  shall,  where  such  right,  profit,  or  benefit, 
shall  have  been  actually  taken  and  enjoyed  by  any  person  claiming 
right  thereto,  without  interruption,(6)  for  the  full  period  of  thirty  years, 
be  defeated  or  destroyed  by  showing  only  that  such  right,  profit,  or 

(m)  Hohwn  y.  Todd^  4  T.  K.  Yl. 

\x)  Atkmton  y.  TeatdaU,  3  Wile.  2YS  ;  2  BL  R.  817,  A  C. 
(y)  WelU  y.  Wadmff,  2  Bl.  R.  1233. 
(2)  R.  G.  H.  T.  4  Will.  IV. 

(a)  See  further  on  the  subject  of  this  statute,  po9tj  tit.  "  Nuisance." 
h)  "  Interruption i"  not  intermission.    See  Carry,  Foster j  3  Q.  B. 581 ;  2  G.  &  D.  753, 
and  po9tf  p.  447. 

(I)  It  seems,  from  Smith  y.  Feverel^  2  Mod.  6,  and  from  a  dictum  of  the  court  in  309- 
$ard  y.  Cantrellj  Lutw.  107,  that  in  an  action  against  the  lord  it  is  necessarj  to  show  a 
particular  surcharge. 
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benefit,  was  first  taken  or  enjoyed  at  any  time  prior  to  such  period  of 
thirty  years,  bat  such  claim  may  be  defeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated :  and  when  such  right,  profit,  or 
benefit,  shall  have  been  so  taken  and  enjoyed  as  aforesaid,  for  the  full 
period  of  sixty  years,  the  right  thereto  shall  be  deemed  absolute  and 
indefeasible,  unless  it  shall  appear  that  the  same  was  taken  and  enjoyed 
by  some  consent  or  agreement,  expressly  made  or  given  for  that  pur- 
pose by  deed  or  writing." 

*By  section  4,  each  of  the  respective  periods  o^  years  here-  [  *446 "] 
inbefore  mentioned,  shall  be  deemed  to  be  the  period  next 
before  some  suit  or  action  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  have  been  or  shall  be  brought  into  questibn ; 
and  no  act  or  other  matter  shall  be  deemed  to  be  an  interruption,  within 
the  meaning  of  the  statute,  unless  the  same  shall  have  been  or  shall  be 
submitted  to  or  acquiesced  in  for  one  year  after  the  party  interrupted 
shall  have  had  notice  thereof,  and  of  the  party  making  or  authorizing 
the  same  to  be  made. 

Section  6  enacts.  That  no  presumption  shall  be  made  in  favour  of 
any  claim,  on  proof  of  the  right  having  been  exercised  for  a  less  period 
than  that  prescribed  by  the  act  in  the  particular  case.  But  this  pro- 
vision is  meant  only  to  encounter  presumptions,  from  an  exercise  i  of 
the  right  during  such  an  imperfect  period,  that  it  was  exercised  in  olaer 
times.  The  efiect  of  this  clause  is,  that  a  claimant,  proving  enjoyment 
for  less  than  the  specified  time,  shall  not,  on  that  ground,  carry  back 
hi&  right  to  a  period  before  that  which  his  proof  extends  to.Ccj 

By  the  seventh  section,  the  time  during  which  any  disabihty  exists, 
e,  g.  infancy,  non-compos,  coverture,  or  tenancy  for  life,  or  during 
which  any  action  shall  have  been  pending,  and  diligently  prosecuted, 
until*  abated  by  the  death  of  any  party,  shall  be  excluded  in. the  com- 
putation of  the  periods,  except  only  where  the  claim  is  declared  to  be 
absolute. 

Under  this  statute,  a  plea  of  enjoyment  of  right  of  common  for  thirty 
years  before  the  commencement  of  the  suit  is  Bufficient,(ci!)  without  say- 
ing for  thirty  years  next  before.  Taking  the  4th(6)  and  5th  sections 
together,  it  is  clear  that  an  averment  of  enjoyment  for  thirty  years  next 
before  the  times  when^  &c.,  is  not  in  conformity  with  the  act.  The 
period  mentioned  in  the  act  is  thirty  years  next  before  some  suit  or 
action  in  which  the  claim  shall  be  brought  into  question.  Generally 
speaking,  that  would  be  next  before  the  commencement  of  the  suit  in> 
which  the  pleading  takes  place :  and  according  to  the  express  words  of 
the  statute,  and  the  decision  in  Wright  y.  WiUia7nSj{f)  the  only  correct 
averment  is,  ^'  next  before  the  commencement  of  this  (or  possibly  some 
other)  suit."(^) 

Before  the  passing  of  this  act,  a  prescriptive  claim  was  a  claim  of 

(<j)  Per  Lord  Denman,  C.  J.,  in  Carr  v.  FMier^  3  Q.  B.  687 ;  2  G.  &  D.  753. 
frf)  Jonet  V.  Price,  3  Bingh.  N,  C.  52  ;  3  S.  C.  376. 
[e)  See  tupra,  and  see  s.  6,  po$t<i  p.  449. 
/)  1  M.  &  W.  77. 

\g)  Per  Lord  Dmman,  C.  J.,  delivering  judgment  of  conrt  in  Skhardi  t.  Fry^  7  A.  & 
E.  698. 
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immemorial  right ;  the  evidence  of  it  was  snch  as  a  party  might  be 
able  to  give  in  such  a  case ;  and  the  jary  were  to  draw  their  inference 
from  such  proof  as  could  be  produced.  Now,  the  burden  of  establish- 
ing an  immemorial  right  is  withdrawn,  and  the  proof  is 
[  *447  ]  *limited  to  a  thirty  years  enjoyment,  but  that  enjoyment 
must  be  proved  to  the  fall  extent ;  therefore  proof  of  a  thirty 
years  enjoyment  of  common  of  pasture  is  not  complete,  if  proof  be 
given  of  an  enjoyment  for  twenty-eight  years  immediately  preceding  an 
action  in  which  the  right  is  disputed,  and  it  appear  that  twenty-eight 
years  back  the  enjoyment  was  interrupted,  but  that  the  right  was 
exercised  before  the  interruption :  and  the  party  disputing  the  right  is 
not  bound  to  show  that  such  interruption  was  adverse:  it  lies  upon  the 
party  prescribing,  under  the  statute,  to  prove  thirty  years  uninterrupted 
enjoyment.(A)  But  "the  interruption"  which  defeats  a  prescriptive 
right  under  this  statute,  is  an  adverse  obstruction,  not  a  mere  discon- 
tinuance of  uses  by  the  claimant  himself.  Hence,  in  a  case  under 
section  1  of  the  statute,  where  proof  was  given  of  a  right  enjoyed  at  the 
time  of  action  brought,  and  thirty  years  before,  but  disused  during  a 
part  of  the  intermediate  time ;  it  was  holden,(t)  to  be  a  question  for  the 
jury,  whether  the  right  had  ceased,  or  was  still  substantially  enjoyed, 
hus,  where  a  commoner  had  ceased  to  use  the  common  during  two 
years  of  the  thirty,  having  no  commonable  cattle  at  the  time,  but  had 
used  it  before  and  after ;  it  was  holden,  that  the  jury  were  justified  in 
finding  a  continued  enjoyment  of  the  right  during  thirty  year8.(A;) 

Trespass  for  entering  plaintiff's  close  with  cows  and  sheep,  and 
destroying  his  grass  :(Z)  as  to  sheep,  plea  not  guilty,  and  issue  thereon: 
as  to  cows,  defendant  justified,  and  prescribed  for  common,  for  all 
cattle  (except  sheep)  levant  and  eouchatU  on  defendant's  messuage,  and 
one  acre  of  land ;  the  issue  was  on  the  levancy  and  eouchancy :  the 
evidence  on  the  first  issue  was,  that  defendant  s  sheep  were  seen  at 
several  times  depasturing  in  hcu9  in  quo^  and  that  at  such  time  the 
defendant's  shepherd  was  with  them :  Mr.  Gatward,  (recorder  of  Gam- 
bridge,)  for  the  defendant,  insisted,  that  as  it  did  not  appear  that 
defendant  had  knowledge  or  consented,  that  his  sheep  should  feed  there, 
and  had  a  servant  to  take  care  of  them,  the  shepherd,  and  not  the  de- 
fendant, was  the  trespasser,  and  that  the  action  could  not  be  maintained 
against  the  master  :(?n)  per  Lord  Raymond^  C.  J.  "The  action  lies 
against  the  master;  his  sheep  did  the  trespass;  he  has  his  remedy 
against  the  servant."  As  to  the  second  issue,  the  evidence  was,  that 
defendant  was  seised  of  a  copyhold  messuage,  and  one  acre  of  pasture 
land;  that  he  foddered  eight  or  nine  cows  in  the  yard  of  the  said  mes- 
suage with  hay  brought  from  another  farm  about  two  miles  off.  Lord 
Raymond^  C.  J.     "These  cows  cannot  be  levant  and  couchant  upoL 

[h)  BaHey  Y.Appleyard,  8  A.  &  E.  161. 
t)  Carr  v.  Foster  and  others^  3  Q.  B.  681 ;  2  G.  &  D.  753. 
*)  S.  C. 

\l)  Rogert  v.  Berutead^  Oambr.  Sum.  Ass.  1727,  cor.  Lord  Raymond^  C.  J.,  MSS.  Seijt 
iLeeas.    See  the  comment  of  Bayley^  J.,  delivering  the  opinion  of  the  coart  in  Cheetman 
T.  Hardham^  1  B.  &  A.  711,  2. 
(m)  2  R.  A. 
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the  one  acre ;  for  I  am  clear  that  levancj  and  couchancy  is  a 

stint  of  ^common  in  contradistinction  to  common  sans  nomircy    [  *448  ] 

and  signifies  only  so  many  as  the  messuage  or  farm  will  by 

its  produce  maintain ;  and  it  was  so  resolved  in  the  case  of  the  town  of 

Derby.(n)    I  know  there  are  cases  which  say,  that  foddering  in  a  yard 

makes  a  levancy  and  couchancy,  but  then  the  meaning  is,  foddering 

with  stubble,  &c.,  produced  from  the  messuage  or  land  itself,  to  which 

the  yard  belongs ;  for  example,  if  an  acre  of  land  will  produce  only  so 

much  hay,  &c.,  as  will  maintain  but  one  cow,  the  occupier  shall  not  put 

two  on  the  common,  because  he  fodders  them  in  the  yard  with  the 

E reduce  of  other  land ;  for,  by  the  same  rule,  he  might  put  1,000  of 
is  own,  or  of  other  persons,  and  depriye  the  other  commoners  of  the 
benefit  of  common." 

Trespass  for  impounding  plaintifi"s  colt  and  three  fillies.(o)  De- 
fendant set  out  his  right  to  a  messuage,  with  the  appurtenants,  to 
which  the  defendant  had  a  right  of  common  belonging  in  the  he,  in  quoj 
and  that  defendant  took  the  cattle  damage  feasant;  plaintiff  replies, 
that  he  is  possessed  of  a  copyhold  messuage  in  Drayton,  and  prescribes 
for  a  right  of  common  in  tho'loc,  in  quoy  for  all  commonable  cattle, 
levant  and  couchant  on  the  said  messuage,  at  all  times  of  the  year. 
Defendant  protestandoy  that  plaintiff  has  not  such  right,  traverses  the 
levancy  and  couchancy  of  the  beasts  taken,  and  issue  thereon.  Per 
LeCj  C.  J.  ^'  The  protestando  is  not  part  of  the  issue,  and  need  not  be 
proved."  It  appearing  by  the  evidence,  that  the  messuage  was  only  a 
yard  where  the  horses  were  foddered,  and  one  acre  of  orchard,  with  the 
produce  of  which  the  plaintiff  could  not  maintain  the  colt  and  three 
fillies,  and  for  that  reason  he  foddered  them  with  hay  and  straw  from 
other  land  hired  by  him ;  per  Lecy  C.  J.  These  beasts  cannot  be  levant 
and  couchant  on  this  yard,  though  they  are  foddered  there,  unless  they 
can  be  foddered  with  the  produce  of  the  messuage ;  and  so  it  was  de- 
termined by  Lord  Raymondy  in  Rogers  v.  Bensteady  at  Cambridge, 
1727,  after  much  consideration,  that  levancy  and  couchancy  signify 
what  the  produce  of  the  estate  will  bear,  and  is  a  stint  of  common  witn 
respect  to  other  commoners ;  and  I  know  no  difference  as  to  this, 
whether  the  common  is  for  the  whole  year,  or  for  half  a  year  only." 
Lord  Raymondy  in  the  above  case,  cited  1  Ventr. .  The  fodder- 
ing cattle  in  a  yard  is  said  to  be  evidence  of  levancy  and  couchancy, 
Ssik.  169 :  but  it  must  be  foddering  with  the  produce  of  the  ground 
belonging  to  the  messuage.  Plaintiff  nonsuited.  N.  There  may  be 
common  appurtenant  to  a  messuage  with  appurtenants:  but  not  to  a 
messuage  only. 

^^  The  rule  now  is,  that  such  cattle  only  are  to  be  holden  levant  and 
couchant  upon  the  inclosed  land,  as  that  land  will  keep  during  the 
winter.  It  has  been  argued,  that  the  rule  includes  such  as  the  land 
will  keep  during  the  whole  or  any  part  of  the  year;  but  that 
*is  not  so ;  The  real  question  is,  has  this  defendant  turned  [  *449  ] 
more  cattle  on  the  common  than  the  winter  eatage  of  his 

(n)  Mellor  v.  Spateman^  1  Saund.  343,  1  Mod.  7. 

(o)  Fulcker  v.  Scale9,  Norfolk  Sum.  Ass.  1738,  MSS.  Serjt.  Leeds. 
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ancient  tenement,  together  with  the  hay  and  produce  obtained  from  it 
during  the  summer,  is  capable  of  maintaining.(;>) 

By  R.  Or.  H.  T.  4  Will.  IV.,  where,  in  an  action  of  trespass,  qiuire 
elatMum  fregity  the  defendant  pleads  a  right  of  common  of  pasture  for 
divers  kinds  of  cattle,  ex,  gr.  horses,  sheep,  oxen,  and  cows,  and  issue 
is  taken  thereon,  if  a  right  of  common  for  some  particular  kind  of  com- 
monable cattle  only  be  found  by  the  jury,  a  verdict  shall  pass  for  the 
defendant  in  respect  of  such  of  the  trespasses  proved  as  shall  be  justi- 
fied by  the  right  of  common  so  found ;  and  for  the  plaintiff,  in  respect 
of  the  trespasses  which  shall  not  be  so  justified.  And  in  all  actions  id 
which  such  right  of  common  as  aforesaid,  or  other  similar  right,  is  so 
pleaded,  that  the  allegations  as  to  the  extent  of  the  right  are  capable 
of  being  construed  distributively,  they  shall  be  taken  distributively. 
And  by  stat.  2  &  3  Will.  lY.  c.  (1,  s.  5,  in  all  actions  upon  the  case, 
and  other  pleadings,  wherein  the  party  claiming  may  now  allege  his 
right  generally,  without  averring  the  existence  of  such  right  from  time 
immemorial,  such  general  allegation  shall  still  be  deemed  sufficient;  and 
if  the  same  shall  be  denied,  all  and  every  the  matters  mentioned  in  this 
act,  which  shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence 
to  sustain  or  rebut  such  allegation ;  and  in  all  pleadings  to  actions  of 
trespass,  and  in  all  other  pleadings  wherein,  before  the  passing  this 
act,  \yi&.  before  11th  August,  1882,  it  would  have  been  necessary  to 
allege  the  right  to  have  existed  from  time  immemorial,  it  shall  be  suffi- 
cient to  allege  the  enjoyment  thereof  a%  of  rights  by  the  occupiers  of 
the  tenement,  in  respect  whereof  the  same  is  claimed,  for  and  during 
such  of  the  periods  mentioned  in  this  act  as  may  be  applicable  to  the 
case,  and  without  claiming  in  the  name  or  right  of  the  owner  of  the 
fee,  as  is  now  usually  done ;  and  if  the  other  party  shall  intend  to  rely 
pn  any  proviso,  exception,  incapacity,  disability,  contract,  agreement, 
or  other  matter  hereinbefore  mentioned,  or  on  any  cause  or  matter  of 
fact  or  of  law,  not  inconsistent  with  the  simple  fact  of  enjoyment,  the 
same  shall  be  specially  alleged  and  set  forth  in  answer  to  the  allegation 
of  the  party  claiming,  and  shall  not  be  received  in  evidence  on  any 
general  traverse  or  denial  of  such  allegation.  (9) 

To  a  declaration(r)  in  trespass,  for  breaking  and  entering  two  closes 
of  the  plaintiff,  the  defendant  pleaded  that  the  said  closes  were,  from 
time  immemorial,  parcels  of  a  waste,  and  that  he,  the  defendant,  had  a 
prescriptive  right  of  common  in  the  waste,  and  because  the  closes  were 

wrongfully  separated  from  the  residue  of  the  waste,  he  broke 
[  *450  ]   down  the  gates.     Replication,  that  the  said  closes  were  "^not 

wrongfully  separated  from  the  residue  of  the  waste,  but  con- 
tinually for  twenty  years  and  more,  and  before  the  first  time,  when,  &c., 
had  been  and  were  separated  and  divided,  and  inclosed  from  the  residue 
of  the  waste,  and  occupied  and  enjoyed  during  that  time  in  seyeralty. 
The  rejoinder  traversed  this  averment,  and  issue  was  joined  thereon. 
It  was  holden,  that  the  allegation  in  the  replication,  that  "  the  said 
closes  had  been  inclosed  from  the  residue  of  the  waste,  and  enjoyed  in 

{p)  Per  Parke^  B.,  in  Whitdock  t.  Hutehinton^  2  M.  Ac  Rob.  205. 

(q)  See  England  v.  WaU^  10  M.  k  W.  699. 

\r)  TapUy  v.  Wainwrigkt^  5  B.  &  Ad.  395  j  2  N.  &  M.  697. 
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fleveralty/'  was  divisible,  and  satisfied  by  proofs  that  any  part  of  the 
closes  in  which  the  trespasses  were  committed  had  been  so  inclosed  for 
that  period,  and  that  the  plaintiff  might  therefore  recover,  mo  tanto. 

A  plaintiff  in  trespass  was  the  occupier  of  a  farm,  called  Tyr  Adam, 
situate  within  a  manor  adjoining  a  mountain,  and  claimed  to  be  exclu*- 
sive  owner  of  that  part  of  the  mountain  next  adjoining  his  farm.  The 
question  being,  whether  he  was  exclusive  owner  of  the  soil,  or  had  a 
right  of  common  only  over  that  part  of  the  mountain,  the  defendant, 
in  order  to  show  that  the  plaintiff  had  not  the  right  of  soU,  produced 
from  the  rolls  of  the  manor  an  instrument,  purporting  to  be  a  present- 
ment in  the  year  1759,  wherein  the  jurors,  after  reciting  that  they  were 
sworn  to  view  such  part  of  the  waste  land  as  lieth  within  the  lordship, 
as  was  claimed  by  A.  B.,  to  belong  to  his  tenement  called  Tyr  Adam, 
upon  their  oaths  said,  that  they  had  considered  the  claim  and  the  evi- 
dence, and  presented  that  all  the  said  lands  within  the  said  boundaries 
were  part  and  parcel  of  the  common  called  K.,  and  that  neither  the 
said  A.  B.  nor  the  tenants  or  occupiers  of  the  tenement  called  Tyr 
Adam,  had  any  right  to  the  same,  or  any  greater  right  than  such  as 
the  other  freehold  tenants  of  the  lordship  had  for  tneir  commonable 
cattle.  It  was  holden,(«)  that  this  instrument  was  not  admissible  in 
evidence ;  first,  not  as  a  presentment,  because  the  homage  had  no  right 
to  decide  the  claim  made  by  an  individual  to  the  freehold,  they  being 
interested ;  nor  as  an  award,  because  there  was  no  mutual  submission, 
either  express  or  implied;  nor  as  evidence  of  reputation,  because  it  was 
made  post  litem  motam. 

Questions  have  frequently  arisen  respecting  the  competency  of  per- 
sons interested  in  a  common  as  witnesses  to  establish  the  right,  and  for 
the  decisions  in  these  cases  the  reader  is  referred  to  former  editions  of 
this  work ;  but  now,  by  stat.  6  &  7  Vict.  c.  85,  s.  1,  (22nd  August, 
1843,)  it  is  enacted,  that  no  person  offered  as  a  witness  shall  hereafter 
be  excluded  by  reason  of  incapacity  from  crime  or  interest  from  giving 
evidence,  either  in  person  or  by  deposition,  according  to  the  practice  of 
the  court,  on  the  trialof  any  issue  joined,  or  of  any  matter  or  question, 
or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding,  civil  or 
criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff,  coroner,  ma- 
gistrate, officer  or  person  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive,  *and  examine  evidence ;  [  *451  ] 
but  that  every  person  so  offered  may  and  shall  be  admitted  to 
give  evidence  on  oath,  or  solemn  affirmation,  in  those  cases  wherein 
affirmation  is  by  law  receivable ;  notwithstanding  that  such  person  may 
or  shall  have  an  interest  in  the  matter  in  question,  or  in  the  event  of 
the  trial  of  any  issue,  matter,  question,  or  injury,  or  of  the  suit,  action, 
or  proceeding  in  which  he  is  offered  as  a  witness,  and  notwithstanding 
that  such  person  offered  as  a  witness  may  have  been  previously  con- 
victed of  any  crime  or  offence :  provided  that  this  act  shall  not  render 
competent'  any  party  to  any  suit,  action,  or  proceeding  individually 
named  in  the  record,  or  any  lessor  of  the  plaintiff,  or  tenant  of  premises 
sought  to  be  recovered  in  ejectment,  or  the  landlord  or  other  person  in 

(«)  Riehardt  Y.  Bassett,  10  B.  k  C.  657. 
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whose  right  any  defendant  in  replevin  may  make  cognisuicey  or  any 

Eerson  in  whose  immediate  and  indiyidual  behalf  any  action  may  be 
roaght  or  defended,  either  wholly  or  in  part,  or  the  hnsband  or  wife 
of  such  persons  respectively:  provided,  also,  that  this  act  shall  not 
repeal  any  provision  in  stat.  7  Will.  IV.  k  1  Vict.  c.  26,  "  The  Act  for 
the  Amendment  of  the  Laws  with  respect  to  Wills."  By  section  3, 
this  act  is  not  to  affect  any  action  commenced  before  the  passing  of  the 
act.(l) 


[*462]  *CHAPTER   XIL 

CONSEQUENTIAL  DAMAGES.(2) 
Of  Actions  on  thb  Case  for  Consequential  Damages,  and  heeein 

OF  THE   general  RuLE   FOR  DISTINGUISHING  ACTIONS   OF   TRES- 
PASS YI  BT  ARMI8  FROM  ACTIONS  OF  TRESPASS  ON  THB  GaSE. 

A  QUESTION  frequently  arises  respecting  the  form  of  action  irhich 
shoald  be  adopted  by  a  person  who  has  sustained  an  injury :  that  is, 
whether  the  proper  remedy  is  by  action  of  trespass  vi  et  armis<,  or  tres- 
pass on  the  case ;  and  as,  in  order  to  avoid  confusion,  the  judges  have 
at  all  times  been  anxious  that  the  boundaries  of  actions  should  be  pre- 
8erved,(a)  it  may  be  proper  to  remark,  that  the  true  di8tinction,(3)  (and 

(a)  3  Wils.  411 ;  1  Bos.  k  Pal.  4Y6. 


(1)  In  a  statute  for  protecting  a  beach  from  damage,  a  clause,  that  anj  person  hariiig 
"  a  legal  title  in  any  part  thereof,"  shall  be  compensated  for  injury  sustained  under  its 
provisions,  coyers  an  injury  to  a  right  of  common  in  it.  Thomas  r.  MarskJUid,  10  Pick. 
364.  A  grant  of  right  of  common  to  the  Inhabitants  for  the  time  being  (not  incorpo- 
rated), of  a  certain  territory,  includes  only  such  persons  as  were  inhabitants  at  the  time 
of  the  grant.  lb.  Land  was  given  "  for  the  use  of  a  parish  for  highways,  &c.,  and  also 
to  accommodate  the  neighbors  that  live  bordering  on  it,  A;c.,  to  remain  unfenced  forever, 
never  to  be  disposed  of  to  any  other  use  without  consent  of  every  freeholder  in  the 
parish.'^  And  the  parish  granted  land  "  bounded  all  round  by  the  land  given  to  the 
parish  for  particular  uses,"  as  above.  Held,  an  implied  covenant  that  the  common  land 
should  remain  open,  unless  enclosed  with  the  consent  of  every  freeholder.  JEmerton  v. 
Wilei/f  lb.  300.  In  trespass  against  such  grantee  for  passing  over  the  common  land|  the 
ontis  is  on  plaintiff  to  show  it  was  inclosed  with  such  consent.   lb. 

(2)  See  Sedgwick  on  Damages,  79-92,  2d  ed. 

(3)  Where  a  direct  injury  arises  from  the  act,  and  there  are  also  consequential 
damages,  the  party  has  his  election  to  bring  case  or  trespass.  M^AUuter  y.  Hammetid^  € 
Cowen,  342.  The  plaintiff,  an  American  sailor,  declared  against  the  defendant  (his  cap- 
tain,) that  in  a  foreign  port  he  placed  him  forcibly  on  board  a  French  ship,  to  be  conveyed 
in  that  vessel,  under  French  colors,  towards  France  ;  and  that,  by  reason  of  sailing  under 
such  colors,  ic,  the  vessel  was  captured  by  a  British  ship,  Great  Britain  being  then  at  war 
with  France,  and  the  plaintiff  being  found  on  board  such  vessel,  was  treated  as  an  en«Dy, 
kCy  and  confined  for  a  long  time,  by  reason  of  which  he  was  damnified,  kc.  Held,  that 
eiue,  and  not  trespass^  was  the  proper  form  of  action.  CoUeral  v.  CumminSj  6  S.  &  R. 
348 ;  and  see  Allison  v.  Rheam^  3  Id.  142  ,*  Berry  v.  ffamiU,  12  Id.  210 ;  Wales  r.  Fcrdf 
3  Halst.  267 ;  Lippincott  v.  SmUh,  1  South.  95  ;  Shaver  v.  WhiU^  6  Munt  113  ;  Hatiaf  v. 
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« 

which  seems  to  be  now  8ettled,)(5)  is,  that  if  the  injury  he  occasioned 
hy  the  act  of  the  defendant  at  the  timcj  or  the  defendant  be  the  imme- 
diate cause  of  the  injury j  trespass  vi  et  armis  is  the  proper  remedy  ;{1) 

(b)  LeamU  7.  Bray, 3  East.  593. 

Towruend^  1  M'Cord,  207  j  Goddard  ▼.  Wagner^  lb.  100 ;  Wickliffe  T.  Saunders^  6  MonroC) 
296. 

"  The  actions  of  trespass  vi  et  armis,  and  trespass  on  the  case,  are  as  well  distinguished 
in  principle  as  any  other  two  actions  in  the  law. 

"  Physical  force,  however  slight,  against  the  person  or  "possession  of  another,  is  in 
itself,  and  essentially,  without  regard  to  the  motive,  unlawful,  and  is  the  gist  or  gravamen 
of  the  action  of  trespass  vi  ei  armis.  The  criterion  of  trespass  is  force  directly  applied." 
C.  J.  Tilghman,  in  Smith  v.  Rutherford,  2  Serg.  &  Rawle,  358. 

"Trespass  on  the  case  is  a  general  remedy  to  recover  compensation  for  damages  which 
have  resulted  from  the  fraudulent  conduct  of  another;  and  any  conduct  is  in  law  deemed 
a  fraud,  and  actionable  within  the  scope  of  this  remedy ;  which,  though  not  unlawful  in 
itself,  yet,  by  its  natural  and  ordinary  consequences,  injures  any  right  of  the  plaintiff, 
without  fault  in  him,  and  is  not  done  in  the  exercise  or  lawful  pursuit  of  the  defendant's 
rights;  for  the  law  always  presumes  that  a  man  has  intended  that  which  is  the  natural 
or  reasonable  result  of  his  conduct,  and  which  might  and  ought  to  have  been  foreseen  by 
him.  Through  all  the  phases  this  action  assumes,  its  gist  still  is  fraud ;  and  though  it 
lies  to  recover  damage  occasioned  by  a  material  or  physical  tort,  yet  the  fraud,  or  tor- 
tious act  itself,  is  not  the  gist  of  the  action,  as  it  is  in  trespass  vi  et  armis,  but  the  negli- 
gence, carelessness,  or  other  fraudulent  conduct  of  the  defendant  by  which  the  tort  was 
occasioned. 

^'  That  force  is  the  gist  of  trespass,  and  fraud  upon  the  whole  case  between  the  parties 
at  the  time  of  suit  brought  the  gist  of  case,  is  shown  by  the  pleadings;  for  in  the 
former  action  under  the  general  issue,  the  office  of  which  in  all  actions  is  to  traverse  that 
which  is  the  gravamen  or  substantial  matter  in  the  declaration,  only  the  force  and  the 
defendant's  property  can  be  denied,  but  in  the  latter  action,  under  the  same  general 
issue,  evidence  of  excuse,  justification,  or  satisfaction  may  be  given.  Gilchrist  v.  BaU^ 
8  Watts,  336,  358. 

"There  is,  therefore,  an  essential  and  legal  difference  in  the  ground  of  the  two  actions ; 
but  the  choice  between  them  may  often  be  determined  by  the  nature  and  extent  of  the 
compensation  sought.  If  the  act  of  force  itself,  be  made  the  gist  of  the  action,  that  is 
to  say,  if  trespass  be  brought,  of  course  no  more  can  be  recovered  than  the  equivalent 
of  the  injury  which  the  act  in  itself  and  at  once  was ;  or  in  other  words,  the  damage 
involved  in  the  act  at  the  time  of  its  taking  place,  though  perhaps  subsequently  developed, 
'  immediate  or  obviously  probable  consequence.'  Avery  v.  Ray,  et  al.  1  Mass.  12 ; 
Robinson  v.  Stokely,  3  Watts,  270 ;  Spiglmoyer  v.  Walter,  3  Watts  A  Serg.  540  j  Sampson  v. 
Cory,  16  Mass.  493.  See  Laing  v.  Colden,  8  Barr,  479,  481 ;  and  Burdick  v.  Worrall,  4 
Barb.  S.  C.  597,  598.  But  if  compensation  is  sought  for  some  damage  entirely  collateral, 
the  fraudulent  conduct  of  the  defendant  on  the  whole  case  must  be  made  the  ground  of 
the  action ;  that  is,  the  action  must  be  case. 

"If  there  be  force,  but  not  negligence,  that  is,  if  the  force  be  wilful,  trespass  is  the  only 
remedy.  If  there  be  force  and  also  negligence,  that  is,  if  the  forcible  act  proceed  from 
negligence,  the  force  may  be  made  the  gravamen  of  the  action,  and  then  it  must  be  tres- 
pass. GvUle  V.  Swan,  19  Johns.  38.  Or  the  negligence  may  be  made  the  gist,  and  then 
it  must  be  case ;  and  this  is  the  point  decided  in  Williams  v.  Holland;  Blin  v.  Camp' 
bell,  14  Johns.  432 ;  Pereival  v.  Hickey,  18  Id.  257  ;  McAllister  v  Hammond,  6  Cow.  342  ; 
DaUon  r.  Fairrir^  3  N.  Hamp.  465;  Saffin  v.  Wilcox,  18  Verm.  605;  Knott  y.Digges, 
6  Harris  A  Johns.  230;  Johnston  v.  Castleman  and  Ormsby,  2  Dana,  (Kentucky,)  377. 
Where,  therefore,  the  injury  is  immediate,  and  is  attributable  to  the  defendant's  negli- 
gence, trespass  and  case  are  used  as  concurrent  remedies.  Jordan  v.  Wyatt,  4  Grat.  151, 
158  ;  Sehuer  v.  Veeder,  7  Blackf.  342.  But  in  some  of  the  states  it  has  been  decided  that 
under  such  circumstances,  trespass  is  alone  the  proper  action.  Taylor  v.  Rainbow,  2 
Henning  &  Munf.  423 ;  Gates  and  others  v.  Miles,  3  Conn.  64 ;  Case  and  Davis  v.  Monk, 
2  Hamm.  Ohio,  169;  Waldron  v.  Hopper,  Ooxe,  339 ;  Barnes  v.  Hard,  11  Mass.  57."  1 
Smith's  Lead.  Cas.  478,  4th  Am.  ed.,  note  by  Wallace. 

(1)  "  Looking  into  all  the  cases  from  the  Tear  Book,  in  the  21 H.  7,  28,  a,  down  to  the 
latest  decisions  on  the  subject,  I  find  the  principle  to  be,  that  if  the  injury  be  done  by 
the  act  of  the  party  himself  at  the  time,  or  he  be  the  immediate  cause  of  it,  though  it 


452  COKSXQUBKTIAL  DAMAQM. 

but  where  the  injury  is  not  direct  and  immediate  on  the  act  done,  hut 
eonsequential  only,  there  the  remedy  is  by  action  on  the  ca»e.{€) 
The  following  case  will  illustrate  the  rule  here  laid  down : — 
On  the  evening  of  the  f<^ir-day  at  Milborne  Fort,  in  Somer8et8hire,(d) 
the  defendant  threw  a  lighted  squib  from  the  street  into  the  market- 
house  ;  the  squib  fell  upon  the  stall  or  standing  of  B. ;  C,  in  order  to 
protect  himself  and  the  wares  of  B.  from  injury,  took  up  the  squib, 
and  threw  it  across  the  market-house,  when  it  fell  upon  the  standing  of 
D.,  who,  to  save  his  wares,  threw  the  squib  to  another  part  of  the 
market-house ;  the  squib  struck  the  plaintiff  in  the  face,  when 
[  *453  ]  the  combustible  matter  bursting  put  out  '''one  of  his  eyes :  an 
action  of  trespass  vi  et  armiSj  haying  been  brought,  it  was 
urged,  on  the  part  of  the  defendant,  that  it  would  not  lie,  and  that  a 
proper  remedy  was  an  action  on  the  case;  a  verdict  was  found  for  die 
plaintiff,  subject  to  the  opinion  of  the  court,  as  to  the  form  of  action.(l) 
NareSj  J.,  was  of  opinion  that  trespass  vi  et  armis  was  the  proper  form 
of  action,  the  act  being  illegal,  at  common  law,  from  the  probable  con- 
sequence of  injury  resulting  from  it,  and  by  stat.  9  &  10  Will.  IH.  c 
7,  as  a  nuisance.  Blackstoney  J.,  was  of  a  different  opinion,  conceiving 
that  the  lawfulness  or  unlawfulness  of  the  original  act  was  not  the  true 
criterion  ;(2)  that  the  settled  distinction  was,  that  where  the  injury  was 
immediate,  trespass  vi  et  armis  would  lie ;  where  consequential  only,  it 
must  be  an  action  on  the  case:  in  the  present  case,  the  original  act  was 
as  against  B.  a  trespass,  not  as  against  0.  or  the  plaintiff:  the  tortious 
act  was  complete  when  the  squib  lay  at  rest  upon  B.'s  stall ;  B.  or  any 
by-stander  had  a  right  to  protect  himself  by  removing  the  squib,  but 
should  have  taken  care  to  do  it  in  such  a  manner  as  not  to  endamage 

(c)  Reynoldt  ▼.  Clarke^  Lord  Rajm.  1399 ;  Str.  634,  S.  C.  See  also  Morgan  t.  Hvgki§^ 
2  T.  R.  231,  and  Kenyon,  C.  J.,  in  Day  v.  Edwards^  5  T.  R.  649,  8.  P.,  and  in  OgUr. 
Bamefi,  8  T.  R.  190,  191 ;  Taylor  v.  Rainbow j  2  Hen.  &  Man.  423  ;  Cotterl  v.  Cummuu,  6 
S.  t  R.  348.  The  words  contra  pacem  seem  alone  Qniversally  to  distinguish  trespass 
from  case ;  for  in  case,  where  the  causa  causanij  or  original  cause  of  injnrj  is  forcible, 
the  words  vi  et  armit  may  be  used  descriptively,  and  by  way  of  inducement.  So  it  is 
laid  down  in  3  Reeves's  His.  Eng.  Law,  244,  on  the  authority  of  a  decision  in  12  Hen.  4, 
3.   Et  vide.  Woodward  v.  Walton,  2  N.  R.  476. 

(rf)  Scott  y.  Shepherd^  2  Bl.  R.  892;  3  Wils.  403,  8.  C. 

happen  accidentally,  or  by  misfortune,  yet  he  is  answerable  in  trespass."  Per  Gro$t,  J., 
in  Leame  v.  Bray,  3  East,  600 ;  andsee  the  observations  of  TindcU,  G.  J.,  in  WilUamt  v. 
Jlollandj  10  Bingh.  116.  See  also  M'Farland  v.  Smithy  Walker,  172;  Case  v.  Mar^  1 
Ohio,  341 ;  Fisk  v.  Framingham^  12  Pick.  68;  Rappelyca  v,  ffuise,'!  Halst.  257- 

(1)1  have  stated  this  case  very  fully,  on  account  of  the  important  doctrine  contained 
in  the  arguments  of  the  judges,  more  especially  in  that  of  Blackstone^  J.,  which  is  fre- 
quently cited  on  this  subject.  With  respect  to  the  decision  of  the  court  in  Scott  v.  S^ep- 
herdy  it  is  to  be  observed,  that  Lord  ElUnborough^  C.  J.,  in  Lecane  v.  Bray,  3  East's  R. 
696,  said,  that  it  went  to  the  limit  of  the  Uw. 

(2)  So  Lawrence,  J.  <'In  actions  of  trespass  the  distinction  has  not  turned  eitber  on 
the  lawfulness  of  the  act,  whence  the  injury  happened,  or  the  design  of  the  party  doing 
it  to  commit  an  injury  ;  but,  as  mentioned  by  Blacketone,  J.,  in  the  case  of  Scott  r.  Sh^ 
herd,  on  the  difference  between  injuries  direct  and  immediate,  or  mediate  and  eonMeqvemSial ; 
in  the  one  instance,  the  remedy  is  by  trespass  ;  in  the  other,  case."  3  East,  601.  ^If 
one  turning  round  suddenly,  were  to  knock  another  down,  whom  he  did  not  see,  without 
intending  it,  no  doubt  the  action  must  be  trespass."  Per  Lawrence^  J.,  lb-  597-  "Where 
a  man  shoots  an  arrow  at  a  mark,  and  wounds  another,  although  it  be  against  his  will, 
he  shall  be  called  a  trespasser."   Per  Read^  G.  J.,  of  the  Common  Pleas,  21  H.  7,  2S,  a. 
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Others.  He  added,  that  this  was  not  like  the  case  of  diverting  the 
coarse  of  an  enraged  ox,  or  of  a  stone  thrown,  or  an  arrow  glancing 
against  a  tree,  because  in  those  cases  the  original  motion,  the  via  im- 
predsa,  was  continaed,  though  diverted,  but  here  the  instrument  of  mis- 
chief was  at  rest,  until  a  new  impetus  and  a  new  direction  was  given  to 
it,  not  once  only,  but  by  two  rational  agents  successively;  that,  in 
strictness  of  law,  trespass  vi  et  armis  would  lie  against  D.  the  imme- 
diate actor ;  for  inevitable  necessity  only  would  excuse  a  trespass,  and 
D.  had  exceeded  the  bounds  of  self-defence,  and  had  not  used  sufficient 
circumspection  in  the  act  of  removing  the  danger  from  him- 
self; ^throwing  a  squib  across  the  market-house,  instead  of  [""^^l 
brushing  it  down  or  throwing  it  out  of  the  open  sides  into  the 
street,  was  an  unnecessary  and  an  incautious  act.  Q-ould,  J.,  was  of 
opinion  that  trespass  vi  et  armis  was  maintainable ;  that  the  defendant 
might  be  considered  in  the  same  light  as  if  he  had  thrown  the  squib  in 
the  plaintiff's  face.  The  terror  impressed  on  0.  and  D.  excited  self- 
defence,  and  deprived  them  of  the  power  of  reflection ;  what  they  did 
was  therefore  the  inevitable  consequence  of  the  defendant's  unlawful 
act ;  they  acted  from  necessity,  and  the  defendant  imposed  that  neces- 
sity on  them :  de  Chrey^  C.  J.,  was  of  the  same  opinion,  agreeing  with 
Blackstone^  J.,  as  to  the  principles  he  had  laid  down,  but  differing  from 
him  in  the  application  of  those  principles  to  the  present  case.  The 
question  was,  whether  the  injury  was  received  by  the  plaintiff  by  force 
from  the  defendant,  or  whether  the  injury  resulted  from  a  new  force  of 
another.  He  considered  all  that  was  done,  subsequently  to  the  original 
throwing,  as  a  continuation  of  the  first  force,  and  the  first  act,  which 
would  continue  until  the  squib  was  spent  by  bursting.  Any  innocent 
person  was  justifiable  in  removing  the  danger  from  himself  to  another ; 
the  blame  lighted  on  the  first  thrower;* the  new  direction  and  new  force 
flowed  out  of  the  first  force,  and  was  not  a  new  trespass ;  C.  and  D. 
were  not  free  agents,  but  acting  under  a  compulsive  necessity  for  their 
own  safety  and  self-preservation.  The  several  acts  of  throwing  the 
squib  must  be  considered  as  one  single  act,  namely,  the  act  of  the 
defendant ;  the  same  as  if  it  had  been  a  cracker  which  had  bounded 
and  rebounded  again  and  again  before  it  struck  out  the  plaintiff's  eye. 

The  distinction  between  trespass  vi  et  armis^{e)  and  trespass  on  the 
case,  may  be  further  illustrated  by  the  example  usually  put,  of  a  man's 
throwing  a  log  into  the  common  highway ;  if  at  the  time  of  the  log 
being  thrown  it  should  strike  any  person,  such  person  may  maintain 
trespass  vi  et  armis:  but  if,  after  it  is  thrown,  and  is  lodged  on  the 
ground,  any  person  passing  along  the  highway  should  receive  any  in- 
jury by  falling  against  or  over  it,  there  the  remedy  is  by  action  on  the 
case. 

The  defendant  driving  his  carriage  on  the  wrong  side  of  a  road,(/) 
(which  was  wide  enough  to  admit  of  two  carriages  to  pass  conveniently,) 
by  accident  drove  against  the  plaintiff's  curricle,  the  night  being  so 
dark  that  the  parties  could  not  see  each  other :  it  was  holden,  that  the 

(e)  Fortescuef  J.,  1  Str.  636,  cited  by  Kenyon,  0.  J.,  in  Day  v.  Edwardt^  6  T.  R.  649. 
Per  Le  Blanc^  J.,  in  Leame  v.  Bray^  3  East,  602. 
(/)  Leame  t.  Bray,  3  East,  593. 
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injury  which  the  plaintiff  had  sustained,  haying  been  immediate  from 
the  act  of  driving  by  the  defendant,  the  proper  remedy  was  trespass 
vi  et  armis.  But,  as  was  truly  observed  by  Le  BlanCj  J.,  if  the  de- 
fendant had  simply  placed  his  carriage  in  the  road,  and  the 
[  '''455  ]  plaintiff  had  run  against  it  in  the  dark,  *the  injury  would 
not  have  been  direct,  but  in  consequence  only  of  the  defend- 
ant's previous  improper  act :  and  then  the  proper  form  of  action  would 
have  been  that  of  an  action  on  the  case.  The  true  criterion  seems  to 
be,  according  to  what  Lord  C.  J.  de  Chrey  says,  in  Scott  v.  Shepherd, 
whether  the  plaintiff  received  an  injury  by  force  from  the  defendant 
^^  If  the  injurious  act  be  the  immediate  result  of  the  force  originally 
applied  by  the  defendant,  and  the  plaintiff  be  injured  by  it,  it  is  the 
Bubiect  of  an  action  of  trespass  vi  et  armis  according  to  all  the  cases 
both  ancient  and  modern.  It  is  immaterial  whether  the  injury  be  wil- 
ful or  not."  Per  Lord  Ellenhoroughi  G.  J.,  8  East,  599.  It  was  ob- 
served by  Le  Blanc^  J.,  that  in  '^  actions  for  running  down  vessels  at 
sea,  diflSculties  may  occur,  because  the /orc6  which  occasions  the  injury 
is  not  so  immediate  from  the  act  of  the  person  steering.  The  imme- 
diate agents  of  the  force  are  the  winds  and  waves,  and  the  personal  act 
of  the  party  rather  consists  in  putting  the  vessel  in  the  way  to  be  so 
acted  upon.  In  Ogle  v.  Barnes  and  another,  8  T.  R.  188,  where  an 
action  on  the  case  was  brought,  and  the  declaration  alleged  negligence 
and  unskilfulness  in  the  defendant's  management  of  a  ship,  by  reason 
whereof  she  run  foul  of  the  plaintiff's  with  great  force  and  violence:  on 
motion  in  arrest  of  judgment,  after  verdict  for  the  plaintiff,  on  the 
ground  of  the  action  having  been  case,  when  it  ought  to  have  been  trei- 
pasSy  Grose,  J.,  said,  that  the  jury  having  found  a  verdict  for  the 
plaintiff,  they  must  consider  that  the  complaint  set  forth  in  the  decla- 
ration was  proved ;  and  for  such  an  injury  an  action  on  the  case  wis 
the  proper  remedy.  Lawrence,  J.,  observed,  that  the  negligent  and 
improvident  management  of  the  defendant's  ship  did  not  imply  that 
any  act  was  done  by  them ;  after  having  been  guilty  of  the  negligence 
which  led  to  the  mischief,  they  might  have  done  every  thing  in  their 
power  to  avoid  the  mischief,  and  then  the  running  against  the  plaintiff's 
vessel  might  have  been  owing  to  the  wind  and  tide.  See  further  on 
this  point,  Turner  v.  Hawkins,  1  Bos.  &  Pul.  472. 

The  plaintiff  declared  against  the  defendant,  for  driving  his  cart 
against  the  plaintiff's  horse  with  force  and  violence,(^)  alleging  it  to 
have  been  done  ^*  by  and  through  the  mere  negligence,  inattention,  and 
want  of  proper  care"  of  the  defendant.  On  demurrer  to  this  decla- 
ration, as  not  being  in  trespass,  it  was  holden  that  it  was  good.  Sir 
James  Mansfield,  C.  J.,  observed,  at  the  close  of  the  decision,  that  it 
was  not  to  be  considered  that  the  case  of  Leame  v.  Bray  was  ovei^ 
turned  by  the  present ;  at  the  same  time  he  might  say  thus  much,  thai 
upon  a  proper  case  it  might  be  fit  that  the  decision  of  the  court  of  King's 
Bench,  in  Leame  v.  Bray,  should  be  reconsidered.  In  an 
[  *456  ]  action  of  trespass,{h)  where  the  *plaintiff  declared  that  the 
defendant  with  force  and  arms  drove  a  vessel,  whereof  the 

(ff)  Rogers  v.  Imbleton,  2  Bos.  k  Pul.  N.  R.  117. 
(h)  HuffgeU  v.  Montgomery y  2  Bos.  &  Pul.  N.  R.  446. 


COKSEQUISKTIAL  PAKAGBS.  45g 

said  defendant  was  the  commander,  against  and  over  a  certain  boat  of  the 
plaintiff,  and  sunk  her,  damnoy  ^<?.,  contra  pacem,  ^c. ;  it  appeared,  that 
the  defendant  was  master  and  owner  of  the  vessel  by  which  the  injury 
to  the  plaintiff's  boat  was  committed ;  but  that  he,  though  on  board  at 
the  time,  did  not  give  the  order  which  caused  the  accident,  but  the  pilot 
did ;  that  it  was  nine  o'clock  at  night,  in  the  month  of  September, 
when  the  accident  happened ;  that  the  vessel  would  not  obey  her  rud- 
der ;  and  that  it  was  owing  to  no  design  or  wilful  act  of  any  person  on 
board.  Sir  J.  Mansfield,  0.  J.,  left  it  to  the  jury  to  say  whether  the 
accident  was  owing  to  the  mere  force  of  the  wind,  or  to  negligence. 
The  jury  were  of  opinion  that  the  accident  arose  from  negligence,  and 
gave  a  verdict  for  the  plaintiff.  On  motion  to  set  aside  this  verdict, 
and  enter  a  nonsuit,  on  the  ground  that  the  action  should  have  been  an 
action  on  the  case,  and  not  trespass,  the  court  were  of  opinion  that 
trespass  could  not  be  maintained  against  the  defendant ;  and  said,  the 
case  differed  from  the  preceding  case  of  Leame  v.  Bray,  because  here 
the  defendant,  though  on  board  the  vessel,  did  not  give  the  order  which 
occasioned  the  accident,  but  the  pilot  did ;  whereas  in  Leame  v.  Bray, 
the  defendant  was  di-ivins  the  carriage  which  injured  the  plaintiff's 
carriage.  The  court,  at  the  same  time,  intimated  doubts  as  to  the  au- 
thority oi  Leame  v.  Bray;  and  Chawhre,  J.,  observed,  that  in  cases  of 
this  kind  it  would  be  difficult  to  sustain  the  proposition,  that  a  master 
could  be  liable  to  an  action  of  trespass  for  a  negligent  act  done  by  his 
servant  in  the  course  of  his  employment,  for  which  the  servant  himself 
would  also  be  liable  in  that  form  of  action. 

In  a  subsequent  case  of  OoveU  v.  Laming,  1  Campb.  497,  which  was 
trespass  for  running  defendant's  ship  against  plaintiff's,  it  appeared 
that,  at  the  time  of  the  accident,  the  defendant  was  on  board  his  ship, 
at  the  helm,  but  that  there  was  a  desire  on  the  part  of  the  defendant 
to  steer  clear  of  the  plaintiff,  and  that  the  accident  was  to  be  ascribed 
to  the  mere  unskilfulness  of  the  defendant.  It  was  contended,  that  as 
the  act  was  not  wilful,  an  action  on  the  case  was  the  proper  remedy; 
but,  per  Lord  Elleriborough,  C.  J.,  "  Whether  the  injury  complained 
of  arises  directly,  or  follows  consequentially,  from  the  act  of  the  de- 
fendant, I  consider,  as  the  only  just  and  intelligible  criterion  of  tres- 
pass and  case ;  it  makes  no  difference,  that  here  the  parties  were  sail- 
ing on  ship-board.  The  winds  and  waves  were  only  instrumental  in 
carrying  her  along  in  the  direction  which  he  communicated.  The 
force,  therefore,  proceeded  from  him,  and  the  injury  which  the  plaintiff 
sustained  was  the  immediate  effect  of  that  force."(l) 

Where  the  master  is  sitting  by  the  side  of  his  servant,  who  is  driving, 


(1)  Where  a  belligerent  cruiser  chased  a  neutral  vessel,  supposing  her  to  be  an  enemj, 
or  for  the  purpose  of  search,  and  in  coming  up  with  her,  through  negligence,  and  not 
wilfully,  run  foul  of  the  neutral  Yessel,  which  had  hove  to  in  the  night,  by  which  she 
was  sunk  and  lost,  an  action  of  trespass  vi  et  arrnis^  was  held  to  lie,  the  act  being  the 
immediate  and  direct  cause  of  the  injury.  Percival  v.  Hickeyj  18  Johns.  Rep.  257.  The 
opinion  of  the  court  in  this  case  will  be  found  very  instructive  upon  the  general  doctrine 
as  to  the  distinction  between  trespass  and  case,  although  the  decision  may  be  thought 
very  questionable,  so  far  as  it  goes  to  establish  a  concurrent  jurisdiction  in  such  a  case, 
between  a  court  of  common  law  and  the  Instance  or  Prize  Court  of  Admiralty. 
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the  act  of  the  serrant  is  considered  as  the  act  of  the 
[  *^51  ]  ^master ;  and  if  the  act  be  immediate! j  injurious  to  the  plain- 
tiff, trespass  is  the  proper  remedy.(t)  The  plaintiff,  howerer, 
though  he  may  sue  in  trespass,  is  not  bound  to  do  so  in  all  cases,  where 
the  injury  done  to  him  results  from  the  immediate  force  of  the  defend- 
ant. Hence,  where  the  declaration  stated  that  the  defendants  so  care- 
lessly managed  their  coach  and  horses,  that  the  coach  ran  against  the 
plaintiff  and  broke  his  leg ;  the  evidence  was,  that  one  of  the  defend- 
ants  was  driving  at  the  time  the  accident  happened,  and  the  jury  found 
that  it  happened  through  his  negligent  driving ;  it  was  holden,(i)  that 
the  plaintiff  might  maintain  ewe  against  all  the  proprietors :  Bayley^ 
J.,  observing,  '^It  is  not  necessary  to  say  that  trespass  could  not,  in 
this  case,  have  been  maintained  against  the  defendant  who  was  driving; 
no  doubt  that  action  lies  where  an  injury  is  inflicted  by  the  wilful  act 
of  the  defendant,  but  it  is  also  clear  that  case  will  lie  where  the  act  is 
negligent  and  not  wilful.;' 

Where  there  is  a  gratuitous  permission  to  use  a  chattel,  as  the  posses- 
sion constructively  remains  in  the  owner,  he  may  maintain(Z)  teespass 
for  an  immediate  injury  to  it ;  but  if  the  owner  of  a  horse  lets  him  to 
hire  for  a  certain  time,  during  which  he  is  killed  by  the  owner  of  a  cart 
driving  violently  against  him,  the  remedy  of  the  owner  of  the  horse 
against  the  owner  of  the  cart(7»)  is  case,  and  not  trespass;  for  this  k 
in  the  nature  of  an  injury  to  the  plaintiff's  reversion. 

If  the  occupier  of  a  house,  (n)  who  has  a  right  to  have  the  rain  faU 
from  the  eaves  of  it  upon  the  land  of  another  person,  fixes  a  spout, 
whereby  the  rain  is  discharged  in  a  body  upon  the  land,  the  proper 
form  of  action,  by  the  owner  of  the  land  agamst  the  occupier  of  the  house 
for  this  injury,  is  an  action  on  the  case ;  because  the  flowing  of  the 
water,  which  constitutes  the  injury,  is  not  the  immediate  act  of  the 
occupier  of  the  house,  but  the  consequence  only  of  his  act,  viz,  the  fixing 
the  spout.  Building  a  roof  with  eaves,  which  discharge  rain  water  by 
a  spout  into  adjoining  premises,  is  an  injury  for  which  the  landlord  of 
such  premises  may  recover,(o)  as  reversioner,  while  they  are  under  de- 
mise, if  the  jury  think  there  is  a  damage  to  the  reversion. 

In  an  action  on  the  ca8e,(^)  for  digging  so  near  the  gable-end  of  the 
house  of  the  plaintiff,  let  to  a  tenant,  that  it  fell ;  Lord  JEUenborcugh 
held,  that  where,  as  in  the  case  before  the  court,  a  man  had  bmlt 
to  the  extremity  of  his  soil,  and  had  enjoyed  his  building  above  twenty 
years,  upon  analogy  to  the  rule  as  to  lights,  &c.,  he  had  acquired 
a  right  to  a  support(l)  or  as  it  were  of  leaning  to  his  neigh- 
[  *458  ]  hour's  soil,  so  that  his  ^neighbour  could  not  dig  so  near  as  to 
remove  the  support ;  but  that  it  was  otherwise  of  a  house,  &C., 

(i)  Chandler  y.  Broughton^  1  Cr.  k  Mee.  29;  3  Tyrw.  220,  recognised  in  M^Lam^kHn  r. 
Pryor,  4  M.  &  Gr.  48 ;  4  Scott's  N.  R.  Gbb^poat^  tit.  <<  Master  and  Servant." 
{k)  Moreton  v.  Hardem  and  others^  4  B.  &  C.  223. 

(/)  Lotan  V.  Cross,  2  Gampb.  464.  (m)  HaU  T.  Piekard,  3  Campb.  187. 

(n)  Ref/nolds  v.  Clarke^  Lord  Raym.  1399 ;  Str.  634,  S,  C. 
(o)  Tucker  v.  Nevman,  11  A.  &  E.  40;  3  P.  A  D.  14. 
(p)  Stanstll  y.  Jollardy  B.  R.  Trin.  43  Geo.  III.  MS.,  Laterenee^  J. 


(1)  See  this  subject  mach  discussed,  in  JIP  Outre  y.  Oranif  1  Dntcher's  N.  J.  Bep.  35e. 


00N8EQUBNIIAL  BAHAGES.  458 

newly  built.  See  Comyn's  Dig.  Action  upon  the  Case  for  Nuisance,  C, 
who  cites  1  Sidf.  167  ;  2  Roll.  Abr.  565,  line  5— ''If  a  man  build  a 
house  and  make  cellars  upon  his  own  soil,  whereby  a  house  newly  built 
upon  the  adjoining  soil  falls  down,  no  action  lies."  The  same  point 
was  ruled  in  Wyatt  v.  Harrison^  8  B.  &  Ad.  871,  consistently  with  this 
position  in  Rolle :  ^'  It  may  be  true,  that  if  my  land  adjoins  another, 
and  I  have  not  by  building  increased  the  weight  upon  my  soil,  and  my 
neighbor  digs  in  his  land  so  as  to  occasion  mine  to  fall  in,  he  may  be 
liable  to  an  action.  But  if  I  have  laid  an  additional  weight  upon  my 
land,  it  does  not  follow  that  he  is  to  be  deprived  of  the  right  of  digging 
his  own  ground,  because  mine  will  then  become  incapable  of  supporting 
the  artificial  weight  which  I  have  laid  upon  it.''  Per  Lord  Temterden^ 
C.  J.,  deliTering  judgment  of  the  court.  See  further  on  this  subject, 
Doddr.  Solme,  1  A.  &  E.  498.  ''However  insufficient  or  dilapidated 
the  neighboring  house  maybe,  a  party  is  not  justified,  by  any  negligent 
act  on  his  own  premises,  in  accelerating  the  fall."  If  a  party  builds  a 
house  on  his  own  land,  which  has  previously  been  excavated  for  mining 
purposes,  he  does  not  acquire  a  rieht  to  the  support  for  the  house  from 
the  adjoining  land  of  another,  at  least  until  twenty  years  have  elapsed 
since  the  house  first  stood  on  excavated  land,  and  was  in  part  support- 
ed by  the  adjoining  land,  so  that  a  grant  by  the  owner  of  the  adjoining 
land  of  such  ri^ht  to  support  may  be  inferred ;  for  rights  of  this  sort 
have  their  origm  in  grant  only.(g)  The  mere  circumstance  of  jux- 
taposition does  not  render  it  necessary  for  a  person  who  pulls  down 
his  wall  to  give  notice(r)  of  his  intention  to  the  owner  of  an  adjoining 
wall.  Nor  if  he  be  ignorant  of  the  existence  of  the  adjoining  wall  (as 
where  it  is  underground)  is  he  bound  to  use  extraordinary  caution(8)  in 
pulling  down  his  own. 

In  an  action  upon  the  case,  the  declaration  stated,  that  the  plaintiff 
was  master  of  a  8hip,(<)  which  was  laden  with  corn,  ready  to  sail,  and 
that  the  defendant  seized  the  ship  and  detained  her,  per  quod  queretiB 
impeditu%  et  6b%tructU9  fuit  in  viagio.  An  exception  was  taken  to  the 
action,  on  the  ground  that  it  should  have  been  trespass  vi  et  armis; 
and  4  Ed.  III.  24,  18  H.  VII.  26,  and  Palm.  47,  were  cited :  HoUy 
C.  J.,  observed,  that,  in  the  cases  cited,  the  plaintiff  had  a  property  in 
the  thing  taken ;  but  here  the  ship  was  not  the  master  s,  but  the 
owners'.  The  master  declared  only  as  a  particular  officer,  and  could 
recover  for  his  particular  loss.  He  admitted,  however,  that  the  master 
might  have  brought  trespass,  and  declared  upon  his  possession, 
which  was  sufficient  to  maintain  that  ^action.  So  where  the  [  *459  ] 
plaintiff  declared,(t£)  that  he  exercised  the  trade  of  a  wheeler, 
and  was  possessed  of  several  tools  that  related  to  the  trade,  viz.  an  axe, 
&c.,  and  being  so  possessed,  eained  a  livelihood,  &c.,  and  by  the  license 
of  the  defendant  deposited  the  tools  in  defendant's  house,  who  had  de- 

!q)  Partridge  T.  Seott,  3  M.  &  W.  220,  recognizing  Wf/att  ▼.  Harriaon, 

r)  Chadwick  Y,  Trower,  in  error,  Exch.  Ghr.  6  Bingh.  N.  G.  1 ;  8  Sc.  1.  4' 

[I)  PitU  T.  Gameej  Salk.  10 ;  Ld.  Raym.  558,  S.  C,  recognised,  as  to  the  position  that 
the  master  might  have  maintained  trespass,  in  Moore  t.  Robiiuonf  2  B.  &  Ad.  817. 
(t«)  Kettle  y.  ffuntf  Bull.  N.  P.  78. 
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tained  them  two  months  after  request,  whereby  the  plaintiff  had  lost  the 
benefit  of  his  trade.  After  verdict  a  motion  was  made  in  arrest  of 
judgment,  on  the  ground,  that  the  plaintiff  ought  to  haye  brought  de- 
tinue or  trover ;  but  the  court  held  the  action  well  brought :  for,  if  the 
fact  was  that  the  plaintiff  had  the  goods  again,  detinue  was  not  proper ; 
and  though  a  detainer  upon  request  was  evidence  of  a  conversion,  yet 
it  was  not  a  conversion ;  and  tne  damages  which  he  demands  in  this 
case  being  special,  the  action  ought  to  be  special.  So  where  the 
plaintiff  declared,(2:)  that  he  was  possessed  of  a  close  of  land  and  a  de- 
coy pond,  to  which  wild  fowl  used  to  resort,  and  the  plaintiff^  at  his  own 
costs,  had  procured  decoy  ducks,  nets,  and  other  engines,  for  decoying 
and  takins  the  wild  fowl,  and  enjoyed  the  benefit  in  taking  them ;  yet 
the  defendant,  intending  to  injure  plaintiff  in  his  decoy,  and  to  drive 
away  the  wild  fowl,  and  deprive  him  of  his  profit,  discharged  guns 
against  the  decoy  pond,  whereby  the  wild  fowl  were  frighted  away  and 
forsook  the  pond.  Upon  not  guilty  pleaded,  a  verdict  was  found  for  the 
plaintiff,  and  20L  damages.  On  motion  in  arrest  of  judgment,  SoUj 
C.  J.,  observed,  that  the  action  was  maintainable  ;  that  although  it  was 
new  in  its  instance,  yet  it  was  not  new  either  in  the  reason  or  principle 
of  it.  For  1st,  the  using  or  taking  a  decoy  was  lawful;  2dly,  this  em- 
ployment of  his  ground,  to  that  use,  was  profitable  to  the  plaintiff,  as 
was  the  skill  and  management  of  that  employment.  As  to  the  first, 
every  man  that  hath  a  property  may  employ  it  for  his  pleasure  and 
profit,  as  for  alluring  and  procuring  decoy  ducks  to  come  to  his  pond. 
To  learn  the  trade  of  seducing  other  ducks  to  come  there  in  order  to  be 
taken,  is  not  prohibited  either  by  the  law  of  the  land  or  the  moral  law; 
but  it  is  as  lawful  to  use  art  to  seduce  them,  to  catch  them,  and  to  destroy 
them  for  the  use  of  mankind,  as  to  kill  and  destroy  wild  fowl  or  tame 
cattle.  Then  when  a  man  useth  his  art  or  his  skill  to  take  them,  to  sell 
and  dispose  of  for  his  profit,  this  is  his  trade ;  and  he  that  hinders 
another  in  his  trade  or  livelihood  is  liable  to  an  action  for  so  hindering 
him.  The  C.  J.  added,  that  it  had  been  objected,  that  the  nature  of 
the  wild  fowl  was  not  stated  ;  but  this  was  not  necessary ;  for  the  action 
was  not  brought  to  recover  damage  for  the  loss  of  the  fowl,  but  for  the 
disturbance. 

In  a  special  action  on  the  case,(y)  the  declaration  stated,  that 
plaintiff's  wife,  unlawfully  and  against  his  consent,  went  away  from 

him,  and  continued  apart  from  him  a  long  time,  and  that, 
[  '^'IGO  ]  during  her  ^absence,  a  large  estate,  real  and  personal,  having 

been  devised  for  her  separate  use,  she  thereupon  was  desiroira 
of  being  reconciled,  and  of  cohabiting  with  plaintiff,  her  husband ;  but 
that  the  defendant  persuaded  and  enticed  her  to  continue  apart  from 
the  plaintiff,  which  she  accordingly  did  until  her  death ;  whereby  tiie 
plaintiff  lost  the  comfort  and  society  of  his  wtfcy  and  her  astistanee  in 
nis  domestic  affairs^  and  the  profit  and  advantage  of  her  fortune.{l) 

(x)  KeehU  T.  Beckeringill,  11  East,  574,  n.  from  Holt's  MS.;  Holt's  Rep.  U,  17,  19; 
11  Mod.  74,  130 ;  3  Salk.  9 ;  Bull.  N.  P.  79,  iS.  C,  cited  in  Carnngton  t.  T<^1or,  U  East, 
574,  and  2  Campb.  258,  S,  C.  (y)  Wintmore  v.  Greenbank,  Willes,  577. 

(1)  In  Turner  v.  EtteSj  3  Mass.  Rep.  317,  it  was  holden  that  a  son-in-law  might lawfiiilj 
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After  verdict  for  the  plaintiff,  with  3000Z.  damages,  on  motion  in  arrest 
of  judgment,  it  was  objected,  that  there  was  not  any  precedent  of  any 
such  action  as  this.  Litt.  sect.  108,  and  1  Inst.  81,  b,  were  cited  ;  but 
Willes,  C.  J.,  said,  that  the  general  rule  there  mentioned  was  not  appli- 
cable to  the  present  case ;  that  it  would  have  been  so,  if  there  had 
never  been  any  special  action  on  the  case  before ;  that  this  form  of 
action  was  introduced  for  this  reason,  that  the  law  would  never  suffer 
an  injury  and  a  damage  without  a  remedy ;  but  there  must  be  new  facts 
in  every  special  action  on  the  case.(l) 

allow  his  wife's  mother  to  remain  in  his  house  and  support  her^  if  he  did  not  attempt, 
directly  or  indirectly,  to  influence  and  persuade  her  not  to  return  to  her  husband,  not- 
withstanding the  husband  had  forbidden  his  harboring  or  maintaining  her.  There  was 
no  evidence  in  the  case  that  the  husband  had  ever  ill  treated  his  wife.  A  case  analogous 
to  the  foregoing,  is  JBucheaon  t.  Pecky  5  Johns.  Rep.  196.  The  leading  facts  were,  that 
plaintiflTs  wife,  who  was  the  daughter  of  defendant,  had  gone  to  her  father's  house 
temporarily  with  her  husband's  consent,  where  she  had  been  persuaded  by  the  father  to 
remain  against  the  husband's  prohibition.  The  father  used  no  force  to  detain  her,  but 
told  her  that  if  she  would  remain  with  him  he  would  do  by  her  as  by  his  other  children ; 
but  that  if  she  returned  to  her  husband  he  would  disinherit  her.  There  was  evidence 
of  the  delicacy  of  the  wife's  health,  and  that  the  house  provided  by  the  husband  was 
not  perfectly  agreeable  in  situation,  or  comfortable  in  condition.  The  wife  had  lived 
happily  with  her  husband  until  she  went  home  to  her  father.  The  jury  found  a  verdict 
of  twelve  hundred  dollars  for  the  plaintiff.  On  a  motion  for  a  new  trial,  Kentj  G.  J., 
delivered  the  following  opinion :  "  If  the  defendant  did  not  stand  in  the  relation  of  father 
to  the  plaintiff*s  wife,  I  should  not,  perhaps,  be  inclined  to  interfere  with  the  verdict. 
But  that  relationship  gives  the  case  a  new  and  peculiar  interest;  this  is  the  first  action 
of  the  kind  I  have  met  with,  brought  against  the  father.  A  father's  house  is  always 
open  to  his  children;  and  whether  they  be  married  or  unmarried,  it  is  still  to  them  a 
refuge  from  evil,  and  a  consolation  in  distress.  Natural  affection  establishes  and  con- 
secrates this  asylum.  The  father  is  under  even  a  legal  obligation  to  maintain  his  chil- 
dren and  grandchildren,  if  he  be  competent,  and  they  unable  to  maintain  themselves ; 
and  according  to  Lord  Cokey  it  is  '  nature's  profession  to  assist,  maintain,  and  console 
the  child.'  I  should  require,  therefore,  more  proof  to  sustain  the  'action  against  the 
father  than  against  a  stranger.  It  ought  to  appear  either  that  he  detains  the  wife  against 
her  will,  or  that  he  entices  her  away  from  her  husband  from  improper  motives.  Bad  or 
unworthy  motives  cannot  be  presumed.  They  ought  to  be  positively  shown,  or  neces- 
sarily deduced  from  the  facts  and  circumstances  detailed.  This  principle  appears  to  me 
to  preserve,  in  due  dependence  upon  each  other,  and  to  maintain  in  harmony,  the  equally 
strong  and  sacred  interests  of  the  parent  and  the  husband.  The  quo  animo  ought,  then 
in  this  case,  to  have  been  made  the  test  of  inquiry  and  the  rule  of  decision.  The  judg^ 
told  the  jury,  that  if  the  defendant  was  not  actuated  by  improper  motives,  it  would  go 
very  far  in  mitigation  of  damages.  I  think  the  instruction  should  have  gone  further, 
and  the  jury  have  been  informed,  that  in  such  a  case  the  verdict  should  be  for  the  de- 
fendant. I  am  accordingly  of  the  opinion,  that  a  new  trial  should  be  awarded,  with 
costs  to  abide  the  event  of  the  suit."    A  new  trial  was  granted,  one  judge  dissenting. 

(1)  See  Aahhy  v.  Whitey  Lord  Raym.  957 ;  Fasley  y.  Freeman,  3  T.  R.  51 ;  and  Chapman 
T.  PkkersgiUy  2  Wils.  146 ;  which  last  case  was  an  action  on  the  case  for  falsely  and 
maliciously  suing  out  a  commission  of  bankrupt  against  the  plaintiff:  Pratty  C.  J.,  (in 
answer  to  the  objection  of  novelty,)  said,  that  this  was  urged  in  Ashby  v.  Whitey  but  he 
did  not  wish  ever  to  hear  it  again;  that  this  was  an  action  for  a  tort;  torU  were  infi- 
nitely various,  not  limited  or  confined ;  for  there  was  not  any  thing  in  nature  which 
might  not  be  converted  into  an  instrument  of  mischief;  and  this  of  suing  out  a  com- 
mission of  bankrupt  falsely  and  maliciously  was  of  the  most  injurious  consequence 
in  a  trading  country.  DunforcTa  note,  Willes,  581.  See  also  Hargrave's  Co.  Lit  81, 
b,  n.  (2). 

This  action  has  been  holden  to  lie,  for  clandestinely  putting  contraband  goods  on  board 
a  vessel,  which  occasioned  her  seizure.  Smith  v.  Elder ,  3  Johns.  Rep.  105.  Against  a 
corporation  aggregate,  for  neglect  of  a  corporate  duty.  Biddle  v.  The  Froprietort  of  the 
Locki  and  Canals  on  Merrimack  River y  7  Mass.  Rep.  169.  By  heirs  for  destruction  of  title 
deeds.  Danielt  v.  DanieUy  lb.  135.  For  discharging  a  gun  carelessly,  whereby  plain- 
tiff's horse  was  frightened,  and  an  injury  sustained  in  consequence,  although  defendant 

VOL.  !• — 35 
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Case  lies  for  disturbing  plaintiff  in  his  office  of  bell-maD.(2)    Case 
lies  for  maintenance ;  and  if  the  action  which  was  maintained  was 

(«)  Jonea  r.  Watert^  5  Tynrh.  S61. 

had  no  intentioii  or  reasonable  apprehension  of  fHghtening  the  horse.  CoU  r.  I%tker,  9 
UasB.  Rep.  137  ;  Tally  t.  Ayre$,  3  Sneed,  677.  In  Maasachosetts,  it  has  been  holdentolie 
against  the  selectmen  of  a  town,  for  rejecting  the  vote  of  a  qualified  elector,  although  there 
was  no  malice,  but  merely  an  error  in  judgment,  because  the  elector  would  otherwise  be 
shut  out  from  a  judicial  investigation  on  account  of  the  difficulty  of  proving  an  iU  design ; 
but  it  was  observed  that  a  jury  should  take  the  circumstances  into  consideration  in  award- 
ing damages.  Lincoln  v.  Hapsffood^  1 1  Id.  350.  The  reverse,  however,  has  been  decided  in 
New  York,  on  certiorari  from  a  justice's  court.  Jenkins  v.  Waldronj  11  Johns.  Rep.  114. 
Against  an  officer  for  maliciously  executing  process  in  an  oppressive  and  unreasonable  man- 
ner, with  an  intent  to  vex,  harrass,  and  oppress  the  party ;  as  where  a  constable,  havings 
warrant  against  the  plaintiff  for  a  military  fine,  refUsed  to  take  property  tendered  by  him, 
but  took  and  sold  his  horse,  with  the  avowed  intent  of  hurting  his  feelings,  and  otherwise 
vexing  him.  Rogert  v.  Brewtter^  5  Id.  125.  For  selling  deleterious  provisions  for  domestic 
use ;  and  the  vendor  is  bound  to  know  at  his  peril  that  they  are  sound  and  wholesome.  Yam 
BraekUn  v.  Fonda^  12  Id.  468 ;  Emerton  v.  Brighamy  10  Mass.  Rep.  197.  Against  an  imi- 
keeper  for  goods  stolen  from  his  house,  without  proving  negligence.  Chute  t.  W^gitu^ 
14  Johns.  lUp.  175.  But  it  does  not  lie  against  the  owner  of  a  domestic  animal  for 
Injuries  which  it  may  have  committed,  unless  he  had  notice  that  it  was  accustomed  to 
do  mischief.  Vrooman  v.  Lawyer^  13  Id.  339.  Nor  against  a  person  in  this  state  for  suborn- 
ing a  witness  to  swear  falsely  in  a  court  in  another  slate,  whereby  judgment  was  rendered 
against  the  defendant  in  that  state,  contrary  to  the  truth  and  justice  of  the  case.  SmUO^ 
v.  Lewi*^  3  Id.  157.  Nor  against  a  turnpike  company,  for  an  injury  occasioned  by  the 
fall  of  a  bridge,  where  the  accident  did  not  arise  fVom  neglect,  or  a  want  of  ordinary 
skill  or  care  on  the  part  of  the  company.  Townaend  v.  The  Preeident  and  Co.  of  (he  Sue- 
ouehanna  Turnpike  Company^  6  Id.  90.  Nor  against  a  roaster  of  a  vessel,  for  running 
nis  vessel  against  and  injuring  another,  the  defendant  himself  being  ashore  and  a  pilot 
on  board.  Snell  v.  Rieh^  1  Id.  305.  Nor  against  a  person  who  sets  fire  to  his  own  fiJlow 
ground,  as  he  may  lawfully  do,  and  it  communicates  to  and  fires  the  woodland  of  his 
neighbor,  there  being  no  negligence  or  misconduct.  Clark  v.  /bo/,  8  Id.  421.  Nor  for 
carelessly  leaving  maple  syrup  in  one's  unenclosed  wood,  whereby  the  plaintiff's  cow, 
being  suffered  to  run  at  large,  and  having  strayed  there,  is  killed  in  drinking  it.  JSusk  v. 
Brainardy  1  Cowen,  78.  An  action  on  the  case  in  nature  of  a  writ  of  conspiracy,  will  lie 
in  cases  where  the  writ  of  conspiracy  at  common  law,  was  not  maintainable.  Jone»  v. 
BnkeTy  7  Id.  445.  Case  lies  against  a  postmaster  for  unlawfully  refusing  to  deliver 
to  a  vendor  of  lottery  tickets,  the  prize  list  sent  to  him  by  the  manager,  and  delivering 
it  to  another,  who  availed  himself  of  the  information  by  purchasing  of  plaintiff  a  priie 
ticket ;  and  the  measure  of  damages  is  the  net  amount  of  the  prise.  Biahcp  t.  WShamt, 
2  Fairf.  495.  Against  a  third  person,  for  surreptitiously  withdrawing  a  deed  left  with 
town  clerk  for  record.  Hine  v.  Robbinsy  8  Conn.  342.  Against  the  moderator  of  a  town 
meeting,  for  refusing  plaintiff's  vote,  and  without  proof  of  malice.  Osgood  v.  Bradley^  7 
Oreenl.  411.  Against  the  master  for  unauthorized  act  of  servant.  Johnson  r.  C^iU- 
many  2  Dana,  379.  Against  owner  of  a  dog  for  an  injury  by  him  in  his  master's  absence. 
Diltt  V.  Kinney y  3  Green's  R.  130.  Against  a  bank  for  reAising  certificate  of  stock. 
Jluseey  v.  Manufac.  and  Mechanics*  Banky  10  Pick.  415  ;  and  the  measure  of  damages  is 
its  value  at  the  time  of  refusal,  with  interest  till  judgment.  lb.  Against  a  bank  ibr 
neglecting  to  give  notice  to  indorser  of  a  note  deposited  for  collection  by  one  who  had 
received  it  of  plaintiff  as  collateral  security,  and  had  deposited  it  without  mentioning 
plaintiff's  name.  Bank  of  Utiea  v.  ATKinstery  11  Wend.  473  ]S.  C.9  Id.  46.  Against  a 
person  who  fattens  hogs  on  shares,  and  after  notice  to  plaintiff  to  attend  to  a  division, 
and  take  his  away,  turns  them  loose  on  the  street.  Sheldon  v.  Skinnery  4  Id.  525. 
Against  one  who  sells  adulterated  sperm  oil  as  genuine,  whether  the  false  representation 
Is  made  to  plaintiff  or  his  agent.  Raymond  v.  Howlandy  12  Id.  176.  For  a  false  certifi- 
cate of  character,  knowingly  given  by  defendant,  of  a  third  person,  who  obtains  credh 
by  means  of  it.  Williams  v.  Woody  14  Id.  126.  For  a  false  and  fraudulent  return  of  a 
justice  on  an  appeal,  quashed  in  consequence  of  it.  Millard  v.  Jenkins,  9  Id.  29S.  For 
refusing  a  transcript  on  appeal.  Leffingwell  v.  Flinty  1  Ohio,  134.  Or  corruptly  refusing 
to  take  security  on  appeal.  Tompkins  v.  Sands,  8  Wend.  462.  By  sheriff  against  com- 
missioners, where  he  has  been  mulcted  for  an  escape  for  want  of  a  jail.  Comm^rs  of 
Brovm  Co.  T.  Battj  1  Ohio,  451.    For  digging  a  ditch  round  plaintiff's  land.    Btmjfcn  t. 
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agaisBt  two,  they  may  join  ;  the  declaration  need  not  charge  the  main- 
tenance to  be  etmtraformam  statvtij  it  being  a  wrongful  act  at  common 

Bordino,  2  Green's  R.  472.  For  an  injury  to  reversionary  interest  in  land.  Lienow  y. 
Ritchie  J  8  Pick.  235 ;  Brown  y.  Dmtmoor,  3  N.  Hamp.  R.  103.  Or  personal  property. 
Jit  Far  land  y.  Smith,  Walker,  172 ;  Ball  y.  SnowhiU,  2  Green's  R.  8  ]  Ayer  y.  BartUttf  9 
Pick.  156.  Bj  four  of  fiye  tenants  in  common  of  a  mill,  jointly  against  the  fifth,  for  his 
negligence,  by  means  of  which  the  mill  was  burnt  Chisley  y.  Thompwn^  8  N.  Hamp.  R. 
9.  Where  three  tenants  in  common  of  a  lot,  constructed  a  basin  communicating  with  a 
public  canal,  and  laid  out  six  lots,  of  equal  size,  fronting  on  the  basin,  and  each  took 
two  of  them,  with  the  privilege  of  erecting  warehouses  extending  to  the  basin,  held, 
that  each  might  use  the  water  of  the  basin  by  laying  a  canal  boat  in  front  of  his  neigh- 
bor's lot,  wh«n  not  occupied,  but  that  for  a  permanent  obstruction,  as  by  erecting  a 
pier  extending  into  the  basin,  case  would  lie.  Beach  y.  Child,  13  Wend.  343.  Case 
lies  against  two  persons  for  conspiring  with  a  third  to  defraud  his  creditors,  by  taking 
an  assignment  of  his  property,  and  aiding  him  to  leave  the  state,  although  plaintiff 's 
debt  was  not  due  at  the  time;  and  the  measure  of  damages  is  the  amount  of  property 
covered,  not  the  debt.  MoU  v.  Danforth,  6  Watts,  304.  But  not  if  there  is  no  conspi- 
racy charged.  Lan^  v.  Stone,  11  Pick.  531.  Case  lies  for  fraudulently  conveying 
land  incumbered,  as  free  Arom  incumbrances.  Dimmick  y.  Loekicood,  10  Wend.  142. 
Where  a  wrong  is  effected  through  the  medium  of  legal  process,  the  action  should  be 
case,  and  not  trespass.  Watson  v.  Watson,  9  Conn.  140.  Case  does  not  lie  against  the 
owner  of  unenclosed  land  for  cutting  a  tree  thereon  and  setting  it  on  fire,  in  consequence 
of  which  it  fell  on  plaintiff's  horse  and  killed  him.  Durham  v.  Musselman,  2  Blackf. 
96.  Nor  the  owner  of  a  plantation,  who  unlawfully  permits  a  party  of  negroes  to  as- 
semble and  Irollc  there,  when  the  patrol,  in  attempting  to  disperse  them,  shot  one  bolong- 
ing  to  the  plaintiff.  Bosworth  v.  Brand,  1  Dana,  377.  Nor  the  owner  of  the  upper  story  of  a 
house,  for  not  repairing  the  roof  at  the  suit  of  the  owner  of  the  lower  story.  Chesebrough 
y.  Qreen,  10  Conn.  319.  Nor  the  owners  of  a  brig,  towed  by  a  steamboat,  for  an  injury 
to  plaintiff's  vessel,  by  collision  occasioned  by  the  negligence  of  the  crew  of  the  boat  over 
whom  they  had  no  control.  Sprotd  v.  nemmingway,  14  Pick.  1.  Nor  against  one  who 
erected  a  dam  at  the  outlet  of  a  pond,  which  backed  the  water,  but  not  so  high  as  to 
injure  plaintiff's  bridge  at  the  head  of  the  pond,  and  afterwards  by  great  rains  and  violent 
winds  the  waters  were  thrown  on  the  bridge  and  it  was  destroyed,  although  had  not  the 
dam  been  there,  the  storm  might  not  have  caused  the  injury.  China  v.  Southwiek,  3 
Fairf.  238.  Nor  for  injury  occasioned  by  repairing  a  dam  owned  in  common,  if  ordinary 
care  is  used.  Boynton  v.  Rees,  9  Pick.  528.  Nor  for  ii^jury  suffered  in  using  a  machine 
for  cleansing  the  bottoms  of  vessels,  if  owing  to  a  want  of  care  lO,  the  plaintiff  himself. 
Buckle  y.  J>ry  Dock  Co,,  2  Hall,  151.  Nor  for  injuries  occasioned  by  the  erecting  of  a 
pier,  under  an  act  of  assembly.  Lansing  y.  Smith,  4  Wend.  10.  If  the  act  prescribe  the 
remedy.  Calking  v.  Baldwin,  4  Id.  667  ;  Woods  v.  Nashua  Co.,  4  N.  H.  R.  527.  Nor  for 
obstructing  lights,  unless  ancient,  or  the  right  has  been  acquired. by  grant  or  occupation 
and  acquiescence.  Mahan  v.  Brown,  13  Wend.  261.  Nor  for  opening  windows  on  the 
privacy  of  another.  lb.  Nor  for  overflowing  land  by  means  of  a  dam  erected  by  defend- 
ant before  the  plaintiff  acquired  his  interest,  unless  defendant  is  in  possession,  or  is  proved 
to  be  the  landlord  of  the  premises  on  which  the  dam  is  erected.  Blunt  v.  AUcen,  15 
Wend.  522.  Nor  against  one  who  did  not  erect  it  for  its  continuance  without  a  previous 
request  to  abate  it.  Pearson  v.  Glean,  2  Green,  36.  Nor  by  a  justice  of  the  peace  against 
a  minor  whom  he  has  married,  and  another,  for  maliciously  conspiring  to  induce  him  to 
perform  the  ceremony,  whereby  he  was  subjected  to  a  penalty.  Cummins  v.  Scoti^  6 
Watts,  519.  Where  case  is  brought  for  fraud  in  the  breach  of  a  contract,  the  gist  of  the 
action  is  the  fraud  at  the  time  of  the  breach,  and  if  the  plaintiff  cannot  show  that,  no 
subsequent  damages  will  enable  him  to  maintain  it.  Cutler  v.  Cox,  2  Blackf.  178.  Where 
an  act  complained  of  is  innocent  of  itself,  and  ii^urious  only  from  the  circumstances 
under  which  it  is  done,  those  circumstances  should  be  specially  set  forth  in  the  declara- 
tion. Thus,  a  declaration  stating  that  defendant  being  possessed  of  a  dwelling  house  and 
yard  contiguous,  in  the  vicinity  of  a  public  highway,  unlawfully  placed  on  the  same  a 
quantity  of  fish,  brine,  Ac,  in  divers  open  vessels,  &c.,  and  so  negligently  conducted,  &c., 
that  plaintiff's  cattle  entered  and  ate,  and  swallowed  said  fish,  £c.,  so  that  they  died,  is 
bad  on  demurrer.  Hess  v.  Hupton,  7  Ohio,  217.  In  case  against  an  officer  for  loss  of 
property  attached  in  consequence  of  his  negligence,  the  true  measure  of  damages  is  its 
value  at  the  time  it  would  have  been  sold  on  execution.  Weld  v.  Oreen,  1  Fairf.  20.  In 
case  for  public  nuisance,  it  is  not  sufficient  special  damage  that  a  tenant  has  refused  to 
pay  his  rent,  or  threatened  to  quit  in  consequence  of  it.     Baker  v.  Boston,  12  Pick.  184. 
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law ;  and  the  statutes  which  relate  to  maintenance  are  only  declaratcvy 
of  the  common  law,  with  additional  penalties ;  nor  need  it  state  that 
the  defendant  was  not  interested  in  the  action ;  if  he  was,  he  must  plead 
that  in  his  defence,  (a)  After  an  exchange  of  livings  between  two  in- 
cumbents, an  action  on  the  case  lies  at  the  suit  of  one  against  the  other, 
as  his  successor,  for  dilapidations.(i) 

(a)  Peehell  ▼.  WaUofit  8  M.  ft  W.  691,  decided  on  authority  of  BarraU  t.  Cofinu, 
10  Moore,  446. 

(b)  Dovmet  ▼.  Craf>,  9  M.  &  W.  166. 

After  \erdict  for  plaintiff  in  an  action  of  tort,  it  will  be  presumed  no  damages  vere 
given  for  matters  of  aggravation  not  proper  to  be  taken  into  consideration.  Michardt  r. 
Famham,  13  Pi«k.  469. 

A  parent  is  entitled  to  this  action  to  recover  damages  for  the  sednetion  of  his  daughter. 
Bat  as  the  parent's  right  of  action  springs  from  an  actaal  or  supposed  loss  of  the  d&ngb- 
ter's  services,  it  is  requisite  that  the  relation  of  master  and  servant  should  exist,  Lethal 
the  daughter  should  either  reside  in  her  father's  familv,  or  be  under  his  direction  and 
control.  Parker  v.  Me^ky  3  Sneed,  29.  The  law  on  this  subject  is  laid  down  in  Martm 
T.  Paine^  9  Johns.  Rep.  387,  which  was  an  action  bj  a  parent  for  the  seduction  of  his 
daughter,  who  was  a  minor,  while  residing  with  her  uncle.  Mr.  Justice  Spencer  delirered 
the  following  opinion  of  the  court,  denying  a  motion  for  a  new  trial. 

"  The  case  of  Dean  v.  Peel^  6  East,  49,  is  against  the  action.  It  was  there  held  that 
the  daughter  being  in  the  service  of  another,  and  having  no  antmtit  revertendif  the  rela- 
tionship of  master  and  servant  did  not  exist.  In  the  present  case,  the  father  had  made 
no  contract  hiring  out  his  daughter,  and  the  relation  of  master  and  servant  did  erist, 
from  the  legal  control  he  had  over  her  services ;  and  although  she  had  no  intentian  of 
returning,  that  did  not  terminate  the  relation,  because  her  volition  could  not  affect  his 
rights.  That  is  the  only  case  which  has  ever  denied  the  right  of  the  father  to  maintain 
an  action  for  debauching  his  daughter  whilst  under  age ;  and  I  consider  it  as  a  departure 
from  all  former  decisions  on  the  subject.  It  has  frequentij  been  decided  that  where  the 
daughter  was  more  than  twentj-one  years  of  age  there  must  exist  some  kind  of  service ; 
but  the  slightest  acts  have  been  held  to  constitute  the  relation  of  master  and  servant,  ia 
such  a  case.  In  Bennet  v.  Alcott^  2  Term.  Rep.  166,  the  daughter  was  thirty  yean  of 
age,  and  Butler j  J.,  held  that  even  milking  cows  was  sufficient  But  where  the  danghm- 
was  over  twenty-one,  and  in  the  service  of  another,  as  in  Pottlethvaite  v.  Parks,  3  Burr. 
18T8,  the  action  is  not  maintainable.  In  Johnson  v.  McAdam,  cited  by  Topping ^hJiDes^ 
V.  Peely  Wilton,  J.,  said  that  where  the  daughter  was  under  age,  he  believed  the  actioa 
was  maintainable,  though  she  was  not  part  of  the  father's  family  when  she  was  seduced; 
but  when  she  was  of  age,  and  no  part  of  the  father's  family,  he  thought  the  action  was 
not  maintainable.  In  Poret  v.  WiUon^  Peake's  N.  P.  Gas.  55,  which  was  an  action  for 
assaulting  the  maid  of  the  plaintiff,  and  debauching  her,  per  quod,  &c.,  Lord  Kenym  held 
that  there  must  subsist  some  relation  of  master  and  servant,  yet  a  very  slight  reUtica 
was  sufficient,  as  it  had  been  determined  that  when  daughters  of  the  highest  and  most 
opulent  families  have  been  seduced,  the  parent  may  maintain  an  action  on  the  nq>poitd 
relation  of  master  and  servant,  though  every  one  must  know  that  such  a  child  cannot  be 
treated  as  a  menial  servant. 

*'Put  the  case  of  a  gentleman's  daughter  at  aboardingschool,  debauched  and  gotten  with 
child,  on  what  principle  can  the  father  maintain  the  action,  but  on  the  stqfpostd  rdation 
of  master  and  servant,  arising  fk'om  the  power  possessed  by  the  father  to  require  menial 
services ;  for  in  such  a  case,  there  is  no  actual  existing  service  constituting  the  relation 
of  master  and  servant.  Would  it  not  be  monstrous  to  contend  that,  for  such  an  iigniTi 
the  law  affords  no  redress  ?  The  case  supposed  is  perfectly  analogous  to  the  one  before 
us :  here  the  father  merely  permitted  his  daughter  to  remain  with  her  aunt ;  he  had  not 
divested  himself  of  his  power  to  reclaim  her  services,  nor  of  his  liability  to  maintain  and 
provide  for  her.  She  was  his  servant  de  jure,  though  not  de  facto,  at  the  time  of  the 
injury,  and  being  his  servant  de  Jure,  the  defendant  has  done  an  act  which  has  deprived 
the  father  of  his  daughter's  services,  and  which  he  might  have  exacted  but  for  that 
injury.  We  are  of  opinion  that  the  action  is  maintainable  under  the  circumstances  of 
this  case,  and,  therefore,  deny  the  motion  for  a  new  trial."  Motion  denied.  See  ante^ 
p.  8,  note. 
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I.  Of  the  Actiimfor  Breach  of  Covenant. 

Covenants  are  of  two  kinds : 

1.  Express. 

2.  Implied,  or  covenants  in  law. 

An  express  covenant  is  an  agreement  entered  into  by  deed  indented 
or  deed  poll,  between  two  or  more  persons,  for  the  performance  of  cer- 
tain acts,  or  for  the  forbearance  to  do  certain  acts.(l) 

An  implied  covenant,  or  covenant  in  law,  is  an  agreement  raised  by 
implication  of  law  between  two  or  more  persons  in  a  deed  indented  or 
deed  poll,  from  certain  technical  expressions  used  therein.(2) 

For  the  violation  of  agreements  of  this  kind(8)  the  law  has  provided 
a  remedy  by  action  of  covenant,  wherein  the  party  injured  may  recover 
damages(4)  in  proportion  to  the  loss  sustained.  A  party  bringing 
covenant  on  a  deed  poll  must  be  named  therein  ;(a)  for  where,  upon 
oyer  of  the  deed  poll,  it  appeared,  that  the  defendant  promised  to  do  a 
certain  act,  without  saying  that  he  promised  the  plaintiff,  it  was  holden, 
that  an  action  would  not  lie.(5)  Covenant  will  lie  on  letters 
[  *463  ]  patent,  although  there  is  not  any  counterpart  *sealed  by  the 
lessee  who  is  to  be  charged.(ft)  If  A.,  for  a  valuable  consi- 
deration, promises,  by  deed,  not  to  do  a  certain  act,  an  action  of  co- 
venant may  be  maintained,  for  the  breach  of  such  promise  :(6)  but  an 


!: 


a)  Oreene  t.  ffoms,  Salk.  107 ;  Comb.  2l9y  8.  C. 

6)  Bret  v.  Cumberland^  Gro.  Jac.  399,  621,  fully  stated,  po«l,  p.  474. 


(1)  A  covenant  to  pay  the  debt  of  another  is  not  within  the  statute  of  frauds,  whieh 
does  not  apply  to  writiDgs  under  seal.  A  covenant  of  itself  imports  a  coosideratioa. 
Livinfftton  r.  Tremper^  4  Johns.  Rep.  416. 

(2)  The  doctrine  of  the  common  law,  that  eertain  words,  as  dedi^  cone»n,  hc.j  of  them- 
elves  import  covenants,  is  abrogated  by  the  revised  Statutes,  in  New  York.  Kinney  r. 
Watte,  14  Wend.  38. 

(3)  In  F.  y.  B.  4to.  ed.  343,  A,  it  is  said  that  in  London  a  man  shall  hare  a  writ  of 
covenant  without  a  deed,  for  covenant  broken ;  and  it  is  so  said  by  Vavasor,  Seijt.,  in 
22  Edw.  IV.  2,  a,  cited  in  Comyn's  Dig.  London,  N.  1,  who  refers  to  Priv.  Lon.  149,  in 
support  of  the  same  position. 

(4)  Where  it  is  necessary  to  enforce  the  performance  of  any  agreement  in  specie,  as 
the  conveyance  of  land,  execution  of  deeds,  kc.y  or  what  is  termed  a  specific  performance, 
application  must  be  made  to  a  court  of  equity ;  for  in  the  action  of  coTenant  damages 
only  for  the  non-performance  can  be  recovered. 

(6)  A  covenant  made  by  A.  as  the  agent  of  B.  will  support  an  action  in  the  name  of 
the  former,  although  he  has  no  interest  in  the  subject  of  it.  Wheelwriffht  r,  Beere^  2  HaU, 
391.  On  a  contract  under  seal  inter  partea,  no  one  but  a  party  to  the  InstmmeDt  can  sue, 
Spencer  v.  Fields  10  Wend.  87.  Smith  v.  Emery ^  7  Halst  63.  Covenant  does  not  lie 
against  lessee  for  rent  on  a  lease  sealed  only  by  lessor,  although  leseee  baa  actually 
entered  into  possession  under  the  lease.  Trueteee  y.  Spencer,  7  Ohio,  161.  A  covenant 
of  seisin  with  a  blank  as  to  the  name  of  the  person  seised  is  not  a  covenant  of  the  seisin 
of  the  grantor.    Day  v.  Brown,  1  Ohio,  444. 

(Q)  Covenant  is  the  proper  action  on  a  writing  obligatory  for  payment  of  a  certain  sura 
in  land  office  money.  Hedges  v.  Oray,  1  Black.  216.  Or  on  a  writing  obligatory  payable 
"  in  U.  States  Bank  notes,''  and  not  debt.  WHaon  r,  ffickem,  1  Blackf.  230.  Oehome  r. 
Fulton,  1  Id.  233.  Harper  v.  Levy,  1  Id.  294.  But  not  on  the  condition  of  a  bond  sepa- 
rated from  the  penal  part  of  it  Huddel  ▼.  Wor^inyton,  1  Ohio,  195.  Nor  on  a  bond 
conditioned  for  the  performance  of  a  marriage  contract  nnder  a  penal^.  Abrmmur. 
Kounti,  4  Ohio,  214. 
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action  on  the  case  will  not  lie.(l)  As  where  A.  recovered  a  debt 
against  B.,  and  B.  paid  the  condemnation  motiey  to  A.,(e)  whereupon 
A.  by  deed,  released  all  actions,  executions,  &c.,  to  B.,  and  in  the  same 
deed  promised  to  discharge  all  executions  against  B.  upon  the  same 
judgment,  and  afterwards  sued  out  execution  thereon :  tne  court  were 
of  opinioD,  that  the  promise  being  by  deed,  B.'s  remedy  was  by  an  ac- 
tion of  covenant,  and  not  assumpsit.  (2)  The  defendants,  by 
deed  of  18th  April,  1838,  contracted  *to  employ  the  plaintiff  [  *464  ] 
in  the  management  of  certain  chemical  works  for  the  term  of 
seven  years,  from  the  30th  of  June  then  next,  with  a  proviso,  that  if  a 
certain  process  on  which  the  plaintiff  was  then  engaged  should  not  be 
in  operation  on  the  21st  of  June,  then  the  defendants  should  after  that 
day  have  power  to  determine  the  contract  by  notice  in  writing.  On 
the  9th  of  August  a  second  agreement  in  writing,  not  under  seal,  was 
entered  into  between  the  parties,  whereby  the  time  for  bringing  the 
process  into  operation  was  extended  to  21st  of  December,  1838.     The 

Elaintiff  having  brought  assumpsit  upon  the  second  agreement,  for  a 
reach  of  stipulations  contained  in  the  deed ;  it  was  holden,  that  the 
action  could  not  be  maintained,  the  second  agreement  being  merely  an 

(e)  BennuB  y.  Ouyldley^  Cro.  Jac.  505 ;  S,  C.  and  S.  P.,  by  the  name  of  Bemith  ▼.  EU" 
deralei/f  said  to  have  been  adjudged,  1  R.  A.  51 T,  (A)  pi.  3. 

(1)  See  Steams  v.  Benett,  1  Pick.  443. 

(2)  Although  it  is  a  general  rule  that  assumpsit  will  not  lie,  where  there  is  a  remedy 
of  a  higher  nature,  (BuUtrode  v.  Gilbum^  Str.  1037 ;  Baher  y.  Harris^  9  A.  &  E.  532  ; 
1  P.  &  D.  360,)  yet  there  are  some  exceptions  to  this  rule;  as  where  two  persons 
entered  into  articles  of  partnership  for  a  term  of  years,  and  the  deed  contained  a  cove- 
nant to  account  yearly,  and  to  adjust  and  make  a  final  settlement  at  the  expiration  of  the 
partnership;  and  they  dissolved  the  partnership  before  the  years  were  expired,  and 
accounted  together,  and  struck  a  balance,  which  was  in  favor  of  the  plaintiff,  including 
several  items  not  connected  with  the  partnership,  and  the  defendant  promised  to  pay  it : 
it  was  holden,  that  assumpsit  would  lie  on  such  express  promise.  And  Buttery  J.,  ob- 
served, that  if  no  other  articles  had  been  introduced  into  the  account,  but  those  relating 
to  the  partnership,  he  should  still  have  been  of  opinion,  that  assumpsit  might  have  been 
maintained;  for  the  question  then  would  have  been,  whether  a  previous  partnership  being 
dissolved,  and  an  account  settled,  was  or  was  not  in  point  of  law,  a  sufficient  considera- 
tion for  a  promise.  He  had  no  difficulty  in  saying,  that  it  was.  Foeter  v.  AHanaon^  2  T. 
R.  479.  See  Rackslraw  v.  Imber^  Holt's  N.  P.  C.  368  ;  and  Promont  v.  Coupland,  2  Bingh. 
170.  A  stronger  exception,  however,  to  the  general  rule  above  mentioned,  will  be  found 
in  the  case  of  Nuree  v.  Craig^  ante^  p.  295.  In  Burnett  v.  Lynch^  8  D.  ft  R.  368,  6  B.  ft  G. 
689,  (recognized  by  Park  and  Gcuelee,  Js.,  in  Hancock  v.  Caffyn^  8  Bingh.  368,)  it  was 
holden,  that  east  (not  covenant)  lay  by  the  assignor  against  the  assignee  of  a  lease 
assigned  by  deedpollupon  his  implied  duty  to  perform  the  covenant  in  the  original  lease, 
although  the  assignor  had  by  the  assignment,  parted  with  all  his  interest;  and  although 
aetumptit  might  lie,  that  case  was  the  better  form  of  action  for  the  injury  sustained  by 
the  assignor,  in  consequence  of  the  assignee's  breaches  of  covenant.  Where  a  plaintiff 
advanced  money  upon  the  security  of  a  mortgage,  which  contained  no  covenant  for  the 
payment  of  money  advanced  by  the  plaintiff,  but  merely  gave  the  plaintiff  the  security 
of  the  mortgaged  premises:  it  was  holden,  that  the  advance  being  made  at  the.  request 
of  the  defendants,  raised  a  contract  by  parol  for  the  repayment,  which  was  not  merged  in  a 
security  of  a  higher  nature.  Per.  Lord  Denman^  G.  J.,  delivering  judgment  of  the  court 
in  Yate9  v.  Ation^  4  Q.  B.  196 ;  in  which  the  cases  of  Burnett  v.  Lynch  and  Baber  v. 
Harris  were  recognized.  An  action  of  covenant  cannot  be  maintained  on  a  sealed  in- 
strument, modified  or  enlarged  by  parol.  Vtcary  v.  Moore^  2  Watts,  451;  Spongier  Tm 
Springer^  10  Harris,  454.  Or  extended  beyond  its  term  by  parol  indorsement.  Luciani  v. 
Am.  F.  I,  Co.,  2  Whart.  167.  Where  a  bond  for  performance  of  certain  matters  is  enlarged 
in  time  l^y  a  parol  agreement,  the  only  remedy  is  on  the  parol  agreement.  Ford  v.  Camp^ 
btUj  6  Halst.  372. 
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agreement  for  the  extension  of  the  time  mentioned  in  the  deed,  and  not 
an  agreement  incorporating  that  deed,  which  was  still  in  force.(d) 

An  action  of  covenant  has  been  holden  not  within  the  statnte  S  &  4 
Will,  k  Ma.  c.  14,(e)  which  makes  the  devisee  chargeable  jointly  with 
the  heir  for  the  debts  of  his  testator  in  respect  of  lands  devised  to  him: 
the  remedy  there  given  is  confined  to  the  action  of  debt.(l)  But  now 
by  Stat.  11  Geo.  IV.  k  1  Will.  IV.  c.  47,  s.  8,  in  the  cases  mentioned 
in  that  act  (which  see,  pott,  tit.  "Debt,"  VI.)  creditors  may  maintain 
debt  or  covenant  against  the  heirs  and  devisees,  or  devisees  of  snch  de- 
visees, jointly.  And  by  the  4th  section,  if  there  is  not  any  heir-at-law, 
the  creditor  may  bring  debt  or  covenant  against  the  devisee  solely. 


II.  Of  the  Expowtion  of  Covenants. 

Covenants  are  to  be  construed  according  to  the  obvious  intention  of 
the  parties(/)(2)  as  collected  from  the  whole  context  of  the  instrument, 
ez  antecedentibiM  et  con8equentibu9{S)  and  according  to  the  reasonable 
sense  of  the  words.  (4)  If  there  be  any  ambiguity,  then  such  construc- 
tion shall  be  made  as  is  most  strong  against  the  covenantor  ;(5) 
[  *465  ]  for  he  might  have  expressed  himself  more  clearly.  (6)     *It  is 

(d)  Owynne  t.  Davy,  1  M.  ft  Gr.  857 ;  2  Scott's  K.  R.  29. 

(e)  WiUon  r.  Knubley^  7  East,  128.  But  this  statute  is  repealed  by  stat.  11  Geo.  IV. 
k  1  Will.  IV.  c.  47,  s.  1,  except  as  to  persons  who  died  before  16  July,  1830. 

(/)  Plowd.  329,  cited  by  EUmborouffh^  G.  J.,  IggtUdm  r.  May^  7  East,  241. 

(1)  Upon  a  covenant  to  repair  and  keep  in  repair,  an  action  may  be  maintained  pend- 
ing the  term,  if  ihe  premises  are  out  of  repair.  A  covenant  by  lessee  to  haw  the  premises 
in  good  repair  cannot  be  sued  on  tiU  the  expiration  of  the  term.  Aliter  of  a  covenant  to 
keep  them  in  repair  during  the  term,  and  to  yield  them  up  in  like  condition  at  its  end. 
Bchieffelin  T.  Carpenter ,  15  Wend.  400.  A  covenant  to  plant  appletrees  on  the  demised 
premises  and  to  replace  those  destroyed,  so  as  always  to  preserve  a  certain  number 
during  the  term,  is  a  continuing  covenant,  and  the  receipt  of  rent  after  a  breach  does 
not  prevent  a  re-entry  for  a  subsequent  failure.     Bleeker  v.  Smith,  13  Wend.  530. 

(2)  A  covenant  may  relate  to  the  time  of  its  actual  execution  or  a  different  date,  accord- 
ing to  the  intent  of  the  parties.  Buller  v.  EUiston,  4  Dana,  87.  A  covenant  by  lessee  to 
pay  all  taxes  and  assessments,  embraces  an  assessment  for  opening  a  place  which  takes 
part  of  the  premises.  Attor  v.  Miller,  2  Paige,  68.  A  covenant  to  convey  may  operate 
as  a  conveyance.  Emery  v.  Biteheock,  12  Wend.  156.  A  covenant  to  warrant  snd 
defend,  as  executors  are  by  law  bound  to  do,  is  not  a  personal  covenant.  Day  y.  Brovnj 
I  Ohio,  444.  A  covenant  on  assigning  a  balance  of  account  that  it  is  correct  as  **  de- 
fendant believes,"  is  a  valid  covenant,  and  if  he  knows  at  the  time  that  it  is  not,  he  is 
liable.  Dow  v.  Ferino,  12  Pick.  521.  Covenant  to  deliver  goods  between  1st  and  15th  of 
November  does  not  bind  to  a  delivery  till  the  15th.  Estill  v.  Jenkins,  4  Dana,  78.  Where 
there  is  a  penalty  as  liquidated  damages  for  each  day  a  work  is  delayed  beyond  a  stipu- 
lated time,  it  was  held  that  there  was  no  covenant  to  finish  absolutely  w^ithin  the  period. 
Fairkam  v.  Ross,  2  Hall,  167.  A  covenant  by  defendant  to  support  plaintiff  and  ¥rife 
with  every  thing  necessary  and  comfortable  In  sickness  and  health  during  their  lives, 
with  several  subordinate  provisions  as  to  their  rights  in  defendant's  family,  binds  him  to 
support  them  at  his  dwelling-house  only.  But  if  taken  sick  when  absent,  defendant  is 
liable  for  medical  services.  Held  also,  defendant  was  not  bound  to  supply  a  conveyance 
to  and  from  church.     Scott  v.  Hull,  8  Conn.  296. 

^3)  See  Knickerbocker  v.  Killmore,  9  Johns.  Rep.  106. 

(4)  See  Davia  v.  Lyman,  6  Conn.  252  ;  Ludlow  v.  IfCrea,  1  Wend.  228. 

(5)  See  the  opinion  of  Sir  J.  Maih^d^  C.  J.,  in  Flmt  v.  Brandon^  1  Bos.  k  Pul. 
N.  R.  78. 

(6)  In  like  manner,  where  the  words  of  the  grant  are  doubtful,  they  are  to  be  con- 
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immaterial  in  what  part  of  a  deed  any  particular  covenant  is  in- 
serted ;{ff)  for,  in  the  construction  of  it,  the  whole  deed  must  be  taken 
into  consideration,  in  order  to  discover  the  meaning  of  the  parties ;  as 
where  in  an  indenture  of  a  lease  of  a  colliery,(A)  two  lessees  covenanted 
jointly  and  severally  in  manner  following ^  viz,  &c.,  here  followed  a 
number  of  covenants  in  respect  to  working  of  the  colliery,  wherein  the 
lessees  covenanted  jointly  and  severally;  then  followed  a  covenant,  that 
the  moneys  appearing  to  be  due  should  be  accounted  for  and  paid  by 
the  lessees,  their  executors,  &c.,  (not  saying,  "and  each  of  them;")  it 
was  holden  by  the  court  {absente  Kenyon^  C.  J.)  that  the  general 
words,  at  the  beginning  of  the  covenants  by  the  lessees,  "jointly  and 
severally,  &c.,  in  the  manner  following,"  according  to  the.  general  rules 
of  construction,  extended  to  all  the  subsequent  covenants  on  the  part 
of  the  lessees  throughout  the  deed,  there  not  being  anything  in  the  na- 
ture of  the  subject  to  restrain  those  words  to  the  former  part  of  the 
lease.  In  conformity  to  the  rules  before  laid  down  for  the  construction 
of  covenants,  and  in  support  of  the  apparent  intention  of  the  parties, 
covenants  in  large  and  general  terms  have  been  frequently  narrowed 
and  confined  :(1)  As  where  A.  leased  a  manor  to  B.  for  years,  except- 
ing all  woods,  great  trees,  timber  trees,  and  underwood,(t)  &c.,  and 
covenanted  with  the  lessee,  that  he  might  take  fire-bote,  super  dicta 
prcemissa;  it  was  holden,  that  the  lessee  could  not  take  fire-bote  in  a 
close  of  wood,  parcel  of  the  manor,  because,  by  the  exception  of  the 
wood,  the  soil  thereof  was  excepted ;  and  the  words  super  prcemisaa 
should  be  intended  of  such  things  only  as  were  demised.  It  was  ad- 
mitted, however,  that,  by  the  covenant,  the  lessee  was  entitled  to  take 
wood  upon  the  other  lands,  for  though  the  wood  was  excepted,  yet  the 
land  was  demised. 

The  defendant  sold  the  plaintifi*  a  lease(A;)  for  years  of  a  manor,  and 
entered  into  a  bond,  with  a  condition  that  he  would  not  do,  nor  had 
donej  any  act  to  disturb  the  plaintifi*,  but  that  the  plaintiff*  should  hold 
and  enjoy  without  the  disturbance  of  the  vendor,  or  any  other  person  : 
it  was  holden,  that  the  condition  was  confined  to  acts  done  or  to  be 
done  by  the  vendor,  on  the  ground  of  the  latter  words  being  referable 
to  the  former.(2) 


(g)  Per  Buller.  J.,  6  T.  R.  526. 


Duke  of  Northumberland  v.  Ward  Errmgton^  6  T.  R.  522 ;  Copland  T.  LaporU  and 
Reynolds,  3  A.  &  B.  517,  S.  P. 

(t)  Cage  T.  Paxlin,  1  Leon.  116,  cited  by  Ellenborough,  C.  J.,  *l  East,  241. 

(*)  Broughton  v.  Conway^  Moore,  58,  cited  by  Lord  Ellenhorough,  0.  J.,  in  Oale  y. 
Beed^  8  East,  89.  To  this  class  of  cases  where  general  covenants  have  been  holden  to  be 
qualified,  may  be  added  that  of  MUner  ▼.  fforion,  M'Clel.  647,  although  its  authority  hag 
been  somewhat  shaken  in  Smith  y.  Compton^  3  B.  &  Ad.  199. 

9tmed  in  favor  of  the  grantee.  This  general  principle  has  been  applied  to  the  construc- 
tion of  leases ;  hence  it  has  been  holden,  that  under  a  lease  for  fourteen  or  seven  years, 
the  lessee  only  has  the  option  of  determining  it  at  the  end  of  the  first  seven  years.  Doe  d, 
Webb  V.  Dixon,  9  East,  15,  in  which  the  authority  of  Dann  v.  Spurrer,  3  Bos.  k  Pul. 
399,  442,  was  recognized.  ^ 

(1)  See  Miller  v.  Heller ,  7  Serg.  &  R.  40  ;  Cole  v.  JTaweSy  2  Johns.  Oas.  203. 

(2)  See  also  Browning  v.  Wright,  2  Bos.  &  Pul.  13;  Fo&rd  v.  Wilson,  2  Moore,  0.  P. 
592 ;  8  Taunt  543,  S,  C.    To  this  class  of  cases  where  general  covenants  have  been 
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[  *466  ]       *Where  A.  by  iQdentare,rQ  in  consideration  of  a  certain 
Bum,  in  nature  of  a  fine,  ana  of  a  yearly  rent,  demised  land 

(/}  Iggtdden  t.  May^  7  East,  237,  affirmed  on  error,  in  Exch.  Ghr.,  2  Bos.  k  Pul.  K.  R. 
449. 

holden  to  be  qualified,  may  be  added  that  of  MUner  y.  Borton,  M'GleL  647 ;  althoagfa  its 
authority  has  been  somewhat  shaken  in  Smith  r.  Compton,  3  B.  &  Ad.  199.  So  where  in 
covenant  against  the  eiecutors  of  J.  W.,  the  declaration  stated,  that  J.  W.,  by  indenture, 
granted  land,  &c.,  to  the  plaintiff  in  fee,  and  warranted  the  land,  J^c,  againtt  him^tlfand 
hit  heirtf  and  covenanted  that  he  was,  tiotvnthstanding  any  act  by  htm  done  to  the  contrary^ 
lawfully  and  absolutely  seised  in  fee  simple,  and  that  he  had  a  good  rights  fvU  poweer,  amd 
lawful  and  absolute  auAarity  to  convey;  and  assigned  a  breach,  that  J.  W.  had  not  at  the 
time  of  making  the  said  indenture,  nor  at  any  time  before  or  since,  good  right,  fall 
power,  and  lawful  and  absolute  authority  to  convey  or  assure  the  premises  to  the  plain- 
tiff in  manner  aforesaid.  The  defendants  prayed  oyer  of  the  indenture,  (by  which  it 
appeared  that  J.  W.  covenanted  for  himself,  his  heirs,  executors,  and  administrators,  to 
make  a  cartway,  and  that  the  plaintiff  should  quietly  enjoy  without  interruption,  firom 
himself  or  any  person  claiming  under  him,  and  lastly,  that  he,  his  heirs,  or  assigns,  and 
all  persons  claiming  under  him,  should  make  further  assurance,  and  then  demnrred; 
(after  argument,)  it  was  holden,  that  the  words  ''  that  he  had  a  good  right,  fuU  power, 
and  lawful  and  absolute  authority  to  convey,"  were  either  part  of  the  preceding  special 
covenant  <'  that  he  was  notwithstanding  any  act  by  him  done  to  the  contrary,  lawfully 
and  absolutely  seised  in  fee ;"  or  if  not,  that  they  were  qualified  and  restrained  by  all  the 
other  special  covenants  to  the  aet9  of  himaelf  and  hu  heirt.  A  covenant  of  special  war> 
ranty  does  not  estop  grantor  from  setting  up  a  subsequently  acquired  title,  dfvutock  v. 
Smith,  13  Pick.  116. 

Covenant  for  quiet  enjoyment  during  a  term,  "without  the  let,  suit,  interruption,  l:c^ 
of  J.  H.  his  executors,  administrators,  or  assigns,  or  any  of  them,  or  any  other  ptrmm  or 
persons  whomsoever,  having  or  claiming  any  estate  or  right  in  the  premises,  and 
that  free  and  clear,  and  freely  and  clearly  discharged,  or  otherwise,  by  J.  BL  his 
heirs,  executors,  or  administrators,  defended,  kept  harmless,  and  indemnified  from  all 
former  gifts,  grants,  Ac,  made  or  suffered  by  J.  U.,  or  by  their  or  either  of  their  acts, 
means,  defiiult,  procurement,  consent,  or  privity,"  preceded  by  a  covenant  that  the  lease 
was  a  good  lease,  notwithstanding  any  act  of  J.  M.,  and  followed  by  a  covenant  for 
further  assurance  by  J.  M.,  his  executors,  administrators,  and  all  persons  whomsoever 
claiming,  during  the  residue  of  the  term,  any  estate  in  the  premises  under  him  or  them ; 
it  was  holden,  (^Nind  v.  MarthaU,  1  Brod.  k  Bingh.  319,)  Park^  J.,  diMeniienie^  that  the 
covenant  for  quiet  enjoyment  extended  only  against  the  acts  of  ^e  covenantor  and  those 
claiming  under  him,  and  not  against  the  acts  of  all  the  world.  But  where  releasors 
covenanted,  {Ifotcell  y.  Richarda,  11  East,  633 ;  see  also  Barton  v.  Fitzgerald^  15  Id.  539; 
Oaintford  v.  Griffith,  1  Saund.  51 ;  Hesse  v.  Stevenson,  8  B.  &  P.  568;  Belcher  t.  Sikss,  8 
B.  kC.  185 ;  Smith  v.  Compton,  3  B.  ft  Ad.  189,)  that,  notwithstanding  any  act,  &c.,  by 
them  done  to  the  contrary,  they  were  seised  of  the  land  in  fee  ;  and  aUo,  that  they,  not- 
withstanding any  such  matter  or  thing  as  aforesaid,  had  good  right  to  grant  the  premises ; 
and  likewise,  that  the  releasee  should  quietly  ei\joy  the  same  without  the  lawful  let  or 
disturbance  of  the  releasors,  or  their  heirs  or  assigns,  or  for  or  by  any  other  person ;  and 
that  the  releasee  should  be  indemnified  by  the  releasors  and  their  heirs,  against  all  other 
titles,  charges,  and  incumbrances,  except  the  chief  rent  payable  to  the  lord  of  the  fee ;  it 
was  holden,  that  the  general  words  of  the  covenant  for  quiet  er^oyment,  were  not,  in 
necessary  construction,  to  be  restrained  by  the  language  of  the  antecedent  covenants /or 
title  and  right  to  convey  ;  although  those  antecedent  covenants  were  certainly  covenants 
of  a  limited  kind,  and  provided  only  against  the  acts  of  the  releasors  ;  Lord  JEllenborough, 
G.  J.,  (who  delivered  the  opinion  of  the  court,)  observing, "  that  the  covenant /or  title^  and 
the  covenant /or  right  to  convey,  are  indeed  what  is  somewhat  improperly  called  synony- 
mous covenants ;  they  are,  however,  connected  covenants,  generally  of  the  same  import 
and  effect,  and  directed  to  one  and  the  same  object ;  and  the  qualifying  language  of  the 
one  may,  therefore,  properly  enough,  be  considered  as  virtually  transferred  to  and  in- 
cluded in  the  other  of  them.  But  the  covenant  for  quiet  enjoyment  is  of  a  materially 
different  import,  and  directed  to  a  distinct  object.  The  covenant  for  title  is  an  assurance 
to  the  purchaser,  that  the  grantor  has  the  very  estate  in  quantity  and  quality  which  he 
purports  to  convey,  viz.,  in  this  case  an  indefeasible  estate  in  fee  simple.  The  covenant 
for  quiet  enjoyment  is  an  assurance  against  the  consequences  of  a  defective  title,  and  of 
any  disturbances  thereupon.    For  the  purpose  of  this  covenant,  and  the  indemnity  it 
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for  twenty^one  yeare,  and  coyenanted,  at  the  end  of  eighteen  years  of 
the  term,  or  before,  on  request  of  the  lessee,  to  grant  a  new  lease  of 
the  premises  *'for  the  like  fine,  for  the  like  term  of  twenty-one  years, 
at  the  like  yearly  rent,  with  aU  coyenants  as  in  that  indenture  were 
contained;  it  was  holden,  that  this  coyenant  was  satisfied  by  a  tender 
of  a  new  lease  for  twenty-one  years,  containing  all  the  former  coye- 
nants, except  the  coyenant  for  future  renewal. 

In  coyenant,(7n)  the  plaintiff  declared  upon  an  indenture,  whereby 
the  defendant  demised  to  the  plaintiff,  for  a  term  of  years,  certain  parts 
of  a  messuage  then  lately  parted  off  from  the  part  occupied  by  the 
defendant,  with  certain  easements  belonging  to  the  same,  and  a  portion 
of  an  adjoining  yard;  and  the  defendant  coyenanted  that  he  would 
permit  the  lessee  (the  plaintiff,)  to  haye  the  use  of  the  pump  in  the  said 
yard  jointly  with  the  defendant,  whiUt  the  same  should  remain  there^ 
paying  half  the  expenses  of  keeping  it  in  repair.  The  plaintiff  assigned 
for  breach,  that  duriio^g  the  continuance  of  the  lease,  the  defendant, 
without  reasonable  cause,  and  in  order  to  injure  the  plaintiff,  took  away 
the  pump,  although  plaintiff  was  willing  to  haye  paid  half  the  expenses 
of  keeping  the  same  in  repair.  On  demurrer,  it  was  holden,  that  the 
breach  was  ill  assigned ;  for  the  use(l)  of  the  pump  was  not  a  specific 
subject  of  the  demise ;  and  by  the  introduction  of  the  words,  ^'  whilst 
the  same  should  remain  there,*'  it  appeared  that  the  lessor  meant  to 
reserye  to  himself  the  liberty  of  remoying  the  pump,  from  whateyer 
capricious  or  unreasonable  motiye  he  might  do  so;  and  that  it  was 

(m)  Rhodes  Y.BuUard,  7  East,  116. 

affords,  it  is  immaterial  in  what  respects,  and  by  what  means,  or  bj  whose  actd,  the 
eviction  of  the  grantee  or  his  heir  takes  place;  if  he  be  lawfully  evicted,  the  grantor,  by 
BQch  his  covenant,  stipulates  to  indemnify  him  at  all  events.  And  it  is  perfectly  con- 
sistent with  reason  and  good  sense,  that  a  cautions  grantor  should  stipulate  in  a  more 
restrained  and  limited  manner  for  the  particular  description  of  title  which  he  purports 
to  convey,  than  for  quiet  enjoyment.  The  C.  J.  added,  that  be  did  not  find  any  case  in 
which  it  is  held  that  the  covenant  for  quiet  enjoyment  is  all  one  with  the  covenant  for 
title,  or  parcel  of  that  covenant,  or  in  necessary  construction  to  be  governed  by  it,  other- 
wise than  as,  according  to  the  general  rules  for  the  construction  of  deeds,  every  deed, 
(as  was  said  by  Mobartj  0.  J.,  Winch.  Rep.  93 ;  Sir  Ckorge  Trmchard  v.  HotkinSf)  is  to 
be  construed  according  to  the  "  intention  of  the  parties^  and  the  intent  ought  to  be  ad- 
judged of  the  several  parts  of  the  deed,  as  a  general  issue  out  of  the  evidence;  and  the 
intent  ought  to  be  picked  out  of  every  part,  and  not  out  of  one  word  only."  Consist- 
ently, therefore,  with  that  case,  and  with  every  other  that  I  am  aware  of,  we  are  war- 
ranted in  giving  effect  to  the  general  words  of  the  covenant  for  quiet  enjoyment ;  and 
which  are  entitled  to  more  weight  in  this  case,  inasmuch  as  they  immediately  follow 
and  enlarge  the  special  words  of  covenant  against  disturbances  by  the  grantors  them- 
selves ;  and  to  restrain  the  generality  of  these  words,  thus  immediately  preceded  by  ex- 
press words  of  a  narrower  import,  would  be  a  much  stronger  thing  than  to  restrain  words 
of  like  generality  by  an  implied  qualification  arising  out  of  another  covenant  where  no 
such  general  words  occurred.  The  person  using  the  general  words,  could  not  forget 
that  he  had  immediately  before  used  special  wor£  of  a  narrower  extent.  If  the  cove- 
nant containing  both  the  special  and  general  words  stood  by  itself,  there  would  be  no 
pretence  for  reusing  effect  to  the  larger  words ;  and  if  this  could  not  be  done  in  favor  of 
express  words  of  a  narrower  import  in  the  same  covenant,  I  cannot  possibly  understand 
upon  what  ground  it  should  be  done  in  favor  of  implied  words  of  narrower  import,  which 
occur  in  another  separate  covenant,  addressed,  as  has  been  before  said,  to  a  distinct 
object." 

(1)  The  demise  of  the  use  of  a  thing,  is  the  demise  of  the  thing  itself.    Fomfret  t. 
£icro/if  1  Saund.  321. 
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not  inconsistent  with  the  stipulation,  that  the  lessee  should  pay  half 
the  expenses  of  repair,  whilst  the  pump  remained  on  the  demised  pre* 
mises.(l) 

Where(n)  a  lessee  of  a  house  and  garden  for  a  term  of  years  cove- 
nanted with  the  lessor  not  to  use  or  exercise,  or  permit  or  suffer  to  be 
used  or  exercised,  upon  the  demised  premises,  or  any  part  thereof,  any 
trade  or  business,  &c.,  without  the  license  of  the  lessor,  &c.,  and  after- 
wards without  the  license  of  the  lessor  assigned  the  lease  to  a  school- 
master, who  carried  on  his  business  in  the  house  and  premises ;  it  was 
holden,  that  the  assignment  was  a  breach  of  this  covenant.     But  where 

the  covenant(o)  was  not  to  exercise  particular  trades  or  busi- 
[  *467  ]   nesses  specified,  "  or  any  offensive  trade,"  it  *was  holden, 

that  it  was  not  a  trade  to  use  the  house  as  a  lunatic  asylum : 
the  word  trade  in  this  covenant  being  applicable  only  to  a  business 
conducted  by  buying  and  selling.  Where  in  covenant(^)  for  the  further 
yearly  rent  stipulated  for  in  case  of  converting  pasture  into  tillage,  the 
defendant  pleaded,  that  the  plaintiff  accepted  the  original  rent,  aa  and 
for  the  rent  due,  without  demanding  the  additional  rent ;  it  was  holden, 
that  the  right  of  the  plaintiff  to  recover  a  sum  of  money  as  stipulated 
damages  and  as  additional  rent,  was  not  waived  by  receiving  the  sum 
due  for  the  original  rent ;  alitor,  if  it  were  a  forfeiture.  (2) 

Covenant  \ies{q)  for  rent  reserved  by  indenture,  and  accruing  before 
a  re-entry  for  a  forfeiture,  notwithstanding  the  lessor  has  re-entered, 
and  under  such  re-entry  is  to  have  the  premises  again,  ^^  as  if  the  in- 
denture had  never  been  made ;"  or  in  other  words,  re-entry  for  breach 
of  covenant  is  no  bar  to  covenant  for  rent  accrued  before  the  re- 
entry.(3) 


(n)  Doe  d,  Biak  v.  Keeling,  1  M.  A  S.  95. 
(o)  Dot  d.  WethereU  v.  Bird,  2  A.  &  B.  161. 

(p)  Denton  v.  Richmond,  3  Tjrrw.  630 ;  I  Or,  k M.  734.     See  AetUy  y.  Wddon,  2  Bos.* 
PuL  350. 

(q)  HarUhame  T.  WaUon,  4  Bingh.  N.  0. 178. 


(1)  A  corenant  to  conyej  bo  many  acres  oat  of  a  larger  tract,  provided  so  mach  ia 
nnsold  and  free  of  claimBi  aUows  the  grantor  to  select  it  where  he  wilL  Jokiuon  r.  Toeiy 
1  Dana,  480. 

(2)  A  covenant  by  a  mortgagee,  that  for  five  jears  he  will  not  seek  any  other  remedy 
or  satisfaction  than  against  the  mortgaged  premises,  is  broken  by  a  snit  on  the  accom- 
panying bond.  Iloustona  y.  Wonani,  5  Wend.  163.  Where  one  granted  all  the  timber  oa 
his  land,  and  warranted  that  grantee  should  have  seven  years  to  remove  it,  a  sale  of 
the  land  without  reservation  or  notice  to  a  third  person,  is  no  breach,  if  vendee  is  not 
molested.    Saford  v.  Annit,  7  Greenl.  168. 

(3)  A  covenant  to  execute  and  deliver  a  good  and  sufficient  deed,  means  an  opaative 
conveyance,  or  one  that  transfers  a  good  and  sufficient  title  to  the  lands  conveyed.  The 
conveyance  of  a  title  admitted  to  be  doubtfhl,  is  not  a  good  performance.  CluU  v. 
Robinton,  2  Johns.  Rep.  595.  A  covenant  to  convey  the  tiUe,  means  the  legal  estate  in 
fee,  free  and  clear  of  all  valid  claims,  liens,  and  incumbrances  whatsoever.  Jonea  v. 
Gardner,  10  Id.  266.  A  covenant  that  the  grantor  has  an  indefeasible  estate  in  fee  sim* 
pie,  is  said  by  the  Supreme  Court  of  Connecticut  to  mean  that  he  has  a  Ug<d  aeiamin/et: 
and  a  seisin  tn/a«<,  with  a  colorable  claim  to  the  fee,  was  maintained  not  to  be  sufficient 
Lockwood  V.  Sturdivant,  6  Conn.  Rep.  373.  An  action  lies  on  covenant  of  seisin,  in  a 
deed  where  one  conveyed,  with  covenants  of  seisin  and  warranty,  land  which  he  had  in 
poMttaion,  but  to  which  he  claimed  no  UUe.  Wheeler  y.  Hatch,  3  Fairf.  389.  Backua  v. 
JitKoy,  3  Ohio,  220.  An  opposite  opinion,  however,  has  been  expressed  by  the  Sapresw 
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III.  Of  the  differeKvt  Kinds  of  Covenants : 

1.  Expreit.  p,  467,  and  herein  of  Express  Covenants  running  with  the  Land.  p.  472. 

2.  Implied,  p.  475. 

3.  Joint  and  Several,  p,  478. 

4.  Void  or  lUegaL  p,  482. 

1.  Of  Express  Covenants,  p.  467,  and  "herein  of  JSxpress  Covenants 

running  with  the  Landj  p.  472. 

There  is  not  any  precise  form  of  words  necessary  to  constitute  an 
express  covenant  ;{r)  any  form  of  words  or  mode  of  expression  in  a 
deed,  which  clearly  evinces  an  agreement,  will  amount  to  a  covenant, 
for  breach  whereof  an  action  of  covenant  may  be  maintained.  As  if  it 
be  agreed  between  A.  and  B.,(9)  by  deed,  that  B.  shall  pay  to  A.  a 
sum  of  money  for  his  lands  on  a  certain  day ;  these  words  amoant  to  a 
covenant  by  A.  to  convey  the  lands  to  B.  on  that  day.  So  if  lessee 
for  years  covenant  to  repair,(f )  "  provided  always,  and  it  is 
agreed,  that  the  lessor  shall  find  great  timber ;"  *this  word  [  *468  ] 
agreed  will  make  a  covenant  on  the  part  of  the  lessor  to  find 
great  timber.  Secns,  if  the  word  agreed  had  been  omitted.(w)  So  if 
A.  lease  to  B.  on  condition{x)  that  he  shall  acquit  the  lessor  of  charges, 
ordinary  and  extraordinary,  and  shall  keep  and  leave  the  houses  at  the 
end  of  the  term  in  as  good  a  plight  as  he  found  them ;  if  he  does  not 
leave  them  in  good  repair,  an  action  of  covenant  lies.(l)  So  where 
covenant  was  brought  on  a  writing  sealed,(y)  whereby  the  defendant's 
testator  acknowledged  himself  to  be  accountable  to  the  plaintiff  for  all 
such  moneys  as  should  be  charged  by  plaintiff  on  A.  to  be  paid  to  B, ; 
and  alleged,  that  he  the  plaintiff  charged  a  certain  sum  of  money  on  A. 
to  be  paid  to  B.,  and  that  the  defendant's  testator  had  not  paid  it;  it 
was  objected,  that  covenant  did  not  lie,  and  that  the  proper  form 
of  action  was  an  action  of  account ;  but  it  was  holden,  that  cove- 
nant would  lie  in  this  case,  and  on  any  words,  in  a  deed  purporting  to 

(r)  Moor.  136. 

(«)  Pordage  v.  Cofe,  1  Satind.  319 ;  2  Ley.  274 ;  T.  Raym.  183,  8.  C;  Mattock  r.  King- 
lake,  10  A.  &  E.  60 ;  2  P.  ft  D.  346,  S.  P. 
(t)  I  Rol.  Abr.  618,  (0.)  pi.  2. 


fu)  lb.,  pi.  3. 


lb.  pi.  5, 40  Kd.  m.  6,  b. 
(y)  Bryce  v.  Carre  and  others,  Executors  of  J.  5.,  1  Lev.  47. 

Conrt  of  Massachusetts,  in  Manton  v.  ffobbs,  2  Mass.  Rep.  433 ;  Twamhly  ▼.  Henley^  4  Id. 
441,  and  Prescott  t.  Truman,  lb.  627. 

In  deeds  where  the  seisin  forms  no  part  of  the  description  of  the  lands  granted,  a 
covenant  of  seisin  applies  to  the  present  seisin  as  well  as  to  the  title.  Thomas  v.  Perry, 
1  Peters,  G.  C.  Rep.  49.  Under  a  covenant  *'to  seU  and  convey"  land  for  a  price  to  be 
paid  at  a  time  subsequent  to  the  deed,  a  tender  of  a  deed  of  warranty,  while  the  land 
was  mortgaged,  is  not  a  fulfilment  of  the  covenant.    SibUy  v.  Spring,  3  Fairf.  460. 

A  covenant  to  cause  land  to  be  conveyed  by  a  good  and  sufficient  warranty  deed,  is 
not  complied  with  by  the  mere  giving  of  a  deed  with  warranty,  where  grantor  has  no 
title,  or  where  his  title  is  imperfect.  Everson  v.  Kirtland,  4  Paige,  628 ;  Courcier  v. 
Graham,  1  Ohio,  164. 

(1)  But  a  condition  inserted  solely  for  the  benefit  of  the  defendant,  is  not  his  cove-^ 
Bant.    Salisbury  v.  PhillipSj  10  Johns.  Rep.  67. 
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be  an  agreement  for  the  payment  of  money.  So  in  a  case  of  a  lease  for 
years  rendering  rent,(z)  it  was  adjudged  by  the  court,  {absente  ffolty 
C.  J.,)  that  the  render  made  a  covenant.  So  where  covenant  was 
brougnt  against  executrix  of  assi^ee  of  lessee  for  year8(a)  by  inden- 
ture, for  rent  arrear  in  the  time  of  the  executrix,  upon  the  words  gield-^ 
ing  and  paying  ;  it  was  holden,  that  the  action  would  lie  ;  and  the 
opinion  of  the  court  was,  that  the  words  ^^  yielding  and  paying,  "(1)  in 
the  indenture,  made  an  express  covenant,  and  were  not  a  bare  covenant 
in  law.  So  in  covenant  against  the  assi^ee  of  lessee  for  years,  upon 
an  indenture(()  whereby  plaintiff  demised  to  the  lessee  a  house,  except- 
ing a  room^  with  free  liberty  of  passage^  through  other  rooms  of  the 
house,  unto  the  room  excepted.  Lessee  assigned  the  lease ;  and  the 
assignees  stopped  the  passage,  whereupon  plaintiff  brought  this  action, 

declaring  for  a  breach  of  covenant.  Resolved,  by  the  court, 
[  '*'469  ]  that  this  exception  amounted  to  *a  reservation,  upon  which 

covenant  woula  lie ;  and  they  compared  it  to  the  preceding 
case  of  rent  reserved,  where  covenant  will  lie  upon  the  words  of 
reservation,  without  any  express  words  of  covenant.(2}  But  it  must  be 
clear,  that  the  words  are  meant  to  operate  as  an  agreement,  and  not 
merely  as  words  of  oualification  or  condition.  For  where  an  assignee 
took  from  a  lessee,  leasehold  premises  by  indenture^  indorsed  on  the 
deed,  ^^  subject  to  the  payment  of  the  yearly  rent  and  to  the  perform- 
ance of  the  covenants  in  the  lease ;"  it  was  holden,(c)  that  these  words 
did  not  constitute  an  agreement  for  the  payment  of  rent,  &o.,  during  the 
temij  nor  did  they  render  him  liable  to  the  lessee  for  rent  which  had 
become  due,  and  the  lessee  had  been  obliged  to  pay  to  the  lessor,  after 
the  assignee  had  assigned  over  the  premises;  for  the  words  were  words 
of  qualification,  and  not  of  contract. 

W  here  the  law  creates  a  duty  or  oharge,(<Q  and  the  party  is  disabled 
from  performing  it,  without  any  default  on  his  part,  and  has  not  any 
remedy  over,  the  law  will  excuse  him ;  but  where  the  party,  by  hie  own 
contract^  imposes  on  himself  a  duty  or  charge,  he  is  bound  to  make  it 

[z)  OUea  Y,  Hooper^  Garth.  135. 

[a)  Porter  r.  Sweetnam,  8tj.  406, 431 ;  Hdlier  r.  Catihard^  1  Sidf.  266,  3.  P. 
6]  BubH  y.  Colet,  Carth.  232  ;  Salk.  196,  S.  C. 

\t)  Wolveridffe  t.  Steward^  in  error,  Ezch.  Ghr.,  3  Tjnr.  637,  reTersing  judgment  xo 
0.  B.,  reported  9  Bingh.  60. 
(d)  Paradine  ▼.  Jane,  Aleyn,  27. 

(1)  These  words,  **yieldinff  and  paying**  hare  sometimes  been  considered  as  sufficient 
to  raise  a  covenant  by  implication  of  law  only.  See  a  dictnm  to  this  effect,  1  Sidf.  447 ; 
and  Kenyony  C.  J.,  so  considered  them  in  WM  t.  Rmtell^  3  T.  R.  402.  The  same 
opinion  is  adopted  by  Serjeant  Williams  in  his  notes  to  the  first  rolnme  of  Saonders,  p. 
241,  b,  note  6.  Bnt  in  addition  to  the  authorities  in  the  text,  it  may  be  observed,  that 
in  Rolie's  Abridgment,  Covenant,  (G.)  the  title  of  which  is,  '*What  words  will  make  an 
express  covenant?"  in  pi.  10,  p.  519,  this  case  is  put  as  an  instance  of  an  expre^ss  cove** 
nant :  '*  If  a  man  lease  land  for  years,  reserving  a  rent,  an  action  of  covenant  lies  for 
the  non-payment  of  the  rent ;  for  the  reddendo  of  the  rent  is  an  agreement  for  the  payment 
of  the  rent,  which  will  make  a  covenant." 

(2)  B.,  by  a  bill  of  sale,  granted  and  sold  a  "  slave,  &c.,  being  of  sound  wind  and 
limb,  and  free  from  all  disease."  Held,  not  to  be  words  of  description,  but  a  covenant 
of  warranty,  as  to  the  soundness  of  the  slave.  Cramer  v.  Bradehaw^  10  Johns.  Rep. 
484. 
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good,  notwithstanding  inevitable  accident ;  because  he  might  have  pro- 
vided against  it  by  his  own  contract.(l)  A  lease  for  years  was  made 
by  indenture,  («)  of  a  meadow  bounded  on  one  side  by  a  river ;  and  the 
lessee  covenanted  to  sustain  and  repair  the  banks,  to  prevent  the  water 
from  overflowing  the  meadow,  upon  pain  of  forfeiture  of  a  sum  of  money; 
afterwards  by  a  sudden  and  violent  flood,  the  banks  were  destroyed, 
and,  by  the  opinion  of  Fitzherhert  and  Shelley^  Js.,  ^^The  law  is,  that 
the  lessee  is  excused  from  the  penalty ^  hecau9e  it  is  the  act  of  Gody 
which  cannot  be  resisted ;  but  stul  he  is  bound  to  make  and  repair  the 
thing  in  convenient  time,  because  of  his  own  covenant.''  So  where  the 
assignee  of  a  reversion  brought  covenant  against  lessee  of  a  house  for 
non-payment  of  a  year's  rent ;(/)  defendant  prayed  oyer  of 
the  lease,  which  contained  *a  covenant  on  the  part  of  the  de-  [  *470  J 
fendant  to  repair  the  house  during  the  term,  except  it  should 
be  destroyed  by  fire ;  and  then  pleaded,  that  before  any  part  of  the 
rent  in  question  became  due,  the  premises  were  destroyed  by  fire^ 
against  the  will  of  defendant,  and  were  not  rebuilt  by  the  lessor  or  the 
plaintifi*;  and  that  the  defendant  did  not  occupy  the  premises  during  the 
year  for  which  the  rent  was  claimed.  On  demurrer,  it  was  holden,  on 
the  authority  of  Paradine  v.  Jane^  Aleyn,  27,  that  the  defendant  was 
bound  by  his  express  covenant  to  pay  the  rent  during  the  teTm,{g) 

The  doctrine  laid  down  in  the  preceding  case  having  been  alluded  to 
in  argument,  in  Cutter  v.  Powell^  6  T.  R.  828,  Lord  Kenyon^  C.  J., 
said,  *^that  it  must  be  taken  with  some  qualification;  for  where  an 
action  was  brought  for  rent  after  the  house  was  burned  down,  and  the 
tenant  applied  to  the  Court  of  Chancery  for  an  injunction ;  Lord  Nor- 
thington  said,  ^'  that  if  the  tenant  would  give  up  his  lease,  he  should  not 
be  bound  to  pay  the  rent."  Probably  the  case  here  alluded  to  by  Lord 
Kenyon  was  the  first  of  the  following  cases : — 

The  plaintiffs  were  tenants  to  the  defendants  of  a  house,(A)  &c.,  by 
lease,  in  which  there  was  a  covenant  by  the.  plaintiffs  to  do  all  repairs, 
accident  by  fire  only  excepted :  the  defendants  had  insured  the  build- 
ings, which  were  burned  down ;  the  insurers  paid  the  loss :  the  defend- 
ants declined  re-building,  and  brought  an  action  of  covenant  for  the 
rent  accrued  due  after  the  accident  had  happened.  The  plaintiffs  filed 
a  bill  in  the  Court  of  Chancery  for  an  injunction,  and  obtained  the 

{$)  Dyer,  33;  a. 

(/)  Monk  ▼.  Coop€T,  Str.  763 ;  2  Lord  Raym.  14Y7, 8.  C* 
{g)  See  Belfour  v.  Weston^  1  T.  R.  310,  S.  P. 

(A)  Camdm  and  another  v.  Morion  and  another,  in  Ganc.  E.  4  Qeo.  TIL  MSS.  2  Rep. 
Temp.  Ld.  Chan.  Northington,  p.  219,  S,  C. 

(1)  This  rale,  extracted  from  the  case  of  Paradine  r.  Jane^  has  been  recognized  tn 
many  subsequent  cases.  Atknuon  t.  Ritchie^  10  Kast,  533.  So  in  Warren  v.  Powers^  6 
Conn.  381.  And  in  BeaU  t.  Thompson^  3  Bos.  k  Pul.  420,  Chambre,  J.,  speaking  of  this 
case,  says :  "  The  court  took  a  rational  distinction,  that  where  an  obligation  is  imposed 
by  rule  of  law,  and  there  is  not  any  express  covenant,  the  law  introduces  a  reasonable 
exception,  vu.,  that  an  act  of  irresistible  violence  will  excuse  the  party ;  but  if  a  party 
enter  into  an  absolute  contract,  without  any  qualiJScation  or  exception,  and  receives  from 
the  party  with  whom  he  contracts,  the  consideration  for  such  engagement,  he  must 
abide  by  the  contract,  and  either  do  the  act,  or  pay  damages,  his  liability  arising  f^om 
own  durect  and  positive  undertaking." 
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common  injunction ;  the  defendants,  on  coming  in  of  the  answer,  moved 
to  dissolve  the  injunction,  thev  having  by  their  answer  offered  to  remit 
the  rent,  upon  a  surrender  being  made  of  the  lease,  which  the  plaintiffs 
declined,  as  the  lease  was  beneficial.  The  plaintiffs  had  pleaded  at  law 
the  truth  of  the  case  in  bar  of  the  action :  and  on  a  demurrer  to  this 
plea,  the  plaintiffs  were  advised  not  to  argue  the  demurrer,  but  to  apply 
to  a  court  of  equity.  On  showing  cause  against  dissolving  the  injunc- 
tion,  Lord  NorthingtoUy  Gh.,  inclined  to  think,  that  the  matter  pleaded 
was  a  good  defence  at  law ;  but  that,  in  all  events,  a  court  of  equity 
ought  to  restrain  this  action,  until  the  house,  &c.,  were  rebuilt ;  and 
therefore  continued  the  injunction. 

Bill  brought  for  a  specific  performance  of  a  covenant(i)  for  quiet  en- 
joyment, contained  in  a  lease  of  certain  houses  demised  by  defendant  to 
plaintiff,  and  to  have  500Z.  laid  out  in  rebuilding  the  houses,  (which  had 
been  burned  down  by  accident  since  the  execution  of  tCe  lease,)  and  for 
an  injunction  to  restrain  defendant  from  proceeding  at  law.  N. 
[  *471  ]  The  500Z.  had  been  received  by  the  defendant  *from  the  in- 
surance office  on  account  of  the  insurance  of  these  houses.  De- 
fendant, by  his  answer,  offered  to  accept  a  surrender  of  the  lease.  Lord 
NorthingtoTiy  Ch. — "  There  is  not  any  covenant  from  the  landlord  to  re- 
build. A  court  of  equity  can  decree  a  specific  performance  in  those  casee 
only,  where  clear  directions  can  be  given  in  what  manner,  and  when,  the 
act  is  to  be  performed.  It  would  be  most  arbitrary  for  me  to  decree  a 
rebuilding,  in  a  case  where  there  is  not  any  covenant  for  the  rebuilding. 
All  that  can  be  required  from  a  court  of  equity  is,  in  a  case  like  this, 
when  an  action  shall  be  brought  for  rent,  to  order  an  injunction,  until 
the  houses  are  rebuilt,  or  the  lease  delivered  up.  In  the  present  case, 
there  has  not  been  any  action  brought  for  the  rent,  and  the  defendant 
has  offered  to  accept  a  surrender  of  the  lease,  which  is  all  the  relief  the 
plaintiff  is  entitled  to."  There  being  a  valuable  wharf  on  the  demised 
estate,  the  plaintiff  declined  surrendering  his  lease ;  the  bill  therefore 
was  dismissed  with  costs.  (1) 

But  where  there  are  no  special  circumstances,  the  general  rule  pre- 
vails, that  equity  follows  the  law ;  and  a  court  of  equity  will  not  restrain 
a  party  from  proceeding  at  law  for  rent  arrear  after  the  premises  are 
destroyed  by  fire :  the  agreement  for  payment  of  the  rent  being  with- 

(t)  Brown  r.  Quitter,  in  Ganc.  1  Jane,  1764,  MSS.  Amb.  619,  S.  C.    But  see  Bw  r. 
Orovetf  3  Anstr.  6S7,  and  Holtzapffd  y.  Baker ^  18  Ves.  116. 


(1)  Ejectment  by  tenant  against  landlord  to  recoyer  the  possession  of  some  houses 
which  had  been  burned  down  during  the  term,  and  had  been  rebuilt  by  the  landlord. 
In  the  lease  there  was  an  express  covenant,  on  the  part  of  the  tenant-,  to  paj  the  rent, 
but  he  had  not  paid  any  after  the  time  of  the  fire.  Lord  Man^ld^  G.  J.,  said,  the  con- 
sequence of  the  houses  being  burned  down  was,  that  the  landlord  was  not  obliged  to 
rebuild,  but  the  tenant  was  obliged  to  pay  the  rent  during  the  whole  term.  The  houses 
hayincr  been  burned  down  four  years  before  action  brought,  and  the  rent  not  haying 
been  paid  during  that  period,  he  left  it  to  the  jury  to  consider  whether  it  was  not  to  be 
presumed  that  the  tenant  had  abandoned  the  lease  at  the  time  of  the  fire ;  and  accord- 
ingly the  jury  found  a  yerdict  for  the  defendant.  Pindar  y.  Atiuley,  Middlesex  Sittings 
after  M.  T.  1767,  cited  by  BuUer^  J.,  1  T.  R.  312. 
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out  restriction. (i)(l)    In  a  subsequent  case  of  Leed%  v.  Cheetham^i^  it 
was  decided,  that  a  tenant  has  no  equity  to  compel  his  landlord  to  ex- 

Eend  money  received  from  an  insurance-office,  on  the  demised  premises 
eing  burnt  down,  in  rebuilding  the  premises,  or  to  restrain  the  land- 
lord from  suing  for  the  rent  until  the  premises  are  rebuilt.  In  that 
case  the  defendant  had  demised  to  the  plaintiff  a  cotton  factory,  with 
the  steam-boiler,  &;c.,  for  twenty-one  years,  at  a  rent  of  £  .  The 
plaintiff  covenanted  to  pay  the  rent,  and  to.  repair  and  keep  repaired 
the  inside  of  the  cotton  factory,  &c.,  and  the  defendant  covenanted  to 
maintain  the  outside  brickwork  and  all  other  outer  parts  of  the  premises 
in  good  and  tenantable  repair,  &c.  There  was  not  any  excep- 
tion in  respect  of  accidents  by  *fire,  either  in  the  covenant  [  *472  ] 
for  payment  of  the  rent,  or  in  the  covenant  to  repair.  During 
the  term  the  factory  was  destroyed  by  fire.  After  the  lease  was  granted 
the  defendant  had  insured  the  nictory  and  buildings  for  500Z.,  the  steam- 
engine  for  100!.,  the  engine-house  for  60Z.,  and  the  gearing  for  402. ; 
and  shortly  after  the  fire  had  received  the  total  of  these  sums,  viz.  700/., 
from  the  insurance-office.  The  bill  prayed  that  it  might  be  declared^ 
that  the  defendant  was  bound  to  apply  the  7002.  and  the  old  materials, 
in  reinstating  the  factory,  steam-engine,  &c.,  and  that  the  plaintiff  was 
not  bound  to  pay  the  rent  during  such  time  as  the  factory,  &c.,  should 
continue  unrestored.  Sir  J".  Leachj  V.  C,  in  delivering  judgment,  ob- 
served, "  Clearly,  at  law,  the  plaintiff,  having  covenanted  to  pay  his 
rent  during  the  whole  continuance  of  the  lease,  is  not  entitled  to  any 
suspension  of  rent  during  the  the  time  that  will  be  occupied  in  rebuild- 
ing and  restoration  of  the  premises :  it  appears  to  me  that,  in  this  re- 

(k)  Hare  t.  OroveSj  3  Anstruther,  6S7,  recognized  and  acted  apon  in  HoUzapffd  r. 
Baker^  18  Vea.  115. 
(/)  1  Sim.  146. 


(1)  The  lessee,  of  a  house,  on  a  general  covenant  to  repair  during  the  term,  is  bound 
to  rebuild,  in  case  the  house  be  consumed  by  an  accidental  fire.  E,  of  Chesterfield  v. 
D,  of  Bolton,  Com.  R.  627;  BuUoek  t.  Dommitt,  6  T.  R.  650,  S.  P.  j  Philly}»  v.  Stevens j 
16  Mass.  Rep.  238.  In  many  cases  an  exception  of  accidents  by  fire  or  tempest,  is  intro- 
duced into  leases  for  the  protection  of  lessees.  It  appears,  from  the  cases  of  Monk  ▼* 
Cooper,  and  Hare  v.  Groves,  3  Anstr.  687,  that  this  exception  should  be  introduced  Into 
the  covenant  for  payment  of  the  rent,  as  well  as  into  the  covenant  for  repairs,  in  order 
to  exempt  the  lessee  from  the  obligation  of  paying  rent  as  well  as  rebuilding,  in  case  the 
house  should  be  destroyed  by  fire  or  tempest.  In  y^alton  v.  Waterkoiue,  2  Saund.  420, 
covenant  was  brought  against  lessee  of  a  house  for  not  repairing ;  defendant  pleaded  that 
the  house  had  been  destroyed  by  fire,  but  in  convenient  time  after  had  been  rebuilt. 
Plaintiff  demurred  specially,  because  defendent  did  not  show  by  whom  the  dwelling- 
house  was  rebuilt.  Judgment  for  plaintiff.  If  a  lessor  covenant  {Loader  v.  Kemp,  2  C. 
k  P.  375,  Best,  C.  J.)  that  he  will,  in  case  the  messuage,  shop,  and  building  demised  be 
burnt  down,  rebuild  and  replace  the  same,  in  the  same  state  they  were  in  before  the  fire, 
he  is  only  bound  to  rebuild  what  he  let,  and  not  any  additional  parts,  which  may  have 
been  erected  by  the  lessee.  On  a  covenant  to  erect  a  bridge  in  a  substantial  manner, 
and  to  uphold  and  keep  in  complete  repair  for  a  certain  time ;  although  the  bridge  be 
broken  down  by  an  extraordinary  flood,  yet  the  party  covenanting  is  bound  to  repair. 
See  Shubrick  v.  Salmon,  3  Burr.  1637,  to  the  same  effect.  It  was  decided  in  Pollard  v. 
Shaaffer,  I  Dall.  Rep.  210,  that  tenant  was  not  liable  under  a  covenant  to  repair  for 
damage  done  by  the  British  troops  while  in  Philadelphia  during  the  war  of  the  revo- 
lution. On  a  covenant  to  re-deliver  a  slave  at  a  certain  time,  the  covenantor  is  excused 
if  the  slave  dies  or  runs  away  before  the  time,  and  proper  efforts  are  made  for  his  re- 
covery.   Keas  V.  Yewell^  2  Dana,  248. 
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spect,  equity  must  follow  the  law ;  the  plaintiff  might  have  provided  in 
the  lease  for  a  suspension  of  the  rent  in  the  case  of  accident  by  fire ; 
but,  not  having  done  so,  a  court  of  equitv  cannot  supply  that  provision, 
which  he  has  omitted  to  make  for  himself;  and  it  must  be  intended  that 
the  purpose  of  the  parties  was  according  to  the  legal  effect  of  the  con- 
tractil)  With  respect  to  the  equity,  which  the  plaintiff  alleges  to 
arise  irom  the  defendant's  receipt  of  the  insurance-money,  there  is  no 
satisfactory  principle  to  support  it.  The  defendant,  having  so  con- 
tracted with  the  plaintiff  as  to  render  himself  liable  to  rebuild  the  outer 
work  of  the  factory  in  case  of  accident  by  fire,  has  very  prudently  pro- 
tected himself  by  insurance  from  the  loss  he  would  otherwise  have  sus- 
tained by  such  an  accident;  but  upon  what  principle  can  it  be  that  the 
plaintiff  s  situation  is  to  be  changed  by  that  precaution  on  the  part  of 
the  defendant,  with  which  the  plaintiff  had  nothing  whatever  to  do ! 
The  plaintiff  has  sought  his  protection  in  the  contract  by  the  covenant, 
which  he  has  required  from  the  defendant ;  and  to  those  covenants  he 
must  alone  resort.'* 

A  covenant  for  payment  of  rent,  or  a  charge,  frequently  specifies 
some  place  where  the  payment  is  to  be  made.  Where  this  is  so,  it  is 
for  the  benefit  of  the  person  charged,  who  would  otherwise  be  bound  to 
seek  his  creditor.  It  is  matter  of  defence,  and  must  be  specially 
pleaded,  (tn) 

Of  JJxpresg  Covenants  running  with  the  Land, — Covenants  for  title 
are  frequently  termed  real  covenants,  and  pass  by  the  common  law  to 
the  assignees  of  the  land,  who  may  maintain  actions  upon  them  against 
the  vendor  and  his  real  and  personal  representatives.(n)  And  as  the 
covenants  relate  to  the  land,  an  assignee  may  maintain  an  action  on 
them,  although  they  were  entered  into  with  the  original  grantee 
[  *478  ]  and  his  heirs  only ;  and  where  the  covenants  run  with  *the 
land,  although  they  are  entered  into  with  the  party,  his  exe- 
cutors and  administrators,  yet  they  will  go  to  the  heir  with  the  land. 
The  right  of  action,  even  &r  a  breach  in  the  ancestor's  lifetime,  will 
descend  to  heir,  and  not  to  the  executor,  where  no  actual  damage  was 
sustained  by  the  ancestor.(o)  See  further  as  to  covenants  for  title,  po^ 
IV.  1,  p.  485.  . 

Express  covenants,  which  run  with  the  land,  entered  into  by  lessee 
for  years,  for  himself,  his  executors,  administrators,  and  assigns,  are 
binding  on  the  lessee  and  his  personal  representative,  (having  assets,) 
during  the  continuance  of  the  term;  although  such  covenants  are  broken, 
after  an  assignment  of  the  term  by  the  lessee,  and  after  an  acceptance 
of  rent  from  the  assignee  by  the  lessor,  or  grantee  of  the  reversion ; 
and  there  is  not  any  distinction  in  this  respect  between  a  voluntary 
assignment  by  the  lessee  and  a  compulsory  transfer  by  virtue  of  the 
bankrupt  laws.Qi?) — In  covenant  against  lessee  of  a  house  by  inden- 

fm)  Paine  v.  Emery ^  6  Tjrwh.  1097. 

n)  Middlemore  v.  Goodale,  1  Roll.  Ab.  521,  (K.)  pi.  6 ;  Cro.  Car.  503,  5. 
o)  See  2  Sugdcn's  V.  &  P.  458,  10th  ed.,  and  cases  there  cited. 
(p)  Auriol  V.  MilUf  4  T.  R.  94.    But  see  stat.  6  Geo.  IV.  c.  16,  8.  75,  jm>«<,  p.  496,  and 

(1)  See  p.  471,  note  (1). 
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tiire,(5')  wherein  the  lessee  had  expressly  covenanted  for  himself,  his 
executors,  and  assigns,  that  he  would  repair  within  a  month  after  warn^ 
ing;  the  breach  assigned  was  for  not  repairing  the  house  within  a 
month  after  warning  given ;  the  defendant  pleaded,  that  a  long  time 
before  that  warning  he  assigned  his  term  to  J.  S.,  who  paid  his  rent 
always  afterwards  to  the  plaintiff,  who  had  accepted  the  same ;  and 
then  averred  the  performance  of  all  the  covenants  until  the  assignment ; 
the  plaintiff  demurred,  on  the  ground  that  this  assignment  did  not  take 
from  the  lessor  his  advantage  of  the  cToreBs  covenant ;  and,  notwith* 
standing  his  acceptance  of  rent  by  the  nands  of  the  assignee,  yet  he 
might  charge  the  lessee  or  assignee  at  his  election;  and  the  whole 
court  being  of  that  opinion,  it  was  {without  argument)  adjudged  for 
the  plaintiff.  The  same  point  was  ruled  in  Ventrice  v.  &oodcheapj  1 
Roll.  Abr.  522,  (N.)  pi.  1,  where  the  lessee  had  covenanted  for  himself 
alld  his  assigns  to  repair ;  on  the  ground  that  the  lessee  had  expressly 
covenanted  for  himself  and  his  assigns,  and  that  this  personal  covenant 
could  not  be  transferred  by  the  acceptance  of  the  rent.  So  where  the 
breach  was  for  non-pavment  of  rent.(r)(l)  In  Mayor  v.  Steward^  4 
Burr.  2439,  it  was  holaen,  that  a  bankrupt  was  bound  by  an 
♦express  collateral  covenant,  (to  indemnify  plaintiff  against  [  *474  ] 
the  covenants  of  a  lease,)  which  had  been  broken  after  act  of 
bankruptcy  committed,  and  after  defendant  had  obtained  his  certificate. 
From  the  foregoing  cases  it  appears  clearly,  that  express  covenants, 
which  nm  with  the  land,  entered  into  by  lessee  for  years,  for  himself, 
his  executors,  administrators,  and  assigns,  are  binding  on  the  lessee 
during  the  continuance  of  the  term,  although  such  covenants  are 
broken  after  an  assignment  of  the  term  by  the  lessee,  and  after  the 
acceptance  of  rent  from  the  assignee  by  the  lessor  or  grantee  of  the 
reversion,(2)  it  remains  only  to  add,  that  such  covenants,  under  the 
same  circumstances,  are  binding  on  the  personal  representative  of  the 
lessee  having  assets.  In  covenant  by  the  lessor  against  the  executor 
of  lessee  for  years, («^  by  indenture,  of  a  garden  adjoining  to  the  house 
of  the  lessor,  in  whicn  indenture  lessee  had  covenanted  for  himself,  his 
executors,  and  assigns,  that  he  would  not  erect  any  building  in  the 

Copeland  v.  Slephem,  IB,  kA,  693,  post^  p.  515.  See  Rom  t.  Overton^  3  Call's  Rep.  309 ; 
JPort  v.  Jackson,  17  Johns.  Rep.  239;  KunckU  v.  TTyntcAr,  1  DaU.  Rep.  306;  MoaUr.T^/ton^ 
2  Har.  k  M<Hen.  387. 

(q)  Barnard  y.  Oodseall,  Gro.  Jac.  309. 

(r)  Devon  y.  Collier^  1  RoU.  Abr.  622,  (N.)  pi.  1 ;  CrofU  y.  Taylor^  lb.  Adj.  on  dem.  S.  P. 

(«)  Baehelour  y.  Oage,  Executor  of  Gage,  Gro.  Gar.  188,  and  Sir  W.  Jones,  223 ;  Arthur 
y.  Vanderplank,  B.  R.  H.  7  Geo.  II.  MS.  S.  P. 


(1)  The  following  anthorides  may  be  referred  to,  as  tending  to  establish  the  same 
point.  Fisher  y.  Ameerty  1  Brownl.  20;  Thurehy  y.  Plant,  1  Sidf.  402  ;  Sidf.  447,  Nota; 
Boulton  y.  Cann,  Freem.  337  ;  Aehurst  y.  Mingay,  2  Show.  134 ;  T.  Jones,  144,  8.  C. ; 
Edwarde  y.  Morgan,  3  Ley.  233 ;  Jodderell  y.  Cowell,  Ga.  Temp.  Hardw.  343  ;  Auriol  y. 
MilU,  4  T.  R.  94. 

(2)  So  where  a  covenant  in  a  lease,  not  to  assign  without  the  approbation  of  the  lessor 
in  writings  has  been  broken  by  an  assignment,  the  lessor's  right  of  action  for  a  breach  of 
the  covenant  is  not  affected  by  his  accepting  an  assignment  of  the  lease  from  the  assignee 
of  the  lessee.    HazUhuret  v.  Kenrick,  6  S.  ft  R.  446. 
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garden  to  the  prejudice  of  the  lessor's  lights ;  it  was  alleged,  that  an 
assignee  of  defendant's  testator  had  erected  a  house  in  the  garden  to 
the  prejudice  of  the  lessor's  lights.  Defendant  pleaded  an  assignment 
of  the  term  to  J.  S.,  who  had  paid  rent  to  the  lessor,  and  had  heen 
accepted  by  him  as  tenant.  On  demurrer,  it  was  contended,  on  the 
part  of  the  defendant,  that  bj  the  assignment  and  acceptance  of  rent, 
the  privity  of  contract  was  determined,  more  especially  as  it  was  a  con- 
tract which  concerned  an  act  to  be  executed  on  the  land,  and  therefore 
running  with  the  land;  but  the  court  conceived,  that  as  it  was  an 
express  covenant,  that  the  lessee  should  not  build,  it  should  bind  him 
and  his  executors ;  and  neither  an  assignment,  nor  an  acceptance  of 
rent,  by  the  hands  of  the  assignee,  could  deprive  the  lessor  of  the 
advantage  of  suing  the  lessee  or  his  executors  on  an  express  covenant 
Judgment  for  plaintiff. 

Queen  Elizabeth,  by  letters  patent,  demised  a  house  for  yearE,(t) 
which  the  lessee  covenanted  to  repair.  On  the  death  of  the  Queen,  the 
reversion  descended  to  King  James,  when  the  lessee  assigned  his  term, 
and  the  assignee  paid  rent  to  the  King,  who  afterwards  granted  the 
reversion  to  the  plaintiff;  the  house  being  out  of  repair,  the  plaintiff 
brought  covenant  against  the  executors  of  lessee  for  a  breach  of  the 
covenant  committed  after  an  assignment  of  the  term  and  reversion,  and 
after  plaintiff  had  accepted  rent  from  the  assignee  of  the  term ;  it  was 
holden,  that  the  action  would  lie,  on  the  ground  that  it  was  a  covenant 
in  fait,  by  the  express  words,  running  with  the  land ;  and  that  notwith- 
standing an  assignment,  the  covenantor  and  his  executors  were  always 
chargeable,  so  that  he  could  not,  either  by  the  assignment  of  his  estate, 
or  by  any  other  act,  discharge  himself  or  his  executors,  (who 
[  *475  ]  were  chargeable  by  the  act  *of  the  testator,)  having  om^ 
as  long  as  the  reversion  continued  in  the  lessor ;  and  by  the 
express  words  of  stat.  82  Hen.  YIII.  c.  84,  such  remedy  as  the  lessor 
might  have  had  against  the  lessee  or  his  executors,  the  assignee  shall 
have  against  them ;  it  being  a  covenant  infait^  which  runs  with  the  land. 

A  covenant(t^)  made  between  a  lessee  holding  under  letters  patent, 
and  his  under-lessees,  that  he  would  procure  the  original  letters  patent 
to  be  renewed,  and  the  lease  under  which  he  held  to  be  confirmed 
absolutely  for  a  certain  term,  is  a  covenant  which  runs  with  the  land, 
inasmuch  as  it  affects  the  very  existence  and  continuance  of  the  term 
itself. 

See  further  as  to  covenants  running  with  the  land,  and  the  rights 
and  liabilities  of  assignees,  po9ty  p.  502,  Y.  8,  "  Covenant  by  A^ig- 
nee ;  and  YI.  8,  '^  Covenant  against  Assignee,"  p.  508. 

2.  Of  Implied  Covenants. 
In  order  to  constitute  a  covenant,  it  is  not  necessary  that  the  word 

(t)  Bret  V.  Cumberland^  Cro.  Jac.  521 ;  2  Rolle's  R.  63,  S.  C. 

\u}  Per  Tindalj  0.  J.,  delirering  judgment  of  court,  in  Simpson  r.  Clayiony  4  Bingh. 
N.  C.  780;  6  Sc.  469;  recognizing  Roe  v.  Hayley^  12  East,  464. 
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"  covenant"  should  be  eTnployed,(a;)  for  there  are  certain  word8,(y)(l) 
which,  though  of  themselves  they  do  not  import  any  express  covenant, 
yet  when  used  in  contracts  by  deed,  will  amount  to  a  covenant.(2)  As 
if  A.,  hy  indenture^  ^^  demise  and  grant**  lands  to  B.(2!)  for  years,  and 
G.  enters  and  evicts  B.  by  rightful  title,  B.  may  maintain  an  action  on 
the  implied  covenant  ;(8)  and  A.  is  estopped  from  saying  that  B.  was 
not  in  by  the  lease.  So  if  a  lessor  demise  land  for  a  term  of  years,(a) 
and  afterwards  by  the  words  dedi  et  demist  demises  the  same  land  to 
A.  for  life,(4)  who  enters  and  is  ousted  by  the  termor  for  years ;  A. 
may  maintain  an  action  against  the  lessor  on  the  implied  covenant,  and 
have  satisfaction  in  damages  for  the  chattel  evicted;  for  he  continues 
seised  of  the  freehold.  (5) 

In  covenant  on  a  lease  for  years  made  by  the  defendant  by  the  word 
demisij{b)  it  was  averred,  that  at  the  time  of  the  lease  made,  the  lessor 
was  not  seised  of  the  land,  but  a  stranger ;  it  was  objected,  that  the 
entry  of  the  lessee  by  force  of  the  lease,  and  ejectment  by  the 
stranger,  or  some  person  claiming  under  him,  were  *not  [  *476  ] 
alleged;  but  the  court  was  of  opinion,  that  the  action  would 
lie ;  for  the  breach  of  covenant  was,  that  the  lessor  had  undertaken  to 

(z)  SUvtnwfCs  case,  1  Leoiii  324 ;  cited  by  Lord  Oifford,  G.  J.  G.  B.,  in  Salioun  v.  Hbvs- 
toun,  1  Bingh.  440,  recognized  in  Sampson  v.  Eaaierbyy  9  B.  &  G.  505,  in  which  the  interest 
of  the  lessor  was  an  nndirided  third,  and  the  demise  only  of  a  third,  and  yet  the 
covenant  to  such  lessor  was  raised  by  implication.  This  judgment  was  affirmed  on 
error  in  Exch.  Ghr.  6  Bingh.  644. 

(y)  48  Edw.  III.  2,  b ;  1  Rol.  Abr.  519,  (F.) 

\z)  Style  V.  Hearinpj  Cro.  Jac.  73. 

(a)  Pincombev.  Rudye,^e\Y.  139. 

(b)  Solder  v.  Taylor,  Hob.  12  j  1  Inst.  301,  b. 

(1)  No  set  form  of  words  is  necessary  to  constitute  a  covenant.  As  to  covenants  real, 
they  may  be  implied — but  in  covenants  personal,  terms  must  be  used  which  by  natural 
import  amount  to  an  agreement.  Thus  on  a  receipt  of  a  note  for  collection,  a  covenant 
to  pay  when  collected  is  not  implied.     WengeU  v.  Breckenridge,'^  Dana,  482. 

(2)  See  the  stat.  7  &  8  Vict.  c.  76,  s.  Q,po8t,  p.  477  ;  Chriaiine  v.  WhUehill,  16  S.  k  R. 
Ill ;  MarahaU  v.  Craiy,  I  Bibb,  379. 

(3)  See  Barney  v.  Keith,  4  Wend.  502 ;  Kinney  v.  WaUt,  14  Id.  38 ;  Emerson  v.  Wil^, 
10  Pick.  310.  There  may  be  implied  covenants  in  a  deed,  in  which  there  are  express 
covenants ;  but  there  can  be  none  contradictory  to  express  covenants,  though  there  may 
be  implied  covenants  which  are  consistent  with  those  expressed.  Oatee  v.  CaMwdl, 
7  Mass.  68.  Kent  v.  Welch,  7  Johns.  259;  Vanderkarr  v.  Vanderkarr,  11  Id.  122; 
Sumner  v.  Williame,  8  Mass.  201 ;  Funk  v.  Voneida,  11  Serg.  t  Rawle,  109. 

(4)  See  Frott  v.  Raymond,  2  Gaines'  Rep.  188,  contra  eemble.  See  also  Kent  v.  Welch, 
7  Johns.  259  ;  Sedgwick  v.  HoUenbaek,  7  Id.  251 ;  Oranis  v.  Clark,  8  Gow.  36;  Allen  v. 
Saywood,  5  Greenl.  227 ;  Seitsinger  v.  Weaver,  1  Rawle,  377. 

(5)  But  the  word  do  or  give  is  the  only  word  from  which  a  covenant  can  be  implied  in 
a  deed  of  feoffment.  It  cannot  be  implied^from  the  words  grant,  bargain,  eell,  alien, 
confirm,  or  even  enfeoff.  See  Bender  v.  Fromberger,  4  Dall.  440 ;  Oratz  v.  Ewalt,  2  Binn. 
95 ;  Funk  v.  Voneida,  11  S.  &  R.  109 ;  Christine  v.  WhiiehUl,  16  Id.  98  ;  Seitzinger  v.  Weaver, 
1  Rawle,  377 ;  Frieketts  v.  Dickens,  1  Murph.  343 ;  FoweU  v.  LyUs,  lb.  348.  The  reasons 
of  this  distinction  are  feodal.  Nor  does  a  sale  of  an  estate  in  fee,  by  the  formal  and  apt 
words  of  conveyance,  and  for  a  valuable  consideration,  of  itself  imply  a  warranty  or 
covenant  of  title.  Enfeoff,  in  a  lease  for  years,  implies  a  covenant ;  and  exchange,  when 
appropriately  used.  It  is  also  said,  that  an  express  warranty  can  only  be  created  by  the 
word  warrantizo  or  warrant.  Frost  v.  Raymond,  2  Gaines'  Rep.  188.  Oive  implies  a 
covenant  which  lasts  no  longer  than  the  life  of  covenantor ;  Kent  v.  Welch,  7  Johns.  Rep' 
259 ;  and  the  implied  covenant  is  a  covenant  of  warranty,  and  not  of  seisin,  and  there 
must  therefore  be  an  averment  of  eviction.    Sedgwick  v.  JfoUenback,  7  Johns.  Rep.  376. 
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demise  that  which  he  could  not,  the  word  dimisi  importing  a  power  of 
letting,  as  dedi  does  a  power  of  giving ;  and  thej  added,  that  it  was 
not  reasonable  to  enforce  the  lessee  to  enter  npon  the  land,  and  so  to 
commit  a  trespa8S.(ll  And  where  a  lease  for  years  is  made  by  the 
words  ^'demise, 'Ye)  tne  assignee  of  the  lessee  is  entitled  to  the  same 
advantage  as  the  lessee,  and  may  in  case  of  eviction  maintain  an  action 
on  the  implied  covenant.  Tenant,  for  life,  remainder  over,  by  inden- 
ture demised  for  15  years,  without  any  express  covenant  for  quiet 
enjoyment;  the  lessee  was  ousted  by  the  remainder-man,  after  the  death 
of  the  tenant  for  life,  but  before  the  expiration  of  the  15  years :  it  was 
holden,  that  the  lessee  could  not  maintain  an  action  of  covenant  against 
the  executor  of  the  tenant  for  life ;  for  the  covenant  in  law  ends  and 
determines  with  the  estate  of  the  lessor.(c2) 

The  implied  covenant  follows  the  nature  of  the  interest  granted;  as 
where  A.  and  B.  made  a  lease  by  the  word  ^^dim{serunt;'\e)  it  was 
holden,  that  the  implied  covenant  was  joint,  viz,  that  A.  afid  B.  had  a 
power  to  demise,  and  that  an  action  on  the  ground  of  their  not  being 
seised  at  the  time  of  the  demise  should  be  brought  against  both,  ana 
could  not  be  maintained  against  one  only.  The  generality  of  an 
implied  covenant  may  be  qualified  and  restrained  by  an  express  cove- 
nant. (2)  As  where  the  lessor  demued  and  granted  a  house  for  a  term  of 
years,(/)  and  covenanted,  that  the  lessee  should  enjoy  the  house  during 
the  term,  without  eviction  by  the  lessor j  or  any  claiming  under  him; 
it  was  holden,  that  the  express  covenant  qualified  the  generality  of  the 
covenant  raised  by  implication  of  law  from  the  words  demise  and  grants 
and  restrained  it  by  the  mutual  consent  of  both  parties,  so  that  it  should 
not  extend  further  than  the  express  covenant.(3)  Sir  JS. 
[  *477  ]  Cokcj  from  whose  *reports  this  case  has  been  extracted,  sub- 
joins as  follows :  '^  And  there  is  great  reason,  that  the  parti- 
cular covenant  subsequent  should  Qualify  the  general  force  of  this  word 
*  demise ;'  for  if  the  force  of  this  should  stand,  the  particular  covenant 
would  be  in  vain,  and  these  words  demised  and  granted'  are  frequent 
in  every  common  lease ;  and  the  better  construction  of  deeds  is  to  maie 
one  part  of  a  deed  expound  another,  and  so  make  all  the  parts  agree, 
and,  as  far  as  it  can  be  done,  according  to  the  true  intention  and 


[c)  Spencer^a  case,  5  Co.  lY,  a,  4th  Resolution. 
()  Adams  y.  Oibney^  6  Bingh.  656.     See  Woodho^ite  T.  Jenkint,  9  Bingfa.  431. 

'e)  Coleman  v.  Sherwi/n^  Carth.  97  ;  Salk.  237,  S.  C. 

[/)  Nokes's  case,  4  Co.  80,  b,  recognized  and  adopted  per  totam  curiam,  in  Lme  r. 
Stephenson,  4  Bingh.  N.  C.  678 ;  6  Sc.  447  ;  affirmed  in  Exch.  Chr.,  5  Bingh.  183.  See 
also  Merrill  y.  Frame^  4  Taunt.  329. 


(1)  See  Granis  v.  Clark^  8  Cow.  37  ;  Frost  v.  Raymond j  2  Gaines,  188. 

m  See  Weiser  y.  Webber^  5  Watts,  279. 

(3)  This  case  is  stated  as  it  is  reported  in  Coke ;  in  Croke's  report  of  the  same  case, 
Cro.  Eliz.  674,  it  is  said,  that  Popham^  C.  J.,  inclined  to  this  opinion,  but  that  the  other 
justices  did  not  deliver  anj  opinion  thereon,  and  that  judgment  was  given  on  another 
point;  Coke's  report,  however,  is  adopted  by  J7a/e,  in  Deering  v.  Farrington^  1  Mod.  113, 
and  recognized  bj  Vaughan  in  Hayes  v.  Bickerstaff,  Yaughan,  126;  and  in  Lm4  y. 
Stephenson,  4  Bingh.  N.  C.  683,  Park,  J.,  said,  «  Lord  Coke's  report  mnst  be  taken  to  be 
correct,  as  he  was  then  attorney-general,  and  Croke  was  not  a  judge  till  twenty-fiye 
years  after."     See  Kent  v.  Welch,  7  Johns.  259  j  Vanderkarr  v.  VanderkarTj  11  Id.  122. 
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meaning  of  the  parties."(l)  So  where  a  covenant  on  an  indenture,r^) 
whereby  the  defendant  granted  a  fee  farm  rent  to  the  plaintiff,  which 
he  had  purchased  of  the  late  trustees  for  sale  of  the  king's  tenements, 
and  covenanted  that  he  was  seised  in  fee,  and  had  good  right  to  sell; 
the  breach  assigned  was,  that  he  had  not  good  right ;  the  defendant 
pleaded,  that  it  was  further  agreed,  in  the  same  indenture,  that  all  the 
covenants  in  the  indenture  should  not  extend  further  than  to  acts  done 
bv  the  vendor  and  his  heirs,  whereon  the  plaintiff  demurred;  and 
although  this  was  a  remote  agreement  at  the  end  of  the  deed,  at  a  great 
distance  from  the  other  covenant,  it  was  adjudged,  that  it  had  qualified 
the  first  covenant,  and  restrained  it  to  acts  done  by  the  covenantor 
only :  as  in  Noke%'s  case.  Judgment  for  defendant.  See  also  Brownr 
iny  V.  Wriffhty  2  Bos.  &  Pul.  lo,  and  post^  p.  486. 

By  Stat.  7  &  8  Vict.  c.  76,  s.  6,  neither  the  word  "  grant,"  nor  the 
word  "  exchange,"  in  any  deed  shall  have  the  effect  of  creating  any 
warranty  or  right  of  re-entry,  nor  shall  either  of  such  words  have  the 
effect  of  creating  any  covenant  by  implication,  except  in  cases  where 
by  any  act  of  parliament  it  is  or  shall  be  declared  that  the  word 
"  grant"  shall  have  such  effect.  This  act  took  effect  from  the  81st  of 
December,  1844,  and  does  not  extend  to  any  deed,  act,  or  thing  ex- 
ecuted or  done  before  the  1st  of  January,  1845.(A) 

Where  a  lessee  covenanted  that  he  would  at  all  times  and  seasons  of 
burning  lime,  supply  the  lessor  and  his  tenants  'with  lime,  at  a  stipu- 
lated price,  for  the  improvement  of  their  lands  and  repair  of  their 
houses ;  it  was  holden,(^)  that  this  was  an  implied  covenant  also  that  he 
would  burn  lime  at  all  such  seasons,  and  that  it  was  not  a  good  defence 
to  plead  that  there  was  no  lime  burned  on  the  premises  out  of  which 
the  lessor  could  be  supplied.  (2) 

*8.  Of  joint  and  several  Covenants.  [  *478  ] 

Where  the  interest(3)  of  the  covenantees  is  joint,  the  action  of  cove- 
nant follows  the  nature  of  the  interest,  and  must  be  brought  in  the 
names  of  all  the  covenantees  ;(4)  and  this  rule  holds,  even  where  the 

{g)  Brown  v.  Browtij  1  Lev.  57.  (A)  Sect.  13. 

(t)  JEarl  of  Shrewsbury  t.  Gould^  2  B.  &  A.  487. 


(1)  The  doctrine  of  implied  covenantB  is  confined  to  real  property.  Hence  H  goods  be 
demised  for  years,  and  the  lessee  b?  eylcted,  covenant  does  not  lie  ]  for  the  law  does  not 
create  a  covenant  for  a  personal  thing.    Com.  Dig.  Gov.  (A.  4). 

(2)  A  lease  of  a  stone  quarry,  in  consideration  that  lessee  shall  pay  a  certain  price 
per  perch  for  the  stone,  is  a  covenant  to  work  it.    And  one  verdict  and  judgment  on 
Buch  contract  pending  the  lease,  is  no  bar  to  another  during  the  term.  Watson  v.  CHem,   . 
6  Watts,  362. 

But  it  must  not  be  inferred  that  there  cannot  be  implied  covenants  in  a  deed  in  which 
there  are  express  covenants ;  there  can  be  none  contradictory  to  express  covenants,  but 
there  may  be  implied  covenants  which  are  consistent  with  those  expressed.  Oates  t. 
Caldwell^  7  Mass.  Rep.  68,  ante,  475,  note  (3). 

(3)  Where  the  legal  and  beneficial  interests  are  not  united  In  the  same  person,  this 
term  is  to  be  understood  of  the  legal  interest.    See  Anderson  v.  Martindale,  post,  p.  480. 

(4)  Tenants  in  common,  holding  under  one  and  the  same  deed,  need  not  join  in  an 
action  on  the  covenant  of  warranty  against  grantor.    Swett  v.  Patrick j  2  Fairf.  177. 
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eovenatU  is  joint  and  seyeral  :(2)  as  where  B.(ik)  by  indenture  covenanted 
with  G.  and  D.  and  to  and  widi  E.  and  F.  his  wife,  (who  afterwards 
became  the  wife  of  D.)  and  their  assigns,  and  to  and  with  each  of 
thenij  that  he  (B.)  at  the  time  of  sealing  and  delivering  the  indenture 
was  lawfully  and  solely  seised  of  a  certain  rectory ;  an  action  was 
brought  by  D.  and  F.  his  wife,  for  a  breach  of  the  covenant ;  after 
verdict  and  judgment  for  the  plaintiflEs  in  B.  B.,  the  judgment  was  re- 
versed on  error  in  the  Exchequer  Chamber,  upon  the  ground  that  not- 
withstanding the  words,  ^^  and  to  and  with  each  of  them^*'  the  other 
covenantee  should  have  joined  in  the  action.  When  it  appears  on  the 
face  of  the  declaration,  that  each  of  the  covenantees  is  to  have  a  several 
interest  or  estate,  then  the  addition  of  the  words  ^^  with  each  of  theniy" 
will  make  the  covenant  several  in  respect  of  their  several  interests ;  as 
if  one  by  indenture  demise  Blackacre  to  A.  and  Whiteacre  to  B.,  and 
covenant  with  each  of  them,  that  he  is  lawful  owner  of  both  the  said 
acres ;  then,  in  respect  of  the  several  interests,  the  covenant  by  those 
words  is  made  severaL(Z) 

If  the  interest  of  covenantees  be  several,  they  may  maintain  separate 
actions,  although  the  language  of  the  covenant(m)  be  that  of  a  joint 

covenant.(2)  Tne  result  of  the  cases  appears  to  be  this, 
[  *479  ]  *that,   where  the  legal  interest  and  caiise  of  action  of  the 

covenantees  are  several^  they  shall  sue  separately,  though  the 
covenant  be  joint  in  terms ;  but  the  several  interest  and  the  several 
ground  of  action  must  distinctly  appear :  on  the  other  hand,  if  the  eaua 
of  action  be  joints  the  action  should  be  joint,  though  the  interest  be 
several  ;(n)  therefore  in  a  case,  where  the  covenants  for  which  the 
action  is  brought  are  such  as  to  give  the  covenantees  a  joint  interest  in 

(k)  Slmff9by'9  case,  on  error,  Ezch.  Chr.  6  Rep.  18,  b ;  3  Leon.  160, 161,  S.  C  ,*  Loner, 
Drinkxcater,  1  C.  M.  k,  R.  699.  (/)  5  Rep.  19,  a. 

(m)  Jamet  t.  Emery  and  Cludde^  8  Taunt.  245 ;  6  Price,  529 ;  Paimer  t.  Sjpartkotty  4  M. 
k  Or.  137  ;  4  Scott's  K.  R.  743. 

(n)  Per  Lord  Denman^  0.  J.,  delirering  judgment  of  court  in  FoUy  r.  Addenbro^ 
4  Q.  B.  197. 

(1)  For  the  wording  of  the  coTenant  cannot  make  that  which  was  before  joints  several. 
A  covenant  to  pay  ground  rent  by  two  persons  to  whom  land  is  conyeyed,  ''as  tenants  in 
common,  and  not  as  joint  tenants,"  is  a  joint  covenant  notwithstanding  their  several 
interests.  Phillipt  v.  Boruall,  2  Binn.  138.  So,  on  the  other  hand,  where  the  interest 
is  several,  although  the  covenant  be  joint,  yet  it  shall  be  taken  to  be  several.  Ball.  X.P. 
157.  Trtutees  v.  Letcher^  1  Monr.  13.  "Where  the  covenant  is  to  several,  for  the  per- 
formance  of  several  duties  to  each,  the  covenant  should  be  moulded  according  to  the 
several  interests  of  the  parties,  and  each  shall  only  recover  for  a  breach  so  far  as  his 
own  interest  extends."  Per  Kenyon^  G.  J.,  in  Andenon  y.  MartrndaU,  1  East's  R.  501. 
See  also  Servante  v.  Jamet^  IQ  B.  k  G.  410 ;  in  which  it  was  holden,  that  several  cove- 
nantees must  sue  severally  in  respect  of  their  several  interests,  and  that  they  could  sot 
maintain  a  joint  action.     Ernst  t.  BartU,  1  Johns.  Gas.  319.    As  to  the  cases  where  the 

,  parties  covenant  generally  against  incumbrances  made  by  them,  and  the  covenant  is  con- 
strued to  extend  to  teveral  as  well  m  joint  incumbrances.  Vide  Cratg  v.  Duvail^  2  Wheat. 
Rep.  45,  and  note  to  S,  C.    lb.  60,  note  b, 

(2)  In  Sortbie  v.  Park,  12  M.  k  W.  158,  Parke,  B.,  said,  I  think  the  correct  rule  is  laid 
down  by  GUhbt,  0.  J.,  in  the  case  of  Jamee  y.  Emery,  with  the  qualification  stated  by  Mr. 
Preston  in  the  note  to  Sheppard's  Touchstone,  p.  166.  That  rule  is,  that  a  covenant  will 
be  construed  to  be  joint  or  several  according  to  the  interest  of  the  parties  appearing  upon 
the  face  of  the  deed,  if  the  words  are  capable  of  that  construction ;  not  that  it  will  be 
construed  to  be  several  by  reason  of  several  interests,  if  it  be  expressly  joint.  SteLmdl^K 
Y.  M'Creaj  I  Wend.  228. 
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• 

the  performance  of  them,  and  the  terms  of  the  indenture  are  such  that 
the  covenantees  might  have  maintained  a  joint  action  for  any  of  them, 
as  the  covenantees  could  sue  jointly,  they  are  bound  to  do  8o.(0)(l) 

The  defendant  and  one  G'ip)  covenanted  for  themselves,  and  for 
each  of  them,  with  the  plaintiff  and  one  C,  to  receive  rents  due  to  the 
plaintiff  and  C.  in  Ireland ;  and  also  that  they  and  each  of  them  would 
pay  a  moiety  thereof  to  each  of  tJiem,  the  plaintiff  and  G. ;  in  covenant 
by  plaintiff  against  defendant  alone  for  the  recovery  of  plaintiff's  moiety, 
the  breach  assigned  was,  that  although  defendant  and  G.  had  received 
7000Z.,  neither  the  defendant  nor  G.  had  paid  a  moiety  to  the  plaintiff: 
on  motion,  in  arrest  of  judgment,  it  was  holden,  1st,  that  the  covenant 
being  to  pay  a  moiety  to  each,  the  interest  was  several,  and  consequently 
the  action  was  well  brought  by  the  plaintiff  alone  ;  2ndly,  that  the  de- 
fendant had  covenanted  for  the  acts  of  his  companion,  as  well  as  for  his 
own  acts,  and  consequently,  that  the  action  was  well  brought  against 
the  defendant,  and  the  breach  well  assigned.  So  where  by  deed  re- 
citing the  grant  of  two  distinct  annuities,  to  A.  and  B.,  during  the 
life  of  the  grantors,  and  the  survivor,  it  was  witnessed  that  C.  cove- 
nanted with  A.  and  B.  to  pay  the  annuities  of  either  of  them,  when 
the  grantors  should  make  default  in  payment.  A.  died;  it  was 
holden,(^)  that  although  regarding  only  the  language  of  the  cove- 
nant, it  would  appear  to  be  a  jomt  covenant;  yet  the  interest  of 
the  covenantees  was  several,  each  having  a  distinct  interest  in  the 
annuity  payable  to  him ;  and  consequently  that  an  action  was  well 
brought  by  the  executor  of  the  covenantee  whose  annuity  was  in  arrear. 
If  a  lease  be  granted  to  A.  and  B.(r)  to  commence  at  a  future  day,  and 
A.  and  B.  jointly  and  severally  covenant  for  the  performance 
of  certain  acts,  and  A.  *dies  before  the  day,  the  covenant  [  '*'480  ] 
being  joint  and  several,  will  be  binding  on  the  executors  of 
A.,  although  the  interesse  termini  survive  to  B.  Where  the  interest  of 
the  covenantees  is  joint,(8)  if  any  of  them  die,  the  action  must  be 
brought  by  the  survivors  averring  the  deaths  of  their  companions.(2) 

(o)  Fol.ey  v.  Addenbrookej  ttb.  tup,         (p)  LUly  y.  Hodgety  8  Mod.  166;  Str.  553,  S,  C, 

(q)  Witheri  y.  Bireham,  3  B.  ft  G.  254 ;  5  D.  ft  Ry.  106. 

(r)  Eny$  y.  Donniihome,  2  Burr.  1190. 

(<)  RoUt  y.  YaUj  Yely.  177  ;  1  Bulstr.  25,  6.  S.  C.    Judgment  affirmed  on  error. 

<l)  See  Tnuteet  y.  Letcher j  1  Monr.  13. 

(2)  If  one  named  as  covenantee  in  the  deed  did  not  execute,  in  an  action  brought  by 
his  companions,  it  ought  to  be  so  ayerred.  Vernon  y.  Jtfferye^  Str.  1 146 ;  7  Mod.  358,  Byo. 
ed.  S.  C,y  more  fully  reported.  All  joint  coyenantees,  who  may  sue,  must  sue;  and  joint 
coyenantees  may  sue,  although  they  have  not  sealed  ;  in  such  case,  therefore,  the  mere 
ayerment  of  non-execution  is  not  sufficient.  Ptirie  y.  Bwy^  3  B.  ft  G.  353;  recog- 
nized in  FoUy  r.  Addenbrooke,  4  Q.  B.  197.  Goyenant  lies  on  a  deed  of  composi- 
tion with  creditors,  by  one  of  two  partners,  who  signs  the  deed  in  the  name  of  the  firm, 
and  sets  his  seal  thereto  for  the  payment  of  an  instalment  due  on  a  partnership  debt ;  for 
the  other  partner,  not  being  a  partner  to  the  deed,  cannot  join  in  covenant.  Metcalf  v. 
Ryeroft^  6  M.  ft  S.  75.  If  an  indenture  is  made  between  A.  and  B.  on  the  one  part, 
and  G.  and  D.  on  the  other,  and  there  are  covenants  on  each  side,  and  A.  alone  seals  on 
the  one  part,  and  G.  and  D.  on  the  other;  but  it  Is  expressed  throughout  the  indenture, 
that  A.  and  B.  covenant  and  are  covenanted  with  ;  in  such  a  case  A.  and  B.  may  join  in 
an  action  against  G.  and  D.  for  a  breach  of  one  of  the  covenants.  Clement  v.  Henley  y  2  Roll. 
Abr.  Faits,  (F.)  2,  cited  by  Parke,  J.,  in  Rose  y.  Poulton,  2  B.  ft  Ad.  830,  in  which  case 
it  was  decided,  that  when  there  had  not  been  a  total  failure  of  consideration)  a  cove- 
nantee, who  had  not  executed  the  deed,  might  sue. 
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As  where  A.,  by  indenture,  covenanted  with  B.  and  C,  that  he  (A.) 
would  enter  into  a  bond  to  pay  B.  a  sum  of  money  on  a  certain  day: 
B.  died ;  B.'s  administrator  brought  covenant ;  it  was  adjudged,  that  it 
did  not  lie  ;  for,  although  the  money  was  to  be  paid  to  B.,  who  was 
dead,  yet  he  who  survived  and  was  party  to  the  indenture  ought  to  sue ; 
for  B.  and  the  survivor  make,  as  to  this  purpose,  but  one  person  :  as  if 
a  bond  is  made  to  three  to  pay  money  to  one  of  them,  all  ou^ht  to  join 
in  the  suit,  for  they  are  all  as  one  obligee :  and  if  he  who  ought  to  have 
the  money  dies,  the  survivors  must  sue ;  although  they  have  not  any 
interest  in  the  sum  contained  in  the  condition :  so  in  this  case,  the 
money  payable  to  B.,  in  his  lifetime,  being  to  be  obtained  by  suit  on 
this  indenture,  an  action  cannot  be  brought  thereon,  except  by  those 
who  are  parties  during  their  lives,  and  after  their  death  by  the  executor 
or  administrator  of  the  survivor.  So  where  Bt.  Mackreth  for  himself, 
and  the  defendant  as  his  surety,(f)  jointly  and  severally  covenanted 
with  J.  Anderson,  his  executors,  administrators  and  assigns,  and  also 
with  E.  Wyatt  and  her  assigns,  that  he  (Mackreth)  would  pay  to 

Anderson,  his  executors  and  administrators,  an  annuity  during 
[  *481  ]   the  life  of  E.  Wyatt;  Anderson *died intestate,  and  an  action 

was  brought  by  his  administrator  against  the  defendant  on 
the  covenant,  assigning  as  a  breach  the  non-payment  of  the  annuity. 
On  demurrer y  it  was  holden,  that  the  covenant  being  both  to  Anderson 
and  Wyatt  for  the  same  thing,  although  the  benefit  were  only  to  Wyatt, 
yet  both  had  a  legal  interest  in  the  performance  of  it ;  and  therefore, 
such  interest  being  joint  during  the  lives  of  both,  on  the  death  of  one, 
it  survived  to  the  other. 

The  reversion  of  lands  demised  by  indenture  to  the  defendant  for 
years,(wj  was  conveyed  to  A  and  B.  and  the  heirs  of  B.,  in  trust  for  A. 
and  his  heirs :  A.  brought  an  action  against  defendant,  on  a  covenant  to 
repair  contained  in  the  lease,  stating  his  title  as  before  mentioned :  on  de- 
murrer, it  was  holden,  1st,  that  A.  and  B.  were  joint  assignees  of  the  rever- 
sion, the  effect  of  which  was,  that  the  defendant's  covenants  became,  by 
operation  of  law,  contracts  with  A.  and  B.  jointly,  and  that  all  causes  of 
action  to  them  arising  out  of  those  contracts  must  follow  the  nature  of 
the  contracts,  and  must  accrue  to  A.  and  B.  jointly ;  2ndly,  that  on 
general  demurrer,  it  could  not  be  intended  that  B.,  the  joint  covenantee, 
was  dead,  in  order  to  sustain  the  declaration ;  that  plaintiff  ought  to 
have  shown  what  was  necessary  to  make  out  his  title,  and  having,  by 
his  own  statement,  given  the  legal  estate  to  him9e\f  and  another^  he 
ought  to  have  taken  upon  himself  the  burthen  of  divesting  that  legal 
estate  in  the  other,  and  vesting  it  in  himself;  he  should  therefore  have 
averred  that  B.  was  dead.  From  the  preceding  cases  of  Ander9on  v. 
MartindaUy  and  Scott  v.  Godwin^  it  appears,  that  if  the  objection  on 
the  ground  of  other  covenantees  not  being  joined  as  plaintiffs,  arises  on 
the  face  of  the  declaration,  the  defendant  may  take  advantage  of  it  by 
demurrer,  and  according  to  Slingsby^s  case,  by  writ  of  error,  ^a:)  The 
defendant  covenanted,^)  that  he  would  not  agree  for  the  takmg  the 

(t)  Anderson,  Administrator^  ^c,  r.  MartindaU^  1  East's  R.  49t. 

(w)  Scott  T.  Godwin,  1  Bos.  k  Pul.  67. 

{z)  See  Vemon  v.  Jeff eries,  post,  p.  482.  (y)  Wilkinson  v.  Lloyd,  2  Mod.  82. 
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farm  of  the  excise  of  beer  and  ale  for  the  county  of  York,  without  the 
consent  of  the  plaintiff  and  another ;  and  the  plaintiff  alone  brought 
this  action  of  covenant,  and  assigned  for  breach,  the  defendant's  agree- 
ing for  the  said  excise,  without  his  consent ;  upon  which  the  plaintiff 
had  a  verdict,  and  one  thousand  pounds  damages  given.  The  court 
were  of  opinion,  that  here  was  no  joint  interest,  but  that  each  of  the 
covenantees  might  maintain  an  action  for  his  particular  damages,  or 
otherwise  one  of  them  might  be  remediless :  for,  suppose  one  of  them 
had  given  his  consent  that  the  defendant  should  farm  this  excise,  and 
had  secretly  received  some  satisfaction  or  recompense  for  so  doing,  is  it 
reasonable  that  the  other  should  lose  his  remedy,  who  never  did  con* 
sent  ?  A.  and  B.,(2;)  and  each  of  them  by  indenture,  granted  an  annuity, 
and  B.  covenanted  that  A.  and  B.  woidd  duly  pay  the  same ;  to  an 
action  for  non-payment  against  B.,  he  pleaded  that  A.  at  the 
time  of  the  making  of  the  indenture  was  an  infant,  *whereby,  [  *482  ] 
and  according  to  the  statute,  the  indenture  was  void ;  on  de- 
murrer, it  was  holden  that  B.  was  liable. 

Where  there  are  several  covenantees,  and  one  of  them  only  brings 
an  action,  without  averring  in  the  declaration  that  the  others  are  dead ; 
the  defendant  may  either  take  advantage  of  it  at  the  trial,  as  a  variance 
on  the  plea  of  non  est  factum^  Serjeant  Williams,  1  Saunders,  154, 
n.  (1) ;  or  he  may  crave  oyer,  and  demur  generally.  Bull.  N.  P.  158, 
and  per  Lee^  C.  J.,  in  Vernon  v.  J^erieSy  7  Mod.  360,  Svo.  ed.  In 
Hccleston  v.  Clipsham^  1  Saund.  15^  the  objection  having  been  taken 
in  arrest  of  judgment,  the  plaintiff  discontinued.  Where  there  are  two 
covenantors,  and  only  one  is  sued,  the  defendant  must  take  advantage 
of  the  omission  by  plea  in  abatement.  Per  Lee^  C.  J.,  in  Vernon  v. 
JefferieSy  7  Mod.  360,  Svo.  edit.  See  ante^  n.  18,  p.  480.  But  by 
Stat.  3  &  4  Will.  lY.  c.  42,  sect.  8,  no  plea  in  abatement  for  the  non- 
joinder of  any  person  as  a  codefendant  shall  be  allowed  in  any  court 
of  common  law,  unless  it  shall  be  stated  in  such  plea,  that  such  person 
is  resident  within  the  jurisdiction  of  the  court,  and  unless  the  place  of 
residence  of  such  person  shall  be  stated  with  convenient  certainty  in 
affidavit  verifying  such  plea.  Plaintiff  may  reply,  the  discharge  of 
such  person  by  bankruptcy  and  certificate,  or  under  Insolvent  Act.  lb, 
sect.  9.  To  a  declaration  in  covenant  by  the  executors  of  a  lessor 
against  the  assiraee  of  a  lessee,  the  defendant  pleaded  in  abatement 
that  the  estate,  ac,  of  the  lessee  vested  by  assignment  in  the  defend- 
ants, jointly  with  B.,  who  became,  and  from  thence  until,  &c.,  continued 
to  be  such  assignee,  jointly  liable  with  the  defendants  to  perform  the 
covenants,  and  that  the  breaches  were  committed  by  the  defendant 
jointly  with  the  said  B.  It  was  holden,  that  this  plea  was  bad  on  de- 
murrer for  not  stating  the  mode  in  which  B.  became  assignee  jointly 
with  the  defendant.(a) 

[z)  Gillow  V.  Lillie,  1  Bingh.  N.  0.  695. 
(a)  Heap  y.  Livingston^  11  M.  &  W.  896. 
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4.  Of  Void  and  Illegal  OovenanU.{b) 

Although  the  law,(cj  from  the  deliberation  and  Bolemnity  which 
accompanies  the  execution  of  a  deed,  presumes  a  consideration,  and  de- 
liyers  the  covenantee  from  the  necessity  of  proving  it,  yet  that  doctrine 
applies  only  where  the  deed  is  good  on  the  face  of  it ;  for  a  considera- 
tion cannot  be  presumed  to  support  a  deed  which  is  void  on  the  face  of 
it.  Hence,  where  in  covenant  the  plaintiiT  declared,  that  defendant, 
being  sinsle  and  unmarried,(c2)  by  deed  promised  the  plaintiff,  (she 
being  sole  and  unmarried,)  that  he  would  not  marry  with  any 
[  *483  ]  other  person  except  herself,  and  if  he  should  marry  *with 
any  other,  then  he  agreed  to  pay  plaintiff  a  certain  sum 
of  money  within  a  fixed  time  after  such  marriage;  the  declaration, 
after  averring  that  defendant  had  married  another  person,  assigned 
for  breach  the  non-payment  of  the  money:  it  was  adjudged,  after 
motion  in  arrest  of  judgment,  in  B.  B.  4  Burr.  2225,  and  afterwards 
in  the  Exchequer  Chamber,  on  writ  of  error,  14th  November,  1769, 
(see  notes  of  opinions  and  judgments,  by  WUmotj  C.  J.,  p.  364,)  that 
this  covenant  not  to  marry  any  body,  except  a  person  who  was  not 
obliged  to  marry,  being  to  every  purpose  the  same  as  a  general  restraint, 
and  being  unsupported  by  any  consideration,  the  principle  of  public 
utility  interposed,  and  forbad  the  sustaining  an  action  for  the  breach  of 
it.  A  covenant  by  a  husband  to  pay  to  trustees  a  certain  annual  sum,(f) 
by  way  of  separate  maintenance  for  his  wife,  in  case  of  their  future 
separation,  with  the  consent  of  such  trustees  or  their  executors,  is  valid 
in  law.  But  where,  on  the  face  of  the  deed,  it  appeared  that  the  parties 
contemplated  present  cohabitation  and  future  separation,  the  deed  was 
holden(/)  to  be  void.  So  where  a  deed  was  made  between  husband, 
wife,  and  a  trustee,  providing  a  separate  maintenance  for  the  wife,  and 
urporting  to  be  made  in  contemplation  of  an  immediate  separation, 
ut  in  fact  no  separation  then  took  place,  nor  was  intended  to  take 
place  at  that  time,  it  was  holden(^)  that  the  deed  was  void.  See  further 
as  to  the  legality  of  deeds  of  separation,  ante^  p.  296. 

A  covenant  made  in  general(A)  restraint  of  trade(t)  is  void  ;(1)  such 

(h)  See  farther  on  this  subject,  poat^  VIII.  3,  f'  PleadingSi  Dlegal  Parpose." 

(c)  Lowe  T.  Peert,  4  Burr.  2226 ;  Wilmot,  364,  S,  C. 

\d)  Lowe  y.  Peert^  4  Burr.  2225;  Wilmot,  364,  8,  (7.,  cited  in  Gih%on  t.  Dickie^  3  M. 
k  S.  463. 

U)  Rodney  v.  Chamhere^  2  East's  R.  283.  (/)  Duranl  v.  7lr2ey,  7  Price,  5TT. 

Iff)  HindUy  y.  Marquis  of  Wettmeath^  6  B.  &  R.  200. 

(A)  Ilinde  v.  Gray^  1  M.  &  Gr.  196 ;  1  Sc.  N.  G.  123,  recognising  TToni  v.  Byme,  5  H. 
k  W.  648. 

(t)  See  further  on  this  subject,  poti^  tit.  "  Debt,  III.  Debt  on  Bond,  Pleadings,  4.'' 

(1)  A  covenant  in  restraint  of  trade  generally,  throughout  the  state,  is  void.  Noblet  t. 
Batea^  7  Cow.  307.  But  it  is  otherwise  in  respect  to  a  covenant  not  to  trade  in  a  parti- 
cular place,  and  for  a  particular  time.  lb.  See  Pierce  v.  Fttllerj  8  Mass.  223  ;  PerUnt 
v.  Lymariy  9  Id.  622;  Steams  v.  Barrett^  1  Pick.  443;  Pierce  Y,  Woodward^  6  Id.  206; 
Pyke  V.  Thomas^  4  Bibb,  486  ;  Palmer  v.  Stehbins^  3  Pick.  188. 

A  person  may  restrain  himself  by  his  agreement,  for  a  good  consideration,  not  to  ran 
a  stage  on  a  particular  road.  Pierce  v.  Fuller^  8  Mass.  223.  Gr  from  engaging  in  a 
newly  discovered  trade  on  a  particular  coast.    iVittru  v.  i/yman,  9  Id.  522.    &  there  be 


I 


COVENANT.  438 

as,  by  the  lessor  of  a  brewery,  tbat  he  will  not  dnring  the  demise  carry 
on  the  business  of  a  brewer  for  the  sale  of  ale  in  S.  or  elsewhere,  or  in 
any  other  manner  be  concerned  in  the  business. 

A  covenant  by  a  friend  of  a  bankrupt  to  pay  all  his  creditors  their 
full  debts,(£)  in  consideration  that  they  will  not  proceed  any  further 
under  the  commission,  is  good  in  law.  A  covenant  with  a  lessor  of 
premises  in  a  parish  to  indemnify  the  parish  against  any  paupers,  which 
the  covenantor  may  cause  to  be  settled  in  it,  is  valid.(Q 

Where  the  principal  act  to  be  performed,  as  conveying  an  estate 
granting  a  lease,  &c.,  is  void,  relative  and  dependent  covenants  are  void 
also ;  as  where  A.,  being  possessed  of  a  term;{m)  granted  to  B.  so  much 
of  the  term  as  should  be  unexpired  at  the  time  of  his  death,  and  cove- 
nanted for  B.'s  quiet  enjoyment :  the  lease  being  void  for  uncertainty, 
the  covenant  was  holden  void  also.  But  where  a  covenant  is  a  distinct, 
separate,  and  independent  covenant,  not  referring  to  the  estate  intended 
to  be  granted,  nor  waiting  upon  it;  in  that  case,  although  no 
estate  is  granted  yet  the  covenant  will  be  *valid.ri)  As  where  [  *484  ] 
in  covenant,(n)  the  plaintiff  declared,  that  defenaant,  by  deed, 
granted  to  plaintiff  in  fee,  provided  that  if  the  ^antor  paid  so  much 
money,  it  should  be  lawful  for  him  to  re-enter,  and  that  defendant  cove- 
nanted to  pay  the  money  to  plaintiff,  and  assigned  for  breach  the  non- 
payment of  the  money.  After  judgment  by  default  and  writ  of  inquiry 
executed,  it  was  objected,  that  nothing  passed  by  the  deed  for  want  of 
inrolment,  which  was  admitted :  and  hence  it  was  inferred,  that  the 
covenant  was  void.  But  HoU,  C.  J.,  said,  that  it  was  not  material 
whether  any  estate  passed:  for  the  covenant  to  pay  the  money  was  a 
distinct,  separate,  and  independent  covenant.  So  where  a  rector 
granted  an  annui1r)r  out  of  his  benefice,(o)  which  is  void  by  stat.  13  Eliz. 
c.  20,  and  in  the  same  deed  covenanted  personally  to  pay  the  rent- 
charge,  it  was  holden,  that  although  the  statute  avoided  the  security  of 
the  rent-charge  upon  the  living,  yet  it  did  not  affect  the  personal  cove- 
nant. So  though  a  bill  of  sale  for  transferring  the  property  in  a  ship, 
by  way  of  mortgage,  may  be  void,(pJ  as  such,  for  not  reciting  the  certi- 
ficate of  registry,  as  was  required  oy  stat.  26  Geo.  III.  c.  60,  s.  17 : 
yet  the  mortgagor  may  be  sued  on  a  collateral  covenant,  for  the  pay- 
ment of  the  money  contained  in  the  same  deed. 

In  like  manner,  although  a  covenant  by  the  lessee  for  payment  of 

(k)  Kay$  T.  BolUm,  6  T.  R.  134.  (Q  Wdlth  t.  FiustU,  6  Bingh.  163. 

[m)  Capmhurst  v.  Capenhurstj  T.  Raym.  27 ;  1  Lev.  45,  8.  C, 
n)  NoriheoU  y.  Underhill^  Salk.  199. 

[o)  Mouyt  T.  Leakej  8  T.  R.  411 ;  recognized  in  Sloane  Y.  Packman^  11  M.  &  W.  770 ; 
and  see  8hav>e  y.  JPritehardj  10  B.  i  G.  241. 
(p)  Kerrison  Y.  CoUy  8  East,  231. 


mntaal  covenants  that  each  party  shall  refrain  from  pursuing  the  business  in  parti- 
cular places,  one  covenant  is  a  good  consideration  for  tiie  other.  Stearru  y.  Barrett,  I 
Pick.  443. 

(1)  When  that  which  is  good  and  that  which  is  Yoid  are  put  together  in  the  same 
grant,  the  common  law  makes  such  a  construction,  that  the  grant  shall  be  good,  for  that 
which  is  good ;  and  Yoid,  for  that  which  is  Yoid.  Per  Hutton,  J.,  Ley's  Rep.  79,  cited 
by  Lawrence,  J.,  8  East,  236. 
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the  property  tax,  and  for  indemnifying  the  landlord  from  it,  was  Toid 
by  Stat.  46  Geo.  III.  c.  65,  s.  115, 195 ;  yet  that  would  not  avoid  other 
independent  covenants  in  the  lease,  such  as  the  covenant  for  the  pay- 
ment of  the  rent,{q) 

Where  A.  covenants  not  to  do  an  act,(r)  which  it  was  then  lawful  to 
do,  and  a  subsequent  statute  compels  him  to  do  such  act,  this  statute 
extinguishes  the  covenant ;  but  if  A.  covenants  not  to  do  an  act  then 
unlawful,  and  a  subsequent  statute  makes  it  lawful  to  do  the  act,  the 
covenant  is  not  extinguished. 

The  assignee  of  a  void  lease  cannot  maintain  an  action  for  a  breach 
of  any  of  the  covenants  contained  in  the  lease.  Tenant  in  tail  demised 
land  for  ninety-nine  years,(8)  and  covenanted  for  himself  and  his  exe- 
cutors for  the  quiet  enjoyment  of  the  lessee.  The  tenant  in  tail  died 
without  issue.  Soon  after  his  death,  the  lessee  assigned  to  the 
[  *485  ]  plaintiff,  who  entered,  but  shortly  after  was  ejected  *by  the 
remainder-man,  whereupon  the  plaintiff  brought  an  action 
against  the  executors  of  the  tenant  in  tail  for  a  breach  of  the  covenant ; 
but  it  was  holden,  that  it  would  not  lie :  for  the  lease  being  void  at  the 
time  of  assignment,  no  interest  passed  under  it. 

In  covenant,(t)  the  plaintiff  declared,  that  by  deed  made  between  her, 
as  attorney  for  I.  S.  on  the  one  part,  and  tne  defendant  on  the  other 
art,  she  demised  a  house  to  the  defendant,  and  that  he  covenanted 
not  saying  with  the  plaintiff,)  to  pay  the  rent  to  I.  S.,  and  then  as- 
signed a  breach  in  non-payment  of  rent,  to  the  damage  of  the  plaintiff 
(the  attorney.)  On  demurrer,  it  was  objected  that  the  lease  was  void, 
and  that  an  action  could  not  be  maintained  upon  it,  especially  by  the 
plaintiff,  who  was  the  attorney  only,  and  to  whom  the  rent  was  not  re- 
served ;  neither  was  there  any  covenant  with  the  plaintiffs  the  words 
being  general,  that  he  covenanted  to  pay  the  rent  to  I.  S. ;  that  the 
power  was  not  pursued  by  a  lease  in  the  name  of  the  attorney,  for  it 
ought  to  have  been  in  the  name  of  the  principal,  (u)  The  court  gave 
judgment  for  the  defendant,  observing  that  in  a  good  lease  the  rent 
might  be  reserved  to  a  stranger  who  was  not  a  party  to  the  deed,  bat 
not  in  the  present  case  where  the  deed  was  void  ;  that  the  deed  being 
void,  so  as  not  to  pass  any  interest  in  the  land,  it  was  but  just  that  it 
should  be  void  as  to  the  reservation  of  rent,  especially  where  the  cov- 
enant was  not  with  the  plaintiffs  and  where  the  rent  was  not  reserved 
to  her. 
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rV.  Of  particular  JExprees  Covenants.{l) 

1.  CovenanU  for  Title,  p.  485.  3.  To  R^air.  p,  497. 

2.  Hot  to  AMign  icithout  Lieetue,  p.  493.  4.  To  Insure,  p.  499. 

!•  Covenants  for  title  are  frequently  termed  real  covenants,  and  run 


(g)  Oaskell  y.  Kinff^  11  East,  165,  recognized  in  Wtffff  y.  ShuUlewortJ^  13  East,  87.    See 
also  Fuller  v.  Abbotty  4  Taunt.  105.  (r)  Dyer,  27,  pi.  278;  Salk.  198. 

(s)  Andrew  v.  Pearce,  1  Boa.  &  Pul.  N.  R.  168. 
\t)  Fronlin  v.  Small,  Sir.  705.  (u)  9  Rep.  76,  b. 


(1)  See  Rawle  on  Coy.  127,  131,  162,  203,  2d  ed. 
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with  the  land :  see  antej  p.  472.  The  covenants  for  title  usually  en- 
tered into  by  the  vendor,  on  a  conveyance  in  fee,  are  five  in  number, 
viz,  1st.  That' he  is  seised  in  fee ;  2nd.  That  he  has  good  right  to  con- 
vey; 8rd.  For  quiet  enjoyment ;  4th.  For  freedom  from  incumbrances; 
5th.  For  further  assurance. 

Where  in  covenant  against  the  executors  of  J.  W.,(a;)  the  declara- 
tion stated  that  J.  W.  by  indenture  granted  land,  &c.,  to  the  plaintiff 
in  fee,  and  warranted  the  land,  &c.,  against  himself  and  his  heirSy  and 
covenanted  that  he  was,  notwithstanding  any  act  hy  him  done  to  the 
contrary y  lawfully  and  absolutely  seised  in  fee  simple,  and 
that  he  *had  a  good  right,  full  power,  and  lawful  and  abso-  [  *486  ] 
lute  authority  to  convey ;  and  assigned  a  breach,  that  J.  W. 
had  not  at  the  time  of  making  the  said  indenture,  nor  at  any  time  be- 
fore or  since,  good  right,  full  power,  and  lawful  and  absolute  authority 
to  convey  or  assure  the  premises  to  the  plaintiff  in  manner  aforesaid. 
The  defendants  prayed  oyer  of  the  indenture,  (by  which  it  appeared 
that  J.  W.  covenanted  for  himself,  his  heirs,  executors,  and  administra- 
tors, to  make  a  cartway,  and  that  the  plaintiff  should  quietly  enjoy 
without  interruption,  from  himself  or  any  person  claiming  under  him ; 
and  lastly,  that  he,  his  heirs,  or  assigns,  and  all  persons  claiming  under 
him,  should  make  further  assurance,)  and  then  demurred;  (after  argu- 
ment,) it  was  holden,  that  the  words  ^'  that  he  had  a  good  right,  full 
power,  and  lawful  and  absolute  authority  to  convey;"  were  either  part 
of  the  preceding  special  covenant  ^^  that  he  was,  notwithstanding  any 
act  by  him  done  to  the  contrary,  lawfully,  and  absolutely  seised  in  fee : ' 
or  if  not,  that  they  were  qualified  and  restrained  by  all  the  other  spe- 
cial covenants  to  the  acts  of  himself  and  his  heirs. 

Covenant  for  quiet  enjoyment(l)  during  a  term,  ^^  without  the  let, 

"^  (z)  Browning  t.  Wright^  2  Bos.  &  Pal.  13,  recognized  in  Stannard  v.  Forbes^  6  A.  &  E. 
589 ;  1  Nev.  &  P.  633.     See  also  Foord  t.  Wilson^  2  Moore,  692  j  8  Taunt.  543. 

(1)  The  covenant  for  quiet  enjoyment  goes  to  the  poBsession,  and  not  to  the  title  ;  and 
is  broken  only  by  an  entry,  or  expulsion  from,  or  some  actual  disturbance  in  the  posses- 
sion. Waldron  v.  M'Carty,  3  Johns.  471 ;  Kortz  v.  Carpenter,  5  Id.  120  j  Whitbeek  v. 
Cook,  15  Id.  483  ;  Van  Slyck  v.  KimbaU,  8  Id.  198  ;  Webb  v.  Alexander,  1  Wend.  281 ; 
Coble  Y.  Wellborn,  2  Dey.  388 ;  Oriat  v.  Hodgte,  3  Id.  200.  It  is  to  be  presumed  when 
parties  enter  into  this  covenant,  that  they  have  in  view  evictions  and  disturbances  by 
reason  only  of  rights  then  existing,  and  not  of  those  subsequently  acquired.  EllU  y. 
Welch,  6  Mass.  246.  The  eviction  may  be  with  or  without  judgment  of  court.  CobU  t. 
WdVbom,  2  Dev.  388 ;  Oriai  v.  HodgeSy  3  Id.  200.    But  see  Stewart  v.  Drake,  4  Halst.  139. 

A  recovery  in  ejectment  against  the  covenantee,  is  not  a  breach  of  the  covenant  for 
quiet  enjoyment ;  there  must  be  an  actual  ouster.  Kerr  v.  Shaw,  13  Johns.  236 ; 
Mitchell  V.  Warner,  5  Conn.  522  ;  CobU  v.  Wellborn,  2  Dev.  388 ;  Grist  v.  Hodges,  3  Id.  200. 
A  covenant  for  quiet  ei^oyment  is  not  broken  by  demand  of  possession,  made  by  one 
having  title.  Cowan  v.  Silliman,  4  Id.  46.  Although  the  mere  existence  of  a  better  title, 
is  not  a  breach  of  this  covenant  sufficient  to  give  an  action  thereon,  yet  if  it  be  accom- 
^panied  with  possession  under  it,  commenced  before  the  deed  containing  such  covenant 
was  executed,  it  will  amount  to  a  breach.  Griit  v.  Hodges,  3  Id.  200.  An  entry  by  the 
covenantor  himself,  tortiously  and  without  title,  is  a  breach  of  this  covenant.  Sedgwick 
y.  HolUnbaek,  1  Johns.  376. 

A  decree  in  equity,  directing  a  defendant  to  execute  a  deed,  and  deliver  possession  of 
land,  is  a  breach  of  the  covenant  for  quiet  enjoyment ;  and  the  fact  that  the  decree  is 
founded  on  a  notice  to  him  when  he  purchased  of  an  equity  in  the  land,  does  not  bar  his 
action.  Martin  v.  Martin,  1  Dev.  413.  Actual  eviction  is  necessary  to  support  an  action 
for  breach  of  a  covenant  for  quiet  eigoyment.    Boothby  v.  Hathaway ^  2  App.  251 ;  KeUy 
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suit,  interrnption,  Ac,  of  J.  M.,  his  ezecutorsy  administrators,  or  as- 
signs, or  any  of  them,  or  any  other  person  or  persons  whomsoever, 
having  or  claiming  any  estate  or  right  in  the  premises,  and  that  free 
and  clear,  and  freely  and  clearly  discharged,  or  otherwise,  hy  J.  M.,  his 
heirs,  executors,  or  administrators,  defended,  kept  harmless,  and  in- 
demnified from  all  former  gifts,  grants,  &c.,  made  or  suffered  hy  J.  M. 
or  by  their  or  either  of  their  acts,  means,  default,  procurement,  con- 
sent, or  privity,"  preceded  by  a  covenant  that  the  lease  was  a  good 
lease,  notwithstanding  any  act  of  J.  M.,  and  followed  by  a  covenant 
for  further  assurance  by  J.  M.,  his  executors,  administrators,  and  all 
persons  whomsoever  claiming,  during  the  residue  of  the  term,  any  estate 
m  the  premises  under  him  or  them ;  it  was  holdeu,(y)  Park,  J.,  dia- 
sentieute,  that  the  covenant  for  quiet  enjoyment  extended  only  against 
the  acts  of  the  covenantor  and  those  claiming  under  him,  and  not 
against  the  acts  of  all  the  world.  Where  a  lessor  covenanted  with 
lessee  for  quiet  enjoyment,  without  any  let,  suit,  disturbance,  &c.,  by 
the  lessor,  or  any  other  person  lawfully  claiming  or  to  claim  by  from 
or  under  him ;  it  was  holden,  that  an  entry  and  seizure  of  the  goods  on 
the  premises,  by  the  collector  of  land-tax,  for  arrears  due  from  the 
lessee  before  the  demise,  was  not  a  proceeding  within  the  terms  of  the 
covenant. (z)  But  where  releasors  covenanted(a)  that,  notwithstanding 
any  act,  &c.,  bv  them  done  to  the  contrary,  they  were  seised  of  the 

land  m  fee ;  and  dlso^  that  they,  notwithstanding  any  such 
[  '*'487  ]  matter  or  thing  '''as  aforesaid,  had  good  right  to  grant  the 

premises ;  and  likewise^  that  the  releasee  should  quietly  enjoy 
the  same  without  the  lawful  let  or  disturbance  of  the  releasors,  or  their 
heirs  or  assims,  or  for  or  hy  any  other  person;  and  that  the  releasee 
should  be  indemnified  by  the  releasors  and  their  heirs  against  all  other 
titles,  charges,  and  incumbrances,  except  the  chief  rent  payable  to  the 
lord  of  the  fee ;  it  was  holden,  that  the  general  words  of  the  covenant 
for  quiet  enjoyment^  were  not,  in  necessary  construction,  to  be  re- 
strained by  the  language  of  the  antecedent  covenants  for  title  and 

(y)  Nind  v.  Marthall,  1  Brod.  &  Bingh.  319. 

Iz)  Stanley  ▼.  Hayet,  3  Q.  B.  105 ;  2  G.  ft  D.  411. 

\a)  Ifowell  T.  Sicharch,  11  East,  633.  See  also  Barton  T.  Fitigerald^  15  East,  539; 
Oaintford  v.  Griffith^  1  Saund.  51 ;  Hesse  r.  Stevenson^  3  Bos.  k  Pul.  568  j  Belcher  v.  SHet, 
SB,  kG,  185 ;  Smith  v.  Compton^  3  B.  ft  Ad.  189. 


V.  Dutch  Church,  2  Hill,  105.  A.,  as  (iraardian  of  three  of  the  minor  children  of  a  deceased 
father,  and  B.,  as  guardian  of  the  other  minor  children  of  the  same  fkther,  sold  their 
wards'  real  estate  at  auction,  under  a  license  f^om  the  Probate  Court,  and  jointlj  garea 
deed  to  the  purchaser,  in  which  was  this  covenant :  *^  We,  in  the  capacity  aforesaid,  do 
covenant  with  the  said  D.,  his  heirs  and  assigns,  that  the  premises  are  fV^  of  all  incum- 
brances, by,  through,  or  under  us,  and  that  the  said  E.,  his  heirs  and  assigns,  shall  and 
may  peaceably  hold  and  enjoy  the  same,  free  from  the  lawful  claims  and  demands  of  all* 
persons.  D.  was  afterwards  evicted  by  E.,  to  whom  the  minors'  father  had  mortgaged 
the  prero  ises.  Held,  that  A.  and  B.  were  personally  and  jointly  liable  to  D.,  on  the  covenant 
for  quiet  enjoyment.  IJonahoe  v.  Emery^  9  Met.  63.  One  purchases  unoccupied  premises 
under  a  covenant  of  quiet  enjoyment.  After  the  purchase,  a  third  person  forecloses  a 
mortgage  in  chancery,  and  sells  the  land,  making  the  covenantee  a  party,  and  bids  in  the 
premises  himself.  Held,  that  the  covenant  for  quiet  enjoyment  is  broken,  though  the 
covenantee  never  occupied  the  premises,  tlie  mortgagor  having  offered  to  resell  the  pre- 
mises, and  paid  taxes  thereon.     Si.  John  v.  Palmer^  5  Hill,  599. 
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right  to  convey;  although  those  antecedent  covenants  were  certainly 
covenants  of  a  limited  kind,  and  provided  only  against  the  acts  of  the 
releasors;  Lord  Mlenborotighy  C.  J.  (who  dehvered  the  opinion  of  the 
conrt,)  observing,  ^'  that  the  covenant  for  title  and  the  covenant  for 
right  to  convey ^  are  indeed  what  are  somewhat  improperly  called  syno** 
nymous  covenants;  they  are,  however,  connected  covenants,  generally 
of  the  same  import  and  effect,  and  directed  to  one  and  the  same  object; 
and  the  qualifying  language  of  the  one  may  therefore  properly  enough 
be  considered  as  virtually  transferred  to  and  included  in  the  other  of 
them.  But  covenant  for  quiet  enjoyment  is  of  a  materially  different 
import,  and  directed  to  a  distinct  object.  The  covenant  for  title  is  an 
assurance  to  the  purchaser,  that  the  grantor  has  the  very  estate  in 
quantity  and  quality  which  he  purports  to  convey,  viz.  in  this  case  an 
indefeasible  estate  in  fee  simple.(l)  The  covenant  for  quiet  enjoyment 
is  an  assurance  against  the  consequences  of  a  defective  title,  and  of  any 
disturbances  thereupon.  For  the  purpose  of  this  covenant,  and  the 
indemnity  it  affords,  it  is  immaterial  in  what  respects,  and  by  what 
means,  or  by  whose  acts,  the  eviction  of  the  grantee  or  his  heir  takes 
place ;  if  he  be  lawfully  evicted,  the  grantor,  by  such  his  covenant 
stipulates  to  indemnify  him  at  all  events.  And  it  is  perfectly  consist- 
ent with  reason  and  good  sense,  that  a  cautious  grantor  should  stipulate 
in  a  more  restrained  and  limited  manner  for  the  particular  description 
of  title  which  he  purports  to  convey,  than  for  quiet  enjoyment.  The 
C.  J.  added,  that  he  did  not  find  any  case  in  which  it  is  held  that  the 
covenant  for  quiet  enjoyment  is  all  one  with  the  covenant  for  title,  or 
parcel  of  that  covenant,  or  in  necessary  construction  to  be  governed 
by  it,  otherwise  than  as,  according  to  the  general  rules  for  the  construc- 
tion of  deeds,  every  deed  (as  was  said  by  Hobartj  G.  J.,  liVmch,  Rep. 


(1)  The  covenants  in  a  deed  of  land,  that  the  grantor  is  the  lawful  owner,  that  he  is 
seised  in  fee  and  has  good  right  to  sell,  are  synonymous,  and  amount  only  to  a  stipula- 
tion that  the  grantor  has  such  an  actual  or  constructive  seisin,  that  the  land  will  pass 
by  his  deed.  WiUard  T.  TtoiteheU,  1  N.  Hamp.  Ill ;  MartUm  t.  Hobh9^  2  Mass.  437.  A 
seisin  in  fiict  is  sufficient,  though  obtained  tortiously.  lb.  Twamhley  t.  Henbfy  4  Mass. 
441 ;  Bearee  v.  Jaeksan,  lb.  408  j  Griffin  v.  Fairbrother,  I  Fairf.  95 ;  Willard  v.  TwUehdl^ 
1  N.  Hamp.  177.  This  position,  however,  is  questioned,  in  Biehardaon  v.  DorVf  6  Verm. 
21,  and  in  Loekwood  v.  Sturdevantf  6  Conn.  385. 

A  covenant  of  seisin,  if  broken  at  all,  must  be  so  at  the  time  it  is  made.  Itmet  r. 
Agnew,  1  Ham.  386 ;  Abbott  v.  AUen^  14  Johns.  248 ;  Greenly  v.  WUeoekej  2  Id.  1 ;  Bam-' 
ilton  V.  TTfTion,  4  Id.  72  ;  Mareton  v.  Hobbt^  2  Mass.  433 ;  Biekford  v.  Payc,  lb.  455  ;  (7a*- 
well  V.  Wendallj  4  Id.  108 ;  Twambly  v.  Henley^  lb.  441 ;  CatUn  v.  JIurlburt,  3  Verm.  407 ; 
Garfield  v.  WilUame^  2  Id.  327 ;  Chiffin  v.  Fairbrotker,  1  Fairf.  96  j  Haeker  v.  8u>rer^  8 
Greenl.  232.  To  constitute  a  breach  of  the  covenant  of  seisin,  and  of  good  right  to  con- 
vey, an  eviction  is  not  necessary.  Mitchell  v.  Hagen^  4  Conn.  495  ;  Pollard  v.  Dwightf  4 
Granch,  430 ;  Pringle  v.  Witteny  1  Bay,  256 ;  Mackey  v.  Collins,  2  N.  A  M.  86 ;  Lot  v. 
Thonuu,  1  Penn.  407.  The  covenant  of  seisin  and  right  to  convey,  in  a  deed  of  convey- 
ance, is  not  broken  if  the  grantee  were  seised  by  virtue  of  a  deed  which  is  voidable,  by 
grantor,  but  which  is  not  void.    Wait  v.  Maxwell^  8  Pick.  219 ;  Wheaton  v.  Eaetj  5  Yerg.  41. 

A  covenant  that  the  grantor  has  an  indefeasible  estate  in  fee  simple,  is  not  supported 
by  an  estate  for  life  in  the  grantor,  as  tenant  by  the  curtesy,  with  actual  possession. 
Loekwood  y,  Sturdevant,  6  Conn.  373.  And  the  covenantee  is  not  bound  to  wait  until 
the  title  has  been  tried,  but  may  bring  his  action  on  suspicion  of  defect,  and  compel  the 
covenantor  to  explain  his  title.  Abbott  v.  Allen,  14  Johns.  248.  In  an  action  for  the 
breach  of  this  covenant,  the  covenantor  cannot  protect  himself  under  a  title  acquired 
after  action  commenced.    Morrit  v.  Phelpt,  5  Id.  49. 
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98,  Sir  George  Trenehard  ▼.  Hotiki'M^)  is  to  be  construed  acoorcBng  to 
the  ^^  intention  of  the  parties,  and  the  intents  oaght  to  be  adjudged  of  the 
several  parts  of  the  deed,  as  a  eeneral  issue  out  of  the  evidence ;  and 
intent  ought  to  be  picked  out  of  every  part,  and  not  out  of  one  word 
only."  Consistently,  therefore,  with  that  case,  and  with  every  other 
that  I  am  aware  of,  we  are  warranted  in  giving  effect  to  the  general 
words  of  the  covenant  for  quiet  enjoyment ;  and  which  are  entitled  to 
more  weight  in  this  case«  inasmuch  as  they  immediately  follow  and  en- 
large the  special  words  of  covenant  against  disturbance  by  the 
[  *488  ]  grantors  themselves ;  *and  to  restrain  the  generality  of  these 
words,  thus  immediately  preceded  by  express  words  of  a  nar- 
rower import,  would  be  a  much  stronger  thing  than  to  restrain  words 
of  like  generality  by  an  implied  qualification  arising  out  of  another 
covenant  where  no  such  general  words  occurred.  The  person  using  the 
general  words,  oould  not  forget  that  he  had  immediately  before  used 
special  words  of  a  narrower  extent.  If  the  covenant  containing  both 
the  special  and  general  words  stood  by  itself,  there  would  be  no  pre- 
tence for  refusing  effect  to  the  larger  words:  and  if  this  could  not 
be  done  in  favour  of  express  words  of  a  narrower  import  in  the  same 
covenant,  I  cannot  possibly  understand  upon  what  ground  it  should  be 
done  in  favour  of  implied,  words  of  narrower  import,  which  occur  m 
another  separate  covenant,  addressed,  as  has  been  before  said,  to  a  dis- 
tinct object. 

If  the  purchaser  of  lands  sells  them,  and  afterwards  takes  a  re-con- 
veyance from  his  vendee,  with  a  covenant  for  a  good  title,  he  may,  not- 
withstanding, maintain  an  action(i)  against  the  original  seller  on  his 
'Covenant  for  a  good  title. 

A  general  covenant  for  quiet  enjoyment  does  not  extend  to  tortioos 
entries  by  a  stranger.  ((!)(1)  This  opinion  prevailed  at  an  early  period 
of  our  law,  for  in  the  Year  Book,  26  Hen.  VIII.  3,  b,  we  find  the  fol- 
lowing case : — A  man  made  a  lease  for  years  by  indenture,  and  by  a 
clause  in  that  lease  covenanted  to  warrant  the  demised  premises  during 
the  term  of  the  lessee ;  afterwards  the  lessee  was  ousted  by  one  who 
.had  not  any  right  to  the  premises ;  and  the  question  was,  whether  the 
lessee  should  have  writ  of  covenant  against  the  lessor  or  not ;  and  En- 
alefieldy  J.,  said,  '*  The  lessee  shall  not  have  writ  of  covenant  agaoDSi 
his  lessor  where  he  is  ousted  by  wrong,  for  he  may  have  writ  of  tres- 
pass or  ejectione  finnce  against  him  who  ousted  him ;  but  if  he  was 
•ousted  by  one  who  had  title  paramount  against  him,  as  in  that  case  he 
<  cannot  have  any  remedy  [against  the  person  ousting  him,]  he  may 
, have  writ  of  covenant  against  the  lessor  by  force  of  the  warranty: 
qitod  fuit  concessum  per  plu8or8.'*{2) 

(b)  Sir  Roheri  Ooodert^  Knight^  y.  Peniston  Lamh^  commonly  edUed  Lord  ViaeowU  Mel' 
boume^B.  B.  Trio.  37  Geo.  III.  Dampier,  MSS.  L.  I.  L.,  L.  P.  B.  1S6. 

(e)  Ditvie  r,  Scwheverell,  adjudged  on  demurrer;  1  Roll.  Abr.  Condition,  (T.),  pL  7; 
Saytav,  Bickertiaff^  K.  21  Car.  II.  Vang.  119. 


(1)  See  Webb  v.  Alexander,  7  Wend.  281. 

(2)  See  also  22  Hen.  VI.  52  b,  pi.  26 ;  26  Hen.  VIII.  3  b,  pi.  11 ;  F.  N.  B.  342.  4to  ed. 
to  the  same  effect. 
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The  doctrine  laid  down  in  the  foregoing  case  is  not  confined  to  cove* 
nants  in  leases  for  years,  for  in  Dudley  v.  FoUiottj  8  T.  R.  584,  it  was 
adjudged,  that  a  general  covenant  in  a  conveyance  of  lands  in  fee,  that 
the  grantor  had  legal  title,  and  that  the  grantee  might  peaceably 
enjoy  the  premises  without  the  interruption  of  the  ^grantor  [  '''489  ] 
and  his  heirs,  or  any  other  person,  did  not  extend  to  the 
acts  of  wrong-doers ;  but  only  to  the  acts  of  persons  claiming  by  a 
legal  title.(l)  The  distinction  taken  in  these  cases  illustrates  the  rea- 
son of  the  following  rule,  viz.  that  in  actions  for  breach  of  a  general 
covenant  for  quiet  enjoyment,  it  is  essentially  necessary  that  it  should 
appear  on  the  face  of  the  declaration,  that  the  eviction  was  made  by  a 
person  claiming  by  a  legal  title.  In  Tisdale  v.  Sir  TT.  JEsaex,  Hob.  84, 
in  an  action  on  a  covenant  in  a  lease  for  years,  for  enjoyment  during 
the  term,  the  breach  assigned  was,  that  one  H.  Elsing  entered  upon 
the  plaintiff  and  ejected  him.  The  question  on  demurrer  was,  whether 
the  ejectment  by  Elsing,  being  taken  to  be  by  wrong,  because  no  title 
was  laid  in  him,  should  be  adjudged  a  breach  of  covenant ;  the  court 
was  of  opinion  that  it  should  not  be  so  adjudged.  (2) 

From  the  following  cases  it  may  be  collected  in  what  manner  the 
averment  of  title  in  the  party  evicting  ought  to  be  made,  in  assigning 
the  breach  of  covenant.  In  an  action  on  a  covenant((2)  in  a  lease  for 
quiet  enjoyment,  the  breach  assigned  was,  that  at  the  time  of  the  de- 
mise to  the  plantiff,  one  J.  B.  Pierson  had  lawful  right  and  title  to  the 
pretiodses,  and  having  such  lawful  right  and  titky  entered  and  ejected 
plaintiff.     On  special  demurrer  to  the  declaration,  it  was  objected,  that 

(d)  Faster  T.  Pierson^  4  T.  R.  61 T. 


!: 


1)  See  Oreenby  y.  WiUcocks^  2  Johns.  Rep.  1 ;  Sedgwick  v.  Hollenhaek,  7  Id.  376. 

^2)  It  is  DO  bar  to  an  action  on  a  covenant  for  quiet  ei^ojment,  that  plaintiff  refused 
to  buj  in  the  paramoant  title,  or  incumbrance ;  nor  that  he  was  never  in  actual  posses- 
sion ;  nor  that  he  neglected  to  keep  sufficient  goods  on  the  premises,  in  consequence  of 
which  the  ground  landlord  entered  and  evicted  him.  MUler  v.  Halsey,  2  Green,  49. 
Action  of  covenant  for  breach  of  covenants  of  seisin  and  quiet  etgojment,  does  not  lie 
for  an  eviction  of  grantee  fh>m  lots  taken  possession  of  by  him  under  his  deed,  when  not 
embraced  in  the  description.     TymasMon  v.  Batea^  14  Wend.  671. 

In  an  action  for  breach  of  covenant  for  quiet  enjoyment,  the  declaration  set  forth  the 
deed,  covenant,  &c.,  and  averred  a  previous  mortgage,  and  a  subsequent  sale  thereunder, 
of  the  premises,  by  virtue  of  a  decree  in  chancery,  and  that  plaintiff  was  obliged  to  pur- 
chase the  premises,  in  order  to  prevent  his  being  deprived  and  ousted  of  the  same.  On 
demurrer,  it  was  holden,  that  there  was  no  eviction  within  the  terms  and  spirit  of  the 
covenant;  and  it  was  observed,  that  it  appeared  from  the  precedents,  without  any 
authority  to  the  contrary,  that  the  covenant  for  quiet  enjoyment  is  broken  only  by  entry 
and  eviction.  Waldron  v.  JtfCarthy,  3  Johns.  Rep.  464;  Whitbeek  v.  Cookj  15  Id.  483 ; 
Van  Styck  v.  Kimball,  8  Id.  198 ;  Sedgwick  v.  ffoUenback,  7  Id.  376.  So  where  the  breach 
assigned  was,  that  the  premises  were  and  hdd  been  held,  time  out  of  mind,  adversely  ,*  on 
demurrer  it  was  holden  bad,  for  the  want  of  an  averment  of  eviction  or  disturbance. 
Kortz  V.  Carpenter  J  6  Id.  120. 

In  the  case  of  covenant  for  quiet  enjoyment,  an  entry  by  the  covenantor  himself, 
tortiously  and  without  title,  is  a  breach;  Sedgwick  y.  JSoUenbaekj  7  Johns.  Rep.  376; 
CorU^a  case,  Cro.  Eliz.  544 ;  1  Roll.  Abr.  430,  pi.  11 ;  Groeee  v.  Young,  2  Show.  415;  and 
it  is  unnecessary  to  allege  that  it  was  a  lawful  entry.  2  Saund.  181,  b ;  Penning  v.  Plat^ 
Cro.  Jac.  383  ;  Loyd  v.  Tomkies,  1  Term.  Rep.  671. 

A  recovery  in  ejectment  against  the  covenantee,  is  not  a  breach  of  the  covenant  for 
quiet  enjoyment,  but  there  must  be  an  actual  ouster  by  writ  of  possession.  Kerr  v.  Shawj 
13  Johns.  Rep.  236. 


4g9  COVENANT. 

the  plaintiff,  in  alleging  the  eviction,  ought  to  have  shown  the  title  of 
J.  B.  Pierson,  or  at  least  it  should  have  been  averred,  that  J.  B.  Pierson 
had  such  a  title  as  was  inconsistent  with  the  plaintiff's  title  to  possess 
these  premises ;  that  though  it  was  alleged,  that  J.  B.  P.  had  lawful 
right  and  title  to  the  premises,  he  might  onlj  have  had  a  title  to  re- 
cover in  a  real  action,  and  not  a  right  of  entry ;  and  that  the  mischief 
to  be  apprehended  from  this  loose  mode  of  pleading  was,  that  it  might 
give  a  cover  to  an  eviction  by  collusion.(l)  The  court  overruled  the 
objections,  and  gave  judgment  for  the  plaintiff;  Lord  Kenyan  G.  J., 
observing,  that  if  the  declaration  was  certain  to  a  common  intent,  it 
was  sufficient ;  that  it  would  be  doing  violence  to  the  words  to  say,  that 
the  lawful  right  and  title,  which  it  was  stated  J.  B.  P.  had,  did  not 
legalize  his  entry ;  that  the  fair  import  of  the  words,  was  that  he  had 
lawful  right  ana  title  to  do  that  wnich  he  did.  BuUer^  J.,  said,  that 
when  it  was  it  was  stated  ^^  that  the  party  having  a  lawful  right  and 
title  entered,"  it  was  the  same  as  saving,  ^*  He  entered  by  lawful  right 
and  title."  In  the  preceding  case  the  objection  ^^  that  the  title  of  the 
party  evicting  was  not  particularly  set  forth,"  was  not  pressed  upon  the 
court ;  but  in  ffodgsan  v.  The  Eaet  India  Company ^  8  T.  B.  278,  this 
objection  recurred,  and  the  ^attention  of  the  court  was  directed 
[  *490  ]  to  it ;  but  it  was  overruled,  notwithstanding  a  contrary  deci- 
sion on  error  in  the  Exchequer  Chamber,  in  White  ▼•  Ewer^ 
Cro.  Eliz.  823 ;  and  Lord  Kenyan^  C.  J.,  delivering  the  opinion  of  the 
court,  said,  that  to  oompel  the  plaintiff  to  set  forth  the  particulars  of 
the  title  of  the  person  who  entered  on  him,  would  impose  insuperable 
difficulties  on  him ;  for  the  knowledge  of  those  particulars  could  not  be 
acquired,  except  by  an  inspection  of  title  deeds,  to  which  plaintiff  could 
not  have  any  access.  It  must  be  observed,  however,  that  although  it 
be  not  necessary  to  set  forth  the  particulars  of  the  title  of  the  party 
evicting,  yet  room  must  not  be  left  for  any  intendment,  that  such  title 
is  derived  from  the  plaintiff;  for  where  a6fendant,(e)  by  fine  9ur  con- 
cessitf  granted  certain  lands  to  plaintiff  for  years,  and  warranted  the 
same  against  all  men  during  the  term  ;  in  an  action  of  covenant  on  this 
warranty,  the  breach  assigned  was,  that  one  S.,  after  the  comencement 
of  the  term,  and  during  the  term,  having  lawful  right  and  title  to  the 
premises,  entered  and  eiected  plaintiff:  defendant  tendered  issue  on 
the  ejectment ;  after  verdict  for  plaintiff,  it  was  moved  in  arrest  of  judg- 
ment, that  the  breach  was  not  well  assigned ;  because  S.  might  hare 
had,  at  the  time  of  his  entry,  a  lawful  right  and  title  to  the  premises 
under  the  plaintiff  himself:  and  as  it  was  not  stated  in  the  declaration, 
that  S.  had  title  to  the  premises  before  the  fine  was  levied,  it  should  be 
intended,  that  he  had  a  right  to  the  premises,  at  the  time  of  his  entry, 
by  a  puisne  title,  to  which  the  covenant  of  defendant  did  not  extend. 
The  court  (absente  Kelyngej  0.  J.,)  held,  that  the  breach  was  not  well 

(«)  Wotton  V.  Hele,  2  Saund.  177. 


(1)  Another  objection  was  taken,  m.,  that  it  was  not  stated,  that  the  plaintiff 

evicted  by  legal  process;   but  this  objection  was  abandoned,  the  precedents  being 
against  it. 
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assigned.  So  in  an  action  against  executor8,(/)  (in  their  own  right,) 
who  had  assigned  a  lease  belonging  to  their  testator  by  way  of  mort- 
gage, and  had  covenanted  for  good  title  and  qniet  enjoyment  of  the 
plaintiff  without  disturbance  from  them  or  any  other  person  ;  the  breach 
assigned  was,  that  the  plaintiff  was  evicted  in  consequence  of  a  judg- 
ment in  ejectment,  by  one  Tates,  having  lawful  iitU  to  the  premisei. 
On  special  demurrer  it  was  objected,  that  it  did  not  appear  that  Yates's 
title  commenced  by  any  act  of  the  defendants,  or  prior  to  the  assign- 
ment made  by  thom  to  the  plaintiff,  who  might  therefore  have  been 
evicted  by  means  of  some  act  done  by  himself  since  the  assignment. 
Judgment  for  the  defendants. 

This  intendment,  viz.  that  the  title  of  the  party  evicting  was  derived 
from  the  plaintiff,  may  be  precluded  by  averring,  (if  the  facts  of  the 
case  warrant  such  an  averment,)  that  the  person  evicting  entered  by 
lawful  title,  which  accrued  to  him  before  the  date  of  the  conveyance  to 
the  plaintiff,(l)  as  in  Buckly  v.  Williams^  8  Lev.  *326.  Cove- 
nant upon  articles,  whereby  defendant  covenanted  that  plain-  [  *491  ] 
tiff  should  quietly  enjoy  a  close,  and  that  one  Knolls,  (who  had 
a  title  to  the  premises  by  virtue  of  a  certain  lease  to  him  thereof,  made 
before  the  making  of  the  articles  aforesaid^)  entered  upon  the  plaintiff 
and  expelled  him.  After  verdict  for  plaintiff,  it  was  moved  in  arrest  of 
judgment,  that  the  breach  was  not  well  assigned  ;  because  plaintiff  did 
not  show  what  title  Knolls  had ;  and,  perhaps,  the  title  which  he  had 
was  under  the  plaintiff;  but  the  objection  was  overruled ;  for  the  title 
of  Knolls  could  not  be  supposed  to  be  under  the  plaintiff:  for  the  de- 
claration states,  that  Knolls  had  a  title  bv  virtue  of  a  demise  made  to 
him  before  the  making  of  the  articles  to  tne  plaintiff;  and  let  the  title 
be  derived  from  whom  it  will,  yet  being  before  the  articles  made  with 
the  plaintiff,  the  covenant  is  broken.  The  preceding  remarks  have  been 
confined  to  the  cases  of  general  covenants  and  evictions  by  strangers ; 
but  in  cases  where  the  covenant  is  particular,  as  against  interruption 
by  the  grantor  or  lessor,  or  by  any  person  expressly  named ;  upon  the 
eviction  of  the  covenantee  by  the  grantor  or  lessor,  or  by  the  person 
expressly  named,  it  is  not  necessary  for  the  plaintiff  to  aver  title  in  the 
party  evicting. 

In  covenant,(^)  the  declaration  stated  that  the  defendant  granted  a 
messuage,  with  the  appurtenances,  to  plaintiff  in  fee,  and  covenanted 
for  plaintiff's  quiet  enjoyment  thereof,  without  the  lawful  let,  entry, 
eviction,  or  interruption  of  the  defendant ;  and  assigned  for  breach, 
that  defendant  hindered  plaintiff  in  the  enjoyment  of  a  pew  appurtenant 
to  the  messuage  ;  on  general  demurrer  it  was  objected,  that  the  injury 


[ 


/)  Nobh  Y.  King  and  Smith,  1  H.  Bl.  34. 
ff)  Lloyd  V.  Tomkies,  1  T.  R.  671. 


(1)  Or  by  arerring  that  at  the  time  of  the  demise  to  the  plaintiff,  the  party  evicting 
had  lawful  title ;  as  was  done  in  Fotter  y.  Pierton,  4  T.  R.  617,  and  ante,  489,  or  that  the 
party  evicting  entered  by  yirtne  of  a  title  theretofore  made,  bi/,  from,  and  ttnder  the 
defendanty  as  was  done  in  Hodgson  v.  Eatt  India  Company,  8  T.  R.  278.  Bat  merely 
averring  that  J.  S.  entered  claiming  title  from  the  defendant,  is  not  sufficient.  Edet  v. 
Lambert,  Aleyn,  38. 
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complained  of  onght  to  be  the  snbject  of  an  action  of  treepaes,  but  could 
not  be  the  foundation  of  this  action,  the  covenant  being  against  all  law- 
ful disturbance :  to  this  it  was  a&swered,  that  where  the  breach  com- 
plained of  was  the  act  of  the  covenantor,  any  interruption  was  sufficient 
to  support  this  action  against  him.  Judgment  for  the  plaintiff:  Atkr 
hursty  J.,  observing,  that  it  was  not  necessary  that  the  party  against 
whom  the  action  was  brought  should  have  a  title ;  it  was  sufficient  if  he 
did  the  act  under  a  claim  of  title  ;  that  in  this  case  the  act  itself  as- 
serted a  title ;  for  the  defendant  locked  up  the  pew,  which  was  as  strong 
an  assertion  of  right  as  could  well  be  imagined.    So  where,  in  covenant,(A) 

the  plaintiff  set  forth  a  covenant,  which  recited  ^that  defen- 
[  *492  ]  dant  had  sold,  to  the  plaintiff's  testator,  goods  which  had  been 

seized  by  one  Bell,  and  therefore  defendant  covenanted  to 

{plaintiff's  testator,  to  save  him  harmless  from  any  costs  or  damages  re- 
sting to  such  seizure,  and  then  assigned  for  breach,  that  the  said  Bell 
had  seized  the  goods  under  pretence  of  a  debt  due  from  defendant  to 
him,  touching  which  seizure  testator  was  put  to  great  expense,  which 
defendant  neglected  to  pay.  It  was  objected,  that  the  covenant  did 
not  extend  to  tortious  acts,  for  which  the  plaintiff  had  a  remedy,  and 
therefore  the  title  of  Edward  Bell  ought  to  have  been  set  forth  ;  that 
'^having  lawful  title"  was  not  sufficient;  that  here  it  was  only  said 
'^  under  pretence,"  which  was  not  so  strone.  The  counsel  for  the  plain- 
tiff admitted  it  to  be  a  general  rule,  that  the  plaintiff  must  show  a  title 
in  the  disturber ;  but  insisted  that  the  rule  extended  only  to  the  case 
of  a  general  covenant,  and  not  where  it  was  particular  against  the  acta 
of  particular  persons  ;  for  in  that  case  it  comprehended  even  tortious 
acts.  And  by  the  court :  This  pretence  of  Bells's  being  recited  in  the 
covenant,  shows  it  was  meant  as  a  security  against  it  in  all  events ;  and 
though  it  should  be  tortious,  yet  being  particular,  it  falls  within  the  dis- 
tinction that  has  been  well  taken.  Adjourned;  and  Hil.  T.  following, 
judgment  for  plaintiff,  defendants'  counsel  declining  to  argue  it.(l) 

The  result  of  the  foregoing  cases  is,  that  where  a  person  covenants 
to  indemnify  against  all  persons,  that  is  but  a  covenant  to  indemnifv 
against  lawful  title.  And  the  reason  is,  because,  as  it  regards  8u<m 
acts  as  may  arise  from  rightful  claim,  a  man  may  well  be  supposed  to 
covenant  against  all  the  world ;  but  it  would  be  an  extravagant  exten- 
sion of  such  a  covenant,  if  it  were  good  against  all  the  acts  which  the 
folly  or  malice  of  strangers  might  suggest ;  and,  therefore,  the  law  has 
properly  restrained  it  within  its  reasonable  import ;  that  is  to  rightful 
title.  It  is,  however, /different  when  an  individual  is  named  ;  for,  there, 
the  covenantor  is  presumed  to  know  the  person  against  whose  acts  he 
is  content  to  covenant,  and  may,  therefore,  be  reasonably  expected  to 
stipulate  against  any  disturbance  from  him,  whether  by  lawful  title  or 
otherwise.     Hence  where  the  condition  of  a  bond  wnich  recited  the 

{ purchase,  from  W.  by  plaintiffs,  of  lands,  was  to  save  them  and  the 
ands  harmless  from  all  manner  of  mortgages,  judgments,  extents,  exe- 

(A)  Perry  v.  Edwards^  1  Str.  400. 

(1)  See  Metcalf's  edition  of  Yelverton's  Rep.  30,  note  (l). 
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cations,  and  other  incnmbrances,  had  and  obtained,  or  thereafter  to  be 
had  and  obtained,  by  T.  T.,  or  any  other  person  ;  it  was  holden(i)  to 
bind  the  obligor  against  the  wrongful  entry  of  T.  T.(l) 

Tenant  for  life,  and  his  eldest  son  the  remainder-man  in  tail  leased 
to  E.  S.,  for  ninety-nine  years,  and  gave  E.  S.,  who  was  acquainted  with 
their  title,  a  bond,  conditioned  for  the  due  observance  of  their  covenant 
for  quiet  enjoyment.  £•  S.  underlet  to  W.,  for  sixty  years,  and  cove- 
nanted with  W.  against  eviction  by  any  '^'person  claiming 
under  E.  S.  or  by  his  acts,  neglect,  default,  or  procurement.  [  M93  ] 
Tenant  for  life  and  hb  eldest  son  being  dead  without  issue, 
W.  was  evicted  by  the  next  remainder-man  in  tail.  It  was  holden,  that 
no  breach  could  be  assigned  on  the  covenant;  for  first,  the  eviction  watf 
not  by  any  person  claiming  under  E.  S.,  but  by  a  person  claiming  by 
title,  paramount  to  E.  S. ;  secondly,  it  did  not  appear  to  be  an  evictioii 
arising  from  the  acts  or  procurement  of  E.  S. ;  lastly,  although  the 
eviction  would  have  been  prevented  if  E.  S.,  at  the  time  he  took  the 
lease  for  ninety-nine  years,  had  required  the  lessors  to  join  in  common  re* 
coveries  to  cut  off  the  entail,  and  if  the  lessors  had  complied  with  such 
requisition,  yet,  inasmuch  as  E.  S.  had  no  means  of  compelling  common 
recoveries  to  be  suffered  by  the  lessors,  if,  upon  his  requisition,  they 
refused,  it  could  hardly  be  said  that  he  was  guilty  of  any  neglect  or  de^- 
fault  in  not  procuring  that  step  to  be  taken,  which  he  was  unable  to 
compel.  fA;)  A.  covenants  for  himself,  his  heirs,  and  assigns,  that  B. 
shall  quietly  enjoy,  without  the  let  of  A.,  his  heirs,  or  assigns,  or  any 
person  claiming  under  him  or  them.  The  estate  originally  belonged 
to  A.'s  wife,  and  on  marriage  was  settled  on  A.  for  life,  with  power  to 
make  leases,  and  also  with  power  to  A.  and  his  wife  jointly,  to  revoke 
the  uses,  which  they  did ;  and,  after  A.'s  death,  B.  was  evicted  under 
the  new  settlement.  Covenant(2)  lies  against  the  executors  of  A., 
thouffh  the  estate  moved  from  the  wife  and  not  from  A.  An  action 
may  DC  maintained(m)  on  a  covenant  for  quiet  enjoyment,  if  the  lessor 
has  not  any  title,  although  the  lessee  has  not  entered. 

A  covenant^n)  by  lessor,  that  the  lessee,  paying  the  rent,  &c.,  shall 
quietly  enjoy,  is  not  a  conditional  covenant,  making  the  paymc  nt  of  the 
rent  a  condition  precedent  to  the  performance  of  the  covenant  for  quiet 
enjoyment,  on  the  part  of  the  lessor.(2) 

(»)'JVarA  ▼.  PalTMr,  6  M.  A  S.  374.  See  also  SouihgaU  r,  Chaplin,  Oom^s,  R.  230; 
and  Fawle,  Executor,  v.  Wdth,  Gent,,  one,  ^e,,  1  B.  &  G.  29. 

(k)  Woodhouee  y.  Jenkint,  9  Bingh.  431.  See  also  Ireland  r,  Btrekam,  2  Bingh.  N. 
C.  90. 

(l)  Eurd  r,  Fletcher  and  Btidgewood,  Executare,  ^c,  B.  R.  M.  1,9  Geo.  HI. ;  B.  P.  B.  85 ; 
Dampler,  MSS.  L.  I.  L. 

(m)  LudweU  y.  Heuman,  L.  P.  B.  19 ;  Dampier's  MSS.  L.  I.  L. ;  6  T.  R.  468,  S.  C, 

(n)  Daweon  v.  Dyer,  b  B,  ^  Ad.  684 ;  2  Ney.  &  M.  669.  Bat  see  Ireland  y.  Btreham, 
2  Bingh.  N.  G.  90. 

(1)  It  is  not  a  good  assignment  of  a  breach  of  warranty  against  all  but  the  proprietor, 
that  the  defendant  had  no  title,  especially  where  it  was  known  to  both  parties  that  the 
yendor  had  only  a  pre-emption  right.     Clarke  y.  IfAntdty,  3  S.  &  R.  364. 

(2)  An  ayerment  of  an  eviction  nnder  an  elder  title,  is  not  always  necessary  to  sustain 
an  action  on  the  coyenant,  against  incumbrances ;  if  the  grantee  be  unable  to  obtain 
possession  in  consequence  of  an  existing  possession  or  seisin  by  a  person  claiming  an<l 
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2.  Of  the  Covenant  not  to  asitgn  without  Lteeme. 

A  covenant  not  to  assign  or  under-let  without  license  of  the  lessor, 
with  a  clause  of  re-entry  in  case  of  breach,  is  frequently  introduced  into 
leases,  for  the  purpose  of  securing  to  the  lessor  a  responsible  tenant 
in  whom  he  can  repose  a  confidence.(l)  It  will  be  proper, 
[  *494  ]  ^therefore,  to  consider  the  effect  and  operation  of  such  a 
covenant ;  what  will  amount  to  a  breach  of  it,  and  what  to  a 
dispensation  from  it. 

The  general  principle  is,  that  a  lessee  may  assign  his  interest  in  die 
term.(2)  But  the  lessor  mav  restrain  the  lessee  from  assigning  by  cove- 
nant or  proviso ;  and  if  the  lessor  grants  the  term  subject  to  a  condition, 
that  it  shall  cease,  if  the  lessee  assigns,  an  assignment  by  the  lessee  will 
be  void.  But  if  the  lessor  restrain  the  lessee  from  assigning  by  cove- 
nant only,  although  the  lessee  by  assigning  commits  a  breach  of  cove- 
nant, yet  the  assignment  itself  is  not  void.fo) 

Lessee  for  years  covenanted  not  to  assign,  transfer,  or  set  over,(p) 
or  otherwise  do  or  put  away  the  lease  of  the  premises  thereby  demised, 
or  any  part  thereof,  to  any  person,  without  the  license  of  the  lessor  in 
writing ;  it  was  holden,  that  an  underlease  was  not  abroach  of  this  cove- 
nant. So  where  covenant  was  not  to  assign  or  otherwise  part  with  the 
premises,  or  that  present  indenture  of  lease :  it  was  holden,(9)  that  a 

(0)  Per  Eolroydj  J.,  Paul  t.  Nurte^  8  B.  ft  0.  488. 
[p)  Crutoe  dem,  Bu^by  y.  BUneowe,  3  Wils.  234 ;  2  Bl.  R.  766,  S,  C. 
[q)  Doe  d,  PiU  v.  Laming^  1  Rj.  k  Moo.  36. 

holding  under  an  elder  title,  it  is  equivalent  to  an  eviction,  and  is  a  breach  of  the  cove- 
nant.    DuvaU  V.  Craig^  2  Wheat  Rep.  45.     Vide  note  to  S.  C.  62,  note  t. 

When  the  parties  to  a  deed  covenanted  severally  against  their  own  acts  and  incum- 
brances, and  also  against  their  own  acts  and  those  of  all  other  persons,  with  an  indem- 
nity in  lands  of  an  equivalent  value  in  case  of  eviction;  it  was  held,  that  those  coTenaats 
were  disconnected,  and  that  it  was  not  necessary  to  allege  in  the  declaration  any  evic- 
tion, or  any  demand  or  refusal  to  indemnify  with  other  lands,  but  that  it  was  sufficient 
to  allege  a  prior  incumbrance  by  the  acts  of  the  grantors,  Ac,  and  that  the  action  might 
be  maintained  on  the  first  covenant,  in  order  to  recover  pecuniary  damages.  lb.  In  an 
action  on  a  covenant  of  warranty,  it  is  necessary  for  the  plaintiff  to  allege  in  his  declara- 
tion, substantially,  an  eviction  by  title  paramount.  Day  v.  CkUm^  10  Wheat.  449.  A 
grantor  is  liable  on  a  covenant  against  incumbrances  when  a  judgment,  prior  to  the  con- 
veyance, is  subsequently  revived  and  the  land  sold.    Jenkint  v.  ffopkinsj  8  Pick.  346. 

(1)  In  ffenderton  v.  ffay^  3  Bro.  Ch.  Cas.  632,  upon  a  bill  filed  for  the  specific  per> 
formance  of  an  agreement  by  a  landlord  to  grant  a  lease  of  a  public  house,  containing 
the  common  and  utttal  covenants ;  Lord  Thurlow^  Ch.,  was  of  opinion,  that  though  the 
covenant  not  to  assign  without  license  might  be  a  very  usual  one,  where  a  brewer  or 
vintner  let  a  public  house,  that  would  not  make  it  a  common  covenant ;  and  declared, 
that  the  landlord  was  not  entitled  to  have  it  inserted  in  the  lease.  In  Morgan  ▼.  Slattghtfr^ 
1  Esp.  N.  P.  C.  8,  Lord  Kenyony  G.  J.,  held  such  a  covenant  to  be  a  fair  and  u»ual  cove- 
nant But  in  Church  v.  Brown^  15  Ves.  258,  531,  the  opinion  of  Lord  Tkurlow  was 
recognised  by  Lord  Eldonj  Ghr. ;  and  in  Browne  v.  Rabanf  15  Yes.  529,  Sir  W.  Grantj  M. 
R.,  held,  that  under  an  agreement  for  a  lease  "  with  usual  covenants,^'  the  lessor  was  not 
entitled  to  this  covenant  against  assigning  or  underletting  without  license.  Se«  further 
on  this  subject,  Bennett  v.  Womaekj  7  B.  ft  G.  627 ;  Vere  v.  Lovrndm,  12  Ves.  183  ;  /(MWt 
V.  Jonet,  lb.  188 ;  Van  v.  Corpe,  3  M.  ft  E.  269 ;  Propert  v.  Parker^  lb.  280. 

(2)  By  Stat.  7  ft  8  Vict.  c.  76,  (which  took  effect  from  31st  December,  1844,)  b.  3,  no 
partition  or  exchange  or  alignment  of  any  freehold  or  leasehold  land  shall  be  valid  at 
law,  unless  the  same  shall  be  made  by  deed. 
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deposit  of  the  lease  with  the  creditor,  as  a  security  for  money  advanced, 
was  not  a  breach.  Bat  where  the  words  of  the  covenant  were^M  that 
the  lessee  would  not  set,  let,  or  assign  over  the  whole  or  part  of  tne  pre- 
mises without  leave ;  it  was  holden,  that  an  underlease  amounted  to  a 
breach.  So  where  the  proviso  was,  that  the  lease  should  be  void,(«)  "  if 
the  lessee  assigned  or  otherwise  parted  with  the  indenture  of 
lease,  or  the  '''premises  thereby  demised,  or  any  part  thereof,  [  ^^495  ] 
for  the  whole  or  any  pari  of  the  term,  without  leave  in  writ- 
ing ;"  it  was  holden,  that  the  words  included  an  underlease.  And  here 
it  IS  to  be  observed,  that  a  lease  by  the  lessee  for  the  whole  term  amounts 
to  an  assignment,  although  the  rent  be  reserved  to  the  lessee,  and  a 
power  of  re-entry  given  to  him,  and  not  to  the  reversioner.(<)  But  if  a 
day  only  be  excepted  out  of  the  term,  then  it  is  an  underlease.(u)  If 
a  lease  contain  a  proviso,  making  it  void  if  the  lessee,(2;)  his  executors, 
or  administrators,  alien  without  license  in  writing,  a  voluntary  assign- 
ment by  the  executor  or  administrator,  without  such  leave,  will  amount 
to  a  forfeiture.(l)  Provisoes  for  re-entry  in  a  lease  are  to  be  construed, 
as  other  contracts,  according  to  fair  and  obvious  construction ;  and  not 
with  the  strictness  of  conditions  at  common  law.(y) 

An  assignment  by  operation  of  law  will  not  amount  to  a  forfeiture : 
this  point  was  decided  for  the  first  time  in  Doe  d,  MUchinson  v.  Carter ^ 
8  T.  R.  57  ;  where  it  was  holden,  that  an  assignment  to  a  person  pur- 
chasing the  term  from  the  sheriff  under  a  bond  fide  execution,  would 
not  amount  to  a  forfeiture.(2) 

But  where  the  execution  is  in  fraud  of  the  covenant,(2)  the  assign- 
ment under  it  will  amount  to  a  forfeiture,  and  the  lessor  may  re-enter ; 
as  where  the  lessee  gives  a  warrant  of  attorney  to  confess  judgment  to 
a  creditor  for  the  express  pnrpose  of  enabling  such  creditor  to  take  the 
lease  in  execution  under  the  judgment. 

Covenant  against  assigning  without  license,  is  determined  by  a  license 
once  granted.     12  Yes.  191,  per  Sir  W.  Grant. 

(r)  Soe  d.  Gregton  v.  ffarrison,  2  T.  R.  426. 

is)  Doe  d,  Holland  v.  WortUt/j  1  Gampb.  20,  Ellmhorough,  0.  J. 
t)  Palmer  y.  Hdwardtj  Dong.  186,  n.  (u)  Holford  y.  Hatch,  Dong.  182. 

ix)  Roe  d.  Oreffson  y.  Harmon,  2  T.  R.  425. 
y)  Per  Lord  Tenderden,  G.  J.,  Doe  d.  Davis  y.  JSUam,  1  M.  A  Malk.  189. 
{z)  Doe  d.  Mitchinson  y.  Carter,  8.  T.  R.  300. 


(1)  Id  Seers  y.  Hind,  1  Yea.  Jun.  295,  one  of  the  questions  was,  whether  execntora 
were  warranted  in  disposing  of  a  lease  as  assets  of  the  testator,  where  there  was  a  pro- 
viso against  alienation  by  tibe  leuee.  Lord  Tkurlow,  Gh.,  said,  '*  If  A.  lets  a  farm  to  B., 
with  a  covenant  not  to  alien,  and  B.  dies,  maj  not  his  executors  dispose  of  the  term?  I 
think  it  has  been  determined  that  thej  may,  and  I  have  always  taken  it  to  be  clear  law. 
It  is  an  alienation  by  the  act  of  God.  I  remember  Lord  Gamden  entered  into  the  ques- 
tion much  in  the  same  way.  He  took  it  to  be  a  clear  law,  that  an  alienation  by  death 
could  not  be  a  forfeiture.  In  the  case  of  a  lease  for  j'ears  to  A.,  it  goes  to  his  executors, 
not  by  way  of  limitation,  as  in  the  case  of  a  remainder  over,  Ac,  but  it  goes  to  them  as 
coming  in  the  place  of  the  lessee.  I  understood  it  to  be  well  settled  as  I  haye  stated. 
But  I  do  not  mean  to  lay  down,  that  a  man  may  not  by  a  clause  in  his  will  provide  that, 
in  case  of  a  devolution  to  executors,  it  shall  not  be  alienable  by  them ;  but  it  must  be 
very  special  for  that  purpose." 

(2)  So  in  Smith  v.  Putnam,  3  Pick.  220,  where  lessee  covenanted  not  to  carry  off  any 
hay,  Ac.,  under  forfeiture  of  $10  per  ton,  and  a  quantity  of  hay  was  attached  on  mesne 
process  by  his  creditors  and  carried  off  against  bis  consent,  it  was  held  that  this  was  not 
a  breach  of  the  covenant. 
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[  *496  ]  Under  a  condition  not  to  alien  withoat  ^leave,  if  leave  is 
once  granted,  the  condition  is  entirely  discharged : 

Corpus  Christi  College,  in  Oxford,(a)  demised  land  for  a  term  of 
years  to  A.,  with  a  condition,  that  neither  A.  nor  his  assigns  should 
alien  the  land  without  the  special  license  of  the  lessors:  afterwards  the 
lessors  by  writing  under  seal,  licensed  A.  to  alien  the  land  to  any  per*^ 
son,  and  A.  afterwards  assigned  the  term  to  B. :  after  B.'s  death,  G. 
became  entitled  to  the  term,  and  assigned  it  to  the  defendant  Syms. 
The  lessors  entered  for  condition  broken.  It  was  resolyed  by  the  court, 
that  the  alienation  by  license  to  B.  had  determined  the  condition  as  to 
the  assignees ;  and  that  it  was  not  in  the  power  of  the  lessors  to  dispense 
with  an  alienation  for  one  time,  and  yet  to  consider  the  estate  aliened 
or  demised  as  afterwards  remaining  subject  to  the  condition ;  for  a  con^ 
dition  is  to  be  taken  strictly,  and  by  the  alienation  with  license  it  is 
satisfied.  So  in  the  case  of  a  demise  to  A.,  B.,  and  C.,(6)  with  a  like 
condition,  if  a  license  to  alien  be  granted  to  A.,  and  A.  aliens  by  virtae 
of  such  license,  the  condition  is  determined  as  to  B.  and  C.(l) 

Lessee  covenanted  that  he,  his  executors,  or  administrators,  would 
not  demise,  &c.  the  premises  without  license;  the  lessee  became  a  bank- 
rupt; his  assignees  took  to  the  lease,  and  assigned  it  to  A.  who  assigned 
it  to  the  original  lessee,  who  underlet  to  B. ;  it  was  holden,  that  the 
covenant  of  the  lessee  was  discharged  by  49  Geo.  III.  c.  121,  s.  19; 
and  consequently  that  the  subsequent  under-letting  by  the  lessee  wm 
was  no  breach  of  that  covenant,  wnich  no  longer  exi8ted.(c)  The  stat 
49  Geo.  III.  0. 121,  is  now  repealed,  but  see  similar  enactment  in  6  Geo. 
lY.  c.  16,  s.  75,  which  provides  for  three  cases :  first,  where  the  assignees 
accept  the  lease ;  in  which  case  it  declares  that  the  bankrupt  shall  not 
be  liable  to  pay  any  rent  accruing  after  the  date  of  the  commission,  or 
to  be  sued  in  respect  of  the  non-performance  of  any  of  the  covenants ; 
secondly,  where  the  assignees  decline  the  same;  in  this  case  also  the 
bankrupt  shall  not  be  liable,  in  case  he  deliver  up  the  lease  to 
[  '*'497  ]  the  lessor  within  '^'fourteen  days  after  he  shall  have  had  notice 
that  the  assignees  shall  have  declined  to  accept  the  lease ;  in 
this  case  the  covenants  on  both  sides  fall  to  the  ground.((2)  It  has  been 
holden,  however,  that  this  is  a  personal  discharge  to  the  lessee  only, 
and  that  a  8urety(^)  who  has  joined  in  the  lease  with  him  is  liable  for 
breaches  of  covenant,  accruing  between  the  date  of  commission  and 

(a)  Dumper  y.  St/mi,  4  Rep.  119,  b ;  Cro.  Eliz.  815;  1  Roll.  Abr.  471,  (G.)  pi.  1.  8.  C. 
See  the  record  of  special  yerdict,  Go.  Ent.  614,  b,  pi.  22.  "  The  profession  hare  alwajt 
wondered  at  Dumper't  case,  bat  it  has  been  law  so  many  centuries  that  we  cannot  nov 
reverse  it."     Per  Marutfieldf  C.  J.,  in  Do6  d,  Boseowen  v.  Blisi,  4  Taunt.  736. 

(6)  Leeds  and  Crompton,  adjudged;  cited  in  4  Rep.  120,  a;  1  RoU.  Abr.  472,  (G.)  pL 
7,  -S^.  C. 

(e)  Doe  d.  Cheere  y.  Smith,  5  Taunt.  795. 

(d)  Keareey  v.  Caretaire^  2  B.  A;  Ad.  716. 

(e)  Tuck  y.  Fyeon^  6  Bingh.  321. 

(1)  So  in  the  case  of  a  demise,  upon  condition  that  the  lessee  shall  not  alien  the  land, 
or  any  part  thereof^  without  the  assent  of  the  lessor,  and  afterwards  the  lessee  alieos 
part,  with  the  assent  of  the  lessor,  the  lessee  may  alien  the  residue  without  such  assent ; 
per  Popham,  C.  J.,  4  Rep.  120,  a,  who  denied  the  contratj  position  (though  a4jn<lg«<l  in 
Dyer,  334,  b,  pi.  32,)  to  be  law. 
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actual  delivery  up  of  lease  by  lessee  under  this  statute.  And  where 
.original  lessee  had  assigned  to  B.  subject  to  the  payment  of  rent,  and  B. 
entered,  and  afterwards  became  bankrupt,  and  rent  became  due  after 
the  commission,  and  the  assignees  of  the  estate  declined  the  lease ;  and 
then  covenant  was  brought  by  the  lessor  against  the  lessees ;  it  was 
holden,(/)  that  the  action  might  be  maintained ;  for  if,  before  the  sta- 
tute, there  had  been  an  assignment  of  the  lease,  and  the  lessor  had 
accepted  rent,  he  might,  notwithstanding,  have  proceeded  by  covenant 
against  the  lessee ;  for  the  privity  of  contract  was  not  destroyed.  The 
statute  made  no  difference ;  it  contemplated  the  case  of  a  bankrupt 
lessee  only,  not  of  an  assignee  of  the  term.  The  statute  did  not  apply 
to  this  case.  The  statute  operates  only  as  a  personal  discharge  of  the 
bankrupt ;  for  it  does  not  say  that  the  lease  and  the  covenants  shall  be 
at  an  end,  but  merely  that  the  bankrupt  lessee  shall  not  be  liable  to  be 
sued  in  respect  of  any  subsequent  non-observance  of  the  covenants. 
Lastly,  where  the  assignees  do  not,  upon  request,  elect,  whether  they 
will  accept  or  decline  ;  in  which  case,  the  Lord  Chancellor  has  power, 
upon  petition,  to  order  the  assignees  to  elect  and  to  deliver  up  the  lease 
and  possession  of  the  premises.  See  further  on  this  subject,  post^  p. 
614,5. 

Whether  the  license  to  assign  be  general,  as  in  the  preceding  case  of 
Dumper  v.  Sym%j  or  particular,  as  "  to  one  particular  per8on,(^  subject 
to  the  performance  of  the  covenants  in  the  original  lease,"  yet  the  con- 
dition is  gone,  and  the  assignee  may  assign  without  a  license.  But 
where  there  is  an  exception  out  of  the  original  restriction  to  alienate  in 
favour  of  an  assignment  by  will,  and  an  assignment  is  made  by  the 
lessee  by  will ;  and  then  his  executors  make  another  assignment,  and 
not  by  will,  it  seems  that  this  last  assignment  is  bad. (A)  Acceptance 
by  the  lessor  of  rent  due  after  condition  broken  with  notice,  is  a  waiver 
of  the  forfeiture. (i)  A  court  of  equity  will  not  relieve  against  a  for- 
feiture occasioned  by  breach  of  covenant(A;)  not  to  assign. 

8.  Of  the  Covenant  to  Repair.{T) 

The  lessee  of  a  house,  on  a  general  covenant  to  repair  during  the 
term,  is  bound  to  rebuild  in  case  the  house  be  consumed  by  an 
♦accidental  fire.(m)(l)    If  a  lessor  covenant(w)  that  he  will,  [  *498  ] 

(/)  Manning  t.  Flight,  3  B.  &  Ad.  211. 
(g)  Brummell  v.  Macphetion,  14  Yes.  173,  Eldim^  Ch. 
(h)  Lloyd  V.  Critpe,  6  Taunt.  249. 

(i)   Goodright  d,.  Walter  v.  David*,  Oowp.  804 ;  Wkitcheot  7.  Fox,  Cro.  Jac.  398. 
(k)  Per  Lord  Eldon,  Chr.  in  Bill  v.  Barclay,  18  Ves.  63. 
(/)  See  anU,  p.  469,  470. 

(»»)  E.  of  Chetterfield  T.  D,  of  Bolton,  Com.  B.  627 ;  Bullock  T.  Dommitt,  6  T.  R.  650, 
S.  P. 
(n)  Loader  v.  Kemp,  2  0,  kV.  375,  Beat,  C.  J. 


(1)  In  manj  cases  an  exception  of  accidents  bj  6re  or  tempest  is  introduced  into 
leases  for  the  protection  of  lessees.  It  appears,  from  the  cases  of  Monk  v.  Cooper,  and 
Hare  v.  Grovea,  3  Anstr.  687,  that  this  exception  should  be  introduced  into  the  covenant 
for  repairs,  in  order  to  exempt  the  lessee  from  the  obligation  of  paying  rent  as  well  as 
rebuilding,  in  case  the  house  should  be  destroyed  by  fire  or  tempest.  *  In  Walton  y.  Waters 
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in  case  the  messuage,  sliop,  and  building  demised  be  burned  down, 
rebuild,  and  replace  the  same,  in  the  same  state  thej  were  in  be- 
fore the  fire,  he  is  only  bound  to  rebuild  what  he  let,  and  not  any  ad- 
ditional parts,  which  may  have  been  erected  by  the  lessee. 

On  a  covanant  to  erect  a  bridge  in  a  substantial  manner,  and  to 
uphold  and  keep  in  repair  for  a  certain  time ;  although  the  bridge  is 
broken  down  by  an  extraordinary  flood,  yet  the  party  covenantmg  is 
is  bound  to  repair.(o)(l)  Where  the  lessor  of  a  house  situate  in  a 
borough  covenanted  with  lessee  to  repair  all  the  external  parts  of  the 
premises,  except,  &c.,  and  the  corporation  pulled  down  an  adjoining 
house,  leaving  the  wall  of  the  demised  house  exposed  and  without  sup- 
port, and  thereupon  the  wall  fell  down  and  the  house  became  uninhab- 
itable, and  lessor  when  called  upon  to  repair  refused,  and  lessee  began 
to  rebuild  the  wall,  and  sued  lessor  upon  his  covenant ;  it  was  holden, 
that  the  external  parts  of  premises  are  those  which  form  the  inclosure 
of  them,  and  beyond  whicn  no  part  extends  ;  and  that  defendant  was 
liable  on  his  covenant,  though  the  injury  to  the  wall  was  done  in  the 
first  instance  by  the  corporation. (jo) 

In  a  lease  of  a  dwelling-hou3e(a)  with  the  appurtenances  for  fourteen 
Years,  the  covenant  to  keep  and  leave  the  house  in  repair,  was  held  to 
be  satisfied  by  keeping  it  in  substantial  repair,  according  to  the  nature 
of  the  building ;  and  with  a  view  to  determine  the  relative  sufficiency 
of  the  repair,  the  jury  may  be  directed  to  inquire  whether  the  house 
was  new  or  old  at  the  time  of  the  demise.  So  where  the  covenant  was 
to  keep  the  premises  in  good  and  tenantable  repair,  and  to  surrender 
them  at  the  end  of  the  term  in  like  tenantable  condition,  reasonable 
wear  and  tear  excepted;  Tindaly  0.  J.,  said  the  meaning  of  such  a 
covenant  was  well  understood  to  be  good  and  tenantable  re- 
[  *499  ]  pair,  regard  being  had  to  the  state  of  the  "^premises  in  point 
of  age.  The  landlord  is  not  to  have,  at  the  end  of  the  term, 
a  new  house  at  the  tenant's  expense.  The  general  state  and  condition 
of  the  premises  at  the  time  of  the  demise  may  be  shown,  but  not  matters 
of  detail,  (r)  The  same  nicety  of  repair  is  not  exacted(«)  for  an  old 
building  as  for  a  new  one.  And  where  a  lessee  covenants(f)  to  keep 
old  premises  in  repair,  he  is  not  liable  for  such  dilapidations  as  result 
from  the  natural  operation  of  time  and  the  elements.  In  a  recent  case 
at  Nisi  Prius,(u)  where  the  agreement  was  ^'to  put  premises  into 

(o)  Brecknock  Company  ▼.  Fritehardj  6  T.  R.  Y60.    See  Shubrick  r.  S€Unumd,  3  Bur. 
1637,  to  the  same  effect. 

(p)  Oreen  v.  Eal^t^  2  Q.  B.  226 ;  1  O.  &  D.  468. 

(g)  Stanley  v.  Towgood,  3  Binji^h.  N.  C.  4 ;  3  Sc.  313. 

(r)  Young  y.  Mantx^  6  Sc.  277.     See  also  Bwrdett  t.  Wither9^  7  A.  &  B.  136. 

[a)  ManU  v.  Qoring^  4  Bingh.  N.  C.  453. 

\t)  Gutieridge  v.  Munyard,  1  M.  k  Rob.  334. 

\u)  Belcher  v.  M^Intoth^  2  M.  &  Rob.  186. 


AotMtf,  2  Saund.  420,  covenant  was  brought  against  lessee  of  a  hoose  for  not  repairing : 
defendant  pleaded  that  the  house  had  been  destroyed  by  fire,  bat  in  conrenient  time 
after  had  been  rebuilt.    Plaintiff  demurred  specially,  because  defendant  did  not  show  by 
whom  the  dwelling-house  was  rebuilt    Judgment  for  plaintiff. 
(1)  See  ante,  p.  470,  note. 
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habitable  repair/*  Alder%on^  B.,  said,  ^^  It  is  difficult  to  suggest  any 
material  difference  between  the  term  ^  habitable  repair/  used  in  this 
agreement,  and  the  more  common  expression  Uenan table  repair;'  they 
must  both  import  such  a  state,  as  to  repair,  that  the  premises  may  be 
used  and  dwelt  in,  not  only  with  safety,  but  with  reasonable  comfort,  by 
the  clftss  of  persons  by  whom,  and  for  the  sort  of  purposes  for  which, 
they  were  to  be  occupied."  Where  by  an  agreement  for  a  lease  of 
copyhold  premises  for  twenty-one  years,  to  be  made  as  soon  as  a  license 
could  be  obtained  from  the  lord  of  the  manor,  defendant  covenanted  to 
keep  the  premises  in  repair  during  the  said  term,  and  there  was  a  cove- 
nant by  plaintiff  for  quiet  enjoyment ;  defendant  entered,  and  occupied 
the  premises  for  the  twenty-one  years :  it  was  holden,  that  he  was  liable 
on  the  covenant  to  repair,  though  no  lease  had  ever  been  made  to  him 
pursuant  to  the  agreement,  nor  any  license  obtained  from  the  lord  for 
that  purpose.(2;) 

See  further  as  to  the  covenant  to  repair  where  the  premises  have 
been  burnt  down,  anUj  p.  470,  1,  2. 

4.  Of  the  Covenant  to  Insure. 

In  every  lease,  containing  a  covenant  to  insure  against  loss  by  fire, 
it  should  be  stipulated  that  the  money  to  be  recovered  from  the  in* 
surance  office  shall  belaid  out  in  restoring  the  premises;  and  a  covenant 
containing  such  a  stipulation  will  run  with  the  land.  And  where  the 
premises  are  situated  within  the  limits  mentioned  in  the  Party-wall 
Act,  (14  Geo.  III.  c.  78,)  the  effect  of  which  act  is  to  enable  the  land- 
lord by  application  to  the  governors  or  directors  of  the  insurance  office 
to  have  the  sum  insured  laid  out  in  rebuilding  the  premises,  a  covenant 
to  insure  is  a  covenant  running  with  the  land ;  for,  connecting  that 
covenant  with  the  act  of  parliament,  the  landlord  has  a  right  to  say, 
that  the  money,  when  recovered,  shall  be  so  laid  out.  It  is,  therefore, 
as  compulsory  on  the  tenant  to  have  the  money  laid  out  in  rebuilding, 
and  as  beneficial  for  the  landlord,  as  if  the  tenant  had  expressly  cove- 
nanted that  he  would  lay  out  the  money  to  be  received  in  re- 
spect of  the  policy  upon  the  premises,  (y)  *Lessee  covenanted,  [  *500  ] 
that  he  and  assigns  would  insure  the  demised  premises  and 
keep  them  insured  during  the  term,  and  deposit  the  policy  with  the 
lessor ;  it  was  holden,(yy)  that  the  true  construction  of  this  covenant  was, 
not,  that  the  lessee  should  effect  one  policy,  and  keep  that  policy  on 
foot,  but  that  the  lessee  and  his  assigns  should  always  keep  the  premises 
insured  by  some  policy  or  another ;  and  that  it  was  a  breach,  if  they 
were  uninsured  at  any  one  time,  and  a  continuing  breach  for  any 
portion  of  time  that  they  remained  uninsured. 

If  a  lease  contains  a  covenant  by  the  tenant  to  keep  the  premises  in 
repair,  and  a  covenant  to  insure  them  for  a  specific  sum  against  fire ; 
on  their  being  burnt  down,  the  tenant's  liability  on  the  former  covenant 

(x)  Pfotor  V.  Carter,  9  M.  &  W.  316. 

\y)   Vernon  v.  Smith,  5  B.  &  A.  1. 

(yy)  Doe  d.  Ftowtr  T.  Peek,  1 B.  &  Ad.  428.  See  also  Doe  d.  Pitt  v.  Laming,  4  Camp.  73. 
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18  not  limited  to  the  amount  of  the  sum  to  be  insure  1  nnder  the  lat- 
ter. (2) 

A  court  of  equity  will  not  afford  any  relief  by  injunction  against  a 
forfeiture  for  breacn  of  a  covenant  to  insure.(a) 


y.  By  whom  the  Action  of  Covenant  may  he  Maintained: 

1.  Heir.  p.  500. 

2.  Executor,  p.  501. 

3.  Auigtue.p.  602. 

1.  By  Heir, — Covenants  which  run  with  the  land  will  descend  to  the 
heir  of  the  covenantee  ;(1)  and  he  may  sue  for  a  breach  thereof;  as 
where  the  lessee  covenanted  with  the  }essor,(i)  his  executors,  and  ad- 
ministrators, to  repair;  it  was  holden,  that  the  heir  of  the  lessor,  though 
not  named,  might  have  covenant  against  lessee  for  not  repairing.(2| 
Plaintiff  declared  as  heir  on  a  covenant  by  lessee  for  years  to  repair,((r) 
and  assigned  for  breach,  that  the  premises  were  out  of  repair  for  i 
period  of  time  which  included  a  portion  of  his  ancestor's  life  ;  and  on 
this  ground  an  exception  was  taken  in  arrest  of  judgment,  after  yerdict 
for  the  plaintiff;  but  it  was  overruled ;  HoU,  C.  J.,  observing,  that  if 
the  premises  were  out  of  repair  in  the  time  of  the  ancestor,  and  con- 
tinued so  in  the  time  of  the  neir,  it  was  a  damage  to  the  heir ;  and  the 
jury  give  as  much  in  damages  as  would  put  the  premises  in  repair,  re- 
spect being  had,  not  to  the  length  of  time  they  continued  in  decay,  but 
to  what  it  will  cost  at  the  time  of  action  brought^  to  put  the  premises  in 
repair.  Upon  a  covenant  with  A.  and  his  heirs  to  do  all  lawful  and 
reasonable  acts  for  further  assurance,  upon  request,  and  a  request, 

Ut)  Dighy  t.  Atkinson,  4  Gampb.  275. 

[a)    White  V.  Warner,  2  Mer.  459. 

[bj  Lougher  r.  Williamt,  2  Lev.  92 ;  Skin.  305. 

(c)    Vivian  v.  Campion,  Salk.  141. 

ri)  A  covenant  of  warranty  until  eviction,  passes  to  heir  or  assignee.     King  r.  Kerr, 
6  Ohio,  155 ;  Backua  v.  M'Coy,  3  Id.  221  ;  Robinaon  Y.  O'Nid,  3  Id.  526. 

(2)  An  action  of  covenant  must  be  brought  by  one  of  the  parties  between  whom  the 
covenant  is  made.  A  third  person  cannot  maintain  an  action  on  a  covenant  though 
made  for  his  benefit.  Montague  v.  Smith,  13  Mass.  404,  405,  per  Parker,  C.  J. ;  JBombeei 
v.  WfJitbrook,  9  Johns.  73 ;  Smith  y,  Emery,  7  Halst.  53 ;  Howe  v.  Hov,  1  N.  Uamp.  4d; 
Gardner  v.  Gardner,  10  Johns.  47.  Actions  for  the  breach  of  the  covenants  ia  a  deed  of 
land,  must  be  brought  in  the  name  of  the  covenantee,  except  in  the  cases  of  a  covenant 
real,  when  it  may  be  brought  in  the  name  of  any  subsequent  purchaser  of  the  land. 
Clark  V.  Stcift,  3  Met.  390.  Bat  these  actions  may  be  brought  by  the  grantee  in  his  own 
name,  although  he  has  sold  the  land,  if  the  benefit  of  the  covenant  is  reserved,  althoogh 
not  by  writing  under  seal  at  the  time  of  the  sale.  Thompson  v.  Shattuck,  2  Met  613. 
Thus  where  A.  sold  land  to  B.,  with  a  covenant  of  general  warranty,  and  B.  sold  to  C. 
with  warranty  also,  C.  was  evicted  by  paramount  and  sued  A.  upon  his  warranty  to  B., 
declaring  as  the  assignee  of  B.  Held,  that  the  sale  of  the  land  to  C,  with  wairanty, 
constituted  him  the  assignee  of  B.,  and  that  he  was  entitled  to  bring  the  action.  Hcpkiu 
v.  Lane,,  9  Yerg.  79.  So  where  parties  mutually  covenant,  one  to  convey,  and  the  other 
to  do  certain  acts  in  consideration  of  the  conveyance,  the  failure  of  either  to  perform  his 
part  of  the  covenant,  gives  a  right  of  action  to  the  other  on  the  covenant,  although  such 
failure  may  work  a  forfeiture  of  the  rights  of  one  of  the  parties,  for  the  other  may  waive  ' 
the  future.     Lucas  v.  Clemens,  7  Miss.  367. 
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made  by  tlie  ancestor  in  his  life  to  levy  a  fine,  and  neglect  so 

to  do,  the  *ancestor  not  being  evicted  in  his  life,  but  the  heir  [  *501  ] 

being  evicted  afterwards,  the  heir  may  maintain  an  action 

upon  the  request  of  the  ancestor,  and  refusal  made  to  him ;  because  the 

ultimate  damage  had  not  accrued  in  the  life  of  the  ancestor.  ((2) 

2.  By  Executor, — ^A.  and  B.  his  wife,  by  indenture,  demised  lands 
to  C.  for  twenty-one  years,  and  thereby  covenanted,  that  they  {viz,) 
A.  and  B.i  would  at  the  end  of  twenty-one  years,  make  a  good  lease  to 
C.  and  his  oBsigns  for  twenty-one  years,(g)  commencing  at  the  expira- 
tion of  the  first  term.     During  the  first  term,  the  lessee  died,  having 
made  his  will  and  appointed  D.  his  executrix,  who  entered,  &c.,  and 
died,  having  made  her  will  and  appointed  the  plaintiff  her  executor, 
who  entered,  &c.     At  the  expiration  of  the  first  term,  A.  and  B.  having 
refused  to  grant  the  further  lease,  an  action  was  brought  by  the  plain- 
tiff (as  executor  of  D.  executrix  of  G.  the  lessee,)  on  this  covenant, 
against  A.  the  husband ;  and  it  was  adjudged  that  the  action  would 
well  lie.     The  reasons  of  the  judgment  are  not  mentioned  in  the  report ; 
but  it  appears  to  have  been  decided  on  the  ground  that  the  plaintiff, 
being  executor  of  D.  who  was  executrix  of  C.  the  lessee,  was,  as  such, 
entitled  to  the  benefit  of  his  covenant.     Covenant  by  the  plaintiff  as 
executor  of  J.  S.(/)     The  defendant  sold  lands  to  J.  S.,  and  cove- 
nanted with  him,  his  heirs,  and  assigns,  that  he  should  enjoy  the  lands 
against  all  persons  claiming  under  one  A. ;  and  the  breach  assigned 
was,  that  B.  and  C.  in  the  lifetime  of  the  testator,  entered  claiming 
under  A.     On  demurrer  to  defendant's  plea,  it  was  contended,  for  the 
defendant,  that  the  covenant  was  with  J.  S.,  his  heirs,  and  assigns, 
touching  an  estate  of  inheritance ,  and,  therefore,  that  the  action  ought 
to  have  been  brought  by  the  heir  or  assignee,  and  not  by  the  executor ; 
but  it  was  resolved  by  the  court,  that  the  eviction  being  to  the  testator 
in  his  lifetime,  he  could  not  then  have  an  heir  or  assignee  of  this  land, 
and  therefore  the  damages  belonged  to  the  executor,  though  not  named 
in  the  covenant ;  for  he  represented  the  person  of  the  testator.    But 
where  the  plaintiff  as  executrix  declared  that  the  defendant,  by  deed, 
conveying  to  plaintiff's  testator  certain  land  in  fee,  subject  to  redemp- 
tion on  payment  of  a  sum  certain,  covenanted  with  the  testator,  his 
heirs,  and  assigns,  that  he  was  at  the  time  of  the  execution  of  the  deed 
seised  in  fee,  and  had  a  right  to  convey,  &c.,  and  assigned  for  breach 
that  the  defeAdant  was  not  seised,  &c.,  and  had  not  a  ri^ht  to  convey, 
&c. ;  it  was  holden,  that  the  executrix  could  not  maintain  this  action 
without  showing  some  special  damage  to  the  testator  in  his  lifetime,  or 
that  the  plaintiff  claimed  some  interest  in  the  premises.(^)     But  the 
plaintiff,  being  devisee  in  fee,  sued  afterwards  in  that  cha- 
racter, stating  as  damage,  '*'that  the  premises  were  thereby  of   [  *bQ2  ] 
much  less  value  than  they  would  have  been,  and  that  she  had 
been  prevented  from  selling  them  at  so  large  a  price  as  she  otherwise 

[d)  King  v.  Jones  and  anothery  5  Taunt.  418.    Affirmed  on  error,  4  M.  A  S.  188. . 
\e)  Chapman  y.  Dalton^  Plowd.  284,  a. 
[/)  Lucy  v.  LevingUm^  2  Ler.  26  ;  1  Ventr.  175,  8.  C. 

ig)  Kingdon  Y.  NottUy  E.  53  Geo.  HI.  B.  R.  on  special  dem.  1  M.  ft  S.  355,  cited  bj 
Healhj  J.,  deliYering  judgment  of  court  in  King  v.  Jonetf  5  Taunt.  418. 
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would;  and  it  was  holden(A)  that  the  action  was  maintamahle.  The 
cases  of  Kingdon  y.  Nottle^  and  King  y.  Jone^j  haYe  decided,  that 
where  there  are  coYonants  real,  that  is,  which  run  with  the  land  and 
descend  to  the  heir,  though  there  may  haYe  been  a  formal  breach  in 
the  ancestor's  lifetime,  jet  if  the  substantial  damage  has  taken  place 
since  his  death,  the  real  representatiYC  and  not  the  personal  is  the  pro- 

f>er  plaintiff.  But  where  the  coYenant  is  merely  collateral,  as  where 
essee  coYenanted  not  to  fell,  lop,  or  top  timber  trees,  excepted  out  of 
the  demise,  the  executor  of  the  lessor  may  maintain  an  action  for  a 
breach  in  the  lifetime  of  the  testator.(e)(l)  • 

(A)  Kingdon  v.  Nottle^  4  M.  &  S.  53. 

(t)  Raymond  T.  Fitch^  2  Cr.  M.  k  B.  688. 

(1)  In  the  last  case,  Kingdon  T.  Kottle^  Lord  EUenborough  says,  that  ''the  point  ia 
certainly  a  new  one,  and  that  he  should  have  paused,  if  he  had  thought  that  more 
Authorities  could  hare  been  found."  A  directij  contrary  decision  had  been  made  in  the 
Supreme  Court  of  New  York,  principally  on  the  authority  of  Lucy  t.  LevingUm,  la 
an  action  by  the  heirs,  on  a  breach  of  covenant  of  seisin,  it  was  holden,  that  the  right 
of  action  did  not  descend  to  the  heirs,  but  to  the  personal  representatives;  that  the 
covenant  was  not  connected  with  the  estate,  because,  as  no  estate  passed  by  the  deed  to 
the  ancestor,  none  descended  to  the  heirs ;  and  that  the  right  of  the  ancestor  was  a  mere 
right  of  action  for  a  breach  of  covenant  in  his  lifetime,  which,  upon  his  death,  belonged 
exclusively  to  his  personal  representatives,  and  the  damages  recovered  were  assets  ia 
their  hands.  Hamilton  \.  Wilton^  4  Johns.  Rep.  72 ;  Bennett  v.  Irvin^  3  Id.  329.  In  iRtchS 
T.  Warner^  5  Conn.  Rep.  497,  694,  Ch.  J.  ffosmer,  examines  this  subject,  and  condndes, 
'  that  "  The  determinations  in  the  cases  of  Kingdon  t.  NotUe,  are  against  the  ancteDt, 
uniform,  and  established  law  of  Westminster  Hall ;  against  well  settled  priDciples  and 
decided  cases  in  the  surrounding  states."  See  also  Davit  y.  Lyman^  6  Conn.  Rep.  254, 
to  the  same  effect.  The  same  doctrine  with  the  New  York  cases  quoted  abore^  is  asserted 
in  Martton  v.  Jlobht^  2  Mass.  Rep.  439 ;  Withy  v.  Mumfordy  5  Cowen,  137 ;  CJ^pnwa  t. 
JTolmety  5  Halsted,  20  i  Binney  v.  JlanUj  3  Marshall|  324;  LoU  T.  Thomas^  1  Pennington, 
409. 

"  On  this  side  of  the  Atlantic,  the  state  of  Indiana  is  the  only  one  in  which  the  prin- 
ciple decided  by  the  English  cases  has  been  fully  recognized  and  enforced  from  the  bench, 
although  there  are  some  in  which  no  opposite  opinion  has  been  expressed.  Martm  t. 
Baker,  5  Blackf.  332. 

"  Recent  statutory  provisions,  however,  in  Maine,  have  established  the  law  in  accordance 
with  it.     Rev.  Stat.  1841. 

<'  The  Supreme  Court  of  Ohio,  though  professing  not  to  go  quite  to  the  extent  of  the 
modem  English  cases,  yet  has  not  in  reality,  stopped  far  short  of  them.  BacktUj  Admin* 
ittratoTj  V.  WCoy,  3  Ohio,  216,  is  the  leading  case,  and  although  the  pleadings  did  not, 
perhaps,  strictly  call  for  the  doctrine  there  laid  down,  yet  it  has  since  been  adhered  to, 
and  become  the  law  of  thiit  state.  After  referring  to  the  English  decisions  jnst  cited, 
Sherman,  J.,  in  delivering  the  opinion  of  the  court,  held,  that  they  settled  that  "when 
the  heir  or  aspipjnce  acquires  any  interest  in  the  land,  however  small,  by  even  an  imper- 
fect or  defective  title,  he  shall  be  entitled  to  the  benefit  of  all  those  covenants  that 
concern  the  realty  ;  and  where  he  has  been  evicted  by  paramount  title,  he  is  the  party 
damnified  by  the  non-performance  of  the  grantor's^covenants,  and  for  such  breach  may 
sustain  an  action.  This  seems  to  be  reasonable  in  itself,  as  well  as  in  accordance  with 
the  terms  of  the  covenant.  By  considering  the  covenant  of  seisin  as  a  real  covenant, 
attendant  upon  the  inheritance,  it  will  form  a  part  of  every  grantee's  security,  and 
make  that  which  otherwise  must  be  cither  a  dead  letter  or  a  means  of  injustice,  a 
mo:3t  useful  and  beneficial  covenant.  A  dead  letter,  when  an  intermediate  conveyance 
has  taken  place  between  the  making  of  the  covenant  and  the  discovery  of  the  defect  of 
title,  and  the  covenantee  refuses  to  bring  suit  A  means  of  injustice,  when,  after  the 
covenantee  has  sold  and  conveyed  without  covenants,  he  brings  and  sustains  an  action, 
on  the  ground  that  the  covenant  was  broken  the  moment  it  was  entered  into,  and  could 
not,  therefore,  be  assigned.  When  lands  are  granted  in  fee,  by  such  a  conveyance  as 
will  pass  a  fee,  and  the  grantor  covenants  that  he  is  seised  in  fee,  we  can  perceive  no 
objection,  legal  or  equitable,  to  this  covenant,  as  well  as  the  covenant  of  warranty. 
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Lessee  for  years  by  indenture  demised  for  a  term  longer  than  his 
own,  the  under-lessee  covenanting  to  pay  rent  to  the  lessee ;  it  was 
holden,(i)  that  the  executor  of  lessee  might  sue  the  under-lessee  for 
rent  accruing  during  the  continuance  of  the  term;  for  the  deed  operated 
as  a  demise,  and  the  covenant  was  for  a  payment  in  the  nature  of  rent. 
Executors,(Q  though  not  named,  may  sue  on  a  covenant  made  with 
testator,  in  reference  to  a  chattel. 

3.  By  Aiiignee.iX) — ^Assignee  of  part  of  the  reversion  of  all  the  land 
demised,(m)  may  take  advantage  of  the  covenants  contained  in  an 
indenture  of  demise ;  for  he  is  an  assignee  within  the  stat.  32  Hen. 
YIII.  c.  34.  As  the  assignee  of  a  term  is  bound  by  covenants  which 
run  with  the  land,  so  he  may  take  advantage  of  them.(n)(2)  If  a  man 
demise  or  grant  land  to  a  woman  for  years,(o)  and  the  lessor  covenant 
with  the  lessee  to  repair  the  houses  during  the  term,  the  woman  takes 
husband,  and  dies,  the  husband  shall  have  an  action  of  covenant  as  well 

r*)  Baker  v.  OottUn^,  i  Bingh.  N.  C.  19. 
I)  Doe  d,  Rogert  r.  Sogers^  2  Nev.  k  Man.  550. 
|m}  1  Inst.  215,  a.  (ii)  Gro.  Blis.  653. 

(0)  Spencer' t  case,  5  Rep.  17,  a^  5th  Resolution. 

ing  with  the  land,  so  long  as  the  purchaser  and  the  saccessiye  grantees  under  him, 
remain  in  the  undisturbed  possession  and  enjoyment  of  the  land. 

The  doctrine  thus  held,  though  strenuously  assailed  in  the  argument  of  a  subsequent 
case,  was  nevertheless  there  adopted  by  the  court ;  and  it  may  be  said  to  be  the  settled 
law  in  the  state  of  Ohio.    Fort  ▼.  Burnett,  10  Ohio,  327  ;  Deirre  v.  Sunderland,  17  lb.  60. 

The  weight  of  American  authority  is  nevertheless  undoubtedly  in  favor  of  the  posi- 
tion that  the  covenant  for  seisin  being  broken,  if  at  all,  at  the  instant  of  its  creation,  is 
thereby  turned  into  a  mere  right  of  action,  incapable  of  assignment,  and  consequently  pf 
being  exercised  by  any  but  the  covenantee,  or  his  personal  representatives.  JSaeker  r. 
Storer,  8  Greenl.  228 ;  Heath  v.  Whidden,  24  Maine,  383;  WUlianu  y.  Wetherbee,  I  Aiken, 
233;  Garfield  v.  WUliame,  2  Verm.  327;  Richardson  V.  Dorr,  5  Id.  9;  Potter  v.  Taylor, 
6  Id.  676 ;  Pierce  v.  Johnson,  4  Id.  263;  Mitchell  v.  Warner,  6  Conn.  497  ;  Davis  v.  Lyman, 
6  Id.  249 ;  Biekford  v.  Page,  2  Mass.  455 ;  Preacott  v.  IVueman,  4  Id.  629 ;  Wheloek  v. 
Thayer,  16  Pick.  68 ;  Thayer  v.  OUmmence,  22  Id.  490 ;  Clark  v.  S»ifl,  3  Mete.  390 ;  UamilUm 
V.  Wilson,  4  Johns.  72  ;  Townsend  v.  Morris,  6  Cowen,  123;  Beddoes,  exV,  v.  Wadsworthf 
21  Wend.  120;  MCarty  v.  Leggett,  3  Hill,  134;  Lot  V.  Thomas,  1  Penn.  407;  Chapman 
V.  Holmes,  5  Halst.  20;  Garrison  v.  Sandford,  7  Id.  261 ;  Wilson  v.  Pbrbes,  2  Dev.  30 ; 
Oriel  V.  Hodges,  3  Id.  200 ;  South's  heirs  v.  Hoy's  heirs,  3  Monr.  94 ;  Rice  v.  Spottiswood, 
6  Id.  40 ;  Pierce  v.  Duval,  9  B.  Monr.  48 ;  Logan  v.  Moulder,  1  Pike,  313  ;  Ross  v.  Turner, 
2  English,  132  ;"  Rawle  on  Gov.  347,  2d  ed. 

(1)  Covenant  of  warranty  runs  with  the  land,  and  the  assignee  may  sue  the  cove- 
nantor in  his  own  name,  and  is  not  affected  by  the  equities  existing  between  the  original 
parties.  Suydam  v.  Jones,  10  Wend.  180.  When  grantor  was  disseised  at  the  time  of 
conveyance,  no  action  lies  against  him  by  the  assignee  of  the  grantee  on  the  covenant 
of  warranty  and  seisin.  Bartholomew  v.  Cardee,  14  Pick.  167 ;  Backus  v.  MCoy,  3  Ohio, 
221 ;  Robinson  v.  CNeU,  3  Id.  526.  No  action  lies  for  breach  of  covenant  of  special 
warranty  in  the  name  of  grantee,  if  he  has  before  the  breach  conveyed  to  another,  as  it 
is  a  covenant  that  runs  with  the  land.  Or^n  v.  Fairbrother,  1  Fairf.  91.  JThe  assignee 
of  a  fee  tkrm  rent  being  an  estate  of  inheritance,  may  sue  therefore  in  his  own  name. 
ScoU  V.  Lunt,  7  Pet.  596. 

(2)  If  grantee  of  land  assign  by  deed  of  warranty,  he  may  sue  on  covenants  running 
with  the  land,  although  the  breach  was  subsequent  to  the  assignment ;  Seeus,  if  be 
assigns  by  a  quit-claim  deed.  Kane  v.  Sanger,  14  Johns.  Rep.  89.  The  rule  is,  that  if 
the  assignment  be  such  that  the  assignor  is  holden'  to  indemnify  the  assignee  against  the 
covenants,  he  may  sue.  Beckford  v.  Page,  10  Mass.  Rep.  456.  This  rule  is  founded  on 
the  principle,  that  no  man  can  recover  damages  who  can  have  sustained  no  damages. 
And  plaintiff  must  aver  in  his  declaration,  that  he  is  answerable  to  his  assignee,  on 
account  of  the  eviction  stated.    J^iles  v.  SawteU,  7  Mass.  Rep.  444. 
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on  the  ooTenant  in  law  npon  the  words  ^^  demise  or  grant/'  as  upon  the 
express  covenant.  The  law  is  the  same  with  respect  to  tenant  by 
statute  merchant)  or  statute  staple  or  elegit,  of  a  term,  and  with  respect 
to  him  to  whom  a  lease  for  years  is  sold  oy  force  of  any  execution,  who 
shall  have  an  action  of  covenant  in  the  like  case  as  a  thing  annexed  to 
the  land,  although  they  come  to  the  term  hj  act  of  law.ri)  So  the 
executor  of  B.,(  t?)  the  executor  of  A.,  is  entitled  to  the  benefit  of  a 
oovenant  made  with  A.  and  his  assigns,  for  he  is  the  assignee  in  law  of 
A.  N.  The  word  (is9ignee  comprehends  the  assignee  of  the  assignee, 
the  executors  of  the  assignee  of  the  assignee,(9)  and  the  assignee  of 
the  executor  or  administrator  of  the  assignee.(2)    But  covenant  does 

not  lie  by  an  assignee  for  a  breach  done  before  his  time.(r) 
[  *508  ]   A  mortgagee  *died  possessed  of  the  residue  of  a  mortgage 

term,  subject  to  the  usual  proviso  of  its  being  determined  on 

Sayment  of  the  money  on  a  given  day ;  the  money  was  not  paid  at  the 
ay,  and  afterwards  the  mortgagee  died,  having  bequeathed  the  money 
to  the  plaintiff  by  will,  and  appointed  him  his  executor :  it  was  held,(9) 
that  the  plaintiff  could  not  sue  in  covenant  as  assignee  of  the  term, 
because  this  was  a  personal  covenant,  collateral,  and  not  running  with 
the  land,  and  because  it  was  broken  in  the  lifetime  of  the  testator.(3) 

Stat  82  Sen.  VIIL  c.  84.— The  stat.  32  Hen.  VIIL  c.  34,  after 
reciting,  that  many  temporal  and  religious  persons  had  made  leases 
and  grants  of  land  for  life  or  lives,  or  for  term  of  years,  by  writing 
under  seal,  containing  conditions  and  covenants  to  be  performed  as 
well  on  the  part  of  the  lessees  and  grantees,  their  executors  and  assigns, 
as  on  the  part  of  the  lessors  and  grantors,  their  heirs  and  successors; 
and  that  by  the  common  law  no  stranger  to  any  covenant  could  take 
advantage  thereof;  but  only  9w:h  persons  as  were  parties  or  primes 
thereunto  ;  by  reason  whereof  grantees  of  reversions,  and  grantees  and 
patentees  of  lands  lately  belonging  to  religious  houses,  were  excluded 
from  any  entry  or  action  against  the  lessees  and  grantees,  their  exe- 
cutors and  assigns,  for  breach  of  any  condition  or  covenant,  enacts, 
'*  that  all  persons  and  bodies  politic,  their  heirs,  successors,  and  assigns, 
having  any  gift  or  grant  of  the  king,  of  any  lands  or  other  here£ta- 
ments,  or  of  any  reversion  of  the  same  which  belonged  to  any  of  the 
monasteries,  &c.,  dissolved,  or  bv  any  other  means  come  to  the  king's 
hand,  since  the  4th  day  of  February,  A.  D.  1535,  or  which  at  any 

(p\  Chapfnan  y.  Dalion^  Plowd.  284,  a,  ante,  p.  501. 

\q\  Speneer^M  CABQf  5  Rep.  17,  b. 

(r)  Lewet  r.  Ridge^  Cro.  Eliz.  863.     See  Oreenbyy,  Wileoektj  2  Johns.  Rep.  1. 

^s)  Canham  ▼.  Suttf  2  Moore,  (C  P.)  164. 

(1)  See,  M  to  purchaser  at  sheriffs  sale,  M^Crady  v.  Brithant^  4  Nott  &  M'C.  104. 

(2)  Tenant  in  dower  evicted,  cannot  sue  in  covenant  on  a  warranty  to  her  husband. 
Si.  Clair  y.  WilUawt,  7  Ohio,  111. 

(3)  The  covenants  of  seisin  and  against  incumbrances  in  a  deed  of  land,  are  personal 
covenants,  not  running  with  the  land,  and  are  broken  immediately  on  the  delivery  of  the 
deed,  if  false,  and  become  choses  in  action  and  not  assignable.  MiteheU  v.  Warner,  5 
Conn.  Rep.  497,*  where  the  subjects  of  covenants  and  warranties  are  learnedly  discussed ; 
and  see  Lockwood  v.  Sturdipanl,  6  Id.  373.  See  also,  for  full  discussion,  Rawle  on  Cot. 
48,  131,217,  2d  ed. 
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time  before  the  passing  this  act  belonged  to  any  other  person,  and  after 
came  to  the-  hands  of  the  king,  and  all  other  persons  being  grantees  or 
assignees  to  or  by  the  king,  or  to  or  by(l)  any  other  person  than  the 
king,  and  their  heirs,  executor8,(2)  successors,  and  assigns, 
shall  have  like  advantages  "^'asainst  the  lessees,  their  executors,  [  *504  ] 
administrators,  and  assigns,  by  entry  for  non-payment  of  the 
rent,  or  for  doing  waste  or  other  forfeiture,(8)  and  by  action  only  for 
not  performing  other  conditions,  covenants,  or  agreements  expressed 
in  the  indentures  of  leases  and  grants,  against  the  said  lessees(4)  and 
grantees,  their  executors,  administrators,  and  assigns,  as  the  said  lessors 
and  grantors,  their  heirs  or  successors,  might  have  had.  By  sect.  2, 
all  lessees  and  erantees  of  land  or  other  hereditaments,  for  terms  of 
years,  life,  or  lives,  their  executors,  administrators,  or  assigns  shall 
have  like  action  and  remedy  against  all  persons  and  bodies  pobtic,  their 
heirs,  successors,  and  assigns,  having  any  gift  or  grant  of  the  king,  or 
of  any  other  persons,  of  the  reversion  of  the  same  lands  and  heredita- 
ments so  letten,  or  any  parcel  thereof,  for  any  condition  or  covenant, 
expressed  in  the  indentures  of  their  leases,  as* the  same  lessees  might 
have  had  against  the  said  lessors  and  grantors,  their  heirs  and  suc- 
cessors." 

The  first  section  of  the  preceding  statute  gives  to  the  assignee  of  the 
reversion  two  remedies :  one,  by  entry  for  non-payment  of  rent,  doing 
waste,  or  other  forfeiture ;  and  the  other,  by  action,  for  not  performing 
other  conditions,  &c. ;  and  as  the  remedy  by  entry,  according  to  the 
construction,  1  Inst.  215,  b,  is  confined  to  forfeitures  by  force  of  such 
conditions,  as  either  are  incident  to  the  reversion,  or  for  the  benefit  of 
the  estate ;  so  it  hath  been  resolved,(<)  that  the  remedy  by  action  is 

(t)  Spencei^s  case,  5  Rep.  18,  a. 

(\)  It  seems  to  have  been  the  opinion  of  the  court  in  Lee  and  Arnold e  case,  4  Leon. 
29,  tnat  the  bargainee  of  a  rcTersion,  bj  bargain  and  sale,  indented  and  inrolled,  was  an 
assignee  within  the  statute,  though  he  hath  but  an  use  bj  the  act  of  the  party,  and  the 
possession  by  stat  27  fien.  YIII. 

(2)  In  respect  of  this  word,  it  hath  been  holden,  that  an  assignee  of  part  of  the  rever- 
sion, as  an  assignee  of  the  reversion  for  years,  of  all  the  estate  demised,  may  enter  for 
condition  broken.  Maturea  ▼.  Weetwood^  B.  R.  H.  40  Eliz.,  Cro.  Eliz.  599, 660,  617  ;  Moor. 
621fS.C,\  I  Inst.  2 16,  a.  So  the  grantee,  for  life,  of  a  reversion,  is  an  assignee  within  this 
statute,  and  may  enter  for  condition  broken.  Kidwelly  y.  Brandy  Plow.  72.  But  the 
graotee  of  the  whole  estate  in  reversion,  in  part  of  the  thing  demised,  is  not  within  the  ^ 
meaning  of  the  statute ;  as  if  the  reversioner  in  fee  of  four  acres,  grants  two  acres  in 
fee,  the  grantee  cannot  enter,  because  eonditiona  cannot  be  apportioned  by  act  of  the 
party,  4  Leon.  27.  But  covenants  may.  See  Twynam  v.  Piekardf  2  B.  &  A.  105,  where  it 
was  adjudged,  that  covenant  will  lie  by  the  assignee  of  the  reversion  of  part  of  the 
demised  premises  against  the  lessee  for  not  repairing  such  part    See  Demareet  r.  Willard, 

8  Cow.  206. 

(3)  Although  the  words  of  the  statute  be  for  non-payment  of  the  rent,  or  for  doing 
waste  or  other  forfeiture,  yet  the  grantees  or  assignees  shall  not  take  advantage  of  every 
forfeiture  by  force  of  a  condition,  but  of  such  conditions  only,  as  either  are  incident  to 
the  reversion,  as  rent,  or  for  the  benefit  of  the  estate,  as  for  keeping  the  house  in  repair^ 
for  making  fences,  scouring  ditches,  preserving  woods,  or  such  like,  and  not  for  the  pay- 
ment of  any  sum  in  gross,  delivery  of  com,  wood,  or  the  like.  1  Inst.  215,  b  ;  Moor. 
876,  pi.  1228. 

(4)  This  statute  does  not  extend  to  covenants  upon  estates  tail.  1  Inst.  215,  a.  See 
also  the  preamble. 
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eonfined  to  the  breaehes  of  such  coyenaats,  as  relate  to  the  thing  de- 
mised, and  not  to  collateral  covenants.  And  on  this  gronnd,  where  the 
mortgagor  and  mortgagee  of  a  term  made  an  under-lea8e,(tf)  in  which 
the  covenants  for  the  rent  and  repairs  were  with  the  mortgagor  and  his 
assigns  only ;  it  was  holden,  that  the  assignee  of  the  mortgagee  could 
not  maintam  an  action  for  the  breach  of  these  covenants ;  because  they 

were  not  covenants  running  with  the  land,  but  collateral 
[  ^505  ]  covenants,  being  entered  into  with  a  ^stranger  to  the  land, 

that  is  the  mortgagor,  who  had  only  an  equity  of  redemp- 
tion. If  the  estate  in  reversion,(2;)  in  respect  of  which  the  condition  or 
covenant  was  made,  be  extinguished,  the  condition  or  covenant  is  also 
extinguished  :  as  where  a  lease  was  made  for  100  years,  and  the  lessee 
made  an  under-lease  for  20  years,  rendering  rent,  with  a  clause  of  re- 
entry ;  and  afterwards  the  original  lessor  granted  the  reversion  in  fee, 
and  the  grantee  purchased  the  reversion  of  the  term ;  it  was  holden, 
that  the  grantee  should  not  have  either  the  rent,  or  the  power  of  re* 
entry ;  for  the  reversion  of  the  term,  to  which  they  were  incident,  was 
extinguished  in  the  reversion  in  fee.  But  now  by  stat.  7  &  8  Vict,  c 
76,  s.  12,  where  the  reversion  of  any  land  expectant  on  a  lease  shall  be 
merged  in  any  remainder  or  other  reversion  or  estate,  the  person  en- 
titled to  the  estate  into  which  such  reversion  shall  have  merged,  his 
heirs,  executors,  administrators,  successors,  and  assigns,  shall  have  and 
enjoy  the  like  advantage,  remedy 'and  benefit  against  the  lessee,  his 
heirs,  successors,  executors,  administrators,  and  assigns  for  non-pay- 
ment of  the  rent,  or  for  doing  of  waste  or  other  forfeiture,  or  for  not 
performing  conditions,  covenants,  or  agreements  containetl  and  ex- 
pressed in  his  lease,  demise,  or  grant,  against  the  lessee,  farmer  or 
grantee,  his  heirs,  successors,  executors,  administrators,  and  assigns,  as 
the  person  who  would  for  the  time  being  have  been  entitled  to  the 
mesne  reversion  which  shall  have  merged  would  or  might  have  had  uid 
enjoyed  if  such  reversion  had  not  been  merged.  This  act  took  effect 
on  the  81st  December,  1844,  and  does  not  extend  to  any  deed,  act  or 
thing  executed  or  done,  or  to  any  estate,  right,  or  interest,  created 
before  the  1st  January,  184d.(y^  Tenants  in  common  of  a  reversion 
may  maintain  covenant  against  the  assignee  of  the  term  for  the  recoverj 
of  arrears  of  rent,  although  it  should  appear  that  at  |time  of  action 
brought  the  reversion  was  out  of  the  plaintiffs,  they  having  granted  it 
over,  after  the  rent  became  due.(2)  N.  In  Glover  v.  Ccpe^{a)  B.  R. 
Pasch.  8  W.  &  M.  Garth.  205,  it  was  adjudged,  after  two  solemn  argu- 
ments, by  Holty  G.  J.,  and  the  court,  that  the  grantee  of  the  reversion 
of  copyhold  lands  was  within  the  intention  ana  equity  of  the  statute, 
82  Hen.  YIII.  c.  84,  which  is  a  remedial  law,  and  of  great  and  univer- 
sal use,  and  absolutely  necessary  as  well  for  copyholders  as  others ;  and 
that  by  this  construction  of  the  statute  the  lords  of  copyhold  manors 

(u)  Webb  ▼.  Russell^  3  T.  R.  402,  3,  cited  and  relied  on  in  WhitUm  Y.Peaeoek,  2  Bingk* 
N.  C.  411. 

(x)  Moore,  94,  pi.  232,  recognized  bjf^nyon,  C.  J.,  delivering  the  opinion  of  the  conit 
in  Webb  T.  Russell,  3  T.  R.  402,  3;  see  Thorn  v.  WooUeombe,  3  B.  &  Ad.  58S. 

(y)  Sect.  13. 

(«)  Midgley  and  another  v.  Lovdaee^  Garth.  289 ;  12  Mod.  45,  S.  C. 

(a)  3  Ley.  326;  Skin.  306,  S.  C.    See  also  WhitUm  T.  Peacock,  3  Mjl.  k  K.  326. 
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oonld  not  be  injured.  A  remainder-man  is  an  assignee  of  the  reversion 
within  this  statute :  Devise  to  A.  for  life,  remainder  to  B.  for  life,  JDc, 
with  power  to  make  leases  for  21  years :  A.  leases  for  14  years,  by  in- 
denture, in  which  lessee  covenants  with  lessor,  *his  heirs,  and 
assigns,  for  payment  of  the  rent  to  lessor,  and  to  such  other  [  '^'SOG  ] 
person  as  should  be  entitled  to  the  freehold,  JDc.  A.  dies 
pending  the  term,  and  after  the  death  of  A.,  rent  becoming  in  arrear, 
B.  brings  covenant  :{b)  held,  that  it  would  lie :  for  B.  is,  within  the 
meaning  of  the  statute,  an  assignee  of  the  reversion  of  that  estate  out 
of  which  the  lease  is  granted.  But  where  J.  B.,  being  seised  in  fee, 
conveyed  to  the  defendant  and  T.  J.,  their  heirs,  and  assigns,  to  the 
use  that  J.  B.,  his  heirs,  and  assigns,  might  have  and  take  to  his  use  a 
rent  certain  to  be  issuing  out  of  the  premises,  and  subject  to  the  said 
rent,  to  the  use  of  defendant,  his  heirs,  and  assigns ;  and  defendant 
covenanted  with  J.  B.,  his  heirs,  and  assigns,  to  pay  to  him,  his  heirs, 
and  assigns,  the  said  rent,  and  to  build,  within  one  year,  one  or  more  mes- 
suages on  the  premises,  for  better  securing  the  said  rent ;  and  J.  B., 
within  one  year,  demised  the  said  rent  to  plaintiffs  for  1000  years ;  it 
was  holden,((?)  that  covenant  would  not  lie  at  the  suit  of  the  plain- 
tiffs for  non-payment  of  the  rent,  or  for  not  building  the  messuages,  for 
here  was  neither  privity  of  contract,  nor  privity  of  estate ;  the  rent  was 
reserved  out  of  the  original  estate ;  the  covenant  was  a  covenant  in 

Sro8s.(l)  Lessee  for  years  assigns  over  his  term  by  indenture  to  J. 
.  ;{d)  and  in  the  same  deed,  he  covenants  that  J.  b.  and  his  assigns 
shall  enjoy  the  land  during  the  term  without  interruption  from  any 
person ;  after  which  J.  S.  assigns  over  the  term  by  parol,  and  the 
assignee  being  disturbed  brought  an  action  of  covenant ;  and  adjudged, 
that  it  well  lies ;  although  the  assignment  was  not  by  writing,  because 
the  assignee  was  privy  in  estate.  But  now  by  stat.  ^9  Car.  II.  e.  8,  s, 
8,  leases,  estates,  or  interests,  either  of  freehold,  terms  of  years,  or  un- 
certain interest^  cannot  be  assigned,  unless  by  deed  or  note  in  writing, 
signed  by  the  assignor  or  his  agent,  or  by  operation  of  law ;  and  by 
Stat.  7  &  8  Vict.  c.  76,  s.  8,  (which  took  effect  from  81st  December, 
1844,)  no  partition  or  exchange  or  assignment  of  any  freehold  or  lease- 
hold land  shall  be  valid  at  law,  unless  the  same  shall  be  made  by  deed. 
A  person  to  whom  an  apprentice  is  assigned  according  to  the  custom 
of  the  city  of  London,(£)  cannot  maintain  covenant  on  tne  indenture  of 
apprenticeship  to  which  he  is  not  a  party ;  because  custom  cannot  make 
an  assignee,  so  as  to  entitle  him  to  an  action. 

As  an  assignee  of  a  lessee  is  charged  in  covenant  for  repairs,  (though 
assignees  are  not  named  in  the  covenant,)  in  respect  of  his  having  the 
possession;  so  an  assignee  of  the  reversion  has  an  action  of  covenant 

(b)  Ttherwood  y,  Oldknow^  3  M.  ft  S.  382,  recognized  in  Bringloe  ▼.  Ooodtorij  4  Bingh. 
V,  0.135, 

(e)  MilneM  v.  Branch,  5  M.  A;  S.  411. 

id)  Awder  t.  Noket,  Cro.  Eliz.  436,  recognized  and  briefly  stated  in  3  Bep.  63,  a. 

(«)  Barker  y.  BeardtoeUy  1  Show.  4. 


(I)  See  LumeUe  r.  Anderton.  6  Cow.  302 ;  Thompton  v.  RotCj  8  Id.  266. 
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for  default  of  repairs  in  respect  of  his  having  the  reyersion,  though 
assignees  are  not  named  in  the  oovenant.(/) 

Tenants  in  oommon  may  join  in  covenant  for  repair6,(^) 
[  *507  ]  but  no  *case  has  decided  that  theymust  join.(A)  Hence  also 
assignee  of  part  only  of  the  interest  of  the  original  lessee  may 
sue  upon  a  covenant  to  procure  a  renewal  of  letters  patent,  without 
joining  the  assignee  of  the  remaining  part ;  for  they  are  tenants  in 
common,  having  separate  and  distinct  interests  in  the  term,  and  the 
damages  are,  in  their  nature,  severable,  and  may  be  apportioned  by  the 
jury  according  to  the  value  of  the  share  of  each.(t) 


YI.  AgaifiBt  whom  the  Action  of  Covenant  may  he  maintained: 

1.  H€ir,p,  507. 

2.  Ezteutwr.  p,  607. 

3.  Auignee,p.  608. 

1.  Agaimt  Heir. — ^An  action  of  covenant  will  lie  against  the  hdr 
on  a  covenant  by  his  ancestor  for  himself  and  his  heirs,  as  well  as  an 
action  of  debt  will  lie  against  the  heir  on  a  bond,  wherein  the  ancestor 
has  bound  himself  and  hie  heiri.{k)  It  is  not  necessary  to  allege  in  the 
declaration,  that  the  heir  has  lands  by  descent.  It  seems,  however, 
that  in  this  case,  as  well  as  in  debt  on  bond  against  the  heir,  if  the  heir 
has  not  any  lands  by  descent,  he  may  insist  on  it  by  way  of  defence  to 
the  action.(l)  See  the  form  of  plea  of  riens  per  descent  to  an  action 
of  covenant  against  heir,  Lutw.  290. 

In  an  action  on  a  breach  of  covenant  in  a  lease  for  quiet  enjoyment, 
the  declaration,  after  stating  that  defendant's  ancestors  granted  the 
lease  in  question,  alleged,  that  the  reversion  vested  in  the  defendant  bg 
aeeignment ;  defendant,  by  guardian,  pleaded  that  the  reversion  dS 
not  vest  in  him  mode  etformd;  it  appeared  in  evidence,  that  the  estate 
deecended  to  the  defendant,  an  infant,  as  heir  at  law  to  the  lessors  ;(Q 

(/)  Per  Cfur.  In  Kitchen  ▼.  BMckly^  1  Lev.  109 ;  T.  Rajm.  80. 
Ql)  S.  C.  recognized  by  Tindal^  C.  J.,  in  Simpton  v.  Clayton^  4  Bingh.  N.  G.  781. 
[A)  Per  Tindal^  G.  J.,  in  Simpion  Y.  Clayton,  4  Bingh.  N.  G.  781. 
i)  Simpson  ▼.  Clayton,  ubi  tup* 
[k)  Dyke  V.  Sweeting,  Wille8»  686. 
\l)  DeruUy  t.  Cuttanet^^  T.  R.  76. 

(1)  Warranty  of  ancestor,  lineal,  coUateral,  or  commencing  by  diMeisIn,  binds  tbe 
heir,  In  Kentuclcy,  to  the  extent  of  aesets  deacended,  and  no  further.  Logan  v.  Moort  1 
Dana,  68.  In  New  Hampshire,  an  heir  is  liable  on  eorenant  of  his  ancestor  only  when 
no  action  lies  against  executor  or  administrator.  JButchvuon  ▼.  StUe§,  3  N.  H.  R.  404. 
It  is  not  necessary  to  name  heirs  in  order  to  give  grantee  remedy  against  them  on  death 
of  grantor  under  the  statute  of  Maine.    Webber  ▼.  Webber ,  6  Greenl.  127. 

Heirs  and  assignees  by  deed  are  Jointly  chargeable  for  breach  of  a  covenant  real  of 
their  ancestor.  Morse  v.  Aldrieht  1  Met.  644.  In  an  indenture,  each  covenant  is  to  be 
considered  as  the  covenant  of  the  party  who  is  to  perform  it,  and  as  being  his  language. 
The  signature  of  the  other  party  only  indicates  the  acceptance  of  the  covenant  in  the 
terms  in  which  it  is  made.  Olcott  v.  DunkUe,  16  Term.  478.  If  several  join  in  a  deed 
of  lands  with  warranty,  against  the  claims  of  all  persons  claiming  *'  by,"  *'  through,"  or 
"  under  them,"  they  will  be  jointly  liable  on  the  covenant  if  a  legal  claim  under  one  of 
them  exist  at  the  time.     Carleton  t.  T^ler,  4  Shep.  392. 
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whereupon  it  was  objected,  that  the  reversion  vested  in  the  defendant 
by  descenty  and  not  by  assignment;  and  that  if  the  declaration  had 
charged  the  defendant  as  heir,  he  might  have  prayed  the  parol  to  de- 
mur,(m)  in  order  that  he  might  have  an  opportunity  of  electing  whether 
he  would  take  the  estate  subject  to  the  incumbrance  or  not.  But  the 
court  was  of  opinion,  that  if  the  defendant  had  intended  to  avail  him- 
self, of  his  infancy,  he  ought  to  have  pleaded  it;  that  it  was  sufficient 
to  prove  the  substance  of  the  issue,  which  was,  that  defendant  was 
clothed  with  such  a  character  as  would  make  him  liable  to  the  covenant : 
and  that  was  sufficiently  proved  by  showing  that  the  estate  was  vested 
in  him ;  for  whether  he  was  in  possession  as  assigneee  or  heir  at  law, 
he  was  equally  liable  to  this  covenant. 

2.  Against  Executor, — ^Executors  and  administrators(l) 
are  bound  *by  the  covenants  of  their  testator  or  intestate,  [  *608  ] 
although(2)  they  be  not  named ;  unless  the  covenants  are 
such  as  in  their  nature  determine  by  the  death  of  the  covenantor.(8)  It 
was  said  by  the  court  in  Hyde  v.  Dean  of  Windsor^  Cro.  Eliz.  5.5o,  that 
covenant  lies  against  an  executor  in  every  case,  although  he  be  not 
named,  unless  it  be  such  a  covenant,  as  is  to  be  performed  by  the  per- 
son of  the  testator,  which  the  executor  cannot  peiform.  Executors  and 
administrators  may  be  sued  as  assignees  ;(n)  for  they  are  assignees  in 
law  of  the  interest  of  the  term.(o)  Where  covenant  is  brought  against 
an  executor,(jp)  although  the  breach  assigned  be  for  default  of  repara- 
tion committed  in  the  time  of  the  executor,  yet  the  judgment  must  be 
de  bonis  testcUoris ;  for  it  is  the  covenant  of  the  testator  which  binds 
the  executor  as  representing  him,  and  therefore  he  must  be  sued  by 
that  name.(4)     Covenant  by  testator  to  teach  an  apprentice  his  trade 

(m)  But  see  stat.  11  Geo.  IV.  k  1  Will.  IV.  c.  47,  b.  10. 

(n)  THlney  y.  mrris,  E.  12  WiU.  UI.  B.  R.  Garth.  519;  1  Ld.  Rajm.  463 ;  Salk.  309, 

(oj  Per  Fleming,  G.  J.,  1  BalBtr.  23. 
Xp)  CoUuu  v.  Thoroughgood^  Hob.  188. 

(1)  See  Exeeutort  of  Van  Renndaer  v.  Uxeeutora  of  Hunter,  2  Johns.  Gas.  17  ;  Lee  y. 
Cooke,  1  Wash.  Rep.  306 ;  ffarruon  v.  Simpson,  2  Id.  156.    Executors  convejing  land  of 
their  testator,  covenanted  to  warrant,  "  to  the  extent  of  their  assets,"  and  if  the  land~ 
should  be  lost  bj  any  prior  claim,  the  purchase  money  to  be  refunded  with  interest  from 
this  date.    This  covenant  imposed  no  obligation  on  them  individnally,  nor  bejond  the 
assets  remaining  in  their  hands  at  the  time  of  the  eviction.  Manifee  v.  Morriton,  I'Dana, 
208.    A  covenant  by  the  executor  on  the  conveyance  of  land  of  his  testator,  in  his 
capacity  of  executor,  and  not  otherwise,  does  not  bind  him  in  his  individual  capacity. 
Tkayer  v.  Wendail,  1  Gallis.  37.    ^o  where  executors  covenant  to  warrant  and  defend 
the  premises  conveyed  in  a  deed,  "as  executors  are  bound  by  law  to  do,"  this  is  not  a 
personal  covenant.    Day  v.  Brown,  2  Ham.  347.    Executors  are  bound  by  covenants  ^ 
in  a  deed  of  their  testator,  though  they  are  not  named.    HarrUon  v.  Sampaon,  2  Wash. 
156  ;  Lu  V.  Cooke,  1  Id.  306 ;  M^Crady  y.  BrUhane,  1  N.  A  M.  104.  Unless  the  covenant 
be  one  which  the  testator  was  to  perform  in  person.-    lb. 

(2)  An  agent,  attorney,  executor,  administrator,  or  trustee,  vrho  covenants  in  his  own 
name,  although  he  describes  himself  as  agent,  attorney,  executor,  Ac,  is  personally 
liable  on  his  covenant.  DuvaU  v.  Craig,  2  Wheat.  Rep.  45,  and  note  to  8.  (7.  lb.  56, 
note  a ;  Thayer  v.  Wendell,  I  Gallis.  Rep.  37. 

(3)  A  warranty  of  lands  in  a  deed  is  the  subject  of  a  personal  action  of  covenant 
against  the  executors  of  the  warrantor ;  and  the  grantee  is  not  confined  to  his  voucher 
or  varrantia  ehartse,  as  it  seems  he  anciently  was.     Townsend  v.  Morrit,  6  Gowen,  123. 

(4)  A  covenant  in  a  deed  of  bargain  and  sale  for  grantor  and  his  heirs  to  warrant  and 
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18  binding  on  the  ex6cators,(9)  and  thej  ought  to  see  that  the  appren^ 
tice  is  taught  his  trade ;  and  if  thej  are  not  of  the  same  trade,  they 
ought  to  assign  him  to  another  who  is  of  the  trade,  so  that  he  may  be 
taught  accor£ng  to  the  coTenant.  Where  an  adnmiistrator  had  occu- 
pied premises  demised  by  indenture  to  the  intestate,  it  was  hoIden,(r) 
that  a  plea  to  covenant  for  non-payment  of  rent,  taxes,  and  nonre- 
pair, stating  that  the  premises  yielded  no  profit,  could  not  be  sup- 
ported. The  general  rule  is,  that  the  executor  of  a  lessee  is  liable  as 
assignee,  except  that  with  respect  to  rent,  his  liability  does  not  exceed 
what  the  property  yields.  No  such  exception  applies  to  the  coyenant 
for  repairs.(«) 

3.  Against  Assignee. — 1.  If  the  covenant  extends  to  a  thing  in  esse, 
parcel  of  the  demise,  as  a  covenant  to  repair,(t)  to  reside  constantly  on 
the  demised  premi8e8,(u)  to  leave  part  of  the  land  demised  every  year 
for  pasture,(a;)  to  insure  against  fire  premises  situated  within  the  limits 
mentioned  in  the  Party-wall  Act,  14  Goo.  III.  c.  78,(y)  or  the  like, 
the  thing  to  be  done  by  force  of  the  covenant,  is  in  a  manner  annexed 
and  appurtenant  to  the  thing  demised :  it  is  a  parcel  of  the  contract,  and 
tends  to  the  support  of  the  thing  demised ;  hence,  it  shall  bind  the 
assignee,  although  he  he  not  named;  and  the  assignee  by  act  in  law,  ss 
tenant  by  elegit  of  a  term,  or  he  to  whom  a  lease  for  years  ia  sold  by 
force  of  any  execution,  is  equally  bound  with  the  assignee  by  act  of  the 
party .(2)(lj  Where  it  is  proved(a)  that  A.  is  tenant^  and 
[  *509  ]  that  upon  nis  quitting  *the  premises  B.  takes  possession,  B. 
may  be  presumed  to  have  come  in  as  assignee  of  A.(2) 

A  covenant  by  a  lessor  to  supply  the  premises  demised,  (two  houses,) 


P 

210; 


[9)   Wedker  y  HuU^  1  Ley.  1*1*1,  cited  arg.  in  Wenivwrih  y.  (7odKr,  10  A.  ft  E.  43 ;  2  P. 

252. 
[r)  Tremeere  v.  jtfbnron,  1  Blngh.  N.  C.  89. 

[t)  Per  Botanquet,  J.,  8,  C.    See  Homidge  y.  WUson,  3  P.  &  D.  641 ;  11  A.  ft  E.  645. 
[t)  Dean  and  Chapter  of  Windsor't  case,  5  Rep.  24,  a.    [See  FoUard  t.  Sht^er,  I  DalL 

Philly»8  Y.  Stevent,  16  Mass.  238.] 
(u)  Tatem  y.  Chaplin^  2  H.  Bl.  133. 

Coekion  y.  Coek^  Cro.  Jac.  126.  (y)   Vernon  r,  Smtth,  6  B.  ft  A.  1. 

6th  Resolution.    J^iteneer't  case,  6  Rep.  17,  b. 

Doe  Y.  Murleee,  6  M.  ft  S.  110,  recognized  by  Barley,  J.,  in  Doe  d.  Marria  y.  WU- 
Uamt,  6  B.  ft  0.  42. 

for  eYer  defend  the  title  to  grantee,  his  heirs  and  assigns,  is  not  a  mere  warrantj  real^ 
bnt  a  personal  covenant,  on  which  an  action  lies  on  eviction  against  the  ezecntor  of 
bargainor.  Tabb  y.  Bw^ford^  4  Leigh,  132.  Covenant  lies  against  the  executor  of  grantee 
for  non-payment  of  rent  reserved  by  deed  conveying  real  estate  after  an  assignment, 
although  there  may  aUo  be  a  good  remedy  against  the  assignee.  Scott  y.  Lunl,  7  Pet. 
596. 

1)  See  ffuret  v.  Rodney,  I  Wash.  G.  C.  R.  375. 

Covenant  does  not  lie  by  lessor  against  an  occupant  of  the  premises  as  assignee,  if 

^act  there  was  no  assignment.  Quackenboea  v.  Clarke,  12  Wend.  555.  In  covenant 
for  rent,  although  seisin  be  alleged,  it  is  not  necessary  to  prove  it,  nor  to  show  that 
defendant  was  in  possession,  when  it  is  in  evidence  that  he  claimed  to  be  assignee  and 
actually  paid  rent.  Lush  v.  Druse,  4  Wend.  313.  See  Grant  v.  Gill,  2  Whart.  42.  Where 
a  covenant  running  with  the  land  is  divisible  in  its  nature,  if  the  entire  interest  in  diffiirent 
parcels  passed  by  assignment  to  separate  individuals,  it  w^iU  attach  on  each  parcel  pro 
tanto.  And  the  assignee  of  each  part  is  answerable  for  his  proportion  of  the  common 
burden,  and  exclusively  liable  for  a  breach  of  any  covenant  relating  to  his  part  alone. 
Astor  Y.  Miller,  2  Paige,  68. 


•  (1) 

in  fad 
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with  a  sufficient  quantity  of  ^ood  water  at  a  certain  rate  for  each  honse, 
is  a  covenant  that  runs(i)  with  the  land.(l) 

2.  If  the  covenant  relates  to  a  thing  not  in  esse  at  the  time  of  the 
demise,  but  to  be  done  upon  the  thing  demised,  as  a  covenant  to  build 
a  new  wall  upon  the  thing  demised;  it  shall  bind  the  assignee,  if 
tunned, 

3.  If  the  covenant  relates  to  a  thins  merely  collateral  to  and  not  in  any 
respect  concerning  the  thing  demised,  (c)  as  a  covenant  to  build  a  house 
on  the  land  of  the  lessor  which  is  not  parcel  of  the  demise ;  or  to  pay  any 
collateral  sum  to  the  lessor,  or  to  a  stranger  \{d)  the  assignee,  though 
nainedy  is  not  bound  by  such  covenant;  because  the  thing  covenanted  to 
be  done,  is  merely  collateral,  and  not  in  any  respect  touching  or  concern- 
ing the  thing  demised.(2)  In  order  to  bmd  the  assignee,  even  though 
named,  it  is  essentially  necessary,  that  the  thing  covenanted  to  be  done, 
or  not  to  be  done,  should  directly  affect  the  nature,  quality,  or  value  of 
the  thing  demised,  or  the  mode  of  occupying  it  :(8)  Hence,  where  in  a 
lease  of  land,(e)  with  liberty  to  make  a  water-course,  and  erect  a  mill,  the 
lessee  covenanted  for  himself  and  his  assigns,  not  to  hire  persons  to  work 
in  the  mill,  who  were  settled  in  other  parishes,  without  a  certificate  of 
their  settlement;  it  was  holden,  that  this  covenant  was  not  binding  on 
the  assignee  of  the  term :  because  the  state  of  the  thing  demised  would 
be  the  same  at  the  end  of  the  term,  whether  the  parish  were  more  or 
less  burdened  with  poor ;  and  although  the  value  of  the  reversion  would 
not  be  so  great  if  the  poor's  rate  were  increased,  yet  that  burden  would 
be  increased  by  a  collateral  circumstance:  and  the  work  to  be  done  being 
the  same,  whether  it  were  done  by  workmen  from  one  parish  or  another, 
could  not  affect  the  mode  of  occupation. 

4.  K  a  covenant  relates  to  personal  goods,(/^  as  on  a  demise  of  sheep 
for  a  certain  time,  if  the  lessee  covenants  for  himself  and  his  assigns  to 
re-deliver  the  sheep  at  the  end  of  the  time,  and  the  lessee  assign 

the  sheep  over,  this  covenant(4)  will  not  bind  the  ^assignee,  [  "^510  ] 
though  namedy  because  there  is  not  any  privity.    In  the  case 

(6)  Jourdain  y.  VTtZfon,  4  B.  &  A.  266.  («)  Spmeer'i  CMe,  2nd  Resolation. 

(d)  Mayko  T.  Buekhuraif  Gro.  Jac.  438. 

{ej  Mayor  of  Congleton  v.  Pattiton^  10  East,  130,  recognized  in  Eatterhy  r.  Sampson^  1 
Gro.  k  J.  118.    See  6  Bingh.  170. 
(/)  SpeHur'9  casCi  3rd  Besolation. 

_^__ .  .    -  _      . .  -  -         —    — ■. • — _■_        -       — ■ 

(1)  Where  A.,  who  is  the  owner  of  a  town,  lets  a  house  to  B.  and  coyenants  that  he 
shaU  have  the  exclusiye  priyilege  of  vending  merchandise  there  during  the  term,  and 
then  lets  another  honse  to  G.  without  restriction :  held,  that  neither  G.  nor  his  under 
lessee,  whether  with  or  without  notice,  is  liable  to  B.   Taylor  y.  Owen^  2  Blackf.  301, 304. 

(2)  It  is  a  substantive,  independent  agreement,  not  guodam  modo^  but  nulh  modo 
annexed  or  appurtenant  to  the  thing  leased.  Per  WUmotj  G.  J.,  deliyering  the  opinion 
of  the  count  in  Bally  y.  Wells,  Wilmot,  345.  See  this  doctrine  discussed  by  Tindaly  G.  J., 
in  Flight  y.  Glosaop,  2  Bingh.  N.  G.  131. 

(3)  A  covenant  not  to  build  on  a  common  square  owned  by  grantor  in  front  of  the  lot 
conveyed,  runs  with  the  land,  and  passes  to  a  subsequent  grantee  without  any  special 
assignment.     Trusteet  y.  Cowen,  4  Paige,  610. 

(4)  *'  The  covenant  in  this  case  is  not  coUateral,  but  the  parties,  that  is,  the  lessor 
and  assignee,  are  total  strangers  to  each  other,  without  any  line  or  thread  to  unite  and 
tie  them  together,  and  to  constitute  that  privity,  which  must  subsist  between  debtor  and 
creditor  to  support  an  action."     WUmot,  G.  J.,  in  Bally  v.  Welhf  Wilmot,  345. 
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of  realty  there  subsists  a  privity  between  the  lessor  and  the  lessee,  and 
his  assiras,  in  respect  of  the  reversion ;  but  in  the  case  of  a  lease  of 
persoiial  goods,  there  is  not  any  reversion,  but  merely  a  chose  in  action 
in  the  personalty,  which  cannot  bind  any  but  the  covenantor,  or  his 
personal  repre3entative.(l)  A  lessee  of  tithes  covenanted  for  hiinself,(  jr) 
his  executors,  administrators,  and  assigns,  not  to  let  any  of  the  farmers 
occupying  the  estate  out  of  which  tithes  arose,  have  any  part  of  the 
tithes  without  the  consent  of  the  lessor ;  and  further  covenanted  for 
himself  and  his  assigns  to  find  and  allow  to  the  lessor  sufficient  wheat 
straw  for  thatching  any  of  the  buildings  then  in  lessor's  occupation ; 
the  lessee  assigned  to  the  defendant,  who  suffered  several  of  the  farmers 
to  retain  part  of  the  tithes  without  the  lessor's  consent  An  action 
having  been  brought  against  the  defendant  for  this  breach  of  the  cove- 
nant, and  a  verdict  for  the  plaintiff,  it  was  moved,  in  arrest  of  judgment, 
that  the  action  would  not  lie  against  the  defendant,  inasmuch  as  the 
covenant  was  merely  personal  and  collateral,  binding  the  lessee  only ; 
that  tithes  were  incorporeal,  lying  in  grant,  and  which  therefore  would 
not  endure  such  an  annexation  of  covenant.  But  the  court  were  of 
opinion,  that  there  was  not  any  difference  between  land  and  tithes  as 
to  the  annexation  of  covenants ;  that  this  covenant  was  not  a  mere  col- 
lateral covenant,  but  related  to  the  thing  demised,  materially  and  easoi- 
tially  tending  to  preserve  it,  and  as  such,  obligatory  on  the  assignee 
beine  named,  and  there  being  a  privity  in  respect  of  the  reversioner, 
the  lessor.  So  where  a  lease  contained  a  demise  of  all  mines  and 
minerals  then  opened  or  discovered,  or  which  might  during  the  term  be 
opened  or  discovered,  in  or  under  certain  moors  or  waste  lands,  and 
also  all  smelting  mills  then  standing  upon  the  lands,  with  full  h'berty  to 
sink  shafts  there,  and  to  build  thereon  any  mills  or  other  buildmgs 
requisite  for  working  the  mines ;  the  lessor  afterwards  grant^ 
[  *511  ]  his  reversion  to  A.,  who  by  will  devised  the  *same  to  Ae 
plaintiffs ;  it  was  holden,(A)  that  the  covenant  to  build  the 
new  smeltmg  mill  (which  was  implied  from  the  language  of  the  deed) 
tended  to  the  support  and  maintenance,  of  the  thing  demised,  and  that 
the  assignee  of  the  reversion  mieht  therefore  sue  upon  it. 

Covenant  by  lessee  against  tne  assignees  of  lessor.(t)  The  lessee 
covenanted  to  leave  all  the  trees  he  should  plant  during  the  term.  The 
lessor  covenanted  for  himself,  his  executors,  and  administrators,  to  psv 
for  the  trees  at  a  fair  valuation,  by  two  persons  to  be  named  by  ennai 


(9) 
W 


BaUy  T.  WeU9^  M.  10  Geo.  III.  G.  B. ;  3  Will.  25 ;  WUmot,  341,  S,  C. 

Sampson  and  another  v.  Eatterhyy  9  B.  A  0.  505.    Judgment  affirmed  od  eiror,  € 
Bingh.  644.    See  also  Cart  v.  Roberta^  5  B.  A  Ad.  78. 

(i)  Orey  y.  Cuthbertaon  and  another ^  Aeeiffneee  of  MOU^  T.  26  Geo.  III.  B.  R.  KSS.,  and 
4  Doag.  351. 

(1)  "To  carry  the  lien  of  a  personal  obligation  over  to  an  assignee,  and  to  make bim 
the  object  of  an  action  at  the  suit  of  a  person  with  whom  he  did  not  orig^allj  contiact, 
he  mutt  m  all  cdset  be  named^  and  there  must  also  be  a  privity  between  the  assignee  and 
the  person  to  whom  he  becomes, engaged;  and  the  covenant  must  respect  the  thix^ 
leased.  The  chose  in  action^  which  of  itself  is  not  assignable,  loses  that  property  under 
those  circumstances,  and  in  a  waiting  dependent  state  follows  its  principal ;  and  assig- 
nees of  leases  become  liable  to  assignees  of  reversions,  and  vice  versA"  Per  WSmot,  C.  J^ 
lb.  345. 
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?arty,  their  executors,  administratorg,  or  assigns.  The  term  expired, 
'he  defendants,  assignees  of  lessor,  refused  to  name  an  arbitrator, 
which  was  the  breach  assigned.  On  general  demurrer  to  the  declara*- 
tion,  after  argument,  and  time  taken  to  consider,  Lord  Mansfieldy  C.  J., 
delivered  the  opinion  of  the  court,  that  the  covenant  to  refer  to  arbi- 
tration did  not  run  with  the  land ;  and  therefore  the  assignees  were 
not  bound  by  it,  on  the  authority  of  Spencer* 9  case,  the  assignees  not 
being  named.  So  where  a  term  is  granted  as  a  security  for  money  lent 
on  mortgage,  the  covenant  in  the  indenture  of  mortgage  to  pay  the 
money  on- a  given  day,  is  a  personal  and  a  collateral  covenant  not  run- 
ning with  the  land.^i)  Where  lands  are  conveyed  by  A.  to  B.,(2)  in 
fee,  to  the  use  of  sucn  person  as  C.  shall  appoint,  and  0.  covenants  for 
himself  and  his  assigns  to  pay  to  A.  a  fee  farm  rent  for  the  lands,  and 
afterwards  C.  in  pursuance  of  his  power,  makes  an  appointment  to  D. ; 
D.  the  appointee  cannot  be  sued  on  the  covenant  as  the  assignee  of  C. ; 
for  the  appointee  has  not  the  estate  of  C,  but  is  in  by  the  original  con- 
veyance. A  convenant  which  runs  with  the  land,(m)  e.  g.  a  covenant 
to  repair,  is  divisible;  and  will  bind  the  assignee  of  parcel  of  the  estate 
demised,  quoad  the  repairs  of  such  parcel.  So  where  covenant  was 
brought  by  the  lessor  against  the  assignee  of  the  lessee  for  the  non-pay- 
ment of  a  year's  rent.(n)  Defendant,  as  to  the  rent(o)  for  half  the 
year,  pleaded  an  eviction  during  that  time  of  a  moiety  of  the  premises 
by  title  paramount.  On  demurrer,  the  question  was,  whether  the  rent 
was  apportionable ;  it  was  holden,  that  the  condition  of  the  assignee 
was  different  from  that  of  the  lessee  who  was  chargeable  on  the  privity 
of  contract,  for  the  assignee  was  chargeable  on  the  privity  of  the  estate, 
and  in  respect  of  the  land ;  hence  the  rent  in  question  was  apportiona- 
ble ;  on  the  same  principle  as  the  rent  of  the  lessee  or  assignee  would 
have  been  in  an  action  of  debt  or  replevin.(l) 

*Where  the  lessee  of  a  public-house  covenanted  for  himself,  [  *512  ] 
his  executors,  and  assigns,  with  his  lessors  (brewers,)  to  take 
all  his  beer  of  them  or  their  successors  in  their  said  trade ;  and  the 
lessors  sold  their  trade  and  the  public-house,  with  other  premises,  to 
third  persons,  who  removed  the  plant,  &c.,  to  a  distance  of  two  miles, 
and  there  carried  on  the  business  of  brewers :  it  was  holden,(|?)  that 
the  trade  of  the  lessors  was  thereby  determined;  and  that  their  assignee 
could  not  take  advantage  of  the  covenant,  on  the  assignee  of  the  lessee 
purchasing  beer  from  another  brewer. 
Assignee  of  the  term  is  not  answerable  for  the  breach  of  such  covenants 

(k)  Canham  T.  Rwtf  2  Moore,  164. 

(l)  Roach  V.  Wadhamy  6  East,  289,  cited  in  Doe  d,  Wigan  v.  Jonet^  10  6.  &  0.  459. 
(m)  Congham  t.  King^  1  Rol.  Abr.  522 ;  Sir  William  Jones,  245,  8,  (7.;  Cro.  Gar.  221, 
8.  C.y  recognized  by  the  court  in  StevetiBon  ▼.  Lamhard^  2  East's  R.  580. 
(n)  8(event<m  v.  Lambard^  B.  R.  T.  42  Geo.  III.  2  Bast's  R.  575. 
(o)  This  ought  to  have  been  pleaded  to  a  moiety  of  the  rent  for  half  a  jear. 
(p)  Doe  d  Calvert  v.  Reid,  10  B.  &  G.  849. 


(1)  Lansing  v.  Van  Alstyne,  2  Wend.  563,  in  note.  But  to  entitle  a  defendant  in  snch 
case  to  ask  for  an  apportionment  on  account  of  an  eyiction  of  part,  he  must  plead  the 
facts  speciallj,  and  not  in  bar  of  the  whole  action.    8*  C.  2  Wend.  561. 
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S8  were  broken  by  lessee  before  he  became  assigneeXf)  ^-  g*  m  where  lessee 
coYenanted  to  rebuild  within  such  a  time,  and  failed  to  do  so,  and  then 
after  the  expiration  of  the  time,  assigned.  Neither  is  he  answerable  for 
sach  breaches  of  covenant  as  are  committed  after  he  has  assigned  oyer 
the  thing  demi8ed,(r)  for  if  an  action  be  brought  against  him  charging 
him  with  snch  breaches,  he  may  plead,  that  before  the  breach  was  in- 
curred, he  assigned  all  his  estate  and  interest  in  the  thing  demised  to 
J.  S.,(l)  and  this  will  be  a  good  discharge ;  and  it  is  obseryable  that  in 
such  plea,  it  is  not  necessary  to  allege  that  the  lessor  had  no- 
[  *513  ]  tice  of  such  assignment.(8)  *An  assignee  cannot,(t)  by  assign- 
ing before  action  brought,  defeat  an  action  for  breaches  of 
covenant  running  with  the  land,  and  incurred  in  his  time,  the  right  ctf 
aceion  being  complete,  and  vested  before  the  assignment. 

The  lessee,  by  deed-poll,  assigned  his  interest  in  the  demised  pre- 
mises to  A.,  subject  to  the  payment  of  the  rent,  and  performance  of  the 
covenants  contained  in  the  lease.'  A.  took  possession  and  occupied 
under  this  assignment,  and  before  the  expiration  of  the  term,  assigned 
to  a  third  person.  The  lessor  sued  the  lessee  for  breaches  of  covenant 
committed  during  the  time  that  A.  continued  assignee,  and  recovered 
damages :  it  was  holden,(u)  that  the  lessee  might  maintain  an  action 
founded  in  tort  against  A.,  for  having  neglected  to  perform  the  cove- 
nants during  the  time  he  continued  assignee,  whereby  the  lessee  sqb- 
tained  damage.  This  case  proceeded  upon  the  ground  that,  during  the 
continuance  of  the  interest  of  the  assignee,  there  is  a  duty  on  his  put 
to  pay  the  rent  and  perform  the  covenants.  (2;) 

From  the  form  of  the  foregoing  plea,  it  may  be  collected   that  an 

[q)  Ore^rot  ▼.  Chem,  Salk.  199 ;  Churehvardens  0/  Si.  Saviour's  r.  Smithy  3  Barr.  1271; 
1  Bl.  B.  361,  8.  C. 


(r)  Chancellor  V,  Pooh^  Doug.  764. 


Pitcher  v.  Tovcy,  Salk.  81 ;  4  Mod.  71 ;  2  Vent.  228;  Garth.  177,  S.  €.,  by  name  of 
Tovey  v.  Pitcher^  3  Lev.  295 ;  1  Show.  340,  8.  C, 
[t)  Harley  v.  King,  2  Cr.  M.  &  R.  18. 

Burnett  v.  Lynch,  fS  B.  k  C.  589 ;  8  D.  &  Rj.  368. 

Per  Denman,  0.  J.,  in  Wolveridge  ▼.  Steward,  3  Tjr.  663 ;  see  WaUur  v.  /faftoN,  10 
M.  A  W.  249. 

(1)  An  assignment  to  a  beggar  or  a  person  leaving  the  kingdom,  provided  the  assign- 
ment be  executed  before  his  departure,  is  good,  nor  will  such  assignment  be  constdered 
as  fraudulent,  although  the  assignee  never  takes  possession,  Taylor  y.  Skum,  1  Boa.  k  PaL 
21.  See  also  Lekeuz  v.  Nash,  Str.  1221,  and  Odell  v.  Wake,  3  Campb.  394.  A  frandulent 
assignment  is  as  no  assignment  at  all.  In  that  case,  both  at  law  and  in  equi^,  the  act 
is  altogether  void.  But  it  is  a  mistake  to  call  an  assignment  to  a  beggar  a  fhuiduleat 
assignment.  If  a  party  assign  nominally,  only,  retaining  the  beneficial  possession  all  the 
time,  it  is  fraudulent,  because,  whilst  he  assumes  to  do  one  thing,  he  really  does  another. 
He  retains  the  benefit,  and  by  a  false  act  endeavours  to  get  rid  of  the  burthen.  But  if 
he  assigns  really,  getting  rid  of  the  burthen,  and  giving  up  really  the  benefit  also  (if  any) 
to  his  assignee,  it  is  not  a  fraudulent  act  His  motive  for  parting  with  it,  or  the  other's 
motive  for  receiving  it,  are  not  enough  to  make  it  fraudulent,  if  the  act  done  be  a  real 
act,  intended  really  to  operate  as  it  appears  to  do.  Per  Alderson,  B.,  in  Fagg  t.  Dobie, 
3  Y.  k  C.  103.  See  also  the  remarks  of  Lord  Cottenham,  C,  on  the  right  of  an  assignee 
to  relieve  himself  from  the  obligations  of  a  lease,  in  Rowley  v.  Adamt^  4  Jl.  &  Cr.  534. 
An  assignment  to  a  feme  covert,  where  husband  has  not  refUsed  his  assent,  is  sufBcient; 
for  a  feme  covert  is  of  capacity  to  purchase  of  others  without  the  consent  of  her  husband; 
and  though  he  may  disagree  and  divest  the  estate,  yet  if  he  neither  agree  nor  disagrse, 
the  parcbase  is  good.    Bamf other  T.  Jordan^  Doug.  461. 
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assignee,  in  order  to  exonerate  himself  from  his  liability  nnder  the 
covenants  in  a  lease,  must  convey  aK(l)  his  estate  and  interest 
in  *the  thing  demised*  If  the  conveyance  falls  short  of  this,  it  [  '*'514  ] 
^11  not  amount  to  an  assignment,  so  as  to  discharge  the  as- 
signee from  his  liability.  In  a  plea  of  this  kind,  it  is  usual  to  aver  the 
entry  and  possession  of  the  person  to  whom  the  defendant  assigned  the 
premises ;  but  such  averment  is  not  traver8able.(y)(2) 

It  is  to  be  observed,  that  assignees  of  a  bankrupt  lessee  are  not  liable 
for  rent  arrear,  where  they  have  not  taken  possession  of  thing  de- 
mised.(2)  Neither  are  they  bound  to  take  possession  of  a  danmasa 
hcereditctSy  that  is,  property  of  the  bankrupt,  which,  so  far  from  being 
valuable,  would  be  a  charge  to  the  creditors*  The  assignees  may  take 
to  the  bankrupt's  property  or  not,  according  as  it  is  or  is  not  beneficial 
to  the  creditors;  and  consequently  they  may  do  such  previous  acts  as 
are  necessary  to  ascertain  whether  the  property  be  beneficial  or  not, 
before  they  take  it.  Hence,  where  defendants,  assignees  of  a  bankrupt 
lessee,  advertised  the  lease  for  sale  by  auction,  in  which  advertisement 
they  did  not  state  that  the  premises  belonged  to  them,  nor  for  or  by 
whom  they  were  to  be  sold,  but  only  generally  that  there  was  a  sale- 
able term,  and  no  bidder  ofiering,  they  declined  mterfering  any  further 
with  the  property ;  and  it  did  not  appear  that  they  had  ever  taken  pos- 
session, either  actually  or  bv  receiving  or  paying  any  rent ;  it  was 
holden,  that  there  was  not  sufficient  evidence  to  fix  upon  the  defendants 
the  characters  of  assignees  of  the  bankrupt's  term,  so  as  to  render 

<y)   Walker  t.  Rewes,  Doag.  461,  n. 

(z)  Per  Kenyarij  G.  J.,  in  BourdUhn  ▼.  Lalion  and  others^  Atngneet'of  BeU,  a  Bankrupt^ 
Peake'8  N.  P.  G.  238 ;  1  Esp.  N.  P.  G.  233. 

(1)  In  Eaton  ▼.  Jacques,  Doug.  454,  it  was  holden,  that  an  assignment  by  way  of  mort- 
gage, was  not  an  assignment  of  all  the  estate  and  interest  of  the  assignor,  so  as  to  make 
the  mortgagee,  toko  had  never  taken poeeetaUm,  chargeable  in  debt  for  rent  arrear ;  although 
the  mortgage  had  been  forfeited  before  such  rent  became  due ;  BtUlerj  J.,  observing, 
"  That  he  had  looked  into  the  precedents,  and  they  always  alleged, '  by  virtue  whereof 
the  assignee  entered  and  was  possessed.' "  Haying  stated  this  decision,  it  will  be  proper 
to  remark,  that  Kenyon,  G.  J.,  twice  expressed  his  disapprobation  of  it;  Ist,  in  Westerddl 
▼.  Dale,  7  T.  R.  312 ;  '*  As  to  the  cases  respecting  the  mortgagee,  whether  in  or  out  of  pot' 
seeeion,  he  is  the  legal  owner,  and  must  be  so  considered  in  a  court  of  law,  notwithstand- 
ing he  is  subject  to  equitable  interests.  It  is  said  in  one  of  the  cases,  (Eaton  y.  Jacques, 
had  been  cited  in  argument,)  that  a  mor^gee  is  only  liable  when  m  possession,  and 
what  proves  this  point  is,  that  in  charging  the  mortgagee,  it  is  necessary  to  state  in 
pleading,  that  he  entered  and  was  possessed  *,  but,  with  great  deference  to  the  learned 
judge  who  gave  that  reason,  I  doubt  it;  I  consider  these  as  mere  formal  words.''  2ndly, 
in  Stone  v.  Evans,  Middlesex  Sittings,  T.  39  Geo.  III.  cited  in  7  East,  341,  and  reported 
in  Wood&ll's  Landlord  and  Tenant,  2nd  edit.  p.  113,  and  Abbott,  p^20,  Gibbs  having 
cited  Eaton  t.  Jacques,  Lord  iTanyon  said,  he  could  not  subscribe  to  the  doctrine  laid  down 
in  that  case ;  that  the  defendant,  who  was  assignee  of  a  term  by  way  of  mortgage,  was 
liable  to  the  covenants  in  the  lease,  not  on  the  ground  of  possession,  but  as  assignee ; 
his  liability  was  not  limited  by  his  possession ;  so  long  as  he  had  the  legal  estate,  so  long 
be  continued  liable.  If  he  had  wished  to  avoid  that  liability,  he  should  have  taken  an 
under-lease.  See  also  WiUiams  v.  Bosanquet,  1  Brod.  &  Bingh.  238,  where  Eaton  v.  Jac- 
gues  was  considered,  by  a  great  mtjority  of  judges,  as  not  having  been  rightly  decided ; 
and  it  was  holden,  that  where  a  party  takes  an  assignment  of  a  lease  by  way  of  mortgage 
as  a  security  for  money  lent,  the  whole  interest  passes  to  him,  and  he  becomes  liable  on 
the  covenant  for  payment  of  rent,  although  he  has  never  occupied  or  become  possessed 
in  fact :  and  see  Burton  v.  Barclay,  7  Bingh.  745. 

(2)  See  Lord  Kenyon^s  opinion  as  to  this  averment  in  the  preceding  note. . 
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them  responsible  for  tbe  performance  of  the  covenants  in  his  lease. 
Turner  y.  Richardson,  7  East,  SS5.  Some  assent  of  the  assignees  of  a 
bankrupt  to  the  assignment  to  them,  of  the  premises  is  necessary,  in 
order  to  charge  them  with  the  bankrupt's  covenants.  Adm.  S,  O. 
Until  some  act  is  done  to  manifest  the  assent  of  the  assignees,  the  term 
remains  in  the  bankrupt,  and  he  is  liable  to  the  payment  of 
[  "^515  ]  the  rent  accruing  due  subsequent  to  the  bankruptcy.  *Cbpe- 
land  V.  StephenBj  1  B.  &;  A.  593.  But  see  6  Geo.  lY.  c.  16,  s. 
75,  antBy  p.  496 ;  and  Br^gs  v.  Sauny,  8  M.  &  W.  729. 

The  assignees  of  a  bankrupt  having  allowed  his  effects  to  remain 
upon  the  premises  nearly  a  year  after  toe  bankruptcy,  in  order  to  pre- 
vent a  distress,  paid  the  arrears  of  rent  then  due,  at  the  same  time 
intimating  to  the  landlord  that  they  did  not  mean  to  take  to  the  lease 
unless  it  could  be  advantageously  disposed  of;  the  effects  were  soon 
after  sold,  and  removed  from  the  premises ;  the  lease  was  at  the  same 
time  put  up  to  sale  by  order  of  the  assignees,  but  there  were  not  any 
bidders  for  it ;  they  omitted  to  return  the  key  to  the  landlord  for  nearly 
four  months  after :  however,  they  were  not  asked  for  it,  and  they  did 
not  otherwise  make  use  of  the  premises :  Lord  JSllenborough  held,  that 
they  were  not  liable  to  the  landlord  as  assignees  of  the  lease ;  for  the 
mere  omission  to  send  the  key  was  not  tantamount  to  entering  and 
taking  possession.  Wheeler  v.  Bramah,  8  Campb.  340.  But  if  they 
put  up  a  lease  to  sale,  and  accept  a  deposit  from  the  purchaser,  they 
are  liable,  unless  they  show  the  contract  rescinded.  Hastings  v.  Wilson^ 
Holt.  290 ;  and  see  Thomas  v.  Pemherton,  7  Taunt.  206 ;  Wekh  v. 
MycTj  4  Gl&mpb.  368.  But  a  release  of  an  under-tenant  has  been  held 
not  to  fix  them.  HiU  v.  Bobie,  8  Taunt.  325.  Where  the  assignees 
of  a  bankrupt  entered  and  kept  possession  of  his  leasehold  property 
for  three  months ;  it  was  holden,  that  they  were  chargeable  with  the 
covenants  in  the  lease,  although  the  bankrupt's  effects  were  upon  the 
premises  during  that  period,  and  the  assignees  immediately  after  the 
sale  delivered  up  the  key.  Sanson  v.  Stevenson,  1  B.  &;  A.  303.  [If 
assignees  take  possession  with  a  view  to  a  beneficial  occupation,  they 
are  liable  upon  a  tenancy  from  year  to  year,  until  it  is  terminated,  the 
same  as  upon  a  lease.  Ansell  v.  Robson,  2  Gr.  k  J.  610,]  But  see 
.the  Stat,  ante,  p.  496. 

That  the  whole  interest  in  the  original  lease  must  be  conveyed,  in 
order  to  make  a  person  chargeable  as  assignee,  will  appear  from  the 
following  cases : 

Lessee  for  lives,  of  a  messuace,(a)  under  a  covenant  to  keep  the  same 
in  repair  during  the  term,  and  at  the  end  of  the  term  to  deliver  it  up 
so  repaired,  by  indenture  ^^  granted  and  assigned  all  his  estate  and 
interest  therein  to  A.  and  his  executors,  hahendum,  to  A.  and  his  exe- 
cutors, for  ninety-nine  years,  \f  cestui  que  vie  should  so  long  live,  in  as 
large,  ample,  and  beneficial  way  as  the  grantor,  his  heirs,  &c.,  held  the 
same,  paying  a  certain  rent  to  the  reversioner."  On  the  expiration  of 
the  lives,  the  reversioner  brought  covenant  against  the  executors  of  A., 
for  not  yielding  up  the  messuage  in  repair.     It  was  alleged  in  the 

(a)  JB.  (^Dtrhy  v.  Taylor ,  1  East's  R.  602. 
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declaration,  that  all  the  estate  and  interest  of  the  lessee  for  life  vested 
in  A.  bj  assignment.  This  was  denied  by  defendant's  plea. 
A  case  having  been  ^reserved  and  argued,  the  coart  directed  [  '^'SIB  ] 
the  voatea  to  be  delivered  to  the  defendants;  Lord  Kenyon^ 
C.  J.,  observing,  that  there  were  not  any  words  in  the  indenture,  by 
which  the  freehold,  of  which  the  original  lessee  was  seised,  was  con- 
veyed to  the  testator  of  the  defendants :  that  the  conveyance  of  all 
the  erantor's  estate  and  interest  to  a  man  and  his  executors,  for  years, 
could  not  convey  a  freehold ;  that  such  words  meant  only  their  interest, 
&c.,  in  the  legal  estate  thereby  granted ;  and  that  the  court  could  not 

5ive  those  words  a  larger  operation  than  the  parties  themselves  had 
eclared  they  should  have.  So  the  devisee  of  an  equitable  estate  is 
not  liable  as  as8ienee.(i)  So  where  in  covenant  for  rent  arrear,(tf) 
brought  against  the  defendant  as  ae^ignee  of  J.  S.,  it  appeared  in 
evidence,  that  by  the  deed,  under  which  the  defendant  held,  the  pre- 
mises were  conveyed  to  him  by  J.  S.,  for  a  day  or  some  days  less  than 
the  original  term ;  the  court  were  of  opinion,  that  the  action  could  not 
be  maintained,  the  defendant  being  an  under-lessee,  and  not  an  assignee 
of  the  whole  term.(l) 

But  where  a  lessee  for  years  g|ranted  the  whole  of  the  term  to  J. 
S.  \(d)  it  was  holden,  that  J.  S.  might  maintain  an  action  as  assignee 
of  the  term  against  the  lessor  for  a  breach  of  covenant ;  although  in 
the  deed  of  assignment,  the  rent  was  reserved  to  the  lessee,  with  .a 
power  of  re-entry  in  case  of  non-payment,  and  although  new  covenants 
were  introduced  into  that  deed.  With  respect  to  declaring  ctgainat  an 
assignee,  it  is  to  be  observed,  that  it  is  not  incumbent  on  tne  lessor  to 
set  forth  mesne  assignments.  It  is  sufficient  to  state,  generally,  that 
all  the  estate,  &c.,(e)  of  the  lessee  vested  in  the  defenoant  by  assign* 
ment ;  for  it  cannot  be  presumed  that  the  lessor  is  acquainted  with  the 
particulars  of  the  assignee's  title.     A.  demised  to  B.  for  a  term  of 

Jears,  and  B.,  after  covenanting  for  payment  of  rent,  covenanted  for 
imself,  his  executors,  and  assigns,  that  neither  he,  nor  his  executors, 
or  administrators,  would  assign  without  the  consent  of  A.  The  term 
vested  by  assignment  in  C,  wno,  upon  being  sued  for  non-payment  of 
rent,  pleaded,  that  before  the  rent  became  oue,  he  had  assigned  to  D. 
A.  replied  the  covenant  not  to  assign ;  but  the  replication  was  holden(^^ 
bad  on  demurrer,  on  the  ground  that  the  assignment  itself  was  not  void 
(although  a  breach  of  covenant,)  and  as  soon  as  C.  ceased  to  be  assig- 
nee, his  obligation  to  perform  the  covenant  was  at  an  end. 

(6)  The  Mayor,  ^c.  of  Carlisle  ▼.  Blamire  and  Thf eon,  8  East,  487. 
(e)  Holford  v.  Hatch,  Doag.  183. 
Id)  Palmer  v.  Edwards,  Dong.  186,  a. 
(«)  put  T.  Russell,  3  Ley.  19. 
(/)  Paul  T.  Nurse,  8  B.  ft  0.  486. 


(1)  It  has  been  held  in  Ohio  that  where  a  lessee  assigns  bat  tkpart  of  the  premises,  for 
the  whole  term,  it  is  but  an  underlease,  and  lessor  cannot  sue  in  covenant.  Fulton  t. 
Stuart,  1  Ohio,  369. 
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*VIL  Of  the  Declaration,  p.  617 ;  Breach,  p.  620 ;  Dependent  Cove- 
nants and  Oonditionf  precedent,  p.  522;  CaneurrerU  Cove- 
nant9.  p.  627 ;  Mutual  and  Independent  Covenants,  p.  528. 

Ventre. — As  this  action  is  more  freqaently  broucht  for  breackes  of 
eovenants  contained  in  leases,  than  on  any  other  kind  of  covenants, 
the  following  table  may  be  useful,  in  which  the  reader  will  see,  at  one 
yiew,  in  what  cases  snch  action  is  transitory,  and  in  what  )oeal.(l)  The 
principle  on  which  the  table  is  framed  is  this ;  where  the  action  is 
founded  on  privity  of  contract,  it  is  transitory,  and  the  venue  may  be 
laid  in  any  county;  but  where  the  action  is  founded  upon  privity  of 
estate  only,  it  is  local,  and  the  venue  must  be  laid  in  the  county  where 
the  estate  lies.  In  the  third  and  fourth  cases  in  the  table,  the  privi^ 
of  contract  is  transferred  by  the  operation  of  the  stat.  32  Hen.  YIll 
c.  84. 

TRANSITORY. 

1.  Lessor  t^.  Lessee. 

2.  Lessee  v.  Lessor. 

3.  Assignee  of  Reversion  v.  Lessee;  stat.  32  Hen.  YIII.  c.  34; 

Thursby  v.  Plant,  1  Saund.  237.(2) 

4.  Lessee  v.  Assignee  of  Reversion ;  stat.  32  Hen.  YIII.  c.  34. 

LOCAL. 

6.  Lessor  v.  Assignee  of  Lessee ;  Stevenson  v.  Lombard^  2  East, 
576. 

6.  Assignee  of  Lessee  t;.  Lessor.    N.  If  the  locality  does  not  appear 

on  declaration,  and  no  issue  is  raised  on  it,  the  defendant  is  not 
entitled  to  a  nonsuit,  by  reason  of  the  venue  being  laid  in  a 
wrong  county.     Boyes  v.  Hewetsony  2  Bingh.  N.  C.  675. 

7.  Assignee  of  Reversion  v.  Assignee  of  Lessee ;  Barker  v.  Darner^ 

Carth.  182 ;  Salk.  80. 

8.  Assignee  of  Lessee  v.  Assignee  of  Reversion. 

The  circumstance  of  rent  bein^  made  payable  in  a  different  county 
from  that  in  which  the  lands  lie,  will  not  affect  the  locality  of  an  action 
of  covenant  for  non-payment  of  such  rent.(^)  Where,  however,  die 
action  is  local,(A)  although  it  be  brought  ana  tried  in  a  wrong  conntj, 
yet  the  defects  will  be  aided  after  verdict,  by  stat.  16  &  17  Car.  11.  c 
8.     And  by  stat.  3  &  4  Will.  IV.  c.  42,  s.  22,  reciting,  that  unneces- 


i 


g\  Barker  t.  Darner y  Salk.  80. 

h)  Mayor  of  London  ▼.  Cole^  7  T.  B.  583. 


(1)  In  RD  action  on  a  corenant  of  seisin  the  renae  was  changed  to  where  thei«iv»><vt 
on  the  nsnal  affidavit.     Clarkson  ▼.  Oiffbrd,  1  Gaines'  Rep.  5. 


laods  laj, 
aines'  Rep.  6. 
(2)  See  Herxcood  y.  Cheesemarij  3  S.  A(  R.  602. 
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Bary  delay  and  expense  is  sometimes  occasioned  by  the  trial 

of  local  actions  in  the  county  where  the  '''canse  of  action  has    [  ^518  ] 

arisen,  it  is  enacted,  that  in  any  action  depending  in  any  of 

the  snperior  conrts,  the  venue  in  which  is  by  law  local,  the  court  in 

which  such  action  shall  be  depending,  or  any  judge  of  the  court  may, 

on  the  application  of  either  party,  order  the  issue  to  be  tried,  or  writ 

of  inquiry  to  be  executed,  in  any  other  county  or  place  than  that  in 

which  the  venue  is  laid ;  and  for  tiiat  purpose  any  such  court  or  judge 

may  order  a  suggestion  to  be  entered  on  the  record,  that  the  trial  may 

be  more  conveniently  had  or  writ  of  inquiry  executed,  in  the  county  or 

place  where  the  same  is  ordered  to  take  place* 

It  must  appear  on  the  face  of  the  declaration,(a)  that  defendant  cove- 
nanted by  ae«d  ;  for  where  plaintiff  declared  that  defendant  per  quod' 
dam  scrtptum  9uum  factum  apud  WeHminster  eoncesnty  ^c,  it  was 
holden  bad;  because  scrtptum  did  not  import  a  deed,  9Jid  factum  being 
joined  to  apud  Westminster^  rendered  it  impossible  to  be  taken  as  a 
substantive.  As  this  action  is  brought  on  a  deed,(/k)  with  the  execution 
of  which  defendant  is  charged,  plaintiff  must  make  a  profert  of  the 
deed  in  the  declaration,  and  bring  the  deed  into  court,  in  order  that 
the  court  may  see  whether  it  be  executed  according  to  law.(l)  Profert 
being  made,  defendant  is  entitled  to  crave  oyer,  and  the  court  cannot 
then  dispense  with  oyer,  although  plaintiff  make  an  affidavit,  that  he 
has  searched  for  the  deed,  and  cannot  find  it  any  where.(2)  It  is  a 
general  rule  however,  that  a  party  is  not  required  to  make  profert  of 
an  instrument  to  the  possession  of  which  he  is  not  entitled.(Q 

*Every  deed  is  supposed  to  be  executed  the  same  day  that  [  *b\%  ] 
it  bears  aate.(m)    But  though  the  deed  appear  on  the  face  of 

(t)  MooTt  Y.  </bfiM,  Str.  814,    See  also  Soutkwel  t.  Brawn,  Cro.  SUz.  671. 
ik)  Thoretby  t.  Sparrow^  B.  R.  B.  16  Geo.  11.;  1  Wils.  16 ;  2  Str.  1186,  S.  O. 
U)  Dangerfidd  T.  ThonuUy  9  A.  A  B.  292  ;  1  P.  ^  D.  287,  recognised  in  Bain  r.  Cooper, 
8  M.  A  W.  761.        (m)  Stone  t.  Bale,  3  Ley.  348.    See  also,  Ooddard^e  case,  2  Rep.  4,  b. 


(1)  An  action  of  covenant  lies  on  a  specialt/  ezclnBiyely,  and  not  on  a  specialty  modi- 
fied or  enlarged  by  parol.  The  alteration  of  a  sealed  contract  by  parol  makes  it  all  parol. 
Vicairy  t.  Moifre,  2  Watts,  461 ;  Ludani  r.  The  American  Fire  Ine.  Co,,  2  Whart.  167; 
Langwcrihy  T.  Smithy  2  Wend.  687. 

(2)  In  Read  ▼.  Brookman,  3  T.  R.  161,  in  a  plea  in  bar  to  an  ayowir,  plaintiff,  instead 
of  making  a  profert,  pleaded  that  the  deed  was  lost  by  time  and  accident.  On  special 
demnrrer,  this  averment  was  holden  good,  per  Kenyon,  G.  J.,  Aehhurei,  J.,  and  BuUer,  J. 
— OrosCj  J.,  dittenfienie  ;  but,  in  pleading  a  lost  deed,  it  is  necessaiy  to  set  forth  the  sup- 
posed names  of  the  parties  to  the  deed  and  the  date.  Bendy  v.  Stepheneon,  10  East,  66. 
If  the  deed  has  been  destroyed  by  fire,  it  may  be  so  alleged  as  an  excuse  for  the  non- 
production  of  it,  as  in  Rouuedge  y.  Burrell,  1  H.  Bl.  264,  where  the  plaintiff  declared  that 
by  a  certain  deed-poll,  made,  ic,  (which  said  deed-poll  was  casually  burnt  and  destroyed 
by  the  fire  thereii^after  mentioned).  But  if  profert  be  made  in  the  declaration,  the  deed 
must  be  produced ;  for  the  plaintiff,  so  declaring,  will  not  be  permitted  to  give  eyldence 
of  the  destruction  of  the  deed,  or  of  its  being  in  the  hands  of  the  defendant.  Smith  y. 
Woodward,  4  East,  686.  An  instrument  set  out  upon  oyer  must  be  read  as  forming  part 
of  the  declaration,  (or  other  pleading,)  in  which  profert  has  been  made  of  such  instru- 
ment. Aehton  v.  Freeaton,  2  M.  &  Gr.  1  j  2  Scott's  N.  R.  273 ;  Trott  y.  Smith,  10  M.  k 
W.  463.  But  where  profert  of  a  deed  is  excused  in  a  plea,  and  the  replication  states  the 
indenture  as  a  part  of  itself,  the  indenture  is  not  then  to  be  taken  as  part  of  the  plea. 
Jfyde  y.  Watts,  12  M.  ft  W.  264.  See  Powere  r.Ware,  2  Pick.  467  ;  Janeen  y.  Bull,  6 
Gowen,  628  ;  Rees  y.  Overhaugh,  lb.  746.  Profert  is  necessary  in  covenant,  where  the 
deed  is  not  mere  matter  of  inducement.    Smith  v.  Smcry^  7  Halst  63. 
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it  to  have  been  made,  that  is,  written  on  one  day,  yet  if  in  tratli  it  were 
delivered  on  a  subsequent  day,  that  may  be  shown  by  ayerment*  A 
declaration  in  covenant  stated  that  the  deed  was  indented^  made^  and 
e(>ncltMledy{n)  on  a  day  subsequent  to  the  day  on  which  the  deed  itself 
was  stated  on  the  face  of  it  to  have  been  indented^  made,  and  con- 
cluded ;  it  was  holden,  that  such  allegation  was  no  more  inconsistent 
with  the  deed,  than  if  it  had  been  alleged  that  it  was  sealed  and  delivered 
on  a  day  subsequent ;  that  it  was  quite  immaterial  when  it  was  indewtedy 
and  equally  so  when  it  was  madcj  by  which  might  be  understood  when 
it  was  written;  the  only  material  word  was  canehided^  and  a  deed  could 
only  be  said  to  be  concluded  when  it  was  delivered.  The  time  of  deliver- 
ing was  the  important  time  when  it  took  effect  as  a  deed :  and  from  the 
preceeding  case  of  Stone  v.  Bale,  it  appeared  that  the  delivery  might 
be  after  the  date.  In  framing  the  declaration,  it  is  not  necessary  to  set 
forth  the  provisions  of  the  deed  in  letters  and  worde.{})  It  will  be 
sufficient  to  state  the  euketanee  and  legal  effeet,{2)  Neither  is  it  neces- 
sary to  set  forth  all  the  provisions  of  the  deea ;  stating  such  parts  as 
are  necessary  to  entitle  tne  plaintiff  to  recover  will  be  8ufficient(8) 
Hence  in  covenant  on  a  mortgage  deed,(0)  the  court  were  of  opinion,  that 
it  was  sufficient  for  the  plaintiff  to  set  forth  in  his  declaration,  that 
defendant,  by  a  certain  indenture,  had  demised  certain  premises  therein 
mentioned,  (not  specifying  the  premises,^  subject,  among  other  things, 
to  such  a  proviso ;  then  setting  out  the  substance  of  the  covenant  for  m 
payment  of  the  money,  and  breach  for  the  non-payments  If  the  deed 
on  which  plaintiff  declares  contain  a  proviso,(  p)  operating  by  way  of 
defeasance  of  the  covenants,  the  plaintiff  is  not  obliged  to  state  sueh 

proviso  in  his  declaration ;  if  the  defendant  means  to  rely  on 
[  ^520  ]  It,  it  is  incumbent  on  him  *to  show  it.     It  is  sufficient  to  say 

^^  fffhereae  by  a  certain  indenture,  &c.,  it  is  witnessed,  &c.," 
without  a  direct  affirmation,(;)  that  by  such  an  indenture  defendant 

(n)  HdU  y.  Caxenove,  4  East,  477. 

(0)  VundasM  t.  Lord  WeKmauth,  Gowp.  665. 

(p)  Elliott  ▼.  Blake,  1  Ley.  88 ;  T.  Rajm.  66,  S,  C. 

\q)  BultivantT.  Holman^  t^M^gt^  on  error  from  C.  B.  in  B.  R.  T.  17  Jac,  Cro. 
Jac.  537. 

(1)  A  coTenant  may  be  declared  on  according  to  its  operation  in  law,  or  set  fbitfa  m 
luee  verba,  at  the  election  of  the  party.  Moore  y.  WhiU^  6  Lit.  151 ;  JPriee  t.  Am, 
lb.  216. 

(2)  Where  there  has  been  a  mistake  in  drawing  the  articles,  the  plaintiff  maj  declare 
on  the  amended  articles  with  proper  ayerments  showing  the  mistake.  Gowar  y.  Sterner, 
2  Whart.  75.  In  covenant,  fraud  maj  be  specially  ayerred  in  the  declaration,  and  a 
judgment  in  snch  case  is  a  bar  to  a  subsequent  action  on  the  case.  CuUer  y.  Coz,  3 
Blackf.  181. 

(3)  This  rule  ought  to  be  strictly  adhered  to,  as  well  to  prevent  the  extension  of  the 
record  to  an  nnreasonable  length,  as  to  ayold  the  danger  resulting  to  the  party  setting 
forth  the  deed,  from  variances  and  formal  objections.  In  Dundau  y.  Lord  WejpmomHk, 
Cowp.  665,  the  court  said,  they  would  animadvert  upon  any  future  instance  of  putting 
parties  to  the  enormous  expense  of  setting  out  deeds  at  length,  or  superfluous  parts  of 
them.  And  in  Price  v.  Fletcher,  Oowp.  727,  where  the  plaintiff  in  an  action  for  breach 
of  covenant  for  quiet  enjoyment  under  a  lease,  had  set  out  the  whole  lease  rerbatm,  it 
^as  referred  to  the  master  to  strike  out  the  superfluous  matter  in  the  declaration  «nt£i 
costs.  See  1  Wms.  Saund.  233,  n.  2,  where  the  learned  seijeant  has  giyen  a  concise  form 
of  declaration  in  covenant  for  non-payment  of  rent.  See  Maeon  v.  Crump,  1  Call's  Rep. 
575  J  Btutor'e  Executor  v.  Wallace,  4  Hen.  k  Mun.  82. 


eoyenanted.  In  ooyenant  by  husband  of  reversioner  in  fee,(r)  he  must 
declare  on  a  seisin  in  fee  in  himself  and  his  w\fej  in  right  of  his  wife. 
If  he  state  that  he  is  seised  of  the  reversion  in  his  demesne  as  of  free* 
hold,  it  will  be  bad  on  speciel  demarrer.(l) 

Of  the  Breach. — ^The  breach  assignea  onght  to  be  co-extensive  with 
the  import  and  effect  of  the  covenant  ;(2)  but,  where  the  covenant  is 
general,(8)  the  breach  may  be  assigned  as  generally  as  the  covenant  ;(3) 
and  it  is  sofficient,  if  it  negative  the  words  of  the  covenant  ;(4)  as  where, 
on  a  covenant  in  an  indenture  of  lease,  that  defendant  had  full  power 
and  lawful  authority  to  demise,  the  breach  assigned  was,  that  defend* 
ant,  at  the  time  of  making  the  said  indenture,  had  not  full  power  and 
lawful  authority  to  demise  the  premises  according  to  the  form  and  effect 
of  the  indenture :  after  verdict  for  plaintiff,  and  judgment  in  B.  B.  on 
error  in  the  Exchequer  Chamber,  it  was  objected,  that  it  was  not  stated 
in  the  declaration,  who  had  title  to  the  premises  at  the  time  of  making 
the  indenture ;  but  it  was  resolved,  that  the  assignment  of  the  breach 
was  good  ;  because  it  had  pursued  the  words  of  the  covenant  negativi; 
and  uiat  it  lay  more  properly  in  the  notice  of  the  lessor  what  estate  he 
himself  had  in  the  land,  than  in  the  lessee,  who  was  a  stranger  to  it ; 
and  therefore  defendant  ought  to  have  shown  what  estate  he  had  in  the 
land  at  the  time  of  the  demise,  whereby  it  might  have  appeared  to  the 

{A  Polyhlank  T.  Eawkint^  Dongl.  328^ 

(«)  Salmon  ▼.  BradihaWy  9  Rep.  60,  b ,'  Gro.  Jac.  304,  5.  C.  See  also  to  the  same 
effect,  Muscat  v.  Ballet,  Gro.  Jac.  369  ;  Brigatock  v.  Siannion,  Ld.  Raym.  106 ;  Proctor  t. 
Burdet,  3  Lev.  170;  3  Mod.  69,  S.  C;  Boaeawen  v.  Cook,  1  Raym.  107  ;  RawltM  y.  Vineentf 
Garth.  124 ;  lAbbot  v.  AUerij  14  Johns.  Rep.  248 ;  Jlfaraton  T.  JSobbs,  2  Mass.  Rep.  433.] 


(1)  In  covenant  against  the  assignor  of  a  bond  guaranteeing  its  payment,  it  Ss  not 
necessary  to  aver  notice  of  non-pajment.  Sibley  y.  Stall,  3  Green,  332 ;  Bwh  y.  CritcJ^idd, 
4  Ohio,  105. 

(2)  The  breach  maj  be  assigned  according  to  the  tubttanee,  though  not  according  to 
the  Utter  of  the  covenant.    Potter  v.  Bacon,  2  Wend.  663. 

(3)  In  an  action  on  a  covenant  of  seisin  or  that  grantor  has  a  good  right  to  convey,  it 
is  sufficient  to  allege  a  breach  by  negativing  the  words  of  the  covenant :  but  covenants 
for  quiet  enjoyment  and  of  general  warranty  require  the  assignment  of  a  breach  by  spe- 
cific ouster  or  eviction  by  a  paramount  title.  Riekett  v.  Snyder,  9  Wend.  416.  But  it  is 
not  necessary  to  state  all  the  facts  constituting  the  eviction.  lb.  And  a  grantee  may 
be  evicted  though  he  never  was  in  actual  occupation  of  the  land.  Cttrtia  v.  Deering,  3 
Fairf.  499.  In  an  action  on  a  covenant  of  special  warranty  the  breach  alleged  was  that 
defendant  "  had  no  right  to  eell,  kc"  Held,  that  the  two  covenants  were  distinct  and  the 
action  could  not  be  sustained.     Oriffin  v.  Fairbrother,  1  Fairf.  91. 

(4)  Mr.  Ohief  Justice  Pareone,  in  Mareton  v.  Hobbe,  2  Mass.  Rep.  433,  says,  the  general 
rule  is,  that  the  plaintiff  may  assign  the  breaches  generally,  by  negativing  the  words  of 
the  covenant.  The  exception  to  the  rule  is,  that  when  such  general  assignment  does  not 
necessarily  amount  to  a  breach,  the  breach  must  be  specially  assigned.  The  covenants 
of  seisin,  and  of  right  to  convey,  (which  was  called  synonymous,  because  the  same  fact, 
the  seisin  ot  the  defendant,  supports  both,)  come  within  the  rule.  The  covenants  against 
incumbrances,  and  for  quiet  enjoyment,  come  within  the  exception.  For  the  defendant 
does  not  covenant  against  all  interruptions  of  the  plaintiff's  possession,  nor  against  all 
possible  incumbrances.  To  these  covenants  the  breaches  should  be  specially  assigned, 
showing  the  nature  of  the  incumbrance  and  interruption  complained  of.  The  covenant 
of  warranty  also  comes  within  the  exception ;  for  the  defendant  is  not  bound,  by  his 
general  warranty,  to  warrant  against  all  claims  and  ousters,  and  the  plaintiff  must  assign 
a  breach  by  showing  an  ouster  by  an  elder  or  paramount  title.  S.  P.  Wait  v.  Maxwell, 
4  Pick.  87  ;  Mitchell  r.  Warner,  5  Gonn.  Rep,  497.  See  also,  2  Qreenl.  on  Bvid. }{  236,  237. 
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court,  that  he  had  full  power  and  authority  to  demise.  So  where,  in 
coTenant,(t)  the  declaration  stated  that  plaintiff  by  indenture  let  to  de- 
fendant's testator  a  house  for  ^ears>  and  the  lessee  ooTonanted  to  repw 
it  well  from  time  to  time,  during  the  term,  and  at  the  end  of  the  term 
to  leave  the  same  well  repaired ;  and  the  breach  assigned  was,  that  the 
lessee  did  not  leave  it  well  repaired  at  the  end  of  the  term :  an  excep- 
tion was  taken,  because  the  declaration  did  not  show  in  what  point  the 
house  was  not  well  repaired :  but  it  was  overruled ;  for,  the  breach  beine 
according  to  the  covenant,  it  was  sufficient :  but  if  the  defendant  had 
pleaded,  that  at  the  end  of  the  term  he  delivered  it  up  well  repaired, 
then  if  the  plaintiff  will  assisn  an^  breach,  he  ouffht  particularlv  to  show 
in  what  point  it  was  not  well  repaired,  so  as  the  defendant  might  give  a 
particular  answer  thereto.  In  covenant  by  a  master  against  his  ser- 
vant,(tf)  on  a  covenant  not  to  buy  or  sell  without  the  master's 
[  "^521  ]  leave,  within  two  years ;  the  breach  assigned  *wa8,  that  de- 
fendant had  divevM  diebm  et  vietbtUy  between  such  a  day  and 
such  a  day^  sold  to  H.,  and  to  several  other  persons  unknown,  goods  to 
the  value  of  lOOZ.  I»Bue  upon  this,  and,  after  verdict  for  plaintifl^  it 
was  moved  in  arrest  of  judgment,  that  the  breach  was  uncertain  as  to 
the  times  and  persons ;  JTbtt,  G.  J.,  said,  that  in  €<n>enafU{l)  it  was  suf- 
ficient if  a  general  breach  was  assigned ;  and  that  the  breach  in  ques- 
tion was  certain  enough ;  for  it  was  so  described,  that  if  another  action 
were  brought,  the  defendant  might  plead  a  former  recovery  for  the  sa^ie 
cause,  and  aver  this  to  be  the  same  selling.  Qould^  J.,  agreed,  that, 
the  action  being  only  for  damages,  it  was  well  enough.  Judraient  for 
plaintiff.  (2)  Plaintiff  declared  that  defendant  covenanted  to  alTow  plam- 
tiff  2«.  for  every  quire  of  paper  he  should  copy,(2;)  and  assigned  for 
breach,  that  he  copied  four  Quires  and  three  sheets,  for  which  8s.  and 
3d.  was  due,  which  defendant  had  not  paid.  On  writ  of  error  after  ver- 
dict, and  judgment  for  plaintiff  in  C.  B.,  it  was  moved,  that  there  couM 
not  be  anv  apportionment  in  this  case,  for  the  covenant  was  to  allow 
plaintiff  is.  for  copying  a  quire,  but  not  pro  ratdy  for  which  cause  the 
judgment  was  reversed.  But  it  seems  that  on  demurrer  this  objection 
would  not  avail  the  defendant,  because  in  that  case  the  plaintiff  might 
remit  his  claim  for  the  odd  sheets,  and  enter  up  judgment  for  the  reudne, 
in  conformity  to  the  rule  laid  down  in  Ineledan  v.  (Vmt,  Salk.  658, 
recognized  in  Buckley  v.  Kenyan^  10  East,  139,  and  tf|/ra,  that  where 
the  sum  demanded  does  not  depend  on  the  deed  itself,  but  upon  matter 
extrinsic,  there  may  be  a  remittitur ;  because  the  variance  is  not  incon- 
sistent with  the  deed.     In  covenant,  the  breach  assigned  was  for  non- 


{ 


t)  Hancock  ▼.  Field  and  othert^  EzeetUorM  of  Crouch^  Gro.  Jac,  170,  171. 
u)  Farrow  ▼.  Chevalier,  Salk.  139,  cited  8  East,  84;  8  Tr.  459. 
(x)  Needier  r.  Oueet^  Aleyn,  9. 


(1)  Secue  in  debt  on  bond  to  perform  covenants,  and  debt  for  a  penalty  on  a  statnte; 
there  a  precise  breach  must  be  shown.    Lord  Raym,  107. 

(2)  Covenant  *'  to  paj  250  dollars  in  manner  following,  tiz.  125  dollars  on  the  20th 
Maj  ensuing,  and  125  dollars  on  the  20th  Maj,  1811 ;  breach,  that  "the  said  som  of  125 
dollars  was  unpaid,"  &c.  On  demurrer,  it  was  holden,  that  the  breach  was  not  well 
assigned,  it  not  appearing  with  sufficient  osrtaintj,  which  of  the  two  sums  had  not  bcea 
paid.    Carpenter  t.  Alexander^  9  Johns.  Bq^.  291. 
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payment  of  rent  on  different  day8,(y)  which  amounted  to  a  certain  wrn^ 
and  the  plaintiff  had  made  a  mistake  in  calculating  the  sum ;  it  was 
holden  good ;  because  in  this  action  the  whole  shiul  be  recoyered  in 
damages,  and  the  plaintiff  shall  not  have  damages  according  to  his  sam^ 
ming,  but  according  to  the  matter.  The  plaintiff  declared  on  an  inden- 
ture of  demise  for  years  of  certain  coal  mine6,(2)  reserving  a  fourth  part 
of  the  coal  raised^  or  its  value  in  money,  at  the  election  of  the  lessor; 
but  if  the  fourth  part  fell  short  of  the  annual  value  of  400Z.,  then  reserv- 
ing such  additional  rent  as  would  make  up  that  annual  sum,  to  be  ren« 
dered  on  the  first  day  of  every  month  in  each  year  of  the  term,  by  equal 
portions ;  and  that  the  plaintiff  elected  to  be  paid  in  money ;  the  breach 
assigned  was  that  9002.  of  the  reserved  rent  for  two  years  and  thrw 
montJis  was  in  arrear.  On  general  demurrer,  it  was  objected 
that  the  rent  *being  reserved  yearly,  the  breach  was  not  well  [  *622  ] 
assigned,  inasmuch  as  it  included  a  fraction  of  a  year ;  but  the 
court  overruled  the  demurrer,  observing  that  it  could  not  be  sustained 
on  the  construction  of  the  covenant ;  for,  though  it  spoke  of  an  annual 
sum  of  400Z.  to  be  made  up  in  case  the  proportion  of  coal  reserved 
should  fall  short  of  that  sum,  yet  the  rent  was  to  be  rendered  monthly. 
But,  even  admitting  it  to  be  a  yearly  rent,  the  excess  for  three  months 
might  be  remitted,  and  judgment  given  for  the  residue  ;  and  Bayley,  J., 
cited  Incledon  v.  CWp«,  Salk.  668,  and  2  Lord  Raym.  814,  as  an  autho- 
rity in  point  as  to  the  remittitur.  Where  lessee  covenanted  for  himself 
and  his  assigns  to  plant  a  certain  number  of  trees  every  year,(a)  and 
the  breach  was,  that  defendant  had  neglected  to  do  it;  it  was  holden 
sufficient  without  negativing  that  his  assigns  had  done  it,  for  the  court 
will  not  intend  an  assignment.(l) 


(y)  Farter  r.  SneUinffj  1  Roll.  Rep.  335. 
z)  Bueklejf  y.  Kent/on,  10  East,  139. 
a)  Gyte  y.  EUu^  Str.  228. 


[ 


(1)  So  in  action  against  the  assignee  of  lessee  for  rent,  an  averment  that  the  rent 
accrued  subsequently  to  the  assignment  to  defendant,  and  is  due  and  owing  to  the  lessor, 
and  still  remains  in  arrear  and  unpaid  fi'om  the  defendant,  is  sufficient  without  neg^tiying 
that  lessee  had  paid  it.   Sxtcutort  ofDi^>&i8  y.  Van  Ordm,  6  Johns.  Rep.  105. 

The  defendant  coyenanted,  that  he  "  the  sale  of  the  said  slaye  to  the  plaintiff,  his  heirs 
and  assigns,  against  all  persons  lawfully  claiming  any  estate,  right,  or  title  to  the  said 
slave,  would  warrant  and  for  eyer  defend ;"  breach,  that  the  defendant  had  no  property 
or  title  in  the  girl,  so  sold  as  a  slaye,  but  that  she  was  free,  and  not  a  slaye:  on  demur- 
rer holden  good ;  for  the  substance  of  the  coyenant  was  that  defendant  would  warrant 
the  sale.  Quaekenboss  y.  Laming^  5  Johns.  Rep.  49 ;  and  covenants  are  to  be  construed 
according  to  their  spirit  and  intent. 

In  an  action  on  a  coyenant  for  such  fbrther  assurance,  as  by  the  plaintiff,  &o.,  or  his 
counsel,  &c.,  should  be  reasonably  devised,  adylsed,  or  required,  the  breach  assigned  was, 
that  plaintiff  had  requested  defendant  to  make  a  lawful  and  reasonable  assurance  to  the 
plaintiff,  of  the  right  of  dower  of  defendant's  wife ;  yet  the  said  defendant  had  not  made 
such  assurance,  Ac.  On  demurrer,  the  breach  was  holden  bad ;  for  the  plaintiff  or  his 
counsel  were  to  deyise  the  further  assurance,  and  after  haying  done  so,  the  plaintiff  was 
bound  to  give  notice  thereof  to  the  defendant,  allowing  him  a  reasonable  time  to  consider 
it.  MtUer  v.  Partoru,  9  Johns.  Rep.  336;  StoeiiMor  v.  BummeU^Z  Serg.  k  Rawle's  Rep.  228. 
The  yendor,  howeyer,  is  to  prepare  the  deed,  where  he  covenants  to  convey  a  good  title, 
without  any  regard  to  its  being  deylsed  by  the  purchaser. 

It  is  not  a  sufficient  broach  of  a  covenant  of  seisin,  that  a  public  road  or  highway  runs 
through  the  land,  for  the  existence  of  a  road  is  a  mere  easement,  and  the  seisin,  subject 
to  the  easement,  exists  in  foil  vigor.    WkUbeck  v.  Cookf  15  Johns.  Rep.  483;  Jackson  ex 
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A  demurrer  for  misjoinder  of  breaches  must  be  to  the  whole  declara^ 
tion,  and  not  to  the  breach  alone  which  is  mi8Joined.(&)(l) 

As  to  the  necessary  ayerments  in  action  for  breach  of  corenant  for 
qniet  enjoyment,  see  ante^  Sect.  IV.  1,  p.  489. 

I  shall  now  proceed  to  explain  the  nature  of  dependent  coyenants  and 
conditions  precedent,  concurrent  acts  or  coyenants,  and  mutual  or  inde- 
pendent coyenants,  subjoining  to  each  diyision  such  cases  as  appear  to 
afford  the  best  illustration  of  the  subject  under  consideration.  And 
first,  of  dependent  coyenants  and  conditions  precedent ; 

Conditions  precedent. — If  A.  coyenants  to  do,  or  to  abstain  from  doing, 
a  certain  act,  in  consideration  of  the  prior  performance  of  some  act  or 
coyenant  on  the  part  of  B.,  A.'s  coyenant  is  termed  a  dependent  coye- 

(b)  Kinffdonr,  NotiU^  1  M.  A;  S.  535. 


dem,  Yatea  y.  Hathaway^  15  Johns.  Rep.  447.  But  it  has  been  holden,  to  be  a  breach  of 
a  covenant  against  incumbrances.  Kellogg  ▼.  IngenoU^  2  Mass.  Rep.  97 ;  Priiekard  r. 
Atkintofiy  3  N.  H.  335 ;  Hubbard  y.  Norton,  10  Conn.  422. 

A  mortgagor  in  possession,  before  foreclosure)  is  regarded  as  seised  of  the  land ;  aod 
if  he  convey  the  land  with  covenant  of  seisin,  the  mere  existence  of  the  mortgage  is  not 
a  breach  of  the  covenant;  Stanard  v.  Eldridge,  16  Johns.  Rep.  254.  A  covenant  that 
the  land  is  free  fVom  incumbrances,  is  broken  by  the  existence  of  a  mortgage  from  the 
grantor  to  the  grantee.    Bean  y.  Mayo,  5  Qreenl.  94. 

Plaintiff  claiming  certain  land  by  one  title,  and  defendant  by  another,  defendant  made 
a  deed  of  the  land  to  plaintiff,  with  a  covenant  of  seisin ;  in  an  action  for  a  breach  of  the 
covenant,  it  was  holden,  that  the  existing  title  of  the  plaintiff  did  not  constitute  a  breach 
of  the  covenant,  and  that  plaintiff  was  estopped  from  alleging  that  defendant  was  not 
seised,  in  consequence  of  his  own  prior  seisin.  The  covenant  of  seisin  extends  only  to 
guaranty  the  grantee  against  any  title  existing  in  a  third  person,  and  which  might  ddfeat 
the  estate  granted.    Fitch  y.  Baldwin^  17  Johns.  Rep.  161. 

An  action  cannot  be  maintained  on  a  covenant  of  warranty,  without  showing  an  evic- 
tion. Emerson  v.  Proprietort  of  land  in  Minot^  1  Mass.  Rep.  464  ;  Clark  v.  JtAnKuUg,  3 
Serg.  &  Rawle,  364;  Bender  v.  Promberger^  4  Dall.  436;  Day  y.  CAtcm,  10  Wheat 
449.  No  formal  words,  however,  are  prescribed  in  which  this  allegation  is  to  be  made; 
and  an  averment  that  the  defendant  "  had  not  a  good  and  suflScient  title,  &c.,  and  by 
reason  thereof,  the  said  plaintiffs  were  ousted  and  dispossessed  of  the  said  premises  by 
due  course  of  law,"  is  sufficient.  lb.  Simpson  Y.  HawkiM,  1  Dana,  306;  Woodward  J. 
Allary  3  Id.  164;  Innii  Y.  Agnew^  1  Ohio,  180 ;  Origin  v.  Fairbroiher,  3  Fairf.  499. 

A  covenant  to  convey  property,  or  to  do  any  other  act,  Is  broken  by  the  coYenutior  if, 
before  the  time  for  performance,  be  destroys  the  property  to  be  conveyed,  or  puts  it  out 
of  his  power  to  do  the  act  which  is  the  subject  of  the  covenant.  Hopkmt  y.  Timngy  11 
Mass.  306.  See  also  16  Id.  161.  Where  A.  covenants  to  pay  a  specific  sum  for  a  slave 
or  return  her  on  or  before  a  given  time,  and  the  slave  dies  before  that  time,  he  ia  liable 
on  his  covenant,  if  it  be  found  that  her  death  was  caused  by  his  cruel  and  nnnataial 
treatment  Mann  v.  Trabue^  1  Mis.  709.  Where  a  covenant  is  to  indemnify  against  a 
debt  or  duty  already  incurred,  it  is  not  broken  without  suit  brought  against  the  cove- 
nantee. But  where  the  debt  or  duty  may  accrue  in  future,  a  liability  to  suit  is  a  breach 
of  the  covenant  Leunt  v.  Craekett,  3  Bibb,  197.  A  covenant  by  one  party,  holdiag  a 
bond  and  mortgage  against  another,  that  for  a  certain  time  he  will  not  seek,  have,  or 
receive,  any  other  indemnification  or  satisfaction,  than  what  may  be  derived  fh>m  the 
mortgaged  premises,  is  broken  by  a  suit  on  the  bond,  commenced  within  the  limited 
time.  Jliutons  v.  Winantj  5  Wend.  163.  Though  the  same  covenant  may  contain  vari- 
ous stipulations,  in  their  nature  distinct,  they  are  various  covenants ;  and  though  there 
be  but  one  stipulation,  if  it  is  broken  at  different  times,  different  actions  may  be  sus- 
tained for  each  breach.  Breckenridge  v.  Lee,  3  Marsh,  449;  J>avi8  v.  Harrison,  1  Id.  615. 
A  covenantee  may  recover  upon  successive  breaches  of  the  covenant  from  time  to  time, 
as  they  occur.    Adams  v.  Essexj  1  Bibb,  169. 

(1)  A  general  demurrer  to  a  declaration  containing  one  count  on  breach  of  covenant 
of  warranty,  and  another  on  breach  of  covenant  of  warranty  and  of  seisin»  was  overruled. 
Sveet  Y.  Patrick^  2  Fairf.  179. 
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Aant,l)ecaii8e  B.'s  right  of  suing  A.  for  a  breach  of  this  bovenant  depends 
ttpon  the  prior  performance,  or  that  which  the  law  considers  equivalent 
to  performance,  of  the  act  of  the  covenant  to  be  performed  by  B.,  and 
the  prior  act  or  covenant,  on  the  part  of  B.  being  in  the  nature  of  a 
condition  precedent,  is  technically  termed  a  condition  precedent,  the  per* 
formance  whereof  must  be  shown  by  B.  in  order  to  entitle  him  to  recover 
damages  against  A.  It  may  be  remarked,  that  if  the  act,  undertaken  to 
be  done,  is  dispensed  with  by  the  other  party,  it  is  sufficient  so  to  state  it 
on  the  record.  Per  Butter ^  J.,  in  Hbtham  v.  JEast  India  Company^  Doug. 
278.     See  an  averment  to  this  effect  in  Jonee  v.  Barkley^  Doug.  684. 

The  following  cases  will  illustrate  the  nature  of  a  dependent  covenant 
and  condition  precedent,(l)  and  the  reader  may  collect  from  them  the  rules 
by  which  the  courts  have  ffuided  their  decisions  in  this  subject. 

*The  plaintiff  declared,(e)  that  defendant  by  deed  poll(2)  [  ^523  ] 
agreed  with  plaintiff,  that  he,  defendant,  would  accept  of  the 

Slaintiff  a  quantity  of  South  Sea  stock,  so  soon  as  the  receipts  should  be 
elivered  out  by  the  company,  and  would  pay /or  the  same  such  a  sum 
on  a  certain  day,  next  after  the  date  of  the  deed,  and  then  averred  that 
defendant  did  not  pay  the  money  at  the  day ;  on  general  demurrer, 
because  the  plaintiff  had  not  averred  an  assignment  of  the  stock,  or  a 
tender ;  Pratty  C.  J.,  delivering  the  opinion  of  the  court,  said,  that  the 
intent  of  the  parties  appeared  to  be,  that  one  should  have  the  money, 
and  the  other  the  stock ;  and  not  that  either  should  perform  his  part  of 
the  agreement,  and  lay  himself  at  the  mercy  of  the  other  for  the  equiva« 
lent ;  that  this  was  not  a  covenant  entered  into  by  both  parties,  upon 
which  each  would  have  his  mutual  remedy,  but  it  was  the  deed  poll  of 

(c)  Lock  V.  Wright^  Str.  569. 

.  (1)  Where  there  are  dependant  covenantSi  a  party  cannot  recover  without  averring 
and  proving,  either  that  he  performed,  or  was  readj  and  willing  to  perform,  his  part. 
Harrison  v.  Taylor^  3  Marsh.  168 ;  Fannen  v.  Beauford^  1  Bay,  237  j  Eowruford  v.  FUhtr^ 
Wright,  580 ;  HaUoway  v.  DavU,  lb.  130;  Pollard  v.  IfClain,  3  Marsh.  25  ;  Oardm$r  v. 
CarsoHy  15  Mass.  508;  Ooodvnn  v.  Lynny  4  Wash.  G.  G.  714;  Leonard  v.  BatM^  1 
Blackf.  175 ;  Bank  of  Columbia  v.  Hagner^  1  Pet.  455  ;  Bean  v.  Attoater,  4  Gonn.  3 ;  Bohb 
V.  Montgomery y  20  Johns.  16 ;  Parker  v.  Parmele,  lb.  130;  Tmney  v.  AehUy^  15  Pick.  662; 
Weti  V.  Emmons^  5  Johns.  1 79 ;  Dakm  v.  Williams,  1 1  Wend.  67 ;  Webster  v.  TTarreny  2  Wash. 
C.  G.  456;  Jones  v.  JSommervtUe,  I  Port  437  ;  Smith  v.  Christmas,  7  Yerg.  565.  Or  that 
he  was  prevented  by  the  other  party.  Fannen  v.  Beatrford,  1  Bay,  237 ;  Clendennen  v. 
PatOsel,  3  Mis.  230. 

Where  the  covenants  are  dependent,  it  is  a  good  plea  in  bar,  that  the  party  seeking 
performance  has  not  performed,  or  offered  to  perform,  the  covenants  on  his  part.  Parker 
y.  ParmeUy  20  Johns.  130.  Aliter,  where  the  covenants  are  independent.  WCampbeU 
T.  Mill&y  1  Bibb,  453  ;  Webster  v.  Warren,  2  Wash.  C.  G.  456.  Where  one  covenants  to 
do  a  celrtain  act,  and  before  the  time  of  performance,  disables  himself  from  so  doing,  he 
Is  thereupon  liable  for  a  breach  of  the  covenant.  Heard  v.  Bowers,  23  Pick.  455.  Bat 
the  rule  does  not  apply  where  he  becomes  inrolantarily  unable  to  perform  his  stipula- 
'tions,  if  he  can  remove  the  disability  before  the  day  of  performance.  lb. 
-  The  owner  of  land  conveyed  it,  with  a  covenant  against  incumbrances,  the  purchaser 
yerbally  agreeing  to  indemnify  him  against  aU  claims  owing  to  an  adjoining  weU  being 
placed  partly  on  the  land  conveyed.  Held,  that  the  liability  of  the  grantor  to  pay 
for  said  well  being  merely  personal,  was  not  a  breach  of  said  covenant.  Wild  ▼. 
NichoU,  17  Pick.  538. 

(2)  In  Strange's  statement  of  the  case,  p.  669,  it  is  said  to  have  been  by  writing  indented ; 
but  it  is  evident  from  the  reasoning  of  the  court,  even  in  Strange,  (see  p.  571,)' that  it 
vae  a  deed  poll.  See  also  8.  (7.  8  Mod.  40,  where  it  is  expressly  stated  to  have  been  an 
action  of  covenant  on  a  deed  poU. 
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the  defendant  onlj ;  and,  therefore,  though  upon  deHrery  or  tender  of 
the  stock,  the  plaintiff  would  have  hie  remedy  for  the  HMHiey,  jet  the 
defendant,  on  the  other  side,  npon  payment  of  the  money,  woold  not 
have  any  remedy  to  compel  the  deliyery  of  the  stock,  and  therefore 
he  should  not  be  obliged  to  pay  the  money  until  the  eonsideration  for 
irhioh  it  was  payable  was  performed:  that  the  word  pro  would  either 
be  a  condition  precedent  or  subsequent,  as  would  best  answer  the  intent 
of  the  parties ;  and  in  this  case  it  must  be  a  condition  preced^it,  be- 
cause otherwise  the  intention  of  the  defendant  to  have  the  stock  for  his 
money,  could  never  take  effect.  Judgment  for  defendant.  Pratt,  C. 
J.,  observed  also,  that  the  difference  between  a  mutual  covenant  and  a 
deed  poll  was  taken  and  allowed  in  Pordage  v.  CoU,  1  Saimd.  820,(if) 
where  the  court  were  of  opinion  that  the  defendant  had  his  remedy ; 
"  otherwise  (says  the  book)  it  would  have  been,  if  the  deed  had  been  the 
wards  of  the  defendant  only.** 

In  covenant  against  a  lessee  for  not  repairing,(6)  the  declaration 
stated,  that  by  indenture  the  defendant  covenanted  to  repair  the  de- 
mised premises,  and  at  the  end  of  the  term  to  surrender  up  the  same 
in  good  repair,  the  lessor  (the  plaintiff)  finding  timber  sufficient  for  aoeh 
repairs:  the  breach  assigned  was  for  not  repairing;  plea,  that  the  plain- 
tiff did  not  find  timber  sufficient ;  on  demurrer,  it  was  adjudged  that 
the  finding  the  timber  was  a  thing  in  its  nature  necessary  to  be  done 

first,  and  therefore  a  condition  precedent,  the  performance  of 
[  *524  ]  which  ought  to  have  been  averred  in  the  ^declaration.    So 

where  in  a  covenant  on  an  indenture  of  lease  for  seven  years, 
for  non-payment  of  rent,(/)  it  appeared  that  the  lease  contained  the 
usual  covenants,  that  the  lessee  should  pay  rent,  repair,  &c.,  and  pro- 
viso, that  if  the  lessee,  at  the  end  of  the  first  three  or  five  years,  should 
be  desirous  of  quitting,  and  should  give  six  months'  notice  thereof,  be- 
fore the  expiration  of  the  first  three  or  five  years,  then,  from  and  after 
the  expiration  of  the  first  three  or  five  years,  and  payment  of  all  rents, 
and  performance  of  the  covenants  on  the  part  of  the  lessee,  the  inden- 
ture should  be  void ;  it  was  holden,  that  the  payment  of  rent,  and  per- 
formance of  the  other  covenants,  by  the  lessee,  were  conditiona  prece- 
dent to  the  lessee's  determining  the  term  at  the  end  of  the  first  three 
years,  and  that  merely  giving  six  months'  notice,  expiringwith  the  first 
three  years,  was  not  sufficient  for  that  purpose ;  Lord  Kengon,  C.  J., 
observing,  that  it  had  frequently  been  said,  and  common  sense  seoned 
to  justify  it,  that  conditions  were  to  be  construed  to  be  either  precedent 
or  subsequent,  according  to  the  fair  intention  of  the  parties,  to  be  col- 
lected from  the  instrument ;  and  that  technical  words,  if  there  were 
any  to  encounter  such  intention,  (and  there  were  not  in  this  case,) 
should  eive  way  to  that  intention :  that  it  was  impossible  to  read  this 
lease,  without  seeing,  that  the  parties  intended,  that  the  tenant  should 
do  every  thing  required  of  him,  before  he  could  put  an  end  to  the  lease. 
So  where  by  a  policy  of  assurance  against  fire  it  was  stipulated,(9)  that 


(d)  See  Mathek  t.  Kmglake,  10  A.  &  E.  50 ;  2  P.  4  D.  346. 
(0)  Tkomat  T.  OadwaUader^  WiUes,  496. 

Forter  y.  Shephtrd^  B.  R,  E.  36  Gko.  III.,  affirmiog  judgment  of  C.  B^  6  T.  B.  66&. 

Wortley  v.  Wood^  in  error  from  C.  B.  B.  R.  T.  36  Geo.  UL,  6  T.  B.  710. 
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the  aasared  snstuning  aay  1ob8  by  &6  Bhoald  procure  a  certificaie  of 
the  miniater,  chnrohwardens,  and  of  some  reputable  householders  of  the 
parish,  importing  that  they  knew  the  character  of  the  assured,  and  be- 
lieved that  he  had  sustained  the  loss  by  misfortune,  and  without  fraud ; 
it  was  holden,  that  the  procuring  such  a  certificate  was  a  condition  pre* 
cedent  to  the  right  of  the  assured  to  recover,  and  that  it  was  immaterial 
that  the  minister  and  churchwardens  wrongfuUy  refused  to  sign  the  cer* 
'  tificate ;  Lawrence^  J.,  observing,  that  the  cases  were  uniform  to  show^ 
that  if  a  person  undertakes  for  the  act  of  a  stranger,  that  act  must  be 
done.  See  MatUledge  v.  BurrM^  1  H.  Bl.  254,  and  Oldnum  v.  Be^ 
tffickej  2  H.  BL  677,  n.  (a)  to  the  same  effect.  K  A.  be  bound  to  B.  to 
pay  ten  pounds  to  C«,  A.  tenders  to  C.  and  he  refuseth,  the  bond  is  for* 
feited.  1  Inst.  208,  b.  If  a  man  be  bound  in  an  obligation,  with  con*' 
dition  to  enfeoff  B.,  (who  is  a  mere  stranger,)  before  a  day,  the  obligor 
doth  offer  to  enfeoff  B.  and  he  refuseth,  the  obligation  is  a  forfeit, /or 
the  obligor  hath  taken  upon  him  to  enfeoff  him,  and  his  refusal  cannot 
satisf]^  the  condition,  because  no  feoffment  is  made.  1  Inst.  209,  a« 
So  where  in  covenant  on  a  charter-party,(A^  to  recover  the 
value  of  a  ship  against  defendant,  to  whom  sue  had  been  '''let  [  "^525  ] 
to  freight,  for  the  purpose  of  carrying  government  stores  to 
America,  the  declaration  stated  a  covenant,  that  ^^  if  the  ship  were  taken 
during  the  time  she  was  in  his  Majesty's  service^  and  it  should  appear  to 
a  court-martial  that  the  master  and  smp's  company  had  made  the  utmost 
defence  they  were  able,  the  value  of  the  ship  should  be  paid  by  the  de- 
fendant;" and  then  averred  a  capture,  the  master  and  ship's  company 
having  made  the  utmost  defence  they  were  able,  and  that  it  would  have 
appeared  to  a  court-martial,  &c.,  if  the  defendant  had  thought  proper 
to  have  had  an  inquiry  made  in  that  respect  by  a  court-martial.  The 
defendant  pleaded,  that  it  had  not  appeared,  &c.  On  demurrer  to  the 
plea,  the  court  gave  judgment  for  the  defendant ;  observing,  that  the 
charter-party  annexed  an  express  condition,  that  it  should  appear  to  a 
court-martial,  &c.,  and  therefore  the  plaintiff  was  bound  to  show  that  it 
had  appeared,  or  that  it  arose  from  the  default  of  the  defendant  that  it 
had  not.  So  where  in  covenant  on  a  charter-party  of  affr6ightment,(») 
whereby  the  plaintiff  let  his  ship  to  the  defendant  to  freight  From  Liver- 
pool to  W.,  and  back  to  Liverpool,  and  agreed  that  the  master  should 
take  on  board  a  cargo  of  salt  to  W.,  and  after  delivering  the  same  there, 
should  take  on  board  there  a  cargo  of  deals ;  in  consideration  of  which 
the  defendant  agreed  to  pay  the  plaintiff — ^*  in  full  for  the  freight  for  the 
said  voyage,  at  the  rate  of  so  much  per  standard  hundred  for  deals  de^ 
livered  at  Liverpoolj  &c. ;  the  freight  to  be  paid,  one-fourth  in  cash  on 
her  arrival,  and  the  remainder  by  an  acceptance  on  London  at  four 
months'  date."  The  declaration  then  averred,  that  the  ship,  after  carry- 
ing the  cargo  of  salt  to  W.,  took  on  board  there  a  cargo  of  aeals,  Ac,  and 
proceeded  on  her  voyage  towards  Liverpool,  &;c.,  ana  whilst  the  ship  was 
so  proceeding,  jtc,  and  after  she  had  performed  a  great  part  of  her  voyage, 
but  before  her  arrival  at  Liverpool,  on,  &c.,  the  ship  was,  by  the  force  of 

(h)  Daoii  v.  Mure^  B.  R.  M.  22  Qeo.  UI.,  cited  in  aigameiit  in  Botham  r.  £ait  India 
Con^Hmy,  1  T.  R.  642. 
(i)  Cook  y.  Jenningi,  *!  T.  R.  dSl. 
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the  winds  and  wayes,  wrecked,  and  thereby  became  incapable  of  pro* 
ceeding  any  further  on  the  voyage,  b^  reason  whereof  the  deals  obliged 
to  be  put  on  shore  for  the  preservation  thereof;  ^^  which  deals,  so  un- 
laden, the  defendant  afterwards  accepted,  and  sold  the  same  to  his  own 
use,  whereby  he  became  liable  to  pay  to  the  plaintiff  a  proportionable 
part  of  the  freight  for  the  carriage  of  the  deids  from  W.  to  Liverpool, 
&c. ;"  with  an  averment  that  a  proportionable  part  amounted  to  such  a 
sum.  And  the  breach  assigned  was,  in  the  nou'-payment  of  that  sum. 
The  defendant  pleaded,  that  no  part  of  the  cargo  of  deals  was  delivered 
at  Liverpool,  according  to  the  form  and  effect  of  the  said  char^-party. 
On  special  demurrer  to  the  plea,  assigning  for  cause,  that  the  defend- 
ant had  not  confessed  and  avoided  or  denied  the  matter  alleged  in  the 
declaration,  but  had  attempted  to  put  w  issue  collateral  matters;  it 

was  holden,  that  tne  plea  was  good :  Lawrence^  J.,  observing, 
[  *526 "]  that  when  a  ship  *is  driven  on  shore,  it  is  the  duty  of  the 

master  either  to  repair  the  «hip^  or  to  procure  another,  and 
having  performed  the  voyage,  he  is  then  entitled  to  his  freight ;  but  he 
is  not  entitled  to  the  whole  freight,  unless  he  perform  the  whole  voyage, 
except  in  cases  where  the  owner  of  the  goods  prevents  him ;  nor  is  he 
entitled  pro  ratd^  unless  under  a  new  agreement.  Perhaps  the  subse- 
quent receipt  of  these  goods  by  the  defendant  might  have  been  evidence 
of  a  new  contract  between  the  parties  ;(1)  but  here  the  plaintiff  has  re* 
sorted  to  the  original  agreement,  under  which  the  defendant  only  engaged 
to  pay  in  the  event  of  the  ship's  arrival  at  Liverpool.  That  event  has  not 
happened,  and  therefore  the  plaintiff  cannot  recover  in  this  form  of  action. 
By  charter-party  the  freighter  covenanted  to  pay  to  the  owner  freight 
at  and  after  the  rate  of  so  much  per  ton,  per  month,  for  the  term  of  idx 
months  at  least,  and  so  in  Proportion  for  less  than  a  month,  or  for  such 
further  time  than  six  months  as  the  ship  might  be  detained  m  the  ser* 
vice  of  the  freighter,  until  her  final  discharge,  or  until  the  day  of  her 
being  lost,  captured,  or  last  seen  or  heard  of:  such  freight  to  be  paid 
to  the  commander  of  the  ship  in  manner  following :  viz.  so  much  as  might 
be  earned  at  the  time  of  the  arrival  of  the  ship  at  her  first  destined 
port  abroad,  to  be  paid  within  ten  days  next  after  her  arrival  there, 
and  the  remainder  of  the  freight  at  specific  periods :  it  was  holden,(i) 
that  this  constituted  one  entire  covenant,  and  that  the  arrival  of  the 

(A)  Gibbon  v.  MendeM,  2  B.  Jk  A.  17. 

(1)  The  principal  cases  on  the  subject  of  apportionment  and  freight,  are,  lAUwUgt  v. 
Orqf,  D.  P.  23  Feb.  1733  ;  Ltike  r.  LydA,  2  Burr.  882,  and  1  BU  R.  190 ;  BaUUt  r.  MeS- 
glianij  Park's  Ins.  63  ;  but  not  reported  elsewhere.  These  three  cases  are  stated  at  length 
in  Abbott  on  Shipping.  The  case  of  LukeY.  Lyde^  was  much  commented  upon  in  Cook  t. 
Jennings  J  7  T.  R.  381,  and  in  Mulloy  ▼.  Backer^  5  East,  316.  See  further  on  the  same 
subject,  Ward  t.  Felton^  1  East,  507  ;  Hunter  t.  PrvM^,  10  Id.  378 ;  Liddard  f.  Z^^pev,  lb. 
626 ;  RiUhie  y.  Atkineon^  poet,  531 ;  Chriety  v.  Row^  1  Taunt.  300 }  MiUheU  ▼.  Dartka,  1 
Bingh.  N.  C.  555.  *'  It  is  a  settled  rule,  even  in  the  case  of  deeds,  that  if  there  be  a  con- 
dition precedent  in  a  deed,  and  it  is  not  performed,  and  the  parties  proceed  with  the  per- 
formance of  other  parts  of  the  contract,  although  the  deed  cannot  take  effect,  the  lav 
will  raise  an  implied  assumpsit.  Upon  this  ground,  freight  is  dailj  recovered  in  actions 
of  assumpsit  on  implied  promises,  substituted  for  the  charter-parties  bj  deed."  Per 
Cur.  in  Bum  y.  MiUer,  .4  Taunt.  748.  But  see  a  limitation  of  this  remark,  in  Sckaek  ^ 
Anthony^  1  M.  &  S.  673.    See  also  Finder  y.  WUkee^  5  Taunt.  612. 
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dhip  at  her  first  destined  port  abroad  was  a  condition  precedent  to  the 
owner'B  right  to  recover  any  freight ;  and  that  the  ship  having  been 
lost  on  her  outward  voyage,  the  owner  was  not  entitled  to  recover  freight 
at  so  much  per  calendar  month  to  the  day  of  the  loss. 

From  the  preceding  cases  it  may  be  collected,  that  where-  [  *527  ] 
ever  there  is  a  condition  precedent  on  the  part  of  the  plaintiff, 
performance,  or  that  which  is  equivalent  to  performance,(l)  must  be 
alleged  and  proved,  otherwise  the  action  cannot  be  supported ;  and, 
consequently,  the  defendant  may  plead  non-performance  of  the  con-* 
dition  precedent,  in  bar  of  the  plaintiff's  action;  or,  if  the  averment  of 
performance  be  entirely  omitted,  or  imperfectly  made,(2)  the  defendant 
may  take  advantage  of  it  on  demurrer.  (8)  If  made,  but  imperfectly, 
defendant  must  demur  specially.(Q 

(t)  Varley  T.  Mantan,  9  Bingh.  365. 


(1)  "Where  a  person,  by  doing  a  previons  act,  would  acquire  a  right  to  a  debt,  or 
du^,  by  a  tender  to  do  the  preyious  act,  if  the  other  party  refuse  to  permit  him  to  do  it, 
he  acquires  the  right  as  completely  as  if  it  had  actually  been  done."  Arg.  Jonea  y. 
Barkleyy  Doug.  685,  cited  by  Lord  ElUnborough^  G.  J.,  delivering  judgment  in  SmUh  ▼. 
Wiltonj  8  East,  443.  So  if  the  plaintiff  has  been  discharged  by  the  defendant  from  the 
performance  of  the  condition,  the  action  may  be  maintained.  See  Jones  y.  BarkUy^ 
Doug.  684,  recognized  in  Laird  y,  Pim^  7  M.  &  W.  474.  So  where  the  plaintiff  has  been 
prevented  from  the  performance  by  the  neglect  and  de&ult  of  the  defendant.     1 T.  R.  645. 

(2)  As  to  what  will  be  sufficient  averment  in  this  respect,  see  Jonea  v.  Barkley^  Doug. 
684. 

(3)  In  dependent  covenants,  when  the  plaintiff  has  performed  a  part  for  which  he  can 
have  no  other  remedy  than  by  an  action  on  the  covenant,  he  may  sue  as  if  the  covenants 
were  independent  Lewi»  v.  Wddtm,  3  Rand.  71.  Covenants  are  to  be  construed 
dependent  or  independent,  according  to  the  intention  of  the  parties  and  the  good  sense 
of  the  case,  and  technical  words  should  give  way  to  such  intention,  if  Crdish  v.  Church' 
tnaUf  4  Rawle,  26  ;  Goodwin  v.  Xynn,  4  Waflh.  C.  G.  R.  714 ;  Comeier  v.  Oraham^  1  Ohio, 
154 ;  TUeaton  v.  Newhall^  13  Mass.  410 ;  Thompkma  v.  JBUioitj  5  Wend.  496 ;  Baruae  v. 
MadaHf  2  Johns.  145. 

Where  A.  covenanted  to  convey  to  B.  a  newspaper  establishment,  and  not  to  publish 
a  newspaper  in  the  same  place  while  he  continued  as  publisher,  under  a  penalty,  and  in 
the  same  instrument  B.  covenanted  to  pay  for  the  same  the  sum  of  $3,500 ;  in  covenant 
by  B.  against  A.,  it  was  held,  that  the  covenants  were  dependent.  Bakin  v.  Williamaf 
11  Wend.  67.  Courts  lean  against  construing  covenants  independent.  Per  Ndaon^  J., 
lb.  A  covenant  to  seU  a  house  for  a  certain  sum,  the  defendant  covenanting  to  pay 
when  the  house  is  finished  and  the  key  delivered,  with  a  satisfactory  deed  free  of  incum* 
brances,  is  dependent  and  conditional.  Howland  v.  Leaehj  11  Pick.  151.  Under  an 
agreement  that  defendant  should  have  certain  land,  for  which  plaintiff  was  to  pay  in 
three  instalments,  the  deed  to  be  executed  on  the  last  payment,  it  was  held,  that  the 
covenant  to  pay  the  first  two  instalments  was  independent,  but  that  the  agreement  of 
defendant  to  pay  the  last,  and  of  plaintiff  to  execute  the  deed,  were  mutually  dependent 
and  conditional.  Kane  v.  Mood,  13  Id.  281.  A  bond,  with  condition  indorsed,  that 
obligee  shaU  remove  incumbrances  before  payment,  is  a  dependent  covenant.  Hodgea  v. 
Bolemanj  1  Dana,  54.  See  also,  JohnaonY.  Wygant^  11  Wend.  48;  Egbert  y.  Chew^  2 
Green,  447  ;  Trimble  v.  Oreen^  3  Dana,  355 ;  Brown  v.  Lowena^  lb.  473 ;  Watchman  v.  Crook^ 
5  GUI  k  J.  240 ;  Pence  v.  Smock,  2  Blackf.  316;  Finley  v.  Boehme,  3  GiU  &  J.  42 ;  Cour» 
der  T.  Oraham,  1  Ohio,  154. 

Mutual  covenants  are  to  be  construed  as  dependent  or  independent,  according  as  it 
may  best  concur  with  the  design  of  the  whole  instrument,  and  effectuate  the  intention  of 
the  parties.  Wright  v.  Smgth,  4  Watts  &  Serg.  527  ;  Adama  v.  WiUiamaf  2  Id.  227.  The 
intention  of  the  parties  is  to  be  discovered  rather  from  the  order  of  time  in  which  the 
acts  are  to  be  done,  than  f^om  the  structure  of  the  instruments  or  the  arrangement  of 
the  covenants.  Goodwin  r.  Lynn^  4  Wash.  C.  C.  714 ;  Speake  v.  Shq^trd^  6  Har.  &  J.  85 ; 
Gardiner  v.  Caraon,  15  Mass.  504;  Hopkina  v.  Toung^  11  Id.  304.    Where  one  act  is  Ui 


527  covrariHT. 


The  reader  who  ia  desiroufi  of  pnrBuing  this  branch  of  the  subject 
farther,  ia  referred  to  the  analogooB  cases  under  tit.  ^^  Asflmnpsit,"  omUj 
p.  112.     To  the  cases  there  abridged,  the  following  may  be  added : 


be  done  by  one  pwtj  before  another  act,  which  is  the  consideration  of  it,  is  to  be  done 
by  the  other,  the  corenants  to  do  these  acts  are  independent.  TUeston  t.  Nt»eU,  13  Mass. 
410;  Couck  y.  lnger9oll,  2  Pick.  300 ;  Ooodwin  ▼.  Ifolbrook,  4  Wend.  377 ;  Cvnningkam  t. 
Morrtll^  10  Johns.  203  ;  Barru$a  t.  Madan,  2  Id.  145 ;  Cradoek  v.  Aldridgt^  2  Bibb,  15; 
MuHmt  ▼.  CabvusMj  Minor,  21. 

'  In  dependent  covenants,  when  the  plaintiff  has  performed  a  part,  for  which  he  can  baTt 
no  other  remedy  than  bj  an  action  on  the  corenant,  an  action  may  be  maintained  in  the 
same  manner  as  if  the  covenants  were  independent.  Lnmf,  Wddon^  3  Band.  71.  Whcri 
mutual  covenants  go  only  to  a  part  of  the  consideration,  and  a  breach  of  that  part  may 
be  paid  for  in  damages,  the  covenants  are  regarded  as  independent.  Bennel  v.  Piileg^  7 
Johns.  249;  Payfu  v.  Bettesvorihf  2  Marsh.  429;  Obtrmyer  v.  Niekola,  6  Binn.  166. 
Where  there  are  mutual  covenants,  and  one  party  has  received  the  principal  part  of  the 
consideration  for  the  engagements  on  his  part,  the  covenants  of  the  parties  will  be  cob« 
Btmed  to  be  independent.  Tomkuu  v.  mitotic  5  Wend.  496 ;  TiUtUm  v.  JVsweU,  13  Mess. 
410 ;  MuidroH  v.  JfCUlandf  1  Litt  1.  If,  by  the  terms  of  a  contract,  money  is  to  be 
paid  by  a  day  certain,  which  is  to  happen  or  may  happen  before  the  covenants  on  the 
other  part  are  to  be  performed,  the  covenants  are  independent.  Couch  ▼.  In^enoUy  1 
Pick.  300 ;  Seen  v.  Fowler,  2  Johns.  272 ;  CunmnffAam  v.  Marrell,  10  Johns.  20J;  7>ybr 
V.  Rhea  J  Minor,  414;  M'Coy  v.  Bixbet,  6  Ham.  312.  Where  covenants  are  matnal  aad 
independent,  either  party  may  recover  damages  from  the  other,  for  an  iiynry  which  hs 
may  have  sustained  by  the  nonperformance ;  Cock  t.  •/oAnson,  3  Mis.  239 ;  without  prov- 
ing a  compliance  with  every  stipulation  on  his  part  Morruon  v.  OaUowojf^  2  Hi^.  k  J. 
467 ;  Bm»on  v.  Hohh$,  4  Id.  285  ;  Pojffu  v.  Betlinporik,  2  Marsh.  429 ;  Bmn  r.  Aiwata^,  4 
Conn.  3  ;  Gibson  v.  Oibton^  15  Mass.  112  ;  Goodwin  v.  ffoUfrook,  4  Wend.  377;  JfaMwy 
T.  Brotmy  1  Fairf.  49 ;  Obermyer  v.  NiehoU^  6  Binn.  164. 

A  covenant,  with  penalty  annexed,  will  always  be  considered  as  independent.  Fnh 
land  ▼.  Mitehell,  8  Mis.  487. 

A  defendant  agreed,  under  seal,  to  give  the  plaintiff,  for  a  certain  sum,  an  interest  is 
a  contract ;  and  Sie  plaintiff  agreed  to  give  the  defendant  a  power  of  attorney  to  transact 
all  business  relating  to  the  contract.  Held,  that  the  covenants  were  independoitf  and 
that  the  plaintiff  need  not  show  that  he  had  given  or  offered  the  power  of  attoiney. 
Quinlan  v.  Davit,  6  Whart.  69. 

A.  and  B.  purchased  an  estate,  which  was  incumbered  by  liens  to  the  whole  amoMi 
of  the  purchase-money.  Each  entered  into  a  separate  covenant  to  the  other,  to  pay  one- 
half  of  these  liens,  specifying  which  each  was  to  pay.  B.  failed  to  pay ;  by  reason  of 
which  the  property  was  sold  by  the  sheriff,  and  purchased  by  A.  Held,  tliat  the  cove* 
nants  were  mutual  and  independent,  and  that  A.'s  right  of  action  against  B.  was  not 
affected  by  the  fact  that  he  had  not  paid  the  entire  amount  which  he  had  covenanted  lo 
pay,  nor  by  the  fact  that  B.  had  not  covenanted  to  pay  the  whole  amount  of  the  liea 
upon  which  the  property  was  sold,  a  part  of  it  having  been  excluded,  by  mistake  in  the 
calculation,  and  that  the  measure  of  damages  in  such  case  was  the  differaiee  between 
what  A.  paid  for  the  whole  property,  and  what  he  and  his  covenantee  had  agreed  to  give 
for  it.    Bredm  v.  Agntw,  3  Watts  k  Serg.  300. 

Where  each  party  covenants  to  do  concurrent  acts,  and  the  covenant  of  one  party  rssli 
npon  a  consideration  independent  of  the  covenant  of  the  other,  the  oovenants  are  inde- 
pendent, and  the  failure  of  one  to  perform  is  no  exeose  for  the  non-perfbrmaiioe  of  the 
other.    Day  v.  Euex  Bank^  18  Wend.  97. 

The  general  rule  is,  that  where  one  party  agrees  to  pay  to  the  other  certain  snms,  at 
different  fixed  times,  in  consideration  of  which  the  other  agrees  to  perform  an  act,  leav- 
ing the  time  of  performance  indefinite,  the  covenants  are  independent.  But  if  the  pay- 
ment of  any  one  of  the  sums  is  made  to  depend  upon  the  performance  of  any  act  by  t&s 
other  party,  as  it  respects  that  one  they  are  dependent,  while,  as  it  respects  aU  theotheis, 
they  remain  independent.    Babeock  v.  Wilton^  5  Shep.  372. 

Where  reciprocal  covenants  have  been  contracted,  and  one  par^  has  partially  per* 
formed  the  covenants  on  his  part,  and  has  no  other  remedy  for  compensatioD  theieftr 
but  by  action  on  the  covenant,  in  such  case,  whatever  be  the  form  of  the  contract,  and 
even  though  the  covenants  are  expressly  dependent  in  form,  and  though  they  are  pleaded 
as  dependent  covenants,  yet  they  shall  be  held  independent  covenants,  and  the  plaintiff 
shall  recover  compensation  for  his  part  performance,    ^ream  y.  JfersA,  4  Leigh,  23. 
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Ee$fceth  t.  Oray^  Say.  185 ;  0(>Uin9  y.  OHhhn,  2  Burr,  899 ;  OampbeU 
▼.  French,  6  T.  B.  200.  See  also  Smith  y.  Wihonj  8  East,  487 ; 
Stw-er  y.  Qordon,  8  M.  &  S.  308.(1) 


(1)  A  corenant  to  pay  money  on  a  certain  day,  if  the  coYcnantee  would  deliver  posses- 
sion of  certain  land  to  the  covenantors  on  a  prior  day,  is  a  dependent  covenant  BaUey  r. 
TFAtte,  3  Ala.  330.  In  lleaton  y.  Kemper^  2  Scam.  367,  on  tlie  question  of  performance 
of  dependent  covenants,  it  was  held  that  what  the  plaintiff  or  defendant  was  honnd  to 
do,  was  a  matter  of  fact  for  the  jury  to  determine  from  the  covenant  and  the  evidence 
adduced  by  the  parties,  and  that  It  was  not  matter  of  law  for  the  conrt. 

Where  A.  covenants  to  give  B.  a  piece  of  ground  and  the  privilege  of  the  house  on  it, 
for  him  and  his  wife  to  use  in  attending  to  their  affairs  and  those  of  A.,  and  in  considera- 
tion of  the  use  and  occupation  of  the  house  and  lot,  B.  covenants  to  keep  the  house  in 
good  order,  and  have  the  cooking  and  washing  of  A.  done,  A.  to  find  three-fourths  of 
the  provisions,  and  B.  one-fourth,  the  covenants  are  dependent  and  concurrent.  Humph' 
ties  V.  Oouldmg^  3  Pike,  081.  A.  covenanted  to  build  and  complete  a  house  for  B.  by  the 
first  of  April,  1842,  and  B.  covenanted  in  the  same  deed  to  pay  $2500,  when  the  house 
was  completed.  Held,  that  the  latter  was  a  dependent  covenant,  and  that  A.  could  not 
recover  on  the  covenant  unless  he  showed  that  the  house  was  completed  by  the  first  of 
April.  Clayton  t.  Blake^  4  Ired.  497.  A.  covenanted  to  deliver  bacon  to  B.,  at  a  certain 
time  and  place,  "  for  and  in  consideration  of  which  bacon  when  delivered,"  B.  was  to 
pay  so  much  a  pound.  Held,  that  these  terms  implied  that  the  delivery  and  payment 
were  to  be  simultaneous  acts ;  that  the  covenants  were  dependent ;  and  that  neither 
party  could  maintain  an  action  without  averring  performance,  or  a  readiness  and  offer  to 
perform  the  covenants,  on  his  part  at  the  time  and  place  specified.  Dryden  v.  Zeiotf ,  5 
Dana,  138. 

A  covenant  by  a  vendee  to  pay  the  purchase-money,  and  a  covenant  by  the  vendor  to 
convey  "  upon"  the  payment  of  the  purchase-money,  are  dependent.  Adamt  v.  WiUiams^ 
2  Watts  k  Serg.  227 ;  Low  v.  Marahatty  5  Shep.  232;  Lawrence  v.  Dole,  11  yerm.  549. 
A.  and  B.  entered  into  an  agreement  under  seal,  commencing  with  these  words :  "  We, 
the  undersigned,  do  hereby  agree  and  bind  ourselves  in  the  sum  of  two  thousand  dollars 
to  fulfil  the  following  contract;"  A.,  on  his  part,  agreed  to  sell  and  convey  to  the  defend- 
ant, by  lawful  title,  a  certain  tract  of  land ;  and  B.,  on  his  part,  agreed  to  give  in 
exchange  therefor  $5000,  of  which  $3000  were  to  be  paid  in  real  estate,  and  the  balance 
in  cash  at  stated  periods.  Held,  that  the  $2000  were  to  be  regarded  as  a  penalty  to  secure 
the  performance  and  to  cover  the  actual  damage,  and  not  as  liquidated  damages ;  that 
it  was  no  more  than  an  agreement  to  sell  A.'s  land  to  B.  for  $5000 ;  that  the  act  to  be 
done  by  each,  constitnted  the  entire  consideration  of  the  covenant  on  the  part  of  the 
other;  that  the  conditions  were  therefore  mutual  and  dependent;  and  that  A.  could  not 
maintain  an  action  for  the  penalty,  without  averring  and  proving  performance  or  some- 
thing equivalent  thereto,  or  that  he  was  prevented  and  discharged  from  performance  by 
the  act  of  the  defendant.  Law  v.  Mouee,  3  Hill,  S.  0.  268.  Where  the  acts  to  be  done 
are  simultaneous,  and  each  the  consideration  of  the  other,  the  covenants  are  dependent. 
Sawns/ord  v.  Fuhery  Wright,  130 ;  Farker  v.  Farmek,  20  Johns.  130 ;  Dukin  v.  WiUiatnSf 
1 1  Wend.  67.  A  covenant  by  one  to  deliver  to  another  a  good  and  sufficient  deed  of 
land  on  a  certain  day,  and  a  covenant  by  that  other  to  pay  for  the  same,  on  the  same 
day,  a  certain  sum  of  money,  are  dependent  covenants.  Oreen  v.  Reynolde^  2  Johns.  207 ; 
Jonee  v.  Gardner ,  10  Id.  266;  Oaztby  v.  iViee,  16  Id.  293;  Rohh  v.  Mantyomerpj  20  Id. 
15;  Sprigg  v.  Albm,  6  J.  J.  Marsh.  161 ;  JPaesmore  v.  Moort,  1  Id.  591. 

The  pUdntiff  covenanted  to  sell  a  house  to  the  defendant  for  a  certain  sum,  the  defend- 
ant covenanting  to  pay  the  plaintiff  that  sum  on  the  day  when  the  house  should  be 
finished,  and  the  key  delivered  to  the  defendant,  with  a  satisfactory  deed  and  title,  free 
from  all  incumbrances.  Held,  the  covenants  were  dependent,  and  that  the  plaintiff  was 
not  bound  to  make  an  unconditional  tender  of  a  deed,  unless  the  defendant  was  willing 
to  accept  it,  and  pay  the  purchase-money.,  Bowlandj.  Leaek,  11  Pick.  151.  Where,  by  the 
agreement,  payments  are  to  be  made  as  the  work  proceeds,  but  the  whole  consideration 
is  not  to  be  paid  until  the  whole  work  has  been  performed,  the  covenants  are  not  inde- 
pendent, dunnvngham  v.  Morrellf  10  Johns.  208.  But  see  Seere  v.  Foteler,  2  Id.  272 ; 
Mavene  v.  Suehj  2  Id.  387.  An  obligation  for  the  payment  of  money  on  which  a  condi- 
tion is  indorsed  that  the  obligee  shall  remove  all  incumbrances  from  certain  property 
before  the  obligor  shall  be  compelled  to  pay,  is  a  dependent  covenant.  Hodgee  v.  HoU" 
man,  1  Dana,  54.  On  a  contract  for  the  delivery  of  stock,  the  delivery  and  payment  of 
the  money  are  dependent  covenants.     Green  v.  Reynolds,  2  Johns.  209,  per  Kent,  J. 
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Having  thiu  endeavoured  to  illustrate  the  nature  of  conditions  pre- 
cedent, I  shall  proceed  to  the  next  object  of  consideration,  viz.  concur- 
rent acts  of  covenants : 

Concurrent  Acts. — ^Where  reciprocal  acts  or  covenants  are  to  be  per- 
formed by  each  party  at  the  same  time,  they  are  technically  termed 
concurrent  acts  or  covenants ;  and  in  this  case,  as  if  ell  as  in  the  case 
of  dependent  covenants,  one  party  cannot  maintain  an  action  against 
the  other,  without  averring  performance,  or  that  which  is  equivalent  to 
performance,  of  the  acts  or  covenants  to  be  performed  on  the  plaintiff's 
part.(l)    As  where,  in  covenant,  the  declaration  stated(m)   that  by 
articles  of  agreement  under  seal,  the  plaintiff  covenanted  to  convey 
to  the  defendant,  on  or  before  the  1st  of  August,  1797,  a  school- 
house  and  ground ;  and  on  or  before  the  24th  of  June,  1796,  to  sur- 
render up  the  premises,  and  deliver  over  the  scholars  to  the  defendant ; 
and,  in  consideration  thereof,  the  defendant  covenanted  to  pay  the 
plaintiff  a  sum  of  money,  on  or  before  the  1st  of  August,  1797, 
[  *528  ]  with  interest  from  the  Ist  of  January  '''next  preceding  the 
said  1st  of  August ;  the  plaintiff  then  averred,  that  he  sur- 
rendered up  the  premises  to  defendant  on  the  24th  of  June,  1796,  and 
delivered  over  the  scholars ;  and  although  the  plaintiff  had  well  and 
truly  performed  every  thing  contained  in  the  articles  on  his  part,  yet 
defendant  had  not  paid  the  money  and  interest.     The  defendant  pl^id* 
ed,  that  he  was  ready  to  accept  a  conveyance  of  the  premises,  and  at 
the  same  time  to  pay  the  money  to  the  plaintiff,  if  he  would  have  made 
such  a  conveyance,  but  the  plaintiff  did  not,  on  or  before  the  1st  of 
August,  or  at  any  time  since,  convey  the  premises  to  defendant.     On 
demurrer,  it  was  holden,  that  as  the  substance  of  the  consideration  to 
entitle  the  plaintiff  to  receive  the  money,  was  the  making  the  convey- 
ance, payment  of  the  money  could  not  be  enforced,  until  the  convey- 
ance was  made,  or  at  least  offered  to  be  made  by  the  plaintiff:  Leih 
renccy  J.,  observing,  that  nothing  could  be  inferred  in  favour  of  the 
plaintiff  in  this  case  from  part  execution  of  the  contract ;  because, 
though  the  defendant  was  to  be  put  in  possession  in  June,  1796,  and 
the  money  was  to  be  paid  in  August,  1797,  yet  as  that  also  was  the  time 

(m)  Olazfhrooh  r.  Woodrow,  8  T.  R.  368,  cited  in  2  Bo8.  k  Pol.  N.  B.  236,  and  in  Em 
Y.  Poulton^  2  B.  ft  Ad.  832. 

Where  one  agrees  hy  covenant  to  paj  a  certain  snm  of  monej  for  the  rent  of  land  for 
one  year,  the  covenant  is  dependent.     Thompson  v.  Gray,  2  Stew.  &  Port.  60. 

The  reader  Is  also  referred  to  the  following  cases  of  dependent  covenants :  Gretn  r. 
Jieynolds^  2  Johns.  Rep.  20*7 ;  West  v.  JSimmoiM,  5  Id.  179 ;  Janet  r.  Gardner^  10  Id.  266. 
Gazelyv.  Price,  16  Id.  267;  Harding  y.  Kretsenger,  17  Id.  293;  EopkvM  v.  ToungAl 
Mass.  Rep.  302 ;  Tileston  v.  KeweU,  13  Id.  406  ;  Gardner  v.  Corson,  15  Id.  500 ;  Couch  v. 
Jngersoll,  2  Pick.  292 ;  Northrvp  v.  Northrup,  6  Cowen,  296;  Dcx  v.  Day,  3  Wend.  356; 
Goodtpin  v.  Lynn,  4  W.  C.  C.  R.  714;  Bank  of*  Columbia  v.  Hagner,  I  Peters'  Rep.  464; 
Letois  V.  Weldon,  3  Randolph,  71 ;  Mason  v.  Chambers,  4  Litt.  253 ;  Conn  r.  Lewis,  5  Id. 
66 ;  Alexander  v.  Mann,  6  Monroe,  360  ;  Mor/ord  v.  Mastyn,  lb.  612. 

(1)  A  covenant  to  convey  land,  without  specifying  time,  and  a  covenant  to  pay  there- 
for so  much  in  hand  and  so  much  at  a  future  day,  are  concurrent.  MCoy  v.  Biihee,  6 
Ohio,  312.  Where  there  are  mutual  covenants,  and  defendant  has  received  the  principal 
part  of  the  consideration  for  his  engagement,  the  covenants  will  be  construed  independent 
Tompkins  v.  Elliot,  5  Wend.  496.  See  also  EstU  V.  Jenkms,  4  Dana.  75  ;  M^Cord  v. 
Tomlin,  3  Id.  144. 
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fixed  for  the  execution  of  the  conyeyance,  it  was  plain,  that  the  de- 
fendant did  not  intend  to  part  with  his  money  until  his  title  was  secure* 
So  where  A.  coyenanted  that  he  would,  on  or  before  a  certain  day,(») 
conyey  land  to  B.,  by  such  conyeyance  as  B.'s  counsel  should  adyise ; 
in  consideration  of  wnich  B.  coyenanted  to  pay  A.,  at  or  upon  the  exe- 
cution of  the  conyeyance,  a  certain  sum  of  money ;  it  was  holden,  that 
A.  could  not  maintain  coyenant  against  B.  for  non-payment  of  the 
money  without  showing  that  he  had  conyeyed ;  or  that  he  was  ready  at 
the  day  to  haye  conyeyed,  what  he  had  coyenanted  to  do,  and  that  he 
had  done  eyery  thing  which  lay  upon  him  to  do  for  that  purpose,  but 
that  he  was  preyented  from  so  doing  by  some  act,  or  omission,  or  ne- 
glect, on  the  part  of  the  defendant,  Secus,  where  the  yendee  by  a 
distinct  instrument,  e.  g.  a  promissory  note,  agrees  to  pay  the  money 
on  a  particular  day.(o) 

Mutual  and  Independent  Covenants.{^ — ^Where  coyenants  are  mu- 
tual and  independent,  one  party  may  maintain  an  action  against  the 
.  other  for  the  breach  of  his  coyenants,  without  ayerring  a  performance 
of  the  coyenants  on  his,  the  plaintiff's  part ;  and  the  defendant  cannot 
plead  non-performance  of  such  coyenants  on  the  part  of  the  plaintiff  in 
bar  of  the  plaintiff's  action.(j9) 

In  coyenant  on  articles  of  agreement,(^)  whereby  the  plaintiff,  who 
was  master  of  a  yessel,  coyenanted  to  make  use  of  the  same  in  the  coal 
trade,  for  the  defendant's  service ;  and,  among  other  things,  coyenanted 
that  during  twelye  calendar  months  (the  time  the  yessel  was  hired  for)  he 
would  pay  all  seaman's  waees  yearly;  in  consideration  whereof, 
the  defendant  coyenanted  to  pay  the  plaintiff  422.  *eyery  [  *629  ] 
month  during  the  year ;  the  non-payment  whereof  was  the 
breach  assigned.  To  this  the  defendant  pleaded,  that  the  plaintiff 
did  not  pay  the  seamen  according  to  his  coyenant ;  on  demurrer  to  this 
plea,  it  was  insisted  by  the  plaintiff,  that  these  were  mutual  coyenants, 
and  that  though  the  words  were  ^^in  consideration  thereof,"  yet,  in  the 
nature  of  the  thing,  this  could  not  be  a  condition  precedent;  for  the 
payment  of  the  seamen,  by  the  plaintiff,  was  to  be  yearly ;  of  the 
plaintiff,  by  the  defendant,  monthly ;  so  that  from  the  manner  of  coye- 
nanting  it  was  impossible  the  performance  of  the  act  to  be  done  by  the 
plaintiff  should  be  necessary  to  entitle  him  to  an  action. against  the  de- 
fendant for  not  doing  the  act  he  had  coyenanted  to  do ;  and  the  case 
of  Thorp  y.  Thorp  was  cited,  where  this  distinction  is  taken  by  Holt^ 
C.  J.,  in  the  resolution  of  that  case :  Judgment  for  the  plaintiff;  Lord 
Sdrdwicke.  C.  J.,  obserying,  that  there  could  not  be  any  condition  pre- 
cedent here,  for  the  reason  giyen  ;  and  the  resolution  in  Thorp  y.  Thorp 
was  certainly  good  law ;  for  these  cases  did  not  depend  so  much  on  the 
manner  of  penning  the  coyenants,  as  the  nature  of  them. 


1 


fi)  ffeard  t.  Wadham,  1  Eaat,  619. 

0)  Sptiler  T.  WtMOake,  2  6.  ft  Ad.  156.     [See  Couch  t.  IngerMoU,  2  Pick.  292.] 

p)  Vawson  y.  Myer^  Sir.  712. 

q)  Rtusen  v.  Coleby^  T.  T  Geo.  II.  B.  R.,  7  Mod.  236,  Leach's  edit. 


(1)  See  notes,  ante,  527. 
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It  was  agreed  between  plaintiff  and  defendant,(r)  by  indentore,  tbat 
in  consideration  of  5002.  plaintiff  should  instruct  defendant  in  bleaching 
materials  for  making  paper,  and  permit  defendant,  during  the  contin- 
uance of  a  patent,  which  plaintiff  had  obtained  for  that  purpose,  to 
bleach  such  materials  according  to  the  specification.     In  pursuance  of 
this  agreement,  the  plaintiff,  in  consideration  of  250L  paid,  and  of  the 
further  sum  of  2502.  to  be  paid  to  the  plaintiff,  in  the  manner  here- 
after mentioned,  covenanted  that  he  would,  with  <ttt  jHfuible  expedi- 
tion^  instruct  the  defendant  in  the  manner  of  bleaching  the  materials. 
The  defendant,  in  consideration  of  the  plaintiff's  covenants,  covenanted 
that  he  would,  on  or  before  the  25th  of  February,  1794,  or  sooner,  in 
case  plaintiff  should  before  that  time  have  sufficiently  taught  defendant 
in  bleaching  the  materials,  pay  the  plaintiff  the  further  sum  of  2501. 
In  covenant  on  the  preceding  agreement,  the  breach  assigned  was,  the 
non-payment  of  the  250Z.     Special  demurrer,  that  it  was  not  averred 
that  plaintiff  had  instructed  defendant  in  the  manner  of  bleaching  the 
materials.     Lord  Kenyan^  G.  J.,  delivering  the  opinion  of  the  court, 
said,  that  whether  these  kinds  of  covenants  be  or  be  not  independent 
of  each  other,  must  certainly  depend  on  the  good  sense  of  the  case.  If 
one  thing  is  to  be  done  b^  a  plaintiff  before  his  right  of  action  accmes 
on  defendant's  covenant,  it  should  be  averred,  in  the  declaration,  that 
such  thing  was  done.     ^^  Where  there  are  mutual  promises,  yet  if  ous 
thing  be  the  consideration  of  the  other,  there  a  performance  is  necessary, 
unl^9  a  day  %%  appointed  far  petfarmanee,*'     Per  j&bft,  C.  J.,  SalL 

118.  ^^  If  a  day  be  appointed  for  the  payment  of  the  money, 
[  *5S0  ]  and  the  day  is  to  happen  before  the  ^thing  can  be  perfonued, 

an  action  may  be  brought  for  the  payment  of  the  money,  be- 
fore the  thing  be  done,"  ib.  171.  Upon  the  authority  of  these  cases, 
the  judgment  of  the  court  must  be  in  favour  of  the  plaintiff,  if^  upon 
the  true  construction  of  the  deed,  a  certain  day  be  fixed  for  the  paymeot 
of  the  monev,  and  the  thing  to  be  done  may  not  happen  until  after. 
The  plaintiff  in  this  case  covenants  with  all  po993>le  expedMonj  imC  h) 
any  fixed  time^  to  instruct  the  defendant ;  and  in  consideration  of  the 
plaintiff's  covenants,  the  defendant  covenants,  that  he  will,  on  or  be- 
fore the  25th  day  of  February,  or  sooner,  in  case  the  plaintiff  should 
before  that  tima  have  instructed  the  defendant,  pay  Um  the  furrier 
sum  of  2502.  The  intent  of  the  parties  appears  to  be  that  the  payment 
might  be  accelerated,  but  should  not  in  anv  event  be  delayed.  Judgment 
for  plaintiff.  N.  In  a  subsequent  case,  m  8  T.  B.  870,  Kenytm^  0.  J., 
speaking  of  the  preceding  case  of  Campbell  v.  Jonee^  said,  "  The  in- 
struction to  be  given  was  not  to  be,  and  couid  not,  in  the  nature  of  the 
thing,  be  performed  at  the  same  time  with  the  payment  of  the  money 
by  the  defendant,  for  which  a  certain  time  was  limited,  whereas  no  tiioe 
was  limited  for  giving  instruction  ;"  and  Lawreneey  J.,  in  the  same  re- 
port, p.  874,  observing  on  this  case,  said,  ^^  That  the  instruction  might, 
consistently  with  the  plaintiff's  covenant,  as  well  be  given  after  as  be- 
fore the  time  specified  for  the  payment  of  the  money ;  and  therefore  it 

(r)  Campbell  y.  Jones,  6  T.  R.  570,  recoGrniBed  in  Carpenter  r.  CrnwdL  4  Biaeh.  409: 
iMo.  &P.  66.  —»  6 
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was  not  necessary  to  be  averred  in  an  action  to  recover  the  money."    I 
cannot  dismiss  the  consideration  of  this  subject,  without  taking  notice 
of  a  class  of  cases,  in  which  this  principle  has  been  established ;  viz. 
that  tmless  the  non-performance  alleged  in  breach  of  the  contract  goes 
to  the  whole  root  and  consideration  of  it,  the  covenant  broken  is  not  to 
be  considered  as  a  condition  precedent,  bnt  as  a  distinct  covenant,  for 
a  breach  of  which  the  party  injured  may  be  compensated  in  damages. 
The  first  of  this  elass  is  the  case  of  Boone  v.  JSyref{8)  which  was  stated 
by  Latvreneey  J.,  in  Crlazebrook  v.  WoodrotVy  8  T.  R.  878,  as  follows : 
The  plaintiff  had  sold  to  the  defendant  an  estate  in  Dominica,  with  the 
ncCToes,  under  the  usual  covenants  for  a  good  title,  quiet  enjoyment, 
ana  further  assurance,  in  consideration  of  a  sum  in  ctoss,  and  a  certain 
annuity  for  lives,  which  the  defendant  covenanted  to  pay,  "  he,  the 
plaintiff,  well  and  truly  performing  all   and  singular  the  covenants, 
clauses,  recitals,  and  agreements,  in  the  said  indenture  of  sale  contain- 
ed;" and  in  bar  to  an  action  of  covenant  for  the  arrears  of  the  annuity, 
besides  assi^ing  breaches  of  specific  and  partial  covenants,  the  de^ 
fendant,  by  nis  fourth  plea,  pleaded,  "that  the  plaintiff,  at  the  time  of 
making  the  said  indenture,  had  not  in  himself  fiill  power,  true  title,  and 
good  and  lawful  authority,  to  bargain,  sell,  and  release  the  said  planta- 
tion and  negroes,  &;c.,  in  manner  and  form  as  in  the  said  in- 
denture mentioned."     The  court  said,  it  *would  be  strange  if  [  *581  ] 
such  a  defence  were  to  be  allowed,  when  if  any  one  negro  on 
the  plantation  were   proved  not  to  have  been  the  property  of  the 
plaintiff,  it  would  bar  his  action  for  the  annuity.     Lawrence^ «!.,  having 
thus  stated  the  case,  proceeded  to  observe,  that  the  judgment  of  the 
court  went  on  the  ground  that,  in  the  form  the  breaches  were  assigned, 
the  plea  did  not  necessarily  go  to  the  whole  of  the  consideration;  but  if 
the  plea  had  been,  that  the  plaintiff  had  not  any  title  to  the  plantation, 
he  md  not  know  that  it  would  not  have  been  hem  sufficient.    Le  Blanc^ 
J.,  observing  upon  the  same  case,  said,  "  The  substantial  part  of  the 
agreement  being  the  conveyance  of  the  property  in  respect  of  which 
the  annuity  was  to  be  paid,  the  court  held  it  to  be  no  answer  to  an 
action  for  the  annuity,  to  say,  that  the  plaintiff  had  not  a  good  title  in 
some  of  the  ne^oes,  which  were  upon  the  plantation :  Because  all  the 
material  part  of  the  covenant  had  been  performed:  and  the  plaintiff  had 
a  remedy  upon  the  covenant  for  any  special  damage  sustained  for  the 
non-performance  of  the  rest;  8  7\  K.  875.     The  case  of  Boone  v. 
Syre  was  recognized  by  Lord  Kenyon^  in  delivering  the  opinion  of  the 
court,  in  Campbell  v.  JoneSj  6  T.  R.  572,  578,  and  stated  to  be  another 
ground  for  giving  judgment  for  the  plaintiff  in  that  case.     And,  in  the 
case  of  Hall  v.   UazenovCy  4  East,  488,  484,  Lawrence^  J.,  having 
stq.ted  Boone  v.  Uyre  at  length,  applied  the  principle  of  the  decision  to 
the  case  then  before  the  court.     The  doctrine  laid  down  by  Lord 
Mansfield,  in  Boom  v.  Eyre,  1  H.  Bl.  278,  n.  and  6  T.  R.  578,  viz. 
^*  that  where  mutual  covenants  go  to  the  whole  of  the  consideration,  on 

(t)  Reported,  but  imperfecUj,  in  2  Bl.  R.  1312,  and  1  H.  Bl.  273,  n.  This  case  wffl 
be  round  among  the  paper  books  of  Athhunt,  J.,  A.  P.  B.,  No.  41,  Dampiec,  If.  S.  S.  L. 
I.  li. 
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both  sides,  tliey  are  mutual  conditions,  the  one  precedent  to  the  other ; 
but  where  the  covenants  go  only  to  a  part,  there  a  remedy  lies  on  the 
covenant  to  recover  damages  for  the  breach  of  it,  but  it  is  not  a  con- 
dition precedent ;"  was  rehed  on  in  Ritchie  v.  Atkinson^  10  East,  295, 
and  by  Tindaly  C.  J.,  in  Slavers  v.  Curling^  3  Bingh.  N.  C.  368 ;  3 
Scott,  740 ;  and  by  lAttledah^  J.,  in  Franklin  v.  miUerj  4  A«  &  E. 
605 ;  and  again  by  Tindalj  C.  J.,  in  The  Fishmongers*  Company  v. 
Robertson,  5  M.  &  Gr.  197 ;  6  Scott's  N.  R.  56.  In  RUehie  v.  Aikinr 
son,  the  master  and  the  freighter  of  a  vessel  of  400  tons  mutually  agreed 
in  writing,  that  the  ship,  being  every  way  fitted  for  the  voyage,  should 
with  all  convenient  speed  proceed  to  Petersburgh,  and  there  load,  from 
the  freighter's  factors,  a  complete  cargo  of  hemp  and  irop,  and  proceed 
therewith  to  London,  and  deliver  the  same  on  being  paid  freight  for 
hemp  5Z.  per  ton,  for  iron  5«.  a  ton,  &;c. ;  one-half  to  be  paid  on  right 
delivery,  the  other  at  three  months.  It  was  holden,  that  the  delivery 
of  a  complete  cargo  was  not  a  condition  precedent,  but  that  the  master 
might  recover  freight  for  a  short  cargo  delivered  in  London  at  the  stip- 
ulated rates  per  ton,  the  freighter  having  his  remedy  in  damages  for 
such  short  delivery.  In  Haveloch  v.  Oeddes,  10  East,  555,  the  authority 
of  Boone  v.  Fyre  was  recognized  by  Lord  FUenborougJi,  C.  J.,  de- 
livering the  judgment  of  the  court.     And  in  Davidson  v.  GvfynnCj  12 

East,  889,  where  freight  was  covenanted  to  be  paid  in  con- 
[  *532  ]  sideration  of  several  ^things,  one  of  which  was  the  sailing 

with  the  first  convoy ;  it  was  holden,  that  as  the  object  of  the 
contract  was  the  performance  of  the  voyage,  which  in  this  case  had 
been  performed,  the  sailing  with  the  first  convoy  was  not  to  be  con- 
sidered as  a  condition  precedent,  but  as  a  distmct  covenant,  for  the 
breach  of  which  the  party  injured  might  be  compensated  in  damages. 
It  was  holden  also,  in  the  same  case,  that  the  covenant  for  the  right 
and  true  delivery  of  the  goods  was  satisfied  by  the  delivery  of  the  entire 
number  of  chests,  and  that  the  deteriorated  state  of  their  contents 
aiTorded  no  answer  to  this  action  for  the  recovery  of  the  freight,  the  de- 
fendant having*  a  cross  action  to  recover  damages  for  that.(l)  So 
where  the  plaintiff,  as  master  of  a  South  Sea  whaler,  covenanted  with 
defendants,  as  Dwners,  that  he  would  proceed  to  the  fishery  and  procure 
a  cargo  of  sperm  oil,  &;c.,  or  as  great  a  proportion  as  might  be,  under 
all  circumstances,  in  his  power  to  obtain ;  would  return  to  London,  and 
at  his  own  cost  deliver  tne  cargo;  would  obey  instructions;  be  firu^al 
of  provisions,  and  not  dispose  of  any  of  them  without  accounting  lor 
the  same ;  and  would  not  smuggle  or  trade,  or  permit  any  on  board  to 
do  so :  the  defendants  covenanted,  on  the  performance  of  the  before- 
mentioned  terms  and  conditions  on  the  part  of  the  plaintiff,  to  pay  him 
a  certain  proportion  of  the  net  proceeds  of  the  cargo ;  it  waa  holden,(0 
that  the  plaintiff's  covenants  were  independent,  and  that  the  perform- 
ance of  them  was  not  a  condition  precedent  to  the  plaintiff 's  right  to 
recover  on  the  covenants  entered  into  by  the  defendant.     But  where  in 

(0  Stavert  t.  Curling^  3  Bingh.  N.  0.  255 ;  3  Sc.  740. 


(1)  Sm  ZmcA  t.  Baldwin,  5  Watts,  446 ;  AbboU  on  Shipp.  366,  Tth  ed. 
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a  memorandam  of  charter  it  was  agreed,  *^  that  a  ressel  flhonld  proceed 
to  Trieste  and  there  load  a  fall  cargo,  and  heing  so  loaded  should  pro- 
ceed to  a  port  in  the  United  Kingdom,  and  deliyer  the  same,  upon  pay- 
ment of  freight  at  a  certain  rate,  &c. ;  the  vessel  to  sail  from  Mlnffland 
on  or  before  the  4tth  of  February  next;  and  that  the  vessel  shomd  be 
addressed  to  the  charterer's  agents  at  the  port  of  loading  and  dis- 
charge :"  it  was  holden,  that  the  sailing  on  or  before  the  4th  of  Febru- 
ary, was  a  condition  precedent.(u) 

Assumpsit  upon  a  charter(a;)  by  the  plaintiff  to  the  defendant  of  a  ship 
from  London  to  Maderia  ana  the  Gape  of  Good  Hope,  and  thence  to 
Bombay  and  back ;  the  plaintiff  claiming  a  compensation  in  damages 
against  the  defendant,  for  not  loading  the  ship  with  a  cargo  of  cotton 
at  Bombay.  Instead  of  proceeding  by  the  direct  and  usual  course  from 
the  Gape  to  Bombay,  the  captain  made  a  deviation  to  the  island  of 
Mauritus ;  and  in  consequence  of  such  deviation,  the  defendant's  agents 
at  Bombay  refused  to  find  a  car^o.  The  jury  were  directed  to  consider, 
whether  the  deviation  was  of  such  a  nature  and  description  as  to  deprive 
the  freighter  of  the  benefit  of  the  contract  into  which  he  had 
entered ;  and  if  such  was  *their  opinion,  the  defendant  was  [  *53S  ] 
excused,  by  the  act  of  the  plaintiff's  captain,  from  furnishing 
a  cargo.  The  jury  determined  the  (]^uestion  in  the  affirmative,  and 
found  a  verdict  for  the  defendant ;  which  the  court  refused  to  disturb. 

Defendant  by  charter-party  covenanted  to  load  a  ship  at  Jamaica 
with  a  complete  cargo  of  sugar,  and  to  pav  freight  for  the  same  at  the 
rate  of  10«.  6(2.  per  cwt.  The  agent  of  the  deiendant  tendered  to  the 
captain  a  cargo,  but  insisted  upon  his  signing  bills  of  lading  for  it,  at 
the  rate  of  Vis.  per  cwt.  The  captain  refused  to  take  it  on  board  on 
these  terms.  Lord  EUenborov^h  held,  that  the  defendant  was  liable 
for  dead  freight.(y) 

Bv  a  charter-party  a  ship  was  described  to  be  of  the  burden  of  two 
hundred  and  sixty-one  tons,  and  the  freighter  covenanted  to  load  a  full 
and  complete  cargo :  it  was  holden,  that  the  loading  of  goods  equal  in 
number  of  tons  to  the  tonnage  described  in  the  charter-party  was  not  a 
performance  of  this  covenant ;  but  that  the  freighter  was  bound  to  put 
on  board  as  much  goods  as  the  ship  was  capable  of  carrying  with 
safety.(z)  By  a  charter-party  the  freighter  agreed  to  pay  for  the  ship 
2002.  per  month,  for  six  months  certam,  and  so  in  proportion  for  any 
longer  time  than  she  might  be  in  his  employ ;  the  ship  was  to  be  kept 
in  repair  by  the  owner.  Before  the  termination  of  the  time  repairs 
were  necessary,  which  occupied  twenty-eight  days ;  it  was  holden,  that 
the  freighter  was  not  entitled  to  deduct  those  days  in  calculating  the 
period  for  which  he  was  to  pay  freight.(a) 

Money  paid  in  advance  for  freight  cannot  be  recovered  back.    De 

(«)  Olaholm  T.  Eayt^  2  H.  &  Or.  257 ;  2  Scott's  N.  R.  471;  see  TFyniM  t.  Wynne^  2 
M.  &  Gr.  8 ;  2  Scott's  N.  B.  278,  and  615 ;  Richardt  r.  Hayward^  2  M.  A  Or.  574 ;  2  Scott's 
K.  R.  670. 

(x)  Pretman  v.  Taylor ,  8  Bingh.  124. 

(y)  Byde  ▼.  WilUt,  3  Oampb.  202. 

(z)  ffunter  r.  IVy,  2B.kA.  421. 

(a)  JH^ley  t.  Scaife,  5  B.  ft  0.  167. 
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Stlvale  T.  KendaUy  4  M.  &  S.  37,  recognized  in  Saunden  t.  Ihtw^  3 
B.  A;  Ad.  450. 

For  a  further  illostration  of  the  subject  of  conditions,  see  BlaeiweB 
V.  Nashy  Str.  585 ;  Wyvilly,  Stapleton^  Str.  615;  Martindaler.  Fisher^ 
1  Wils.  88,  ante,  p.  120.  See  also  Boone  y.  Hyre,  2  Bl.  R.  1312,  and 
Terry  y.  Duntze,  2  H.  Bl.  889.  N.  By  R.  G.  H.  T.  4  Will.  IV.,  two 
counts  upon  the  same  charter-party  are  not  to  be  allowed.  But  a  oonnt 
for  freight  upon  a  charter-party,  and  for  freight  pro  raid  itinerisy  upon 
a  contract  implied  by  law,  are  to  be  allowed.(l) 

(I)  In  the  within  cited  case  of  Teny  y.  Duntxe,  2  H.  Bl.  389,  the  coTenant  was  that  the 
plaiDtifr  shonld  finish  ft  building  by  a  given  day,  and  the  defeadant  was  to  pay  thecoo- 
tiideration  by  instalments  as  the  building  progressed,  and  according  to  a  certain  and  spe- 
cified state  of  advancement,  and  the  remaining  part  of  the  consideration,  when  the 
building  should  be  completed.  But  because  two  sereral  sums  of  money  were  to  be  paid 
before  the  whole  was  performed,  and  when  only  a  part  of  the  terrice  was  perfonned^ 
the  court  held  the  covenants  independent,  and  that  the  piaintilT  might  maintain  his 
action  for  the  entire  consideration  without  any  averment  of  performance. 

On  the  authority  of  Terry  v.  Duntze,  the  two  following  cases  were  decided  in  the 
Hnpreme  Court  of  New  York,  but  have  been  subsequently  overruled,  and  Tarry  v.  Dmtu 
declared  not  to  be  law. 

The  plaintiff,  in  consideration  of  $1655,  covenanted  to  build  a  house  for  the  drfend- 
ant  by  the  first  of  November,  1805.  The  defendant  covenanted  to  pay  the  plaintiff  $750 
on  or  before  the  first  of  May,  1806,  and  the  residue  of  the  $1655  as  soon  as  the  honse 
should  be  completed.  Plaintiff  averred  a  performance  as  to  part  of  the  building  befare 
the  first  of  November,  1805,  and  a  completion  on  the  first  of  December,  1805,and  alleged 
that  the  whole  would  have  been  performed  at  the  time  stipulated,  but  that  divers  altera- 
tions in  the  work  were  made,  at  the  request  and  by  the  direction  of  defendant ;  m  con- 
sequence of  which,  and  without  any  neglect  or  default  of  the  plaintiff,  he  was  preventedi 
&c.  On  demurrer  it  was  holden,  that  as  the  covenants  were  mutual  and  independent, 
the  demurrer  was  not  well  taken.     Seert  v.  Fowler,  2  Johns.  Rep.  272. 

The  declaration  stated,  that  plaintiff,  In  consideration  of  defendant's  covenants,  cove- 
nanted to  make  a  certain  road,  before  the  first  of  November,  1806;  and  thatd^ndaat 
covenanted  to  pay  the  plaintiff,  when  the  work  should  be  done,  in  the  manner  agreed  on, 
the  sum  of  $700,  one-half  in  cash  when  the  work  should  be  done,  and  the  other  half 
in  goods,  to  be  paid  in  proportion  as  the  work  should  progress,  and  the  whole  to  be  paid 
when  the  work  should  be  done.  The  plaintiff  then  averred  a  tme  performance  of  the 
covenants  on  his  part,  according  to  the  agreement,  and  that  defendant  had  not  paid  the 
plaintiff  the  $700  in  the  manner  stated,  kc.  Defendant  pleaded  that  plaintiff  did  sot 
perform  in  the  manner  set  forth,  Ac.  A  special  verdict  was  found,  that  plaintiff  did  not 
perform  according  to  agreement,  and  before  the  first  of  November,  1805,  bnt  that  he 
labored  on  the  road  before  that  time,  and  that  defendant  paid  one-half  the  $700  in  goodie 
as  the  work  pro^rressed,  but  had  not  paid  the  other  half  agreed  to  be  paid  in  eash.  The 
covenants  were  holden  mutual  and  independent;  and  it  was  observed  that  the  case  stood 
on  the  same  ground  as  Seers  v.  Fowler^  the  defendant  having  made  bis  election  to  paj  i 
part  as  the  work  advanced,  and  before  it  was  finished.  Haveru  y.  JButkf  2  Johns.  Ri^ 
387  ;    Wilcox  v.  Trn  Ej/rke,  6  Id.  78. 

In  Cunningham  v.  Morrell,  10  Johns.  Rep.  203,  which  overrules  the  two  precediaf 
caseSjithe  material  covenant  was  as  follows :  *'  The  party  of  the  first  part  agrees  to  paj 
to  tbei party  of  the  second  part  for  coir^Utinff  the  whole  of  the  aforesaid  ennmeiated 
articles  of  covenant  and  agreement,  the  sum  of  $6000,  to  be  paid  on  or  before  the  20th  of 
October,  1810,  in  instalments  as  the  work  progresses,  in  cash  and  stock  of  the  said  com- 
pany, in  the  form  and  manner  hereafter  described,  to  wit,  &c."  The  court  observed,  <m 
a  motion  to  set  aside  the  report  of  referees,  that  this  case  could  not  be  distinguished 
from  the  two  preceding  cases :  but  that  the  error  in  those  cases,  and  in  Terry  v.  Jhmtst, 
consisted  in  holding  the  covenants  to  be  independent  throuyhout^  because  a  part  of  the 
consideration  money  was  to  be  paid  before  the  entire  service  was  to  be  performed;  that 
this  might  have  been  the  case,  if  the  contract  in  all  those  cases  had  not  provided,  that  a 
certain  part  of  the  consideration  was  to  be  paid  on  the  completion  of  the  service,  aad 
which  rendered  the  service  pro  tanto  a  condition  precedent.  And  it  wsks  holden  that  as 
the  road  in  this  case  was  to  be  completed  on  or  before  the  20th  of  October,  1810,  and  ai 
the  defendant  was  to  pay  therefor  the  sum  of  $C000,  to  be  paid  on  or  before  that  day,  i> 
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It  remains  only  to  add  a  similar  obsenration  to  that  wbich  was  made 
at  the  close  of  the  third  section,  tit.  ^'  Assumpsit/'  ante^  p.  120,  viz. 
that  there  are  not  any  precise  technical  words  required  to  constitute  a 
condition  precedent,  or  a  dependent  or  independent  covenant  ;(1)  whether 
a  condition  be  precedent  or  subsequent,  or  a  covenant  be  dependent  or  in- 
dependent, must  be  gathered  from  the  words  and  nature  of  the  agreement, 
which  is  to  be  construed  according  to  the  intention  of  the  parties, 
as  far  as  that  can  be  ^collected  from  the  instrument  ;(2)  fto  which  [  *584  ] 
intention,  when  once  discovered,  all  technical  forms  oi  expres- 
sion must  give  way,(() )  and  however  transposed  the  covenants  may 
be,(<7)  their  precedence  must  depend  on  the  order  of  time  in  which  the 
intent  of  the  transaction  requu*es  the  performance.  When  it  is  once 
established,  that  the  stipulation  of  one  party  is  a  condition  precedent 
to  the  performance  of  the  covenant  by  the  other  party,  it  follows  as  a 
necessary  consequence,  that  an  action  cannot  be  maintained,  unless 
performance,  or  that  which  the  law  considers  as  equivalent  to  perfor- 
mance, be  averred  and  proved.     But  where  a  right  of  action  is  once 

(h)  Per  Tindal^  0.  J.,  in  FUhmon^^  Co,  t.  RoberUon^  6  M.  4  Gr.  197 ;  6  Scott's  N. 
R.  56. 

{e)  Per  Lord  MatuJUld,  C.  J.,  in  Kingtlon  y.  PretUm^  Dong.  690,  1. 

instalments  as  the  work  progressed,  the  just  constrnction  of  the  contract  was,  that  if  the 
plaintiffs  would  go  for  the  whole  consideration  money,  they  were  bound  to  aver  and 
show  a  performance  of  the  whole  work,  and  that  if  they  went  for  a  ratable  part  of  the 
money,  they  were  bound  to  show  a  ratable  performance. 

(1)  See  Poweti  y.  TTara,  2  Pick.  456,  where  it  was  held  that  the  coyenants  in  an  indenture 
of  apprenticeship,  that  the  apprentice  shall  serye  and  that  the  master  shall  instruct  and 
proyide  for  him,  are  independent;  so  that  if  the  apprentice,  by  reason  of  iueurable  illness, 
becomes  unable  to  perform  his  part,  the  master  cannot,  of  his  own  authority,  put  an  end 
to  the  contract. 

The  law  requires  no  set  form  of  words  to  create  a  coyenant.  It  is  suflficieut  if  the 
language  of  a  deed  shows  that  the  parties  to  it  haye  concurred  and  assented  to  the  per- 
formance or  forbearance  of  a  future  act.  Marthdll  y.  Craig^  1  Bibb,  379,*  HaUeti  y.  Urfflie, 
3  Johns.  44;  BuU  y.  FoUet,  5  Cow.  170;  Jackson  r,  Stewart,  20  Johns.  85 ;  Wright  y. 
TuttU,  4  Day,  321;  MUehel  y.  Bazen,  4  Conn.  508;  Kendal  v.  Talbot,  2  Bibb,  614; 
Randk  y.  Cket.  j*  Del.  Canal  Co.,  1  Barring.  233.  Any  agreement  under  seal  is  a  cove- 
nant.   Randel  y.  Ches.  j*  Del,  Canal  Co,,  1  Barring,  151,  233. 

(2)  The  intention  of  the  parties  must  govern  the  construction  of  coyenants,  where 
that  intention  can  be  ascertained  from  the  instrument  itself;  and  where  there  is  no  ambi- 
guity, parol  eyidence  is  inadmissible  to  explain  it.  Etuterly  y.  HeiUam,  1  M'MuUen,  469 ; 
Foley  y.  Gowgill,  5  Blackf.  18.  Courts,  in  the  construction  of  covenants,  should  fayor 
that  construction  which  is  obyionsly  most  just,  ffalloway  y.  Laey,  4  Bumph.  468.  The 
acts  and  declarations  of  the  parties  are  to  be  considered  in  connection  with  the  words  of 
the  instrument,  in  order  to  settle  the  meaning.  Colden  y.  Weaver,  7  Watts,  466.  A 
subsequent  parol  agreement,  varying  the  terms  of  a  sealed  contract,  cannot  be  tacked  to 
it  so  as  to  make  the  whole  a  covenant  between  the  parties.  Vauyhn  y.  Ferris,  2  Watts 
k  Serg.  46.  The  remedy  is  on  the  subsequent  agreement.  Jtf  Voy  y.  Wheeler,  6  Port. 
201 ;  Raymond  y.  Fisher,  6  His.  29.  In  construing  a  coyenant  it  must  be  considered  with 
the  context,  and  must  be  performed  according  to  the  intention  of  the  parties  as  deriyed 
from  both.  Marvin  v.  Stone,  2  Cow.  781 ;  Quaekenboss  y.  Lansing,  6  Johns.  49  ;  Watch- 
man  v.  Crook,  5  Gill  k  Johns.  239.  A  coyenant  is  to  be  construed  according  to  the  plain 
and  obvious  meaning  of  the  terms  as  they  are  used  by  the  community  at  larg^.  Favey 
V.  Burch,  3  Mis.  447.  The  whole  of  a  coyenant  is  to  be  taken  together,  and  that  con- 
struction is  to  be  preferred  which  renders  the  whole  operatiye.  Randel  y.  Ches.  and  Del. 
Canal  Company,  1  Barring.  154.  Where,  from  the  subject-matter  of  the  covenant,  it  is 
the  eyident  intent  of  the  parties  that  they  should  be  taken  distributiyely,  they  may  be  so 
taken,  although  there  be  no  words  of  severalty.  Ludlow  y.  M^Crea,  1  Wend.  228 ;  Ernst 
T.  Bartle,  1  Johns.  Cas.  319;   Walker  v.  Webber,  3  Fairf.  65,  67. 
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vested  in  the  plaintiff,((2)  liable,  however,  to  be  divested  bv  the  non- 
performance of  a  condition  subsequent,  that  is  matter  of  defence  only, 
and  must  be  shown  by  the  defendant.(l) 


Vm.   Of  the  PUading9 : 

1.  Aceord  and  Satufaetiion.  p.  634. 
3.  Evietion.  p,  536. 

3.  JlUffol  Purpose,  p.  537. 

4.  In/anejf.  p,  537. 

6.  LimUaUont^  Stat,  of,  p.  63S. 

6.  Nil  BabuU  in  tmemendt.p,  538. 

7.  yon  ett  factum,  p.  541. 

8.  Kon  i^fregit  eonventionem.  p,  545. 

9.  Payment  of  Money  into  Court,  p.  546. 

10.  Performance,  p.  546. 

11.  JUlease.p.  547. 

12.  Setoff,  p.  b49. 

1.  Accord  and  Satufaction. 

Accord  with  satisfaction  is  a  good  plea  in  discharge  of  damages  for 
covenant  hroken.{2) 

In  covenant  against  an  assignee  for  not  repairing  a  honse,(e) 
[  *585  ]  *the  defendant  pleaded  accord  between  him  and  the  pluntiiS^ 
and  execution  thereof,  in  satisfaction  and  discharge  of  the 
want  of  repairs ;  on  demurrer  it  was  objected,  that  this  action  of  cove- 
nant was  founded  upon  deed ;  which  could  not  be  discharged  except  by 
matter  of  as  high  a  nature,  and  not  by  any  accord  of  matter  in  pott : 
but  it  was  resolved  by  the  court,  that  the  plea  of  the  defendant  was 
good ;  and  this  distinction  was  taken ;  where  a  duty  accrues  by  the  deed, 
and  is  ascertained  at  the  time  of  making  the  writing,  as  by  covenant, 
bill,  or  bond,  to  pay  a  sum  of  money ;  in  that  case,  the  duty  which  is 

(<f)  ffotham  V.  Batt  India  Company^  1  T.  R.  638. 

(a)  Blake*e  case,  6  Rep.  43,  b ;  Cro.  Jac.  99,  8,  0,  by  the  name  of  Alden  t.  Blagmc^ 

(1)  Where  a  party  agreed  on  payment  by  another  of  certain  snms  to  a  third  person  to 
assign  certain  certificates,  the  covenants  were  held  to  be  independent,  and  in  a  snit  by 
the  party,  bonnd  to  assign  a  general  averment  of  readiness  to  perform  to  be  sufficient 
Sloeum  y.  Deepard,  8  Wend.  615.  Where  there  is  an  agreement  to  convey  land  and  exe- 
cute a  deed  on  payment  of  money  by  instalments,  if  vendor  waits  till  all  are  due,  he  most 
aver  an  actual  tender  of  a  deed,  or  oifer  to  execute  the  same;  an  averment  of  readiness 
is  not  sufficient.  Johneon  v.  Wygant,  11  Wend.  48.  Where  one  bonnd  himself  to  lab<v 
for  another  for  three  years,  and  the  other  party  agreed  to  provide  him  with  a  dwelling- 
house,  and  to  pay  him  a  certain  monthly  sum,  it  was  held,  in  an  action  for  negligence  in 
the  work,  that  the  covenant  to  provide  a  house  was  distinct  and  independent.  Bette  v. 
Perrme^  14  Wend.  219.  If  in  a  deed  of  sale,  with  covenants,  the  sale  appears  on  the 
face  of  the  deed  to  be  void,  the  dependent  covenants  are  void,  but  not  those  which  aie 
collateral  and  independent     Wade  v.  Menrin^  1 1  Pick.  280. 

(2)  In  Snow  v.  PrankHn^  Lutw.  358,  to  covenant  for  non-payment  of  rent,  the  defend- 
ant pleaded  accord  with  satisfaction  of  the  covenant,  before  any  breach.  The  plea  was 
holden  bad  on  demurrer.  See  also  Kaye  v.  Waghom^  1  Taunt  428.  S.  P. ;  Harper  v, 
ffamptonj  I  Harr.  k  Johns.  622,  675.  Accord  and  satisftiction  is  a  good  plea  to  ao 
action  for  breach  of  covenant  against  incumbrances,  and  the  lapse  of  twenty  jetn  is 
such  a  presumption  as  supports  the  plea.    Jenkine  v.  Hopkine^  9  Pick.  543. 
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certain,  takes  it  essence  and  operation  originally  and  solely  by  the 
writing,  and  therefore  it  must  be  avoided  by  matter  of  as  high  a  nature, 
although  the  duty  be  merely  in  the  personalty.  (/)(1)  But  where  no 
certain  duty  accrues  by  the  deed,  but  a  fjorong  or  subseqtient  default^ 
together  with  the  deed,  gives  an  action  to  recover  damages,  which  are 
only  in  the  personalty,  for  such  wrong  or  default,  accord  with  satisfac- 
tion is  a  good  plea ;  as,  in  this  case,  the  covenant  does  not  give  the 
plaintiff,  at  the  time  of  making  it,  any  cause  of  action,  but  the  tort  or 
default  in  not  repairing  the  house,  together  with  the  deed,  gives  an 
action  to  recover  damages  for  the  want  of  reparation.  The  action  is 
not  founded  merely  on  the  deed,  but  on  the  deed,  and  the  subsequent 
wrong  ;  which  wrong  is  the  cause  of  action,  and  for  which  damages  shall 
be  recovered ;  and  in  every  action  where  compensation  is  demanded,  by 
way  of  damages  only,  accord  executed  is  a  good  bar. 

The  plaintiff  being  seised  'in  fee  of  a  messuage  and  lands,(^)  one 

(marcel  of  which,  consisting  of  about  one-third,  lay  contiguous  to  the 
and  of  one  E.  P.,  in  consideration  of  a  sum  of  money,  and  the  coven- 
ant hereinafter  mentioned,  by  indenture  released  the  said  parcel  of  land 
to  E.  P.,  in  fee,  who  thereupon  covenanted,  for  herself  and  her  assigns, 
that  she  would,  from  time  to  time,  and  at  all  times  thereafter,  pay  one- 
third  part  of  all  the  taxes  and  assessments  that  should  be  imposed  on 
the  said  messuage  and  land ;  the  parcel  of  land  came  to  the  defendant 
by  assignment,  who  neglected  to  pay  the  one-third  part  of  the  taxes 
for  several  years.  The  plaintiff  having  declared  for  a  breach  of  cove- 
nant, in  the  years  1759,  1760,  1,  2,  8,  4,  5,  and  6,  the  defendant 
pleaded,  that  in  Michaelmas  Term,  1766,  he  commenced  an 
action  against  the  plaintiff,  and  one  B.  J.,  for  certain  *tres-  [  *536  ] 
passes  committed  by  them  upon  the  lands  and  goods  of  the 
defendant ;  and  thereupon,  fifterwards,  to  wit,  on  the  22nd  January, 
1767,  it  was  agreed,  (not  saying  by  deed,)  that  the  defendant  should 
put  an  end  to  his  suit,  and  that  plaintiff  and  B.  J.  should  pay  a  certain 
sum  of  money,  and  costs :  and  that  the  plaintiff  should  relinquish  aU 
damages  and  demands  which  he  then  had  against  the  defendant;  the 
plea  then  averred,  that  the  defendant  did  not  further  prosecute  his  suit 
against  the  plaintiff  and  B.  J.  and  prayed  judgment  of  the  action. 

(/)  See  next  case. 

Ig)  RogerB  y.  Payne^  USS. ;  2  Wils.  276,  8,  C.  briefly  stated ;  recognised  in  West  v. 
Blakeway,  2  M.  A  Gr.  729 ;  3  Scott's  N.  B.  199. 


(1)  A  collateral  agreement  hj  parol  cannot  be  pleaded  to  inyalidate  a  claim  arising 
npon  a  deed.  Hence  to  debt  on  bond,  conditioned  for  the  performance  of  an  award,  a 
parol  agreement  between  the  parties  to  waive  and  abandon  the  award  cannot  be  pleaded 
Braddiek  ▼.  Thomptony  8  East,  344.  See  Thompton  v.  Brown,  7  Taunt.  656;  Sellers  v. 
Biekfard,  8  Id.  31.  The  time  of  the  performance  of  the  condition  of  a  bond  may  ht 
enlarged  bj  a  parol  agreement  of  the  parties ;  and  where  certain  acts  were  done  by  the 
obligor,  amounting  to  a  substantial,  though  not  a  literal  performance  of  a  condition,  it 
was  holden,  that  evidence  of  a  parol  agreement  of  the  obligee,  to  waive  any  further  per- 
formance was  admissible.  Flaming  v.  Oilberi,  3  Johns.  Rep.  628.  But  where  the  con- 
dition of  a  bond  is  for  the  payment  of  money  at  a  fixed  day,  evidence  contradictory  td, 
or  varying  such  express  condition,  is  inadmissible.  WelU  v.  Baldwin,  18  Id.  46.  See 
Jordan  v.  Cooper,  3  S.  &  R.  564;  Lewie  v.  Oreen,  Peck's  Rep.  161 ;  Dearborn  v.  Oroee^  7 
Gowen,  48. 
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On  general  demurrer  to  thiB  plea,  it  was  objected,  tbat  a  coyenant  to 
pay  money,  which  was  by  deeo,  could  not  be  discharged  without  deed: 
and  of  tms  opinion  was  the  court,  and  gave  judgment  for  plaintiff. 
Blake  8  case,  6  Rep.  44,  a,  was  cited. 

Covenant  by  the  heir  in  reTer8ion,(A)  against  executor  of  tenant  for 
life,  for  breach  of  corenant  in  testator,  in  not  repairing  the  house  d^ 
mbed ;  plea,  that  the  testator,  tenant  for  life,  died  on  such  a  day,  and 
that  afterwards  it  was  agreed,  between  the  plaintiff  and  defendant,  that 
defendant  should  quietly  depart  and  leaye  possession  to  the  plaintiff, 
and,  in  consideration  thereof,  the  plaintiff  agreed  to  discharge  him  from 
the  breach ;  and  ayerred,  that  within  fiye  days  from  the  day  of  agree- 
ment, he  left  the  house.  On  demurrer,  the  plea  was  holden  to  be  bad; 
for  the  time  was  not  fixed  by  the  terms  of  the  agreement,  when  the 
executor  should  depart ;  and,  although  it  was  ayerred  that  he  departed 
within  fiye  days,  yet  that  would  not  aid  the  first  uncertainty ;  for  the 
agreement  was  the  foundation  of  the  whole,  which  ought  to  be  certam, 
when  it  should  be  performed.(l) 

2.  Emotion* 

To  coyenant  for  rent  arrear,  the  lessee  may  plead(t)  that  he  wia 
evicted,  by  the  lessor,  from  the  demised  premises,  and  kept  ont  of  pos- 
session until  after  the  rent  in  question  became  due  ;(2)  for  an  evidm 
occasions  a  suspension  of  the  rent :  but  a  mere  trespass  will  not:  for 
where  to  covenant  for  rent  arrear  for  a  dwelling-nouse,(i)  the  d^ 
fendant  pleaded  that  the  lessor  had  taken  away  a  pent-house,  fixed  to 
the  dwelung-house,  and  part  of  the  demised  premises ;  on  demorrert 
the  court  held,  that  the  facts  stated  in  the  defendant's  plea  being  i 
mere  trespass,  for  which  the  defendant  might  have  a  remedy  by  ac- 
tion, would  not  operate  as  a  suspension  of  the  rent.(3)  Although  rent 
is  suspended  by  an  entry  into  part,(Q  yet  on  a  demise  of  a  messuage 
with  the  appurtenances,  the  covenant  to  repair  is  not  suspended  by  an 
entry  into  the  back  yard,  the  lessee  remaining  in  possession  of  the  mea- 
•uage.(m)(4) 

^h)  Samfordy,  Cutclife,  Telv.  124 ;  Ru$9el  v.  Ruisel,  3  Lev.  189. 

ft)  DaUton  y.  Reeve^  Lord  lUym.  77. 

\k)  Roper  ▼.  Lhyd^  T.  Jones,  148,  cited  by  Danning,  in  HutU  t.  Cop*^  Oowp.  342. 

ll)  DorreU  y.  Andrews ^  Hob.  190. 

[fit)  SneUing  y.  Stag^  BaU.  N.  P.  166. 


(1)  Plea  of  eatisfSMtion  from  a  stranger  is  bad,  becanM  tiie  stranger  \b  not  priTjt* 
the  deed.     CUno  y.  Borei^  6  Johns.  Rep.  37. 

(2)  Where  the  rent  is  payable  on  a  certain  day,  and  the  eyiction  happens  before  Un 
day,  the  rent  due  until  the  eviction  cannot  be  recovered.  Fitddmrgk  CoUon  Monufietmrng 
Company  y.  ifd/vtn,  16  Mass.  Rep.  268. 

(3)  So  where  the  landlord  was  gniltj  of  a  nuisance,  bj  which  the  tenant  WM  flomaeb 
annoyed  as  to  be  obliged  to  leave  the  premises  ;  yet,  as  the  tenant  might  hare  cva» 
the  nuisance  to  be  abated,  it  was  held,  that  this  was  not  a  sufficient  bar  to  eoYeantw 
the  rent  Pendleton  y.  DyeU,  4  Oowen,  58 1 .  The  judgment  of  the  Supreme  Coort  in  tan 
ease  was,  however,  reversed  by  the  Court  of  Errors.    Dyett  v.  Pendiion^  8  Id.  T2T. 

(4)  See  lUckburgh  Mamtf.  Co.  y.  Melvin,  16  Mass  216. 
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It  18  to  be  ob8erTec[,(w)  that  if  a  tenant  would  excuse  *him8elf  [  *637  ] 
from  payment  of  rent  upon  an  eviction  by  a  stranger,  he  must 
show  that  such  stranger  had  a  good  title  to  evict  him :  and  in  order  to 

five  the  plaintiff  a  proper  opportunity  of  controverting  such  title,  the 
efendant  must  show  particularly  how  it  arises ;  for,  if  it  were  sufEcient 
to  allege  that  the  stranger  had  a  good  title,  a  single  issue  could  not  be 
taken  on  it ;  and  as  the  legality,  as  well  as  the  fact  of  the  title,  would 
be  complicated  together,  the  jury  would  be  entangled  with  questions  of 
law,  which  are  proper  for  the  consideration  of  the  court  only.  To 
avoid  this  inconvenience,  it  is  necessary  that  the  title  should  be  speci- 
fied.(l) 

S.  IlUgcU  Purpose. 

All  the  decisions  show,  that  at  common  law,  a  contract  entered  into 
to  effect  an  illegal  purpose  is  void,  and  cannot  be  enforced ;  and  it 
makes  no  difference  that  the  contract  is  under  seal.  Hence  where  it 
was  pleaded  to  covenant  for  non-payment  of  rent  under  a  lease,  that 
the  Stat.  25  Geo.  IIL  c.  77,  makes  it  illegal  to  boil  turpeptine  in  any 
warehouse  nearer  to  any  other  building  than  seventy-five  feet,  and  that 
the  premises  demised  were  within  that  distance,  and  let  for  the  express 
purpose  of  being  so  used;  this  was  holden,(o)  on  demurrer,  a  good  plea, 
although  the  lease  did  not  mention  the  purpose  for  which  it  was  exe- 
cuted, nor  was  it  averred  that  the  unlawful  purpose  had  been  carried 
into  effect ;  for  it  having  been  pleaded  that  such  was  the  purpose,  it 
might  have  been  provea  by  evidence  dehors  the  lease,  had  issue  been 
joined  on  the  fact. 

4.  Infancy. 

At  the  common  law,  infants  are  not  bound  by  covenants  which  operate 
to  their  disadvantage.  Hence  a  defendant  may  insist  on  his  non-aee, 
as  a  defence  to  an  action  of  covenant :  but  this  defence  must  be  plea&d 
specially,  and  cannot  be  given  in  evidence  on  nan  est  fuctum.  The 
Stat  5  Eliz,  c.  4,(jp)  whereby  infants  are  enabled  to  bind  themselves 
apprentices,  has  not  altered  the  common  law  as  to  the  binding  force  of 
covenants  entered  into  by  infants,  at  least  where  the  covenants  are  eol- 
lateral  covenants.  This  point  appears  to  have  been  doubted  formerly,(9) 
bat  was  finally  established  in  the  following  case : — 

In  covenant  against  an  apprentice  for  departing  from  the  plaintiff's 
8eryice(r^  without  license,  within  the  time  of  his  apprentice- 
ship ;  '*'tne  defendant  pleaded,  that  at  the  time  of  making  the  [  *538  ] 
indenture  he  was  within  age.     On  demurrer,  judgment  was 

(n)  Per  Lord  ffardwieke,  G.  J.,  in  Jordan  v.  TtpeUt,  B.  R.  M.  9  Geo.  II.  MSS.  ftnd  Ca. 
Temp.  Hardw.  172. 

(o)  The  Oas  Light  and  Coke  Company  y.  Turner^  6  Bingh.  N.  0.  324. 
(p)  Amended  hy  stat  54  Geo.  III.  c.  96. 

(q)  Fleming  y.  PUman^  Winch,  63  ;  Hutt  63,  S.  (7.,  B.  T.  21  Jac. 
(r)  Oylbert  y.  Fletcker^  Cro.  Car.  179  ;  LiUy'9  case,  7  Mod.  16,  S.  P. 


(1)  See  Rawle  on  Gov.  316-31S,  ad  ed. 
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ffiven  for  the  defendant ;  the  eourt  being  nnanimoua  that,  although  an 
mfant  might  yolontarilj  bind  himself  an  apprentice,  and  if  he  con- 
tinued an  apprentice  for  seven  years,  might  have  the  benefit  to  use  his 
trade ;  yet,  neither  at  the  common  law,  nor  by  stat.  5  Eliz.  c.  4,  did  a 
coyenant  or  obligation  of  an  infant,  for  his  apprenticeship,  bind  him; 
nor  did  any  remedy  lie  against  an  infant,  upon  such  coyenant.(l)  See 
a  dictum  to  the  same  effect,  with  the  exception  of  special  custom,  in 
Whittingham  v.  J7i72,  Cro.  Jac.  494.  By  the  custom  of  London,  an 
infant  may  bind  himself  by  covenant  in  an  indenture  of  apprenticeship.  . 
2  Rol.  R.  805;  Code  v.  Molmes,  Palm.  361;  Anon.  1  Lev.  12;  ffom 
V.  Chandlery  1  Mod.  271. 

Covenant  upon  an  indenture  of  apprentice8hip(«)  by  the  master 
against  the  father;  breach,  that  the  apprentice  absented  himself  from 
the  service ;  plea,  that  the  son  faithfuUy  served  until  he  came  of  age, 
and  that  he  then  avoided  the  indenture ;  it  was  holden,  that  this  was 
no  answer  to  the  action. 

5.  LimUatianj  Statute  of. 

By  Stat.  8  &  4  Will.  IV.  c.  42,  s.  3,  "All  actions  of  debt  for  rent 
upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any 
bond  or  other  specialty,  shall  be  commenced  and  sued  within  ten  years 
after  the  end  of  this  present  session  (1883,)  or  within  twenty  years  after 
the  cause  of  such  action  or  suit."  Covenant  for  rent  arrear(£)  or  for  non- 
payment of  the  arrears  of  a  rent-charge,(u^  may  be  brought  within  the 
time  limited  by  the  foregoing  section,  ana  is  not  limitea  to  six  yean 
by  8  &  4  Will.  IV.  c.  27,  s.  42.(a:) 

6.  Nil  habuit  in  tenementu. 

If  a  lease  be  by  indenture,(y)  the  lessor  and  lessee  are  concluded 
from  avoiding  the  lease :  and  if  an  action  be  brought,  and  the  plaintiff 
declare  on  the  indenture,(2)  and  the  defendant  pleads  that  the  lessor 
nil  habuit  in  tenementie^  the  plaintiff*,  instead  of  replying  the  estoppel, 
may  demur;  because  the  estoppel  appears  on  the  record. 

Covenant  was  brought  by  the  assignee  of  a  reversion  for  non-payment 

of  rent:(a)  it  was  stated  in  the  declaration,  that  J.  P.,  on  a  certain  day, 

was  seised  in  fee,  and  on  the  same  day  demised  by  indenture 

[  ^^589  ]  to  the  defendant ;  that  J.  P.  afterwards  assigned  the  *rever- 

sion  in  fee  to  the  plaintiff;    Plea,  that  before  the  demise  and 


(t)  Cummff  T.  Bitt^  8  B.  &  A.  69. 

(t)  Paget  y.  FoUy^  2  Bingh.  N.  0.  679 ;  HarUhorfu  y.WaUon,  4  Bingh.  N.  C.  183,  S.P. 
admitted. 

(u)  StracKan  ▼.  Th<ma9y  12  A.  h  B.  546;  4  P.  ft  D.  229. 

\x)  See  the  observations  of  Wigran^  V.  0.,  on  these  two  statntes  m  Du  ViffUr  t.  Xm, 
2  Hare,  326. 

ly)  See  sUt.  7  ft  8  Vict.  c.  76,  8.  4,pM<,  tit.  "  I>ebt  for  Use  and  Occnpntion." 

{z)  Palmer  y.  Ekina^  Str.  818 ;  11  Mod.  411 ;  Leach's  edit  Lord  Raym.  1550,  8.  C. 

\a)  Palmer  y.  Ekmtj  ubi  eupra. 

(1)  Bat  see  Powere  y.  Tfar«,  2  Pick.  457,  how  far  this  affocts  the  qaestioo  of  gob- 
sideration  in  covenant  against  the  master. 
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assignment  of  the  reversion  to  tbe  plaintiff,  J.  P.  conveyed  the  premises 
to  J.  S.  in  fee,  and  traversed,  that  at  any  time  after  that  conveyance 
J.  P.  -was  seised  in  fee.  On  general  demurrer  it  was  holden,  that  this 
plea  was  a  special  nil  hahuit  in  tenementisj  which  was  no  more  to  be 
allowed,  where  the  demise  was  by  indenture,  than  a  general  plea  of  that 
kind ;  and  although  the  plaintiff  was  an  assignee,  yet  he  might  take 
advantage  of  the  estoppel,  because  it  ran  with  the  land. 

In  covenant  by  lessor  on  an  indenture  of  lease  for  not  repairing,^^) 
the  lessee  pleaded,  that  the  lessor  had  an  equitable  estate  only  in  tne 
thing  demised :  on  special  demurrer,  the  plea  was  holden  bad. 

It  is  an  universal  rule  that  a  tenant  shall  not  be  permitted  to  set  up 
any  objection  to  the  title  of  his  landlord,  under  whom  he  holds:  this  is 
not  a  mere  technical  rule,  but  one  founded  in  public  convenience  and 
policy.  Hence  a  lessee  of  land  in  the  Bedford  Jjevelic)  cannot  object 
to  an  action  by  his  landlord  for  a  breach  of  covenant,  m  not  repairing, 
that  the  lease  was  void  by  the  stat.  15  Car.  II.  c.  17,  for  want  of  being 
registered.  The  act  meant,  for  the  protection  of  titles,  that  leases  and 
conveyances,  within  this  district,  should  be  registered,  that  everv  per- 
son interested  in  the  inquiry  might  know  in  whom  the  title  to  such  land 
was;  and,  therefore,  as  against  persons  who  have  been  deceived  by  the 
omission  to  register,  or  even  as  against  those  who,  without  being  deceived, 
knew  that  the  act  had  not  been  complied  with,  and  relied  on  it,  the 
legal  objection  might  prevail  at  law ;  but  not  as  between  the  parties 
themselves  to  the  lease,  between  whom  the  act  was  not  meant  to  operate. 

Covenant  for  rent  was  brought  on  an  indenture  of  lease,  ((2)  by  the 
assignees  of  a  lessor  (a  bankrupt;)  the  defendant  pleaded,  that  the 
lessor  nil  habuit  in  tenementis  ;  it  was  holden  bad,  on  general  demurrer. 
In  like  manner,  it  has  been  adjudged,(e)  that  an  assignee  of  lessee 
tinder  a  lease  by  indenture  cannot  plead  that  the  lessor  did  not  demise. 

It  may  be  observed  that,  in  the  preceding  cases,  the  want  of  title  did 
not  appear  on  the  face  of  the  declaration ;  and  it  seems  that,  in  order 
to  give  a  party  tbe  benefit  of  an  estoppel,  in  all  cases  where  it  is  neces- 
sary to  set  forth  a  title,  a  good  title  must  appear  on  the  face  of  the 
declaration ;  for  in  Nokes  v.  Awder^  Oro.  Eliz.  873,  436,  it  was  resolved, 
by  all  the  judges,  that  although  they  would  not  intend  a  lease  to  be 
ffood  by  estoppel  only,  yet  where  it  appeared  on  the  face  of  the 
declaration  to  be  so,  the  assignee  of  such  a  lease  '''could  not  [  '*'540  ] 
maintain  an  action  for  the  breach  of  any  of  the  covenants  con- 
tiuned  in  the  lease.(/)  So  where  covenant  was  brought  against  a 
lessee  for  years,  (^)  on  an  indenture  of  lease,  and  it  appeared  on  the 
declaration,  that  the  lease  was  executed  by  a  tenant  for  life,  that  the 

{)laintiff,  the  reversioner,  who  was  then  under  age,  was  named  in  the 
ease,  but  that  the  lease  had  not  been  executed  by  him  until  after  the 
death  of  the  tenant  for  life,  judgment  was  given  for  the  defendant,  on 


(b)  Blake  t.  Fottetf  S  T.  R.  487. 
(e)  HodBon  y.  Sharpe^  10  East,  350. 

id)  Parker  and  otherSf  Aseigneee  of  Steel  (a  bankrupt) j  v.  Manninffj  V  T.  R.  637. 
e)  Taylor  v.  Needham,  2  Taunt.  278 ;  Aveline  v.  Whtetonj  4  M.  ik  Gr.  801 ;  see  Cooeh  t. 
Goodman,  2  Q.  B.  580;  2  G.  k  D.  159. 
( /}  See  Co.  Litt.  352,  6;  Brytfyee  y.  Lewie,  3  Q.  B.  603 ;  2  0.  &  D.  763. 
(y)  Lud/ord  y.  Barber,  1  T.  R.  86. 
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the  ground  that  the  lease  was  void  by  the  death  of  tenant  for  life : 
BulleVj  J.J  observing,  that  the  court  could  not  proceed  on  the  doctrine 
of  estoppel  in  this  case,  because  it  was  admitted  by  the  pUdntiff,  on  the 
pleadings,  that  he  did  not  execute  until  after  the  death  of  the  tenant 
for  life.  So  where  the  plaintiff  declared,  that  by  deed  made  between 
her  as  attorney  for  J.  S.{h)  on  the  one  part,  and  the  defendant  on  the 
other  part,  she  demised  a  house  to  the  defendant,  and  that  he  goto- 
nanted  to  pay  the  rent  to  J.  S.,  and  then  assi^ed  a  breach  in  the  non- 

Sayment  of  the  rent,  to  the  damage  of  the  plaintiff  (the  attorney.)  On 
emurrer  it  was  objected,  that  the  lease  was  yoid,  because  the  plaintiff 
acting  only  as  attorney  to  J.  S.,  it  should  have  been  made  as  a  lease 
from  him,  and  in  his  name,(t)  and  that,  the  lease  being  void,  the  cove- 
nant to  pay  the  rent  was  void  also.  £.  contra  it  was  insisted,  that  the 
instrument  being  under  seal,  the  defendant  was  estopped  from  saying 
the  plaintiff  did  not  demise.  But  the  court  held,  that  it  appearing  oa 
the  declaration  that  the  lease  was  void,  because  it  was  not  made  in  the 
name  of  J.  S.,  whose  house  it  appeared  to  be,  and  that  the  plaintiff  only 
made  it  as  his  attorney,  there  could  not  be  any  estoppel,  and  th^  the 
covenant  to  pay  the  rent  was  void,  and  consequently  tne  plaintiff  ooold 
not  maintain  the  action. 

Where  a  lease,  by  indenture,  takes  effect  in  point  of  interest,  whick 
interest  may  be  co-extensive  with  the  lease  in  point  of  duration,  bat  ia 
fact  determines  before  it,  the  lease  may  then  be  avoided,  and  the  partiei 
are  not  estopped  from  showin&:  the  facts  which  determined  the  lease; 
as  where  A.,  lessee  for  life  of  B.,  makes  a  lease  for  years,(it)  by  deed 
indented,  and  afterwards  purchases  the  reversion  in  fee;  B.  dies;  A. 
shall  avoid  his  own  lease;  for  he  may  confess  and  avoid  the  lease, 
which  took  effect  in  point  of  interest,  and  determined  by  the 
[  *541  ]  death  of  B.fl)  So  *  where  covenant  was  brought  by  plain- 
tiff,(Z)  as  heir  in  reversion  in  fee  to  his  brother,  on  an  inden- 
ture of  lease  for  years,  made  to  defendant  by  plaintiff's  father,  and 
breach  assigned  for  want  of  repairs ;  defendant  pleaded,  that  the  father 
was  tenant  for  life  only,  and  that  the  lease  had  determined  by  his  death, 
and  traversed,  that  after  the  making  the  lease,  the  reversion  in  fee  had 
belonged  to  the  father;  on  demurrer,  judgment  was  given  for  the 
defendant :  for,  as  was  said  in  argument,  and  adopted  by  the  comt, 
though  during  the  father's  life,  the  lessee  would  have  been  estopped 
from  saying  that  the  father  had  not  the  reversion  in  him,  yet  on  his 
death  the  lease  was  at  an  end ;  and  the  lessee  was  not  estopped  from 
pleading  the  truth  by  confessing  and  avoiding  the  lease ;  and  it  wtf 
holden,  that  the  traverse  was  well  taken*     So  where  the  dedaratioii 

[h)  Frontin  v.  Small,  Ld.  Raym.  1418  j  Str.  706,  5.  C. 
t)  See  Waks  v.  Back,  2  East,  142. 

[k)  1  Inst.  47,  b.    See  T^eportt  case,  6  Rep.  16,  a,  to  tbe  same  effbct,  and  l>o*  i- 
Barney  ▼.  Adams,  2  Tjrw.  289 ;  2  Gr.  ^  J.  232  ;  Dot  Y.  Seaian,  2  Cr.  IL  &  R.  72S. 
{I)  Brudnell  t.  Boberta,  2  Wils.  143. 

(1)  This  case  baying  been  cited  in  Gilfnan  y.  Hoare,  Salk.  276,  BoU,  C.  Z^  said  tbattlM 
reason  of  it  was,  because  tenant  for  life  has  a  freehold,  which  is  a  greater  estate,  and  the 
lease  will  not  require  any  estoppel,  if  the  Ufe  endure. 
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stated,  that  plaintiff  and  his  irife,  since  deceased,  by  indenture  demised 
certain  premises  to  defendant  for  years,  yielding  and  paying  to  plaintiff 
and  his  wife  a  yearly  rent,  with  a  covenant  to  pay  the  rent  to  the  plain- 
tiff and  his  wife,  and  then  averred  that  on  such  a  day  the  wife  died,  and 
afterwards  rent  became  due  and  in  arrear  to  plaintiff:  defendant  craved 
oyer  of  the  indenture,  (whereby  it  appeared,  that  the  reddendum  was 
to  the  husband  and  wife,  and  the  heirs  of  the  wife,  and  the  covenant  to 
pay  rent  was  in  the  same  form,)  and  then  pleaded  that  the  premises 
were  the  estate  of  the  wife,  and  that  the  plaintiff  had  nothing  in  them 
but  in  right  of  his  wife ;  that  on,  &;c.,  she  died  without  issue,  leaving 
J.  S.  her  heir,  whereupon  all  the  estate  of  the  plaintiff  ceased,  and  tJ. 
S.  threatened  to  enter  and  eject  defendant,  unless  he  attorned,  whereby 
he  was  compelled  to  attorn,  and  became  tenant  to  J.  S.  General 
demurrer  and  joinder.  It  was  holden,r9n)  that  the  plea  was  good,  and 
that  some  interest  having  passed  by  the  lease  from  plaintiff  and  his 
wife,  it  could  not  work  by  estoppel ;  and  the  defendant  was  therefore 
entitled  to  show  that  plaintiff's  interest  had  ceased. 

7.  Nbn  est  factum. 

There  is  not  any  general  issue  to  an  action  of  covenant,(l^  but  the 
defendant  may  plead  that  the  deed  (on  which  the  plaintiff  has  declared,) 
is  not  his  deed.  This  plea  puts  in  issue  the  execution  of  the  deed  in 
fact  only,  which  it  is  incumbent  on  the  plaintiff  to  prove.  If  there  be 
a  subscribing  witness  to  the  deed,  the  execution  must  be  proved  by  such 
'witne8S.(2^  But  payment  of  money  into  court  on  one  of  the  breaches 
assigned  m  the  declaration  dispenses(n)  with  proof  of  the 
execution  of  the  deed,  although  one  of  the  pleas  '''be  the  plea  [  ^542  ] 
of  non  e8tfaetum.{S)    By  R.  Gt.  H.  T.  4  Will.  IV.  (Pleadings 

(m)  SiU  V.  Satmders^  (in  error,)  affirming  Judgment  of  0.  B.,  4  B.  ft  C.  629.  See  the 
dedsion  of  G.  B.  in  2  Bingh.  112. 

(n)  RandaU  y.  Lyneh^  2  Campb.  367,  Lord  MUnborotighy  0.  J. 

(1)  Althongh  there  is  no  general  issue  in  covenant,  yet  the  practice  was,  to  allow  notice 
of  special  matter  to  be  given  with  the  plea  of  non  eat  factum^  and  proved  at  the  trial, 
tinder  the  statute  of  New  York.  Tide  Kom  v.  SattgeTy  14  Johns.  Rep.  89;  S.  P.  ProvoH 
▼.  CaUkr^  2  Wend.  221. 

The  plea  of  non  mfregit  conveniianem  is  not  a  general  issue,  bnt  must  be  pleaded  in 
bar.  Phdp$  v.  Sawyer,  1  Aik.  160.  For  covenant  upon  a  warranty,  in  which  one  of  the 
breaches  assigned  is,  that  the  defendant  was  not  seised  of  a  good  estate  in  fee,  Ac,  the 
plea  of  non  mfregit  eonvenUonem^  ftc,  though  it  presents  an  informal  issue,  is  still  sufficient 
for  the  court  to  enter  judgment  on.  Bender  v.  Fromberfferj  4  Ball.  436.  In  an  action 
under  an  agreement  by  the  covenantor  to  pay,  on  the  delivery  and  acceptance  by  him  of 
certain  letters  patent,  the  plea  of  non  mfreffit  eonvenHonem  puts  in  issue  the  delivery 
and  acceptance,  and  the  covenantee  must  prove  them  on  trial.  Rooeevelt  v.  IkUton, 
*i  Cow.  11. 

(2)  For  the  exceptions  to  this  rule,  see  post,  tit  "  Debt  on  Bond,"  non  est  factum,  p.  562. 

(3)  Prior  to  the  New  Rules  to  support  the  plea  of  non  est  factum,  the  defendant  might 
have  given  in  evidence  anything  which  proved  the  deed  to  be  void  at  the  time  of  plead- 
ing ;  as  drawing  a  pen  through  a  line  or  material  word ;  rasure ;  addition  to,  or  other 
alteration  of  the  deed  in  a  material  part,  &c.  WhetpdaU^e  case,  5  Bep.  119,  b. ;  Pigots 
case,  11  Rep.  27,  a. 

It  is  no  defence  at  law,  that  a  covenant  was  obtained  by  false  and  fraudulent  repre- 
aentations  as  to  a  particular  fact  relating  to  the  consideration.     Sloeum  v  Degniro,  8 
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in  particular  Actions,  11. 1.)  In  coYcnant  the  plea  of  non  ett  factum 
shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact 
only,  and  all  other  defences  shall  be  specially  pleaded,  including 
matters  which  make  the  deed  absolutely  void,  as  well  as  those  which 
make  it  voidable. 

The  frequent  nonsuits  which  occurred  on  the  ground  of  fatal  Tari* 
ance8(l)(o)  between  the  instruments  set  forth  in  the  declaration  and  those 
producea  in  eyidence,  have  been  obviated  by  stat.  9  Geo.  lY.  c.  15, 
which,  after  reciting  that  great  expense  is  often  incurred,  and  delay 
or  failure  of  justice  takes  place  at  trials,  by  reason  of  variances  between 
writings  produced  in  evidence  and  the  setting  forth  thereof  upon  the 
record  on  which  the  trial  is  had,  in  mattert  not  nuUerial  to  the  merit$ 
of  the  ca8e^{2)  and  such  record  cannot  now  in  any  case  be  amended  at 
the  trial,  and  in  some  cases  cannot  be  amended  at  any  time;  for  remedy 
thereof  enacts,  ^'  That  every  court  of  record  holding  plea  in  civil  actions, 
any  judge  sitting  at  Nisi  Prius,  and  any  court  of  oyer  and  terminer  and 
general  gaol  delivery  in  England,  Wales,  the  town  of  Berwick-upon- 
Tweed,  and  Ireland,  may  cause  the  record,  on  which  any  trial  may  be 
pending  before  any  such  judge  or  court  in  any  civil  action,  or  in  any 
mdictment  or  information  for  any  misdemeanour,  when  any  variance 
shall  appear  between  any  matter  in  writing  or  in  print  {uroduced  in  evi- 
dence and  the  setting  forth  thereof  upon  the  record  whereon  the  trial 
is  pending,  to  be  forthwith  amended  in  such  particular  by  some  officer 
of  the  court,  on  payment  of  such  costs  (if  any^  to  the  other  party  as 
such  judge  or  court  shall  think  reasonable,  and  tnereupon  the  trial  shall 
proceed  as  if  no  such  variance  had  appeared ;  and  m  case  such  trial 
shall  be  had  at  Nisi  Prius,  the  order  for  the  amendment  shall  be  indorsed 
on  the  postea,  and  returned  together  with  the  record ;  and  the  papers, 
rolls,  and  other  records  of  the  court,  from  which  such  record  issued, 
shall  be  amended  accordingly."     In  covenant  by  lessor  against  lessee 
on  indenture  of  demise,  the  breach  alleged  was  the  non-payment  of 

(0)  Pitt  T.  Orem^  9  East,  188 ;  Bowditch  t.  Mawley,  1  Gampb.  195 ;  ffoar  T.iRU,4)L 
A  S.  470  ;  StcaUovf  Y.  Beaumontf  2  B.  A  A.  766. 

Wend.  616.  VHiere  A.  as  Buretj,  executed  a  corenant  to  pay  rent,  which  also  the  lessee 
executed,  and  both  without  witnesses,  and  the  lessee  took  the  instrument  to  ddlTer  to 
plaintiff,  and  on  his  objecting  to  the  fonn,  erased  his  signature,  and  re-executed  itaaew 
in  the  presence  of  a  witness  without  A.'s  presence  or  knowledge,  it  waa  held  to  be  bo 
such  alteration  as  discharged  the  surety.    Jhuenhtrry  ▼  O'Shiddt,  2  Hall,  379. 

The  single  plea  of  non  est  factum  admits  all  the  material  ayerments  in  the  declaratkHU 
M^Neish  V.  Stewart^  7  Cow.  474 ;  Thamat  t.  Woodty  4  Id.  173 ;  Le^g  ▼.  BoMuon,  7  Wsad. 
194 ;  Cooper  y.  Watson^  10  Id.  202.  Where  in  an  action  on  the  covenant  of  warrantj,  a«a 
ett  factum  is  the  only  plea,  the  plaintiff  need  not  prove  an  eviction  bj  showing  a  recorerj 
against  him  or  a  writ  of  possession  executed.  lb.  Notice  of  speciid  matter  to  be  itivei 
in  evidence  by  the  defendant  on  trial,  may  be  subjoined  to  a  pie*  of  non  ett  /Ktan. 
Provost  y.  Colder^  2  Id.  617. 

(1)  Where  defendant  craves  oyer  of  the  deed  and  sets  it  out,  the  deed  becomes  paxt  of 
the  declaration  and  the  only  question  is  whether  it  was  executed  by  defendant.  SooIj. 
SneU,  4  B.  ft  C.  741. 

(2)  "  This  statute,  which  is  still  in  force,  does  not  restrict  the  power  of  amendisf  to 
those  cases  only  in  which  the  defect  to  be  amended  is  not  material  to  the  merits:  the 
words  '  not  material  to  the  merits  of  the  case,'  do  not  appear  in  the  enacting-  clause." 
Per  Tindal,  C.  J.,  in  Smith  v.  Brandram,  2  M.  ft  Or.  250 ;  2  ScoU'i  N.  R.  539.  See  Antt 
T.  KnowkUm^  2  H.  ft  Gr.  661 ;  2  Scott'a  N.  B.  657. 
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rent  of  a  toll-house  demised  to  the  defendant  by  indentare,  of  which 
profert  was  made  as  follows,  whieh  said  indenture  plaintiff  now  brings 
into  court.  Plea,  non  est  factum  ;  at  the  trial(/A  the  counter- 
part executed  by  the  lessee  was  produced.  '*'Holden  not  to  [  *548  3 
be  a  variance;  the  terms  of  the  declaration  were  sufficiently 
answered  by  the  production  of  the  counterpart.  The  powers  giren  by 
the  foregoing  statute  are,  by  express  enactment,  confined  to  variances 
between  any  matter  in  writing  or  in  print  produced  in  evidence  and  the 
record;  but  the  legislature  nas  deemed  it  expedient  to  allow  other 
amendments  to  be  made  on  the  trial ;  for  now  by  stat.  S  &  4  Will.  lY. 
c.  42,  s.  23,  it  shall  be  lawful  for  any  court  of  record  holding  plea  in 
civil  actions,  and  any  judge  sitting  at  Nisi  Prius,  if  such  court  or  judge  ^ 
shall  see  fit  so  to  do,  to  cause  the  record,  writ,  or  document,  on  which 
any  trial  may  be  pending  before  any  such  court  or  ju^ge,  in  any  civil 
action  or  in  any  information  in  the  nature  of  a  quo  warranto,  or  pro- 
ceedings on  a  mandamus,  when  any  variance  shall  appear  between  the 
proof  and  the  recital  or  setting  forth  on  the  record,  writ,  or  document, 
on  which  the  trial  is  proceeding,  of  any  contract,  custom,  prescription, 
name,  or  other  matter,  in  any  particular  in  the  judgment  of  such  court 
or  judge,  not  material  to  the  merits  of  the  case^  and  by  which  the  oppo- 
site party  cannot  have  been  prejudiced  in  the  conduct  of  his  action, 
prosecution  or  defence,  to  be  forthwith  amended  by  some  officer  of  the 
court  or  otherwise,  both  in  the  part  of  the  pleadings  where  such  vari- 
ance occurs,  and  in  every  other  part  of  the  pleadings  which  it  may 
become  necessary  to  amend,  on  such  terms  as  to  pavment  of  costs  to 
the  other  party,  or  postponing  the  trial  to  be  had  before  the  same  or 
another  jury,  or  both  payment  of  costs  and  postponement,  as  such  court 
or  judge  shall  think  reasonable ;  and  in  case  such  variance  shall  be  in 
some  particular  in  the  judgment  of  such  court  or  judge  not  material  to 
the  merits  of  the  case,  but  such  as  that  the  opposite  party  may  have 
been  prejudiced  thereby  in  the  conduct  of  his  action,  prosecution, 
or  defence,  then  such  court  or  judge  shall  have  power  to  cause  the  same 
to  be  amended  upon  payment  of  costs  to  the  other  party,  and  withdraw- 
ing the  record  or  postponing  the  trial  as  aforesaid,  as  such  court  or 
judge  shall  think  reasonable;  and  after  any  such  amendment  the  trial 
shall  proceed,  in  case  the  same  ^all  be  proceeded  with,  in  the  same 
manner  in  all  respects,  both  with  respect  to  the  liability  of  witnesses  to 
be  indicted  for  perjury  or  otherwise,  as  if  no  such  variance  had  appeared ; 
and  in  case  such  trial  shall  be  had  at  Nisi  Prius,  or  by  virtue  of  such 
writ,  the  order  for  the  amendment  shall  be  indorsed  on  the  postea  or 
the  writ,  as  the  case  may  be,  and  returned  together  with  the  record  or 
writ :  and  thereupon  such  papers,  rolls,  and  other  records  of  the  court, 
from  which  such  record  or  writ  issued,  as  it  maybe  necessary  to  amend, 
shall  be  amended  accordingly ;  and  in  case  the  trial  shall  be  had  in  any 
court  of  record,  then  the  order  for  amendment  shall  be  entered  on  the 
roll  or  other  document  upon  which  the  trial  shall  be  had;  provided  that 
it  shall  be  lawful  for  any  party  who  is  dissatisfied  with  the  decision  of 
Buch  judge  at  Nisi  Prius,  sheriff,  or  other  officer,  respecting  his  aUow- 

{p)  Peane  t.  Mimiu^  3  B.  A;  Ad.  396. 
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ance  of  any  snch  amendment,  to  apply  to  ihe  court  from  which 
[  *644  ]  Buch  record  or  writ  *iflsued  for  a  new  trial  upon  that  groimd ; 
and  in  case  any  such  court  shall  think  such  amendment  im- 
proper, a  new  trial  shall  be  granted  accordingly,  on  such  t^rms  as  the 
court  shall  think  fit ;  or  the  court  shall  make  such  other  order  as  to  them 
may  seem  meet.(r)  And  by  sect.  24,  the  said  court  or  jud^e  shall  and 
may,  if  they  think  fit,  in  all  such  cases  of  variance,  instead  of  causing 
the  record  or  document  to  be  amended,  direct  the  jury  to  find  the  facts 
according  to  the  eridence,  and  thereupon  such  finding  shall  be  stated 
on  such  record  or  document :  and  notwithstanding  the  finding  on  the 
issue  joned,  the  said  court,  or  the  court  from  which  the  record  has 
4ssued,  shall,  if  they  shall  think  the  variance  immaterial  to  the  merits 
of  the  case,  and  the  mis-statement  such  as  could  not  have  prejudiced 
the  opposite  party  in  the  conduct  of  the  action  or  defence,  give  judg- 
ment according  to  the  very  right  and  justice  of  the  ca8e.(«) 

An  allegation  of  a  demise  being  by  indenturej  imports  that  the  de- 
mise is  by  an  instrument  in  writing  and  under  seal ;  consequently  to  a 
declaration  in  covenant  upon  an  indenture  of  lease  by  the  lessor  against 
the  assignee  of  the  lessee,  a  plea,  that  the  indenture  was  not  signed  by 
the  plaintiff  or  by  any  agent  authorized  in  writing,  is  bad.(f) 

Covenant.  The  declaration  stated,  that  the  plaintiff  complained  of 
the  defendant  B.,  chairman  of  the  board  of  directors  of  a  joint-stock 
company,  and  then  set  forth  an  agreement  between  plaintiff  and  the 
company,  sealed  with  the  seal  of  one  J.  S.,  for  and  on  behalf  of  tbe 
company,  he,  J.  S.,  acting  at  the  time  as  its  chairman.  It  was  hoIden,(«) 
that  covenant  could  not  be  maintained  against  the  defendant. 

Coverture  of  the  defendant,  at  the  time  of  execution,  which  might 
have  been  civen  in  evidence  under  non  estfactumj  must  be  pleaded.  In 
covenant,  the  declaration  stated  a  joint  demise  by  husband  and  wife.(x) 
Plea,  non  eH  factum*  It  appeared  in  evidence,  that  the  husband  was 
tenant  for  life,  with  remainder  to  the  wife  for  life,  and  that  they  had 
jointly  demised  to  the  defendant.  After  verdict,  a  motion  was  made 
for  a  new  trial,  on  the  ground,  that  the  demise  stated  was  an  imposaible 
demise :  for  the  husband  alone  had  the  power  of  demising,  and  the  wife 
could  onlv  confirm;  the  court  discharged  the  rule :  and  iBlaeketonej  J., 
said,  ^^  The  issue  is,  that  there  is  no  such  deed  as  stated  in  the  declara- 
tion ;  if,  in  fact,  such  a  deed  appears,  the  defendant,  who  is  in  posses- 
sion under  it,  shall  not  question  the  title  of  the  plaintifib  to 
[  *545  ]  make  such  demise,  and  ^thereby  evade  the  performance  of 
what  he  himself  has  stipulated. '  And  Nares^  J.,  said,  on 
the  issue  of  non  est  factum  in  covenant,  the  deed  only  must  be  proved.(l] 

(f)  See  Atkinton  r.  Ralei^h^  3  Q.  B.  79;  2  G.  ft  D.  611. 

U~    "■    ■      ■"    —  ""     "    ^  "^ 


I)  See  Kniifht  ▼.  iPDowUl,  12  A.  ft  E.  i38  ;  4  P.  ft  D.  168 ;  and  Smiik  ▼.  JCjimmUm, 
2  fi.  ft  Gr.  661 ;  2  Scott's  M.  R.  657. 

AveUne  v.  Whitson^  4  M.  ft  Or.  801.     See  the  Btat  7  ft  8  Yict.  e.  76,  8.  4,  poM,  tit. 
)ebtj"  Vin.  *^  Debt  for  Ute  and  Oca^Httim," 
[u)  HaU  y.  Bainbridge,  1  M.  ft  Or.  42;  1  Scott's  N.  R.  151. 
\x)  Friend  Y.  Uasiabrook,  2  Bl.  Rep.  1162. 
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(1)  S.  P.    iriWt>A  Y.  Steward,  7  Oow.  474,  tbe  single  plea  of  non  ettfaOvm 
the  breaches. 
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If  the  plaintiflf  declares  for  a  breach  of  covenant,  and  states  the  cove- 
Tant,  by  itself,  in  its  own  absolute  terms,  without  the  qualifying  con- 
text which  belongs  to  it,  this  being  an  untrue  statement,  in  point  of 
substance  and  effect,  of  the  deed,  will  entitle  the  defendant  to  a  nonsuit 
on  the  ground  of  a  variance,  on  the  plea  of  nan  est  factum.{y)  Releasors 
covenanted  thtki  for  and  notwithstanding  any  aet^  ^c.^  hy  them  or  either 
of  them  done  to  the  contrary j  they  had  good  title  to  convey  certain  lands 
in  fee ;  and  dlso^  that  they  or  some  or  one  of  them,  for  and  notwith- 
standing any  such  matter  or  thing  as  aforesaid,  had  good  right  and  full 
power  to  convey,  &c. ;  and  likewise,  that  the  releasee  should  peaceably 
and  quietly  enter,  hold,  and  enjoy  the  premises  granted,  without  the 
lawful  let  or  disturbance  of  the  releasors  or  their  heirs  or  assigns,  or  for  or 
by  any  other  person  or  persons  whatsoever,  and  that  the  releasee  should 
be  kept  harmless  and  indemnified  by  the  releasors  and  their  heirs  against 
all  other  titles,  charges,  &c.,  save  the  chief  rent  payable  out  of  the  pre- 
mises to  the  lord  of  the  fee.  It  was  holden,(2;)  that  the  generality  of 
the  covenant  for  quiet  enjoyment^  against  the  releasors  and  any  other 
person^  was  not  restrained  by  the  qualified  covenants  for  good  title  and 
right  to  convey  ;  and  consequently,  although  the  declaration  stated  the 
covenant  for  quiet  enjoyment  in  its  own  absolute  terms,  yet  on  non  est 
factum  there  was  not  any  variance.  The  declaration  set  forth  a  cove- 
nant to  repair  generally.  Plea,  non  est  factum.  The  deed  when  pro- 
duced, contained  an  exception  of  fire  and  other  casualties.  This  was 
holden  to  be  a  fatal  variance,(a)  before  new  rules.(l) 

8.  Non  infregit  conventionem. 

I  am  not  aware  of  any  case  at  common  law  (2)  in  which  non  infregit  con- 
ventionem  has  been  holden  to  be  a  good  plea  on  demurrer ;  if  it  can  be 
pleaded  in  any  case,  it  must  be  in  the  single  case  where  the  declaration 
states  a  single  breach  of  covenant  in  the  affirmative  and  con- 
cludes with  an  affirmative  allegation,  '^  And  so  the  '^'defendant  [  *546  ] 
has  broken  his  covenant."  In  the  following  cases,  the  plea 
of  non  infregit  conventionem  was  holden  to  be  improperly  pleaded.  In 
covenant  on  a  lease,(i)  for  not  repairing  the  premises  demised,  the 
plaintiff  assigned  several  breaches.  Plea,  non  infregit  conventionem. 
On  demurrer,  the  court  gave  judgment  for  the  plaintiff,  on  these  grounds : 
1st.  That  the  plea  was  too  general;  for  several  breaches  were  assigned  : 

(y)  Adm.  per  Cur.  in  Howell  v.  Richardtf  11  East|  633.  But  see  Gordon  y.  Gordon^  1 
Starkie,  N.  P.  G.  294,  and  new  rales. 

(z)  Howell  v.  Richards^  1 1  East,  633  ;  but  it  is  enough  to  state  truly  tbat  part  which 
applies  to  the  breach  complained  of,  if  that  which  is  omitted  do  not  qualify  that  which 
\B  Stated,  13  East,  20. 

Tempany  v  Bumandj  4  Campb.  20. 

Pitt  y.  Ru98elf  3  Ley.  19 ;  Taylor  y.  Needham,  2  Taunt.  27S. 


s 


(1)  If  nil  debet  be  pleaded  to  covenant  on  an  indenture  of  lease  for  non-payment  of  rent, 
the  plaintiff  may  demur.     Tyndal  y.  HutchinBon^  3  Ley.  170. 

(2)  By  Stat.  1 1  Geo.  I.  c.  30,  s.  43,  in  actions  of  coyenant  upon  policies  of  insurance  under 
the  common  seal  of  either  of  the  two  insurance  companies  (Royal  Exchange  and  London 
Assurance,)  the  defendants  may  plead  that  *'  they  have  not  broke  the  eovenante  in  such  policy 
contained,  or  any  of  them."    See  ante,  p.  641,  n.  1. 
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2nd.  That  the  breach  beine  in  non  reparando  nan  infregit  eonventianeniy 
could  not  be  a  good  plea;  because  two  negatiyes  could  not  make  a  good 
issue.  So  where  in  coyenant,(c)  the  breach  assigned  was  for  non-pay- 
ment of  an  annuity ;  the  defendant  pleaded  that  he  had  not  broken  hia 
covenant ;  special  demurrer,  that  the  breach  and  plea  both  being  in  the 
negative,  there  was  not  any  issue.  Judgment  for  the  plaintiff.  So 
where  plaintiff  declared  on  a  covenant  for  quiet  enjoyment,(d)  and 
assigned  several  breaches,  in  which  were  stated  evictions  by  different 
persons,  and  concluded  with  these  words,  "  And  so  the  defendants  have 
not  kept  their  covenants."  The  defendants  pleaded  non  infregit  ecn- 
ventionem.  On  special  demurrer,  assigning  for  causes,  that  the  plea 
attempted  to  put  in  issue  several  matters,  and  to  make  an  issue  out  of 
two  negatives,  the  court  gave  judgment  for  the  plaintiff,  observing  that 
the  plea  was  only  argumentative,  and  therefore  an  improper  plea.(l) 

9.  Payment  of  Money  into  Court, 

Money  may  now  be  paid  into  court  in  this  action  by  stat.  3  &  4  Will. 
rV.  c.  42,  s.  21,  which  see,  ante^  p.  140,  with  the  form  of  pleading. 

10.  Performance. 

If  all  the  covenants  be  in  the  affirmative,(^)  the  defendant  may  plead 
generally,  performance  of  all;  but  if  any  be  in  the  negative,  to  so  many 
he 'must  plead  specially,  (for  a  negative  cannot  be  performed,)  and  to 
the  rest  generally.(2)  So  if  any  of  the  covenants  be  in  the  dLsjuno- 
tive,(/)  the  defendant  must  show  which  of  them  he  hath  performed.  So 
if  any  are  to  be  done  of  record,(^^  he  must  show  that  specially,  and 

cannot  involve  it  in  general  pleading.(3)  So  if  a  covenant  be 
[  *547  ]  partly  affirmative  and  partly  negative  ;{A)  *as  where  the  words 

of  the  covenant  were,  that  defendant  decederet  procederet^  d 
non  deviet ;  defendant  having  pleaded  performance  generally,  the  plea 
was  holden  bad.  Performance  must  be  pleaded  in  the  terms  of  die 
covenant ;  otherwise  it  will  be  bad  on  general  demurrer.(t)(4) 

(c)  Boone  v.  Eyre^  2  Bl,  Rep.  1312. 

{d)  Hodg9on  Y.  Tkt  Eaat  India  Company^  8  T.  R.  278. 

le)  1  Inst.  303,  b.  (/)  lb, 

(g)  lb.  (h)  LauffhweU  r.  Paimer,  1  Sidf.  87. 

(t)  Scudamore  v.  Stratton^  1  Bos.  k  Pul.  455. 


(1)  This  pica  is  bad,  but  not  void,  and  if  issne  be  taken  upon  it,  the  defect  is  cured  bj 
yerdict.  Roosevelt  v.  FuUon,  7  Cowen,  71.  The  plea  admits  the  deed,  bat  denies  the 
breaches,  and  puts  in  issue  all  such  matters  as  show  that  the  covenant  \&  not  broken,  or 
that  the  defendant  was  never  under  an  obligation  to  fulfil  it.     lb. 

(2)  The  same  rule  holds  in  debt  on  bond  conditioned  for  the  performance  of  coven- 
ftnts.  Cropxcel  v.  Peachy ^  Cro.  EUe.  691.  In  this  case,  advantage  was  taken  of  the  wrong 
pleading,  by  demurrer.  See  Champ  v.  Ardery^  2  Marsh.  246 ;  Pollard  v.  Tietylor^  2  Bibb, 
234'  Patton  v.  Robinson,  1  Id.  285.  Evidence  of  part  performance  is  inadmissible  under 
this  plea.     Leyrand  v.  Bakery  6  Monroe,  245. 

(3)  See  Finney  v.  Bochme,  3  Gill  k  Johns.  42. 

(4)  In  Pennsylvania,  the  plea  of  "  performance  with  leave  to  give  the  special  matter  in 
evidence,"  is  sanctioned  by  long  usage,  and  anything  may  be  given  in  evidence  which 
might  have  been  pleaded.  Bender  v.  Frombergery  4  Dall.  439 ;  WAtUr  v.  Warrm,  2  W. 
C.  C.  R.  456.  This  plea  admits  the  execution  of  the  instrument,  bat  not  that,  the  adveise 
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11.  Melecise. 


A  contract  under  seal  cannot  be  varied  by  a  parol  contract.  In  the 
case  of  a  covenant  the  whole  matter  is  under  the  seal  of  the  party ;  and 
the  contract  into  which  he  has  entered  can  be  discharged  only  by  an 
instrument  of  the  same  nature  as  that  by  which  the  contract  was 
created.(y)(l) 

If  a  man,  by  deed,  covenant  to  build  a  house,(i)  or  make  an  estate, 
and,  before  the  covenant  broken,  the  covenantee  releaseth  to  him  all 
pactions,  suits,  and  quarrels,  this  doth  not  discharge  the  covenant  itself ; 
because,  at  the  time  of  the  release,  there  was  not  any  duty  or  cause  of 
action  in  being.  In  covenant  by  assignee  of  feoffee,  (2)  against  feoffor, 
for  a  breach  oi  covenant  to  make  further  assurance,  in  not  levying  a 
fine  at  the  request  of  the  assignee ;  defendant  pleaded  a  release  from 
the  feoffee,  which  release  bore  date  after  the  commencement  of  the 
action  by  the  assignee ;  on  demurrer,  it  was  holden,  that  the  breach 


(/)  Per  Tindal,  0.  J.,  in  West  v.  Blakeway,  2  M.  &  Gr.  751 ;  3  Scott's  N.  R.  199. 
k)  1  Inst  292,  b. 
/}  Middlemore  Y.  Ooodale^  Gro.  Gar.  603. 
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party  has  performed  bis  agreement.    Neave  y.  Jenkint^  2  Yeates,  107;  Roth  y.  Miller^  15 
8.  k  R.  105 ;  Knox  y.  Rhmehart^  9  Id.  45. 

Under  a  plea  of  "  coYenanta  performed/'  in  coYenant  on  an  agreement  for  pnrcbase  and 
sale  of  land,  defendant  may  giYe  in  evidence  a  tender  before  suit  brought  of  the  purchase 
money.  JtfCormick  y.  Orally  6  Watts,  207.  And  the  jury  may  certify  a  balance  due  to 
defendant.  Vieary  y.  Moore^  2  Id.  451.  The  coYenant  on  a  promise  to  pay  "at  any 
time  when  lawfuUy  required,"  defendant  cannot  aYaU  himself  on  plea  of  "  coYenants  per- 
formed" of  the  defence  that  he  was  not  lawfully  required,  &c.,  before  suit  brought 
Rangier  y.  Morton^  4  Id.  265.  <'  There  is,  in  Pennsylvania,  a  plea  in  covenant,  which 
is  peculiarly  of  the  nature  of  a  plea  of  the  general  issue ;  it  is  that  of  covenants  performed 
with  leave,  &c.,  that  is,  with  leave  t»  give  in  evidence  everything  that  amounts  to  a  legal 
defence.  This  plea  is  peculiar  to  Pennsylvania,  and  has  been  sanctioned  by  very  loog 
usage.  Under  this  plea,  upon  notice  to  the  plaintiff  without  form,  the  defendant  may 
give  anything  in  evidence  which  he  might  have  pleaded.  The  plea  of  covenants  per- 
formed admits  the  execution  of  the  instrument,  and  supercedes  the  necessity  of  other 
proof,  but  it  does  not  admit  that  the  adverse  party  had  performed  his  agreement.  In 
covenant  on  articles  of  agreement,  where  the  covenants  are  independent,  evidence  on  the 
part  of  the  defendant  of  breaches  by  the  plaintiff,  are  inadmissible  either  by  way  of  bar, 
offset,  or  in  mitigation  of  damages.  In  a  case  of  this  description,  it  was  determined 
by  the  Supreme  Gourt,  that  a  release  of  the  cause  of  action  cannot  be  given  in  evidence, 
without  having  been  pleaded. 

"The  plea  of  covenants  performed  is  not  altogether  equivalent  to  the  plea  of  payment, 
but  it  admits  the  foundation  of  the  suit.  The  usual  mode  of  putting  a  plaintiff  on  proof 
of  performance,  is  by  the  addition  of  ahtque  hoCj  Ac,  to  the  plea  of  covenants  performed. 

''  Govenants  performed,  though  not  strictly  the  general  issue,  is  yet  in  the  nature  of  the 
general  issue.  Under  it,  without  notice  of  special  matter,  it  is  not  competent  (under  a 
rule  of  court  requiring  notice  of  the  special  matter,)  to  show  a  breach  of  contract  between 
the  covenantor  and  a  stranger,  which,  if  performed,  would  have  enured  to  the  benefit  of 
the  covenantor. 

"  Under  the  plea  of  '  covenants  performed,'  with  notice,  &c.,  to  an  action  of  covenant 
on  a  ground  rent,  evidence  of  the  breach  of  a  collateral  agreement  at  the  time  of  the 
execution  of  the  deed,  but  not  appearing  on  its  face  that  the  grantor,  within  a  certain 
time  afterwards,  should  do  certain  acts  to  improve  the  value  of  the  property,  is  inad- 
missible, and  it  seems,  generally,  that  under  this  plea,  with  notice,  &c.,  the  defendant 
may  give  evidence  of  a  failure  of  consideration,  which  would  entitle  him  to  relief  in 
equity."     1  Troubat  k  Haley's  Pract.  397,  3rd  ed. 

(1)  See  Reed  v.  M'Orew,  5  Ohio,  381. 
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being  in  the  time  of  the  assignee,  and  the  action  brought  by  him,  and 
so  attached  in  his  person,  the  covenantee  conld  not  release  this  action, 
wherein  the  assignee  was  interested :  Judgment  for  plaintiff.  N.  BoUe, 
in  his  Abridgment,  states  the  opinion  of  the  court  to  have  been  as  re- 
ported bj  Groke ;  but  adds,  that  judgment  was  given  against  plaintiff 
per  auter  cause.  See  2  RoU.  Abr.  411,  Release,  D.  pi.  11»  To  oove^ 
nant  for  non-payment  of  rent,(in)  the  defendant  cannot  plead  a  release, 
by  the  plaintiff,  of  all  demands,  at  a  day  before  the  rent  in  question 
became  due.  Where  the  party  takes  a  bond,  and  also  a  deed  of  cove- 
nant, to  secure  an  annuity,  although  the  bond  was  forfeited  before  a 
discharge  under  the  Insolvent  Debtors  Act  (15  Geo.  III.  c.  3,)  yet  the 
covenantor  might  have  been  sued  on  the  covenant,  for  payments  becom- 
ing due,  after  his  discharge,  (n)  So  the  Insolvent  Debtors  Act,  M 
Geo.  III.  c.  69,  was  holden  not  to  discharge  an  insolvent,  entitled  to 
the  benefit  of  that  act,(o)  from  the  payment  of  the  arrears  of  an  an- 
nuity becoming  due,  after  his  discharge,  on  a  covenant  made  before 
that  act.  But  now  by  stat.  1  &;  2  Vict.  c.  110,  s.  80,  the  discharge  of 
an  insolvent  is  extended  to  sums  payable  by  way  of  annuity,  or  other- 
wise, at  any  future  time  or  times,  by  virtue  of  any  bond,  covenant,  or 
other  securities.(l) 

[  *548  ]  *12.  Set-Off. 

In  covenant  upon  an  indenture  for  non-payment  of  rent,(jp)  the  de- 
fendant pleaded  non  est  factum^  and  gave  a  notice  of  set-off;  Mr.  J. 
Denton,  at  the  assizes,  was  of  opinion,  that  he  could  not  do  so  upon  this 
issue :  upon  a  motion  for  a  new  trial,  the  court  held  the  evidence  ad- 
missible ;  for  the  general  issue  mentioned  in  the  9,ct{q)  must  be  under* 
stood,  to  mean  any  general  issue.  But  this  case  has  been  since  over- 
ruled ;  and  the  court  of  B.  R.,  in  Oldenshaw  v.  Thompson^  5  M.  &  S. 
164,  decided  that  there  is  not  any  general  issue  in  this  action,  and 
thereby  confirmed  the  opinion  of  Denton^  J.  Unliquidated  damages,(r) 
arising  from  the  breach  of  other  covenants  to  be  performed  by  the 


I, 


m)  Ilenn  y.  Hanton^  1  Ley.  99. 

n)  Cotterel  y.  Hookty  Doug.  97.  (e>)  Markt  v.  VpUm,  7  T.  R.  305. 

Oower  and  another  T.  Jftml,  Boll.  K.  P.  181 ;  Barnes,  291,  S,  C. 

2  Geo.  II.  c.  22. 
(r)  EowUt  T.  Strickland^  Cowp.  56. 


(1)  In  an  action  by  administratora  for  breach  of  corenant  of  seisin,  defendant  pleaded 
a  subseqaent  conveyance  of  the  estate  to  himself,  free  and  clear  from  the  intestate,  hb 
heirs,  assigns,  &c.  It  was  holden,  that  if  this  reconveyance  could  have  any  operation  to 
discharge  defendant,  it  must  be  as  a  release ;  but  that  it  did  not  operate  as  a  release. 
The  covenant  of  seisin  is  a  personal  covenant,  and  does  not  run  with  the  land ;  and  this 
right  acquired  by  the  intestate  under  the  covenants  in  the  deed,  was  uncoiuected  with, 
and  independent  of,  the  right  to  the  land ;  and  a  release  of  his  right  to  the  land,  whers 
he  had  no  right,  could  not  operate  as  a  release  of  the  covenants  of  seisin.  Benmd  v. 
Irwin,  3  Johns.  Rep.  359. 

If  one  buy  land,  and  covenant  to  pay  for  it,  and  the  seller  will  not  make  an  assurance 
when  reasonably  demanded,  the  purchaser  is  discharged  from  his  covenant ;  for  be  ought 
not  to  be  perpetually  bound,  without  having  a  performance.  Vttn  Bentkvy$tn  v.  Oqpww, 
8  Id.  257. 
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plaintiff,  cannot  be  pleaded  by  way  of  8et-off.(l)  To  covenant  on  an 
indenture  of  lease  of  a  house  for  non-payment  of  rent,  the  defendant 
pleaded,  that  by  the  indenture  he  covenanted  to  repair,  and  to  surren- 
der to  the  plaintiff,  at  the  end  of  the  term,  the  premises  in  good  re- 
pair,(8)  ^'  casualties  by  fire  and  tempest  excepted ;"  that  a  stack  of 
chimneys  belonging  to  the  house  had  been  thrown  down  bv  a  tempest, 
which  had  damaged  the  house  so  much  that  it  would  soon  have  become 
uninhabitable,  if  the  defendant  had  not  immediately  repaired  it ;  that 
he  had  been  obliged  to  lay  out,  in  repairs,  a  sum  of  money  (exceeding 
the  amount  of  the  rent  in  arrear,)  which  the  plaintiff  became  liable  to 
repay  to  him,  and  that  he  was  ready  to  set  off  the  same  according  to 
the  statute,  &;c.  On  special  demurrer,  it  was  holden,  that  the  plea 
could  not  be  supported ;  for  admitting  that  the  defendant  could  main- 
tain any  action  against  the  plaintiff  (his  landlord),  yet  the  sum  to  be 
recovered  could  only  be  ascertained  by  a  jury ;  and  consequently,  the 
damages  being  uncertain,  they  could  not  be  set  off  to  the  present 
action. 


IX.  Evidence. 

As  there  is  not  any  general  issue  in  this  action,  the  evidence  will  de- 
pend entirely  upon  the  pleadings.  That,  which  most  usually  is  pleaded, 
viz.  that  the  deed  is  not  the  deed  of  the  defendant,  has  been  already 
discussed;  see  ante^  p.  541.  It  remains  only  to  remark,  that  the 
plaintiff  can  recover  only  %ecundum  allegata  et  probata;  hence  where 
plaintiff  covenanted  for  a  sum  of  money  to  build  a  house  within  a  cer- 
tain time,(^)  and  averred  in  an  action  for  non-payment  of  the  money, 
that  the  house  was  built  within  the  time ;  it  was  holden,  that  evidence 
that  the  time  had  been  enlarged  by  parol  agreement,  and  the  house 
finished  within  the  enlarged  time,  did  not  support  the  declaration.(2) 
So  where  the  breach  assigned  was,(u)  that  the  defendant  had 
not  used  the  premises  in  an  husband-like  '^'manner,  but  on  the  [  *549  3 
contrary  had  committed  waste.  Plea,  that  defendant  had 
not  committed  waste.  At  the  trial,  the  plaintiff  offered  evidence  to 
show,  that  the  defendant  had  not  used  the  premises  in  an  husband- 
like manner,  which  did  not  however  amount  to  waste :  the  judge 
rejected  the  evidence ;  being  of  opinion,  that  on  this  issue  it  was 
sot  competent  to  the  plaintiff  to   prove  any  thing  which  fell  short 


! 


4)  WeigaU  y,  WaUrt,  6  T.  R.  488. 
t)  Littler  v.  Holland^  3  T.  R.  590. 
(u)  Jffarrit  v.  Mantle,  3  T.  R.  307 ;  and  see  Hawkee  v.  OrUmj  6  A.  &  E.  367. 

(1)  See  TSUtle  t.  Tompkine,  2  W^end.  407.  Where  the  coyenants  are  independent,  evi- 
dence of  breaches  on  the  part  of  the  plaintiff  is  inadmissible,  either  by  way  of  bar,  off-set, 
or  in  mitigation  of  damages.  WebeterT.  Warren,  2  W.  G.  G.  R.  456;  M^CampbeU  y. 
MiUer,  1  Bibb,  453. 

(2)  See  Phillips  ▼.  Roee,  3  Johns.  Rep.  392 ;  Jordan  y.  Cotter,  3  S.  &  R.  564.  If  the 
covenant  is  alleged  in  the  declaration  to  have  been  made  with  the  defendant,  his  heire, 
executors,  and  administrators,  but  the  covenant  does  not  mention  heire,  the  variance  is 
pot  material.    lb. 
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of  waste.  This  opinion  wfts  afterwards  confirmed  by  the  court.  In  an 
action  on  a  covenant  to  keep  premises  in  repair  and  deliver  them  np  in 
repair,  the  breach  assigned  was,  that  defendant  did  not  repair  nor  de- 
liver up  in  repair,  but  on  the  contrary  thereof ^  suffered  arid  permitted 
the  premises  to  be  and  continue,  and  the  same  were  ruinous  and  in  de- 
cay, for  want  of  needful  and  necessary  reparationSy  fcc,  and  the  de- 
fendant at  the  end  of  the  term  left  them  so  out  of  repair ;  it  was  holden, 
that  under  this  breach  the  lessor  could  not  recover  for  voluntary  waste, 
as  by  removing  windows,  &c.(z)(l) 


X.  Damages;  Costs;  Judgment. 
Damages.{2) — Defendant,  by  a  settlement  made  on  his  marriage, 

(*)  £dffe  T.  PemherUm^  12  M.  k  W.  187. 

(1)  In  covenant  for  rent  upon  a  lease  hj  plaintiff  to  defendant,  the  point  in  iasat 
was,  whether  J.  S.  (whose  title  waa  admitted  hj  plaintiff  and  defendant)  demised  fintto 
the  plaintiff,  or  to  another  person ;  it  was  hoiden  that  J.  S.  was  a  competent  wifeoee«  to 
prove  the  point  in  issue.  In  a  covenant  on  an  agreement  bj  defendant  to  nise  a  dam 
beyond  its  then  height,  and  to  keep  it  in  good  order,  casualties  excepted,  plaintiff  cannot 
show  its  condition  previous  to  the  agreement.    JIfCredy  v.  Sch.  Nav.  Co.,  3  Whart.  424. 

In  an  action  on  the  covenant  of  seisin  in  a  deed,  the  defendant  is  not  allowed  to  give 
in  evidence  a  title  acquired  hj  him  subsequently  to  bringing  the  action,  bat  the  ligbti 
of  the  parties  must  be  determined  according  to  their  existence  and  extent,  at  the  time 
when  the  action  was  commenced.    Morris  v.  Phelps j  5  Johns.  Rep.  49. 

In  order  to  prove  that  he  was  seised  at  the  execution  of  the- deed,  defendant  need  not 
show  a  seisin  under  an  indefeasible  title ;  a  seisin  in  fact  is  sufficient,  whether  gained  by 
his  own  disseisin,  or  whether  he  was  in  under  a  disseisin.  If,  at  the  time  he  executed 
the  deed,  he  had  the  exclu^ve  possession  of  the  premises,  claiming  the  same  in  fte 
simple,  by  a  title  adverse  to  the  owner,  he  was  seised  in  fee,  and  had  a  right  to  convey. 
Per  G.  J.  ParsonSf  in  Maraton  v.  ffobbs,  2  liass.  Rep.  433 ;  contra^  Lockwood  t.  Avrc^trcnl, 
6  Conn.  Rep.  373. 

(2)  In  covenant  for  breach  of  warranty  of  title,  the  uniform  rule  of  damages  is  the 
consideration  money  with  interest  and  costs,  and  no  more.  Holmes  v.  Shmickson^  3  Greta, 
313;  Threckels  v.  Fitthughy  2  Leigh,  451 ;  and  it  matters  not  whether  the  warranty  is 
founded  on  valuable  or  good  consideration  merely.  The  grantor's  estimate  is  the  same 
as  an  actual  consideration.  Hanson  v.  Suekner,  4  Dana,  253.  Vendee  of  land  may 
recover  of  vendor  on  eviction,  the  amount  of  the  consideration  specified,  although  it  was 
paid  in  land  at  an  exorbitant  price.  Taylor  y.  Knox^  1  Id.  396.  Where  grantee  is 
evicted  under  covenant  of  warranty  by  a  paramount  title,  and  extinguishes  the  title,  the 
measure  of  damages  is  the  amount  paid  by  him,  as  well  after  as  before  suit,  with  rea- 
sonable compensation  for  costs  and  expenses,  but  not  including  counsel  fees.  LeJfytgvsH 
T.  Elliotty  10  Pick.  204;  S.  0,  9  Id.  455.  The  covenant  of  warranty  applies  as  well  to  the 
possession  as  title,  and  is  broken  by  the  recovery  of  possession,  under  an  nnexjured 
term.  And  the  measure  of  damages  is  not  the  consideration  money  paid  for  the  land,  bat 
the  annual  value  or  the  interest  of  the  money,  together  with  costs  and  counsel  fees. 
Rickeri  y.  Snyder ^  9  Wend.  416.  On  covenant  against  incumbrances,  the  grantee  re- 
covers only  the  consideration  money  paid  for  the  portion  lost,  with  interests  and  costs, 
and  not  the  enhanced  value  of  the  land,  unless  there  be  fraud,  when  grantor  is  liable««i 
CMe,  to  the  full  extent  of  the  loss.  Dimmiek  y.  Loekwood,  10  Id.  142.  Where  land  is 
conveyed  to  B.  in  fee  and  in  mortgage,  with  covenants  of  warranty,  and  is  afterwards 
conveyed  by  grantor  to  another,  without  notice  of  the  mortgage,  who  has  his  deed  first 
recorded,  the  grantor  is  liable  to  the  first  grantee  on  the  covenant  of  warranty,  and  the 
measure  of  damages  is  the  amount  due  on  the  mortgage.  Curtis  y.  Dsermgj  3  Fairf. 
499.  Covenant  against  incumbrances  is  broken  as  soon  as  made,  by  an  existing  moii- 
icage  without  eviction  or  disturbance,  and  may  at  once  be  sued  on.  Gturison  v.  Sand- 
fordj  7  Halst.  261 ;  Tufls  y.  AdamSy  8  Pick.  547.  On  a  breach  of  covenants  of  seisin,  and 
right  to  convey  land,  situate  in  another  state,  the  damages  in  Massachusetts  ate  to  be 
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conveyed  estates  upon  certain  trusts,  and  coTenanted  with  the  trustees 
to  pay  off  incumbrances  on  the  estates,  to  the  amount  of  19,000/., 

Assessed  ftccording  to  the  lex  fori;  and  tl:e  rule  is  the  consideration  money  and  interest 
from  the  date  of  the  deed :  or  if  that  cannot  be  ascertained,  the  value  of  the  land  at  the 
time  of  the  intended  conveyance,  with  interest  as  above.  Smith  v.  Strong j  14  Plok.  128. 
In  an  action  of  covenant  on  an  agreement  to  convey  land,  the  measure  of  damages  is 
the  purchase  money  and  interest,  and  there  can  be  at  law  no  deduction  for  rents  and 
profits  received  by  covenantee,  while  in  possession.  This  must  be  settled  in  chancery. 
Combs  V.  Tarlton,  2  Dana,  466.  A  judgment  in  an  action  on  a  covenant  against  incum- 
brances in  which  nomincd  damages  are  recovered  during  the  pendency  of  a  suit,  for 
recovery  of  dower,  is  no  bar  to  an  action  on  a  covenant  of  warranty,  after  the  dower  is  extin- 
guished by  purchase.  Donnelly,  Thompton,  1  Fairf.  174.  In  covenant  for  refusal  to  convey 
lands,  where  defendant  has  no  title,  and  there  is  no  fraud,  the  rate  of  damages  is  their  value 
at  the  time  the  contract  was  entered  into^  Leteher  y.  Woodson,  1  Brock.  G.  0.  B.  212. 
No  subject  has  ever  been  more  fully  and  ably  considered  by  the  courts  in  this  country, 
than  the  proper  measure  of  damages,  for  the  breach  of  covenants  in  a  deed.  Where  the 
covenant  of  seisin  is  the  only  covenant,  there  has  been  no  diversity  of  opinion  among  the 
judges.  The  measure  of  damages  has  been  holden  to  be  the  purchase  money  paid  for 
the  land,  with  interest,  and  the  costs  of  the  ejectment  suit  by  which  the  plaintiff  was 
evicted.  Fine  v.  Drake,  4  Halst.  139.  See  Thomas  v.  Pern/,  1  Peters's  C.  0.  Rep.  49; 
King  V.  PyU,  8  S.  &  R.  166.  Where,  however,  the  breach  arises  solely  from  a  prior 
mortgage,  the  damages  will  be  determined  by  the  amount  due  on  such  mortgage. 
Gilbert  v.  Bulkley,  4  Conn.  Rep.  262.  And  if  the  grantor  was  seised  of  a  life  estate,  the 
value  of  -that  estate  must  be  deducted.  Lockwood  v.  Sturdivant,  6  Id.  373.  Of 
the  measure  of  damages  where  one-third  of  the  premises  has  been  evicted  by  a  tenant  in 
dower,  see  Wager  v.  Schuyler,  1  Wend.  663;  Backus  v.  M>Coy,  3  Ohio,  221.  In  an  action 
on  the  covenant  of  seisin,  plaintiff  may  show  by  extrinsic  evidence  the  payment  of  a 
greater  consideration  than  is  expressed  in  the  deed.  Beloer  v.  Seymour,  8  Conn.  304. 
The  principles  on  which  this  rule  is  g^unded  are,  that  the  covenant  of  seisin  is  broken 
as  soon  as  made,  and  the  right  to  the  damages  already  sustained  (which  of  course  are 
only  the  money  paid  for  the  land)  is  then  complete.  That  no  land  passing  by  the  de- 
fendant's deed  to  the  plaintiff,  he  has  lost  no  land  by  the  breach  of  the  covenant:  And 
that  the  intention  of  the  covenant  of  seisin  is  only  to  indemnify  the  grantor  for  the  con- 
sideration. With  regard  to  the  recovery  of  interest,  it  is  allowed  on  the  ground  that  the 
vendee  is  liable  for  the  mesne  profits :  But  his  right  to  interest  is  only  commensurate 
with  such  liability,  and  he  can  therefore  recover  but  six  years'  interest,  if  that  time  had 
elapsed  between  the  making  of  the  deed  and  his  eviction.  Caulkins  v.  Harris,  9  Johns. 
Rep.  324.  For  a  like  reason  interest  will  not  be  allowed  where  plaintiff  is  entitled  to, 
and  cannot  be  deprived  of,  the  mesne  profits.  Guthrie  v.  Fugsley,  12  Id.  126. 
The  grantee  is  entitled  to  recover  the  costs  of  suit  attending  his  eviction ;  for  at  common 
law  the  grantor  might  have  been  vouched  to  come  in,  and  been  substituted  as  a  real  de- 
fendant in  the  suit ;  and,  in  costs,  are  included  reasonable  fees  of  counsel,  {Ricketts  t. 
Snyder,  9  Wend.  416 ;  LefftngtoeU  v.  ElUoU,  10  Pick.  204,)  as  well  as  those  which  are 
taxable,  (Per  Livingston,  J.)  See  Fulweiier  v.  Baugher,  16  S,  ft  R.  46.  But  the  grantor 
is  not  answerable  for  the  costs  of  the  suit  for  mesne  profits,  as  there  he  is  not  bound  to 
defend.  Stoats  v.  Executors  of  Ten  JSyek,  3  Gaines'  Rep.  116.  As  to  the  grantees  liabil- 
ity for  breach  of  covenant  of  seisin  only,  vide  cases  above  cited,  and  Bennet  v.  Jenkins, 
13  Johns.  Rep.  60 ;  Pitcher  v.  Livingston,  4  Id.  1  ;  Marston  v.  Hobbs,  2  Mass.  Rep. 
433;  Biekford  v.  Page,  lb.  466;  Bender  v.  Fromberger,  4  Dall.  Rep.  436.  But 
there  has  been  some  difficulty  In  settling  the  rule  of  damages,  where  there  has  been  a 
breach  of  other  covenants  in  the  same  deed  with  the  covenant  of  seisin.  See  Pitcher  v. 
Livingston,  4  Johns.  Rep.  1 ;  where  there  was  a  breach  of  covenant  for  quiet  enjoyment, 
%m  well  as  the  covenant  of  seisin,  (as  was  also  the  case  in  Stoats  v.  Executors  of  Ten  Eyck,) 
and  plaintiff  claimed  damages  for  improvements  made  by  him  on  the  land.  But  it  was 
holden  (Spencer,  J.  dissentients),  that  the  covenant  for  quiet  enjoyment  was  ancillary  and 
inferior  to  the  covenant  of  seisin,  and  that  the  breach  of  it  was  merged  in  the  breach  of 
the  covenant  of  seisin.  Kent,  C.  J.  expressed  his  opinion,  that  if  the  covenant  for  quiet 
enjoyment  had  stood  alone  in  the  deed,  the  rule  of  damages  would  have  been  the  same ; 
And  that  in  case  of  the  breach  of  a  covenant  for  further  assurance,  in  the  same  deed  with 
•  covenant  of  seisin,  defendant  could  not  be  called  upon  in  damages  for  further  assurance, 
that  covenant  being  secondary  to  the  covenant  of  seisin.  It  was  decided  in  this  case 
that  plaintiff  was  no  more  entitled  to  damages  for  improvements  made  on  the  land  than 
lor  its  increased  value.    A  similar  decision  to  the  last  was  made  in  Sumner  v.  WilUanis^ 
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within  a  year ;  it  was  holden,(y)  that  on  his  failing  to  do  so,  the  trua* 
tees  were  entitled  to  recover  the  whole  19,0002.  in  covenant,  though  no 
special  damage  was  laid  or  proved.  Defendant  had  conveyed  premises 
to  the  plaintiff  under  a  covenant  for  a  good  title.  A  formedon  was  after- 
wards brought  against  plaintiff  by  a  party  having  better  title,  and  the 
plaintiff  compromised  it  for  a  large  sum.  It  was  holden,(2)  that  in  an 
action  for  breach  of  the  covenant  for  good  title,  the  plaintiff  might  re- 
cover the  whole  sum  so  paid,  and  also  his  costs  as  between  attorney  and 
client,  in  the  compromised  suit,  although  he  had  not  given  any  notice 
of  that  suit  to  the  defendant ;  for  the  only  effect  of  want  of  notice  in 
such  a  case  is  to  let  in  the  party  called  upon  for  an  indemnity,  to  show 
that  the  plaintiff  has  no  claim  in  respect  of  the  alleged  loss,  or  not  to 
the  amount  alleged,  or  that  he  made  an  improvident  bargain,  and  that  de- 
fendant might  have  obtained  better  terms,  if  the  opportunity  had  been 
given  him. 

Costi, — The  plaintiff  is  entitled  to  full  costs,  although  the  damages 
recovered  be  under  40«.,  unless  the  judge  certify  under  the  stat  43 
EliE.  c.  6,  s.  2. 

Judgment. — ^The  judgment  is  for  the  recovery  of  the  damages  bus- 
tained.(a)(l)    If  the  defendant  has  judgment  against  him  upon  nil 

dicit,  confession,  or  demurrer,  a  writ  of  inquiry  shall  be 
[  ^550  ]  awarded  *to  inquire  of  the  damages.(i)    Where  the  breach 

was  assigned  on  two  covenants,(4?)  and  plaintiff  had  good 
cause  of  action  only  on  one,  and  issue  was  joined  on  both,  and  verdict 
for  plaintiff  on  both,  and  damages  entirely  assessed ;  it  was  holden, 
that  plaintiff  could  not  have  judgment.(2)     Covenant  was  brought 

(y)  LeMridge  ▼.  Mytton,  2  B.  &  Ad.  772. 

iz)  Smith  V.  Compton,  3  B.  A  Ad.  407 ;  see  Short  y.  KaUoway^  II  A,  &  E.  28. 

fa)  See  the  form,  Towaesend,  2  Bk.  Judg.  55. 

\b\  See  the  form,  1  Saund.  47. 

\e)  Anon,  Cro.  Elis.  685. 

8  Mass.  Rep.  221,  where  there  was  a  breach  of  coTenants  of  warranty  and  seisin;  also 
in  NiehoUu  ▼.  Walter^  lb.  243.  But  in  Oore  t.  Btomt,  3  Id.  543;  and  Ca»wdl  r. 
Wmdell,  4  Id.  108,  where  there  were  covenants  of  seisin  and  warrantj,  it  wis 
holden  that  there  being  no  breach  of  the  covenant  of  seisin,  but  onlj  of  the  covenant  of 
warranty,  the  measure  of  damages  was  the  value  of  the  estate  at  the  time  of  the  erictioa, 
and  not  the  monej  paid  for  it.  Sweet  y.  Patrick^  3  Fairf.  9.  In  Delaoerffne  y.  iVomi^ 
7  Johns.  Rep.  358  ;  Preeeott  v.  TVwmait,  4  Mass.  Rep.  627  ;  Ball  y.  Deftn^  13  Johns.  Bep. 
105 ;  Stanard  y.  Eldridye^  16  Id.  254,  it  has  been  holden,  that,  in  an  action  on  a 
covenant  against  incumbrances,  plaintiff  maj  recover  so  far  as  he  has  paid  off  incnoH 
brances,  but  not  for  outstanding  incumbrances  which  he  has  not  paid  off.  S.  P.  Damt  v. 
Lyman,  6  Conn.  Rep.  254 ;  Tufte  v.  Adame,  8  Pick.  547.  But  the  fact  of  his  having  dis- 
charged the  incumbrances  should  be  specially  alleged,  for  it  is  not  a  damage  necessacily 
arising  from  the  act  complained  of,  and  consequently  implied  by  law,  but  it  is  a  partie- 
niar  damage,  which  should  be  stated  in  order  to  prevent  surprise.  De  Forest  r.  LeeU^ 
16  Johns.  Rep.  122. 

If  A.  conveys  land  to  B.  with  covenant  of  seisin,  and  the  title  to  part  only  of  the  land 
ftiils,  the  sale  will  not  be  rescinded,  so  as  to  give  the  vendee  a  right  of  action  to  reeover 
back  the  whole  consideration  money ;  but  the  plaintiff  is  only  entitled  to  recover  damages 
in  proportion  to  the  defect  of  title,  on  the  value  of  the  part  lost;  and  the  measure  of 
damages  is  the  value  of  the  part  for  which  the  title  has  failed,  taken  in  proportion  to  the 
price  of  the  whole.  Morris  y.  Phelps,  5  Johns.  Rep.  49 ;  Guthrie  v.  Puysley,  12  Id.  126. 
See  Duvall  v.  Craif,  2  Wheat.  Rep.  62,  note  e. 

(1)  See  Rawle  on  Cov.  319-339,  2d  ed.,  for  a  fbll  discussion  of  the  cases  and  principles. 

(2)  Where  there  are  several  counts  or  causes  of  action,  and  one  of  them  is  bad,  (aa 
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against  two  defendants  for  not  boilding  a  house  ;{d)  one  suffered  judg- 
ment to  go  by  default,  the  other  pleaded  performance,  which  was  found 
for  him :  it  was  holden,  that  the  plaintiff  could  not  have  a  writ  of  inquiry 
of  damages,  or  judgment  against  that  defendant  who  had  suffered  judg- 
ment by  default ;  because  the  covenant  being  joint,  and  the  perform- 
ance of  it  having  been  established  by  the  verdict,  it  appeared  that 
plaintiff  had  not  any  cause  of  action. 

If  on  the  whole  record  it  appears,  that  the  defendant  has  committed 
a  breach  of  the  covenant  declared  on,  although  the  plaintiff  states  his 
real  gravamen  informally,  judgment  cannot  be  arrested  ;  for,  however 
defective  the  pleadings  are,  the  court  are  bound  ex  officio  to  give  such 
judgment  as  the  law  requires  them  to  do.fl) 

As  where  A.  declared  that  B.,  before  ner  intermarriage  with  0.,(e) 
by  deed  covenanted  with  A.  to  leave  certain  matters  to  arbitration,  and 
to  abide  by  the  award,  provided  it  were  made  during  their  lives ;  and 
protesting  that  B.  had  not  before  her  intermarriage  performed  her  part 
of  the  covenant^  averred  that  after  making  of  the  indenture  and  the  iip- 
termarriage  of  the  defendants^  the  arbitrator  awarded  B.  to  pay  a  cer- 
tain sum :  and  the  breach  assigned  was  the  non-payment  of  the  sum  so 
awarded.  After  verdict  for  plaintiff,  on  non  est  factum  pleaded,  it  was 
moved,  in  arrest  of  judgment,  that  the  marriage  of  B.,  after  entering 
into  the  covenant,  and  before  award  made,  was  a  revocation  of  the  arbi- 
trator's authority,  and  consequently  there  could  not  be  any  breach  of 
an  award  which  he  had  not  any  authority  to  make.  Lord  EUenhoroughy 
C.  J.,  said,  that  if  the  case  had  come  on  upon  a  special  demurrer,  as 
for  a  defective  allegation  of  the  breach  of  covenant  by  marrying,  there 
would  have  been  good  ground  for  the  defendants'  objection  to  the 
manner  of  declaring :  but  although  the  plaintiff  had  stated  his  gravor 
men  informally,  yet  there  was  a  suflScient  allegation  of  the  fact  of  the 
marriage  being  before  the  award,  which  constituted  a  breach  of  cove- 
nant, to  warrant  the  court  in  giving  judgment  for  the  plaintiff  on  that 
ground.     Rule  discharged.(2) 

{d)  Porter  v.  HarrUy  1  Lev.  63.  (e)  Chamley  t.  Wimtardey  and  Wife,  6  East,  266. 

where  executors  sued  for  rent  accrued  in  the  lifetime,  and  also  after  the  death  of  their 
testator,)  and  the  damages  are  entire,  judgment  will  be  arrested.  So,  where  the  right  of 
action  accmes  periodically,  or  depends  on  time,  the  plaintiff's  declaration  embraces  a 
period  for  which  he  cannot  be  entitled  to  recover,  and  entire  damages  are  given.  Exeeu^ 
tort  of  Van  Rensselaer  v.  Ezeeutort  of  PlanUr,  2  Johns.  Gas.  17. 

(1)  The  court,  however,  can  onlj  give  such  judgment  as  the  law  requires  upon  the 
whole  record,  with  respect  to  the  cause  of  action  ^ere  stated.  The  court  cannot  pick 
out  of  various  parts  of  the  record  a  different  cause  of  action  from  that  for  which  the 
plaintiff  proceeds.  Denmany  0.  J.,  deUvering  judgment.  Bead  y.  JBaldreyf  6  A.  ft  £.  469 ; 
2  Nev.  k  P.  217. 

(2)  In  an  action  of  covenant,  where  some  of  the  breaches  are  well  assigned,  and  others 
not,  and  there  is  a  demurrer  to  the  whole  declaration,  the  plaintiff  will  have  judgment 
•for  the  breaches  which  are  well  assigned.    Adams  v.  WHloughbffy  6  Johns.  Rep.  65. 
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♦CHAPTER  XIV. 
DEBT.  ^ 

I.  Op  the  Action  op  Debt,  and  in  what  Cases  it  may  bs 

MAINTAINED,    p.  552. 

n.  Debt  on  Simple  Contract,  p.  554.    New  Rules,  p.  556. 
in.  Debt  on  Bond.  p.  558.    Of  the  Pleadings,  p.  560. 

1.  General  IsstUj  Non  est  factum^  and  Evidence  tAereon, 

New  Rules,  p.  560. 

2.  Accord  and  Satirfacttan.  p.  565. 

3.  Duress,  p.  566. 

4.  Illegal  Consideration,  p.  567. 

1.  £p  the  Common  Law,  p,  5^1  ]  ImmonU.p.M7\  inRutramiofTmk^ 

^c.  p.  567. 
%.  By  Statute,  p.  572;  Oaming,  p.  572 ;  Sale  of  OgSee.  p.  573 ;  Smom/, 

p.  576 ;  Usury,  p,  582. 

6.  Infancy,  p.  585. 

6.  Payment,  p.  585 ;  Solvit  ad  Diem.  p.  586 ;  Sohnt  pod 

Diem.  p.  587 ;  and  Evidence  thereon,  p.  587. 

7.  Release,  p.  588. 

8.  Set-off.  p.  591. 

IV.  Debt  on  Bail-bond.  p.  593.  Stat.  28  Hen.  VI.  c.  10.  j. 
593.  Assignment  of  Bail-Bond  under  Stat.  4  Ann.  c.  16. 
p.  598.  Declaration  BT  Assignee,  p.  60O.  Of  the  Plead- 
ings,    p.   601.      COMPERUIT  AD  DiEM.    p,    602.     NUL  TDSl 

Record,  p.  602. 
V.  Debt  on  Bond,  with  Condition  to  perporm  Covenants,  p. 
604.    Assigning  Breaches  under  Stat.  8  &  9  Will.  IH 
c.  11,  8.  8.  p.  604,  5,  6. 
VI.  Debt  on  Bond  op  Ancestor  against  Heir.   p.  608.    Plead- 
ings, p.  610.    RiENS  PER  Descent,  p.  610.    Replication. 
[  *552  ]  p.  610.    *0f  the  Liabilitt  of  the  Heir  for  the  Value  op 
THE  Land  aliened,  under  8  &;  4  Will.  &  Ma.  c.  14,  s.  5, 

REPEALED  BY  11  QeO.  IV.  &  1  WiLL.  IV.  C.  47.    p.  612.     Of 

THE  Liability  of  Devisee  under  the  same  Statute,  p. 
618.    Judgment,  p.  615.  Execution,  p.  615. 
VII.  Debt  on  Judgment,  and  New  Rule  as  to  the  Plea  op  JuDfl- 

MENT  RECOVERED  IN  ANOTHER  COURT.  p.  616. 

VIII.  Debt  for  Rent  Arrear.  p.  618.  Stat.  4  Geo.  H.  c.  28, 
AGAINST  Tenants  holding  over  after  notice  prom  Laitd- 
lord.  p.  619.  Stat.  11  Geo.  II.  c.  19,  against  Tenants 
holding  over  after  Notice  given  by  themselves,  p.  622. 
Declaration,  p.  622.  Debt  fob  Use  and  Occupation,  p. 
624.  Pleadings,  p.  625.  Eviction,  p.  625.  Nil  habuit 
in  tenbmentis.  p.  627.  Statute  of  Limitations,  p.  628. 
IX.  Of  the  Statutes  and  General  Rules,  relative  to  Achons 

FOUNDED  ON  PbNAL  STATUTES,  p.  628. 

X.  Debt  on  Stat.  2  Geo.  II.  c.  24,  Bribery  at  Elections,  p. 


DEBT.  662 

632.  Provisions  op  the  Statute,  p.  688.  Stat.  49  Geo. 
III.  c.  118.  p.  685.  Dbclakation,  p.  686.  Evidence,  p. 
688.  Stat.  7  &  8  Will.  III.  c.  4,  Treating  Act.  p.  640. 
7  &  8  Geo.  IV,  c.  37,  Penalty  for  giving  Ribbons  or 
Cockades,  p,  642.  4  4;  5  Vict.  c.  57,  Dispensing  with 
Proof  of  Agency  in  the  first  Instance  upon  Questions 
OF  Bribery  before  Committees,  p.  642. 


L  Of  the  Action  of  Debtj  and  in  what  Cases  it  may  be  maintained. 

An  action  of  debt  lies  for  the  recovery  of  a  sum  certain  upon  simple 
contract,  bond,  other  specialty,  or  record ;  for  rent  arrear  ;(a)  upon  a 
statute  by  the  party  giieved,  or  common  informer.  If  a  statute  pro- 
hibit  the  doing  an  act  under  a  certain  penalty,(()  but  does  not  prescribe 
any  mode  for  recovering  the  penalty,  the  party  entitled  may  recover  the 
penalty  by  action  of  debt.(l)  Debt  also  lies  for  the  recovery  of  a  sum 
of  money  due  under  an  award.(c)  So  on  the  decree((2)  of  a 
colonial  court  for  payment  of  the  balance  due  on  a  '''partner-  [  *553  ] 
ship  account.  But  debt  will  not  lie  for  money,  ascertained 
by  the  master's  report  and  ordered  to  be  paid  by  a  decree  of  a  court  of 
equity  for  interest  and  costs,  on  bill  filed  for  specific  performance.(^)(2) 
The  foregoing  decree  was  by  the  V.  C.  of  England  ;  but  in  a  late  case 
it  has  been  holden,(/)  that  an  action  may  be  sustained  on  a  decree  of 
the  equity  side  of  the  Supreme  Court  of  Newfoundland,  to  recover  a 
sum  of  money  awarded  thereby  to  be  paid  by  the  defendant  to  the  plain- 
tifi*;  and  that  in  an  action  brought  in  the  courts  of  this  country  on  such 
a  decree,  the  judgment  of  the  colonial  court  is  not  open  to  examination 
as  to  the  merits  of  it. 

Debt  lies  for  an  amerciament  in  a  court  leet.(^)  In  this  case  it  ought 
to  be  alleged  in  the  declaration,  that  the  defendant  was  an  inhabitant, 
as  well  at  the  time  of  the  amerciament,  as  of  the  offence  ;  but  the  omis- 
sion of  this  averment  will  be  cured  by  verdict.  (3)    The  plaintiff  declared 


(a)  Cartb.  161,  2. 

(b)  1  Rol.  Abr.  598,  pi.  18,  19. 

(c)  Adm.  2  Saund.  66.  (<f)  ffenUy  v.  Soper,  8  B.  &  C.  16. 

(«)  Carpenter  v.  Thomtorij  3  B.  ft  A.  52.  See  the  remarks  of  Ld.  Denman^  C.  J.,  on 
this  case,  and  Henley  v.  Soper,  in.' ffenderton  v.  Henderson^  13  Law  J.  (N.  S.)  Q.  B.  274; 
and  see  HweeU  v.  Smyth,  9  M.  &  W.  810. 

(/)  ffendereon  v.  Henderson,  13  L.  J.,  (N.  S.)  Q.  B.  274. 

Iff)  Wicker  v.  Norria,  Bull.  N.  P.  167  j  Ca.  Temp,  Hardw.  116,  5.  C, 


(1)  See  JtfKean  v.  Caherty,  3  Wend.  494;  RockweU  v.  The  StaU,  11  Ohio,  130. 

(2)  Debt,  not  assumpsit,  lies  on  a  decree  of  Chancery  in  a  sister  state.  SPKim  v. 
(yuom,  3  Pairf.  94 ;  Williams  v.  Preston,  3  J.  J.  Marsh,  600 ;  Draper  T.  Mook,  2  Root, 
188;  Post  Y.  Ne^fee,  3  Caines,  22.  Debt  is  the  proper  remedy  in  a  foreign  judgment. 
Jflntire  y.  Carruth,  1  Const.  Ct.  Rep.  457;  Headley  Y.  Roby,  6  Ham.  527 ;  Carter  y.  Crain, 
2  Port.  81. 

(3)  Debt  lies  against  an  executor  for  a  legacy,  in  Connecticut  and  Alabama.  Knapp 
T.  Hanford,  6  Conn.  Rep.  170 ;  Petteyrew  y.  PeiteyreWf  I  Stew.  580. 


658  MBT- 

in  debt  on  a  deed,(A)  whereby  the  defendant  covenanted  to  pay  the 
plaintiff  so  much  per  hundred  for  every  hundred  stacks  of  wood  in 
such  a  place,  and  bound  himself  in  a  penalty  for  the  performance ;  it 
was  averred,  that  there  were  so  many  stacks,  which  amounted  to  a  sum 
exceeding  the  penalty,  for  which  sum  the  plaintiff  brought  his  action. 
On  demurrer  it  was  objected,  that,  as  there  was  a  penalty  for  a  certain 
sum,  the  plaintiff  could  not  have  an  action  for  more  tnan  that  sum ; 
but  the  objection  was  overruled,  ffoUj  G.  J.,  observing,  that  the  plain- 
tiff had  an  election  either  to  sue  for  the  penalty,  or  for  the  rate  agreed 
on,  although  it  exceed  the  penalty ;  for  the  penalty  was  inserted  only  to 
enforce  payment.  It  was  then  objected,  that  the  proper  form  of  action 
was  covenant,  and  not  debt ;  but  per  Otir.,  the  plaintiff  may  have  cove- 
nant or  debt  at  his  election ;  for  the  rate  being  certain,  when  the  de- 
fendant has  the  wood,  the  agreement  becomes  certain,  for  which  debt 
lies.(l)    An  absolute  covenant  to  pay  a  sum  certain  on  a  given  day  is 

(A)  Ingledew  y.  Cr^^  Ld.  Ra>in.  814;  Salk.  658,  8,  (7. 

(1)  Where  covenants  are  secured  by  a  penalty  or  forfeiture,  the  obligee  at  his  election 
may  bring  debt  for  the  penalty,  or  may  proceed  npon  the  covenant  and  recover  more  or 
less  than  the  penalty  iotiu  quoHu,  Steartu  v.  Barrett^  1  Pick.  449 ;  Founitdne  v.  ArHa^  I 
M 'Clean,  127.  Debt  lies  against  a  stockholder  of  a  joint  company,  by  the  charter 
of  which  the  stockholders  are  individually  liable,  to  the  nominal  amount  of  each  one's 
stock  respectively.  Simwuon  v.  Spencer ^  16  Wend.  548.  Debt  does  not  lie  for  a  stipn- 
lated  penalty  on  a  lease  not  under  seal ;  the  agreement  being  to  pay  as  rent  a  part  of  tbe 
crop.  Nelson  v.  Ford^  5  Ohio,  476.  Debt  lies  on  a  sealed  note  payable  on  demand  with- 
out a  previous  demand.  Bradfidd  v.  iPCormicky  3  Black.  161.  But  not  on  a  writing 
obligatory  for  a  sum  payable  in  lumber.  Casiody  v.  Laughlin^  lb.  134.  But  see  Ndtm 
V.  Ford^  5  Ohio,  475.  Nor  on  a  sealed  note,  for  a  sum  payable  by  instalments,  anti]  the 
last  payment  is  due.  Farham  v.  JTay,  3  Black.  167.  Nor  on  a  writing  obligatoty  for 
payment  "in  U.  S.  Bank  notes  or  its  branches."  Wilton  y.  Bickstmy  I  Blackf.  230; 
Oabom$  V.  Fultonj  lb.  233.    Nor  if  payable  in  bankable  money.    Harper  v.  Xcvy,  lb.  294. 

In  The  United  States  v.  Colty  1  Peters's  G.  G.  Rep.  149,  Judge  WaehmgUm^  after  a  care- 
ftil  examination  of  the  authorities,  laid  it  down,  that  debt  would  lie  on  an  implied  con- 
tract, although  the  sum  might  not  be  certain,  but  depended  on  something  extrinsic.  So 
for  a  penalty  given  by  statute,  which  is  to  be  ascertained  by  the  jury.  In  South  Garo- 
lina,  it  has  been  held,  that  debt  lies  on  a  single  bill  for  a  sum  certain,  though  it  be  pay- 
able in  produce.  Bollinger  v.  Thurstony  2  Rep.  Gon.  Gt.  447.  But  see  Watson  v.  JtNauy, 
1  Bibb,  684 ;  January  v.  Henry^  3  Monr.  8.  An  action  of  debt  will  lie  for  the  payment 
of  a  stipulated  sum  in  property.  SneU  v.  Kirby^  3  Mis.  21;  Dorsey  v.  Laurence^  Hardin, 
608.  Or  on  a  specialty  for  the  payment  of  a  sum  certain,  with  the  privilege  to  the 
obligor  to  discharge  the  same  in  cotton.  Bradford  y.  Stewart^  Minor,  46.  Or  on  a  single 
boud,  payable  in  cotton.    Bollinger  v.  Thureton^  2  Rep.  Gon.  Gt.  447. 

Debt  lies  to  recover  the  purchase  money  of  lands  sold  under  articles  of  agreement,  and 
such  articles  should  be  set  forth  in  the  declaration.-  BuUer  v.  Burke,  11  S.  &  R.  238. 
It  also  lies  to  recover  the  land  damages  assessed  against  a  turnpike,  under  the  statnte, 
no  specific  remedy  being  provided  therein.  Bigelen  v.  Cambridge  l\trnpike,  7  Mass.  201 ; 
Jeffrey  v.  Bluehill  Turnpike,  10  Id.  368  ;  Rice  v.  Barre  Turnpike,  4  Pick.  130.  But  not  to 
recover  them  against  a  town  where  a  statute  has  provided  a  specific  remedy  by  distress. 
Oedney  v.  Tewkebury,  3  Mass.  307.  Or  to  recover  the  treble  damages  given  to  the  owner 
of  stolen  goods  by  statute,  a  specific  remedy  therefor  being  given  by  such  statute.  SMci 
V.  Drew,  5  Id.  514.  Or  against  a  jailor,  for  a  wrongful  escape.  Porter  v.  Sayteard,  1 1d. 
377.  It  will  not  lie,  it  seems,  on  a  writing  obligatory  for  the  payment  of  a  certain  snm 
in  bank  notes.  Wilson  v.  Hickson,  1  Blackf.  230;  Oebome  y.FuUon,  lb.  234;  Scott  v.  Cm- 
over,  1  Hals.  22  ;  Campbell  v.  Weisler,  1  Litt.  30.  Or  on  an  obligation  for  the  payment  of 
$100,  to  be  paid  in  money  receivable  in  the  United  States  land  office.  Sineiaire  v. 
Feircy,  5  J.  J.  Marsh,  63.  Nor  on  a  note  for  so  many  dollars,  payable  in  Louisiana 
funds.  Hudspeth  Y,  Oray,  5  Pike,  157.  Nor  on  an  obligation  to  pay  so  many  dollars 
in  Philadelphia  funds.  January  v.  Henry^  2  Monr.  68  ;  S.  C,  3  Id.  8.  Nor  in  Tenn- 
essee, on  a  note  to  be  paid  in  "North  Garolina  bank  notes.''    Deberry  v.  Dan^O,  5 
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a  good  foundation  for  an  action  of  debt ;  hence,  debt  lies  on  an  absolute 
covenant  by  A.  to  pay  on  a  certain  day  a  sum  certain  due  from  B.  on 
mortgage  ;(t)  but  it  is  quite  a  different  case  where  there  is  a  collateral 
and  independent  covenant  to  pay  the  debt  of  another  person  on  non- 
performance by  him ;  and  where  an  action  was  brought  on  a  mere  col- 
lateral covenant,  by  which  the  defendant,  jointly  with  another,  under- 
took to  secure  the  payment  of  an  annuity  issuing  out  of  land,  it  was 
holden,(A;)  that  the  defendant  was  onlv  suable  in  covenant,  and  not  in 
debt.  In  the  action  of  debt,  the  plaintiff  is  to  recover  the  sum 
in  numero,  and  not  a  ^compensation  in  damages,  as  in  those  [  ^554  ] 
actions  which  sound  in  damages  only ;  such  as  a8sumpsit,(^ 
&c.  The  damages  given  in  the  action  of  debt,  for  the  detention  of  the 
debt,  are  merely  nominal.(l) 


11.  Debt  an  Simple  Contract.{2)  p.  554 ;  Ifew  Rules,  p.  556. 

Debt  lies  upon  a  simple  contract,  either  express  or  implied,rm)  to 
pay  a  sum  certain.  Where  goods  are  sold  for  ready  money,  ana  pay- 
ment is  made  accordingly,  no  debt  arises ;  and  such  payment  is  there- 
fore proveable  under  the  general  issue,  (n^  Debt  lies  by  the  payee 
against  the  maker  of  a  promissory  note,  or  by  the  drawer  of  a  bill  pay- 
able to  himself  against  the  acceptor,(3)  although  the  instrument  ex- 
presses no  consideration  either  by  the  words  "value  received"  or  other- 
wise,(o)  and  debt  lies  by  the  indorsee  of  a  bill  against  his  immediate 

(t)  Evant  V.  Jone9y  5  M.  &  W.  295,  recognized  in  Harrison  v.  Matthews j  10  M.  ft  W. 
768;  and  Swon  v.  Kidmarij  3  M.  ft  Gr.  810 ;  4  Scott's  N.  R.  429. 

(k)  Randall  y.  Rigby,  4  H.  ft  W.  130. 

r;)  BnU.  K.  P.  167.  (m)  Speake  y.  Riehardsj  Hob.  206. 

[n)  Bustey  y.  Bametiy  9  M.  ft  W.  312. 

(o)  Hatch  y.  TrayeSj  3  P.  ft  D.  408 ;  11  A.  ft  £.  702.  See  Bishop  y.  Youny,  2  Bos.  ft 
Pul.  78,  cited  in  Cretwell  y.  Crwp,  4  Tyr.  991. 


Terg.  451.  Nor  in  Alabama,  upon  a  promise  under  seal,  to  pay  a  sum  of  money  in 
«  current  bank  notes."  Young  y.  Seott^  5  Ala.  475.  Bat  it  bas  been  beld,  in  Tennessee, 
that  an  action  of  debt  can  be  maintained  upon  a  single  bill,  though  it  is  payable  in  a 
particular  description  of  money.     Oe/t  y.  Hallj  1  Humph.  484. 

It  is  the  only  action  which  can  be  maintained  on  a  sealed  instrument,  unattested  by  a 
subscribing  witness.  Ingram  y.  Hallf  Martin,  1.  It  is  the  proper  form  of  action  on  » 
sealed  instrument,  where  an  unliquidated  demand,  which  can  readily  be  reduced  to  cer^ 
tainty,  is  sought  to  be  recoyered.  Wetvmpka  R.  R.  Co.  y.  Hilly  7  Ala.  772.  It  has  been 
held  to  be  the  proper  form  of  action  in  the  debet  and  detinet  upon  an  instrument  to  pay  a 
giyen  sum  of  money  lent,  which  might  be  discharged  on  or  before  the  day  of  payment, 
in  articles  of  merchandise.  Young  y .  Hawkins,  4  Yerg.  171.  It  is  also  the  proper  remedy 
on  a  bond,  conditioned  for  the  performance  of  coyenants.  Meakings  y.  Oehiltrte,  5  Port. 
395. 

(1)  See  People  y.  HaHett,  4  Cow.  67. 

(2)  In  debt  on  simple  contract,  the  wager  of  law  has  been  allowed  in  Pennsylyania. 
Per  Oibsonj  C.  J.  Bamet  y.  Ihrie,  17  S.  ft  R.  212.  But  not  in  Ohio,  and  therefore  debt 
on  simple  contract  lies  against  executors.  Tapper  y.  Tupper,  3  Ohio,  387.  It  has  been 
abolished  in  Mississippi  by  the  constitution.    Jennings  y.  Oibson,  Walker,  234. 

Debt  lies  by  assignee  against  the  maker  of  a  note.  Taylor  y.  Walpole^  1  Blackf.  378. 
In  debt  on  a  promissory  note,  an  acknowledgment  by  defendant  that  the  debt  was  honest, 
does  not  take  it  out  of  the  statute  of  limitations.    Rice  y.  Wilderj  4  N.  H.  R.  336. 

(3)  See  Anderson  y.  Anderson,  4  Dana,  353. 
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indorser  ;{p)  for  an  action  of  debt  will  lie,  where  the  debt  has  been 
transferred  from  one  party  to  a  bill  to  another  between  wlwm  privity 
exiiU ;  but  where  there  is  no  privity  between  the  parties,  debt  can- 
not be  maintained ;  hence,  debt  does  not  lie  for  the  indorsee  against  the 
acceptor  of  a  bill  of  exchange  ;(9)  for,  though  the  acceptance  binds  bj 
the  custom  of  merchants,  yet  it  does  not  create  a  duty  any  more  than 
a  promise  made  by  a  stranger  to  pay,  &c.,if  the  creditor  will  forbear  his 
debt ;  the  drawer  of  the  bill  is  the  debtor,  and  continues  to  be  the 
debtor,  notwithstanding  the  acceptance ;  for  that  is  a  collateral  engage- 
ment only.(l)  So  where  the  drawer  of  a  bill  indorses  it  in  blank,  and 
delivers  it  to  A.,  who  tranfers  it  by  delivery,  and  without  a  fresh  in- 
dorsement to  B.,  B.  cannot  maintain  an  action  of  debt  on  it  against  the 
drawer,  for  in  such  a  case  there  is  no  privity  of  contract.(r)  I)ebt  will 
not  lie  on  a  promissory  note  payable  by  instalments  until  the  last  day 
of  payment  be  past.(8)  Debt  will  not  lie  for  a  wager.(f)  Debt  lies  upon 
a  foreign  judgment  ;(u)(2)  as  upon  a  judgment  of  the  Supreme  Court  of 

(p)   Watkint  v.  Wake,  1U.  kW,  488,  recognizing  Straiton  v.  Hill,  3  Price,  253. 

{qj  Chves  V.  WUliamt,  3  Bingh.  N.  C.  868 ;  5  Scott,  68  ;  PotPtll  t.  AnetU,  Z  M..  k  Gr. 
171;  3  Scott's  N.  R.  444. 

(r)  Leynn  T.  Edwarday  9  M.  ft  W.  720,  recognized  in  Burmetter  r.  Hogmikg  11  ]L 
k  W.  97. 

r«)  Rudder  ▼.  Price,  1  H.  Bl.  667.  (()  Ld.  Rajm.  69. 

[«)   Walker  v.  Witter,  Doug.  1. 


? 


(1)  "  Jndebitatwf  astumprit  will  not  lie  in  any  case  except  where  debt  lies;  therelbn 
it  lies  not  against  the  acceptor  of  a  bill  of  exchange ;  for  the  acceptance  is  merely  a  col- 
lateral engagement;  but  indehitattu  assumpsit  lies  against  the  drawer,  who  is  reallj  the 
debtor  by  the  receipt  of  the  money ;  and  debt  will  lie  against  the  drawer."  Hard's  case, 
Salk.  23.  Vide  Smith  v.  Sesfon,  3  Hen.  k  Mnn.  Rep.  394 ;  WiUan  v.  CrowdkiU,  2  Mnnf.  Rep. 
302.  In  the  Supreme  Court  of  the  United  States  it  has  been  determined  that  debt  lies 
by  the  indorser  against  the  acceptor  of  a  bill  of  exchange,  expressed  to  be  for  Talne 
received,  and  by  the  payee  of  a  promissory  note  against  the  maker,  where  the  note  is 
expressed  to  be  for  value  received.  Rabourg  v.  Peyton,  2  Wheat.  Rep.  385.  See  OUvtr. 
Kapier,  Cooke's  Rep.  11;  Smith  v.  Segan,  3  Hen.  k  Man.  394;  WiUon  v.  Orow<M«Z2,  2 
Munf.  302.  The  reasons  given  for  the  opinion  that  debt  in  general  will  not  lie  against  Uie 
acceptor  are,  first,  that  there  is  no  privity  of  contra<jt  between  the  parties ;  and  secondly, 
that  an  acceptance  is  only  in  the  nature  of  a  collateral  promise  or  engagement  to  pay  the 
debt  of  another,  which  does  not  create  a  duty.  Judge  Story  thinks  that  these  reasooi 
are  not  satisfactory,  and  that  the  decision  that  the  acceptor  was  not  liable  in  an  actioa 
of  debt,  was  made  at  a  time  when  the  principles  respecting  mercantile  contracts  were 
not  generally  understood.  Rayborg  v.  Peyton,  2  Wheat.  385.  It  was  decided  in  that 
case,  that  an  action  of  debt  will  lie  by  the  payee  or  indorsee  of  a  bill  of  exchange  against 
the  acceptor,  where  it  is  expressed  to  be  for  value  received.  lb.  Kirkkam  t.  liamUUm, 
6  Peters,  24. 

(2)  By  Art.  lY.  Sec.  1,  of  the  Constitution  of  the  U.  States,  it  was  provided  that  fall 
faith  and  credit  should  be  given  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  And  that  Congress  might,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records  and  proceedings  should  be  proved,  and  the  effect 
thereof. 

Congress  accordingly,  by  the  Act  of  May  26, 1790,  provided  the  mode  by  which  records 
and  judicial  proceedings  should  be  authenticated,  and  then  declared  that  they  sbouM 
have  such  faith  and  credit  given  to  them  in  every  court  within  the  United  States,  as  they 
had  by  law  or  usage  in  the  courts  of  the  state  from  whence  the  records  were  taken. 

It  has  been  settled,  that  if  a  judgment  has,  in  the  courts  of  the  state  where  it  was 
rendered,  faith  and  credit  of  the  highest  nature,  viz. :  record  evidence,  it  must  have  the 
same  faith  and  credit  in  every  other  court.  A  judgment  is  therefore  conclusive  in  every 
other  state,  if  the  court  in  which  it  was  obtained  had  jurisdiction,  and  the  parties  were 
served  with  process.  NU  debet  is  not,  therefore,  a  good  plea  to  an  action  on  snch  judg- 
ment.    The  only  proper  pleas  are  nut  ticl  record^  bnt  any  special  plea  may  be  pleaded, 
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Jamaica ;  and  in  an  aetion  of  this  kind  it  is  not  necessary 
*for  the  plaintiff  to  state  the  grounds  of  the  judgment,  the  [  *555  ] 
judgment  bein^  of  itself  primd  facte  evidence  of  a  simple  con- 
tract debt :  it  is  competent,  however,  to  the  defendant,  to  impeach  the 
judgment  by  showing  it  to  have  been  irregularly  or  unduly  obtained. 
To  support  an  action  on  a  foreign  judgment,(2;)  it  is  not  sufScient  to 
prove  the  judge's  hand-writing  subscribed  to  it;  the  seal  affixed  thereto 

(x)  Hmry  y.  Adey^  3  East,  221.  See  Buchanan  t.  RuekeTy  1  Campb.  63 ;  Appleton  T. 
Lord  Brayhrooky  2  Stark.  N.  P.  G.  6 ;  6  M.  ft  S.  34 ;  Brown  v.  Thornton,  6  A.  &  B.  191. 

which  would  be  available  to  avoid  the  judgment  in  the  courts  of  the  state  where  it  was 
pronounced.  Mills  v.  Duryee,  7  Grancb,  481 ;  Kan^ton  v.  IP  Connelly  3  Wheat.  234; 
MayhetD  v.  Thatcher,  6  Id.  129 ;  Wemway  v.  Pawling,  5  Gill  &  Johns.  600 ;  Shumway  v. 
Stitlman,  4  Gowen,  292 ;  Thurber  v.  Blctckhoume,  1  N.  Hamp.  242  ;  Cunningham  v.  Buck 
mgham,  1  Ohio,  264;  Bolt  v.  Alloway,  2  Blackf.  108;  ffoxie  v.  Wright,  2  Venn.  263; 
Kelbum  v.  Woodworth,  6  Johns.  37 ;  Aldrich  v.  Kinney,  4  Gonn.  380 ;  Bissell  v.  Briggt, 
9  Mass.  462 ;  Pawling  v.  Bird,  13  Johns.  192 ;  Earihman  v.  Jones,  2  Yerger,  484;  Miller 
T.  MUler,  1  Bail.  242;  Benton  v.  Burgot,  10  Serg.  ft  R.  240;  Rogers  v.  Coleman,  Hardin, 
413;  Borden  v.  Pitch,  15  Johns.  121 ;  ffaU  v.  WiUiams,  6  Pick.  232  ;  Bates  v.  Delavan, 
6  Paige,  305;  Bradshaw  y.  HetUh,  13  Wend.  407;  Slarbuck  v.  Murray,  5  Id.  148; 
Shumway  v.  Stillman,  6  Id.  447  ;  Wilson  t.  Niles,  2  Hall,  358  ;  Harrod  v.  Barreito,  1  Id. 
155 ;  Bvens  v.  Totem,  9  S.  &  R.  252 ;  Armstrong  v.  Carson^s  exWs,  2  Dall.  302 ;  Field  v. 
Oibhs,  Peters,  0.  G.  Rep.  155;  Qrten  v.  Sarmiento,  lb.  74;  Phelps  v.  Holher,  1  Dall.  261 ; 
^art^<  V.  jEht^^  1  Mass.  401 ;  Noble  v.  Oood,  lb.  410 ;  JVervm  v.  Kumhd,  23  Wend.  293; 
Goodrich  v.  Jenkins,  6  Ohio,  44 ;  /SiZi^ar  XaA;«  ^anA;  v.  Harding,  5  Id.  576 ;  Thomas  v. 
.fioieruon,  3  Wend.  267 ;  iTea/y  v.  JZoo<,  11  Pick.  389  ;  Spencer  v.  Brockway,  1  Ohio,  124. 

Debt  lies  on  a  foreign  judgment.  Jordan  v.  Robinson,  3  Shep.  167  ;  M^Intire  v.  Caruth, 
3  Brevard,  395.  In  Pierson  v.  Mudget,  (Addison  county,  Vermont,  1831,)  it  was  deter- 
mined, that  a  judgment  rendered  in  another  state  against  a  citizen  of  Yermont,  who  was 
not  within  the  jurisdiction  of  the  court  rendering  the  judgment,  and  who  had  no  notice 
of  the  suit,  and  did  not  appear,  could  not  be  enfbrced  in  Yermont  by  an  action  of  debt 
on  the  judgment.  Williams,  0.  J.,  Jordan  v.  Robinson,  supra.  An  action  of  debt  may  be 
founded  upon  a  judgment  of  a  court  of  New  York,  where  the  exemplification  of  the 
record  sets  out  that  a  copy  of  the  declaration  and  note  with  a  rule  to  plead,  had  been 
served  upon  the  defendant's  attorney,  and  that  afterwards  the  defendant  appeared  in 
person,  the  Ghief  Justice  of  the  New  York  court  certifying  that  the  attestation  was  in 
due  form.  Letson  v.  Wadsworth,  2  Speers,  277. 

Where  by  the  statutes  of  another  state  where  the  judgment  is  rendered,  the  plaiptiff 
may  agree,  after  he  is  arrested  on  a  ea.  sa.,  that  he  may  go  at  large  without  payment  of 
the  debt,  with  the  right  of  subsequently  proceeding  against  him  by  a  new  execution,  or 
such  process  as  the  nature  of  the  case  may  require,  it  was  held,  that  the  plaintiff  could 
maintain  an  action  of  debt  on  the  judgment  where  the  defendant  had  left  the  state  where 
the  judgment  was  rendered,  and  come  to  reside  in  New  York.  Simmonton  v.  BarroU,  21 
Wend.  262. 

Debt  lies  on  the  record  of  a  recovery  in  a  sister  stat^,  if  only  certified  exemplification 
is  produced  of  a  judgment  valid  in  the  state  where  rendered,  though  not  founded  on  per- 
sonal service.  Ifunt  v.  Mayfield,  2  Stew.  124;  MIntire  v.  Carruth,  1  Gonst.  Rep.  457; 
Headly  v.  Roby,  6  Ham.  527. 

Debt  will  lie  as  well  on  a  decree  of  a  court  of  chancery  in  another  state,  as  on  a  judg- 
ment of  a  court  whose  proceedings  are  according  to  the  court  of  the  common  law. 
M^Kim  V.  Odom,  3  Fairf.  94 ;  Williams  v.  Preston,  3  J.  J.  Marsh,  600 ;  Drakely  v.  Kook,  2 
Root,  138.  Debt  lies  in  another  state  on  a  decree  of  the  Ghancellor  of  New  Jersey,  for 
the  payment  of  a  specific  sum  under  the  New  Jersey  Act  of  13th  June,  1779.  Post  v. 
Neafie,  3  Gaines,  22.  The  action  of  debt  is  maintainable  in  Alabama,  on  a  decree  of 
chancery  in  another  state  for  the  payment  of  money.  Oreen  v.  Folley,  2  Stew,  k  Port. 
441.  Whether  the  action  would  lie  on  such  decree  passed  in  a  country  foreign  to  the 
United  States — gusere.  lb.  In  such  action  judgment  must  be  for  interest,  at  the  same 
rate  allowed  in  the  decree.  lb.  A  judgement  of  a  justice  in  a  sister  state  is  treated  as 
a  foreign  judgment.  Robinson  v.  Prescott,  4  N.  H.  R.  450 ;  Priiz  v.  Fisher,  3  Am.  Law 
Reg.  243.  Debt  lies  in  the  Superior  Gourt  on  a  judgment  in  the  Marine  Gourt.  Bennet 
V.  Moody,  2  Hall,  471.  As  to  the  authentication  of  records,  see  Ohio  v.  Btnchmanj  5  Am. 
Law  Reg.  424. 
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must  also  be  authenticated ;  or  eyidence  must  be  given  that  the  oourt 
has  not  any  seal ;  and  then  the  judgment  may  be  establifihed  by  prey- 
ing the  signature  of  the  judge.(y)  In  debt  on  judgment  of  inferior 
court,  the  declaration  must  contain  an  averment,  that  the  cause  of  action 
arose  within  the  jurisdiction  of  the  inferior  court;  otherwise  it  will  be 
bad,  on  demurrer.(2)  It  will  not  suffice  to  allege  that  the  plaintiff  re^ 
covered  his  damages  within  that  jurisdiction.  A  declaration  in  debt 
for  goods  sold  and  delivered,(a)  stating  that  the  defendant  at  W.,in  the 
county  of  M.,  was  indebted  to  the  plaintiff  in  a  certain  sum  for  goods 
sold  and  delivered,  is  sufficient;  for  the  words  "sold  and  delivered," 
imply  a  contract ;  as  there  cannot  be  a  sale,  unless  two  parties  agree ; 
and  as  the  venue  goes  to  the  whole  declaration,  the  venue  laid  must  be 
taken  to  be  the  place  where  the  contract  was  made  for  the  sale  of  the 
goods. 

Formerly  it  was  considered  as  necessary  that  the  amount  of  the  sums 
claimed  to  be  due  in  the  several  counts  of  the  declaration  should  corres- 
pond exactly  with  the  sum  demanded  in  the  recital  of  the  writ,  and 
neither  exceed(i)  nor  fall  short  of  iUc)  But  this  is  not  now  considered 
as  requisite  :(1)  and  in  a  ca8e,((2)  wnere  debt  was  brought  on  simple 
contract ;  it  was  holden,  on  special  demurrer  to  the  declaration,  that 
the  declaration  was  good,  although  the  sums  claimed  to  be  due  in  the 
several  counts  did  not  amount  to  the  sum  demanded  in  the  recital  of  the 
writ ;  and  although  the  breach  was  assigned  for  non-payment  of  the 
sum  demanded ;  the  court  observing,  that  in  debt  on  simple  contract 
the  plaintiff  might  prove  and  recover  a  less  sum  than  he  demanded  in 
the  writ.  In  like  manner,  where  an  action  of  debt  was  brought  in  the 
Court  of  King's  Bench,(e)  on  a  bond  and  several  simple  contracts^  and 
the  amount  of  the  sums  claimed  to  be  due  in  the  several  counts  exceeded 
the  sum  demanded  in  the  beginning  of  the  declaration ;  it  was  holden, 
on  special  demurrer,  that  the  declaration  was  good ;  for  the  words  ^'  of 
a  plea  that  he  render  £  ''in  the  King's  Bench^  at  least  are  super- 
fluous words,  and  being  rejected  there  will  not  be  any  repugnance  on  the 
face  of  the  declaration.  See  also  the  opinion  expressed  by  Lord  Man»- 
fieldy  G.  J.,  in  Walker  v.  Witter^  1  Doug.  3rd.  edit,  6,  ^4t  is 
[  '*'556  ]  not  necessary  that  the  plaintiff  should  recover  in  debt  the  *exaet 
sum  demanaed.(2)  See  also  Aylett  v.  Lowej  2  Bl.  B.  1221, 
where  in  debt  on  a  mutuatus  for  200Z.  and  verdict  for  lOOL,  the  court 

(y)  Alves  ▼.  Bunhury^  4  Campb.  28.  {2)  Read  t.  Popt^  4  Tjrw.  403. 

(a)  Emenj  v.  Fell,  2  T.  R.  28. 

[b)  Ifulme  V.  Saunders,  2  Lev.  4.  (c)  Smith  ▼.  Vowe,  Moore,  298. 
'd)  M'Quillin  v.  Cox,  1  H.  Bl.  249,  recognized  in  Gardner  r.  Bowman^  4  Tynr.  412. 
\e)  Lord  v.  Jlotutoun,  11  East,  62. 


(1)  See  Bamplon  v.  Barr,  3  Dana,  678. 

(2)  A  verdict  in  debt  for  plaintiff  without  naming  a  sum  is  bad  on  error.  MUla'  t. 
Ilower,  2  Ruwle,  52.  If  for  a  larger  sum  than  that  demanded  it  is  good  if  the  excess 
appear  to  be  interest.  Graff '7.  GrayviUe,  1  Watts,  428.  But  a  count  on  a  Bpecialtjand 
one  on  a  simple  contract  may  be  joined.  Famham  v.  Bay,  3  Blackf.  167  ;  Smith  t.  Fin 
Cong.  Church,  8  Pick.  178;  Gibb  Y.  Pindall,  5  Leigh,  109;  Davit  r.  Shoemaker,  1 
Rawle,  135. 
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refiised  a  new  trial ;  akhongh  it  was  nrged^  that  debt  being  an  entire 
thing,  it  conid  not  be  recovered  in  part.(l) 

With  every  declaration,  if  delivered,  or  with  notice  of  declaration,  if 
filed,  containing  counts  in  indebitatus  assumpsit,  or  debt  on  simple  con- 
tract, the  plaintiff  shall  deliver  full  particulars  of  his  demand  under 
those  counts,  where  such  particulars  can  be  comprised  within  three 
folios,  and  where  the  same  cannot  be  so  comprised,  he  shall  deliver 
Buch  a  statement  of  the  nature  of  his  claim,  and  the  amount  of  the  sum 
or  balance  which  he  claims  to  be  due,  as  may  be  comprised  within  that 
number  of  folios ;  R.  O.  T.  T.  1  Will.  lY.  The  rule  is  not  impera- 
tive ;  but  if  plaintiff  omit  to  deliver  particulars,  he  will  not  be  allowed 
for  them  in  costs,  if  afterwards  caUed  for  and  delivered.  See  Jervis's 
New  Rules,  p.  28,  n.  A  copy  of  the  particulars  shall  be  annexed  to 
the  record  by  plaintiff's  attorney:  when  so  annexed,  the  delivery  of 
them  need  not  be  proved  at  the  trial.     See  ante,  p.  71. 

By  R.  G.  H.  T.  4  Will.  IV.,  in  actions  of  debt  on  simple  contract, 
other  than  on  bills  of  exchange  and  promissory^  notes,  the  defendant 
may  plead,  that  ^^  he  never  was  indebted  in  manner  and  form  as  in  the 
declaration  alleged,"  and  such  plea  shall  have  the  same  operation,  as  the 
plea  of  non  assumpsit  in  indebitatus  assumpsit ;  and  all  matters  in  con- 
fession and  avoidance  shall  be  pleaded  specially,  as  above  directed,  in 
actions  of  assumpsit.  See  ante,  p.  122.  In  other  actions  of  debt  in 
which  the  plea  of  nS  debet  has  been  hitherto  allowed,  including  those 
on  bills  of  exchange  and  promissory  notes,  the  defendant  shall  deny 
specially  some  particular  matter  of  fact  alleged  in  the  declaration  or 
plead  specially  m  confession  and  avoidance. 

In  debt  for  goods  sold  and  delivered,  the  defendant  under  the  gene- 
ral issue  may  show  that  the  goods  were  sold  on  a  credit,  which  has  not 
expired,(/)  for  if  the  credit  was  not  expired  when  the  action  was  com- 
menced, the  plaintiff  proves  a  different  contract  from  that  which  he  has 
stated  in  the  declaration,  vtt.  to  pay  on  request.  Under  the  general 
issue  to  an  action  for  goods  sold  and  delivered,  or  for  work  and  labour 
done,  the  defendant  may  prove  that  the  goods  delivered  were  not  such 
as  were  contracted  for,  or  that  the  work  was  done  in  an  unworkmanlike 
manner,  although  there  was  a  special  contract  to  pay  for  the  goods  or 
work  at  a  certam  price ;  and  the  plaintiff  can  then  recover  only  on  the 
quantum  meruit.(^)  The  form  given,  ^Hhat  the  defendant 
never  *was  indebted,"  must  be  strictly  pursued,(A)  where  the  [  *557  ] 
defendant  denies  the  sale  and  delivery. 

Where  in  debt  on  simple  contract  the  defendant  pleads  payment  of  a 
certain  sum,  he  must  prove  payment  of  that  sum  (even  though  it  be  laid 

(/)  Broomfidd  t.  Smith,  1  H.  ft  W.  542 ;  1  Tyrw.  k  Or.  929,  denjriiig  the  authority  of 
Edmundi  r.  Hanity  2  A.  ft  E.  414.  See  also  Taylor  y.  HUary^  1  Or.  M.  ft  R.  743,  and 
Alexander  r.  Oardner^  1  Bingh.  N.  G.  671 ;  JIayteldm  ▼.  Staffy  6  A.  ft  E.  169;  6  Ner.  ft 
H.  659. 

(ff)  Counru  v.  Paddcn,  2  Gr.  M.  ft  R.  570 ;  5  Tyrw.  536 ;  2\imer  y.  Diaper,  2  Scottfi 
K.  R.  447 ;  and  2  M.  ft  6r.  241. 

(A)  Smedley  v.  Joyce,  2  Gr.  M.  ft  R.  721 ;  1  Tyrw.  ft  Or.  84. 

(1)  See  U.  8,  v.  Colt,  1  Pet  G.  C.  R.  154, 
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mider  s  videlicit^)  in  order  to  entitle  him  to  %  yerdiet  on  Aat  pli 
But  the  plea  may  be  taken  dktribtttiveljy  and  ihe  iarae  found  for  tke 
defendant  as  to  die  amount  proved  to  be  paid,  and  as  to  the  residue  for 
the  plaintiff,  ko.  ^*  Whilst  it  mA  oomddered  to  be  law,  that  an  aetion 
of  dd)t  on  simple  contraot  was  founded  on  one  entile  sinsle  eontract, 
and  that  the  plaintiff  oonld  not  reeorer  less  than  the  whrne,  a  speeinl 
plea  of  payment  was  also  entire ;  and  if  the  fuU  amount  was  not  proved 
to  be  paid,  the  plaintiff  was  entitled  to  a  rerdict ;  but  since  it  has  been 
established,  that  the  demand  in  debt  on  simple  contract  is  divisible,  and 


the  plaintiff  may  recover  less,  and  since  several  contracts  nmy  be  m^ 
dttded  in  one  sum  in  debt  on  simple  contract,  as  weU  as  xniiebitatiiB 
assumpsit,  and  since  a  plea  of  payment,  whether  pleaded  to  a  dedara* 
tion  in  one  form  or  other,  must  have  the  same  meaning,  and  does  not 
of  necessity  import  that  one  entire  sum  was  paid  at  one  time,  thore  is 
not  any  satisfactory  reason  why  it  mav  not  be  considered  as  capsUe  of 
being  severed  in  one  case  as  well  as  the  other,  whether  pleaded  to  the 
whole  declaration,  or  to  part  The  only  difference  between  the  two 
actions  will  therefore  be^  that  in  assumpsit  the  plea  to  the  whole  deda- 
ri^ion  admits  no  certain  sum  to  have  been  orieinally  due  from  the  de- 
fendant to  Uie  plaintiff^  whilst  the  plea  to  the  mole  declaration  in  debt 
admits  the  sum  nominally  claimed  to  have  been  originally  dneu  Ln 
either,  the  verdict  may  be  found  for  the  whole,  or  finr  the  part  actaattf 
paid,  according  to  the  fact(f) 

Where  several  pleas  are  pleaded,  which  altogether  cover  the  whole 
cause  of  action,  the  verdict  diould  be  entered  for  the  defendant  ;{k)  but 
when  a  defendant,  under  a  plea  of  set-oi(Q  to  the  whole  decIaralJOB, 
proves  a  som  of  money  owing  to  him  from  the  plaintiff,  less  than  the 
amount  of  the  claim  which  tm»  plaintiff  has  established,  Ae  ddendaat 
is  not  entitled  to  have  a  vervict  entered  for  hnn  or  diat  issue  for  ikB 
•mount  which  he  haa  so  proved,  but  die  issue  must  be  found  finr  tibs 
plaintiff,  unless  where  the  defendant  by  all  his  pleas  taken  togeAer 
covers  the  whole  cause  of  action* 

By  Bh  O.  1. 1. 1  Vict  {flntCy  p.  186,)  payment  shall  not,  in  any  case, 
be  allowed  to  be  jgiven  in  evidence  in  reduction  of  di^ages  or  dent,  bat 
diall  be  pleaded  m  bar.  In  any  case  in  which  the  plaintiff  in  order  to 
avoid  the  expense  of  a  plea  of  payment,  shall  have  given  credit  in  the 
piirticulars  of  his  demand  for  any  sum  of  money  tl«raa 
[  '*'658  ]  '^'admitted  to  have  been  paid  to  die  plaintiff^  it  is  not  neces- 
sary for  the  defendant  to  plead  the  payment  of  such  soia. 
But  this  rule  does  not  apply  to  cases  wImto  the  plaintifl^  after  stating 
the  amount  of  his  demand,  states  that  he  seeks  to  recover  a  certsia 
balance  without  giving  credit  for  any  particular  sum. 

ft)  Per  Park$fB,,  deliyerin^  judgment,  Coutin*  t.  Paddonj  2  Or.  If .  ik  R.  660. 

*)  Per  Alderton^  B.,  in  Kaner  r.  Baiiey^  6  If .  ft  W.  386. 

[I)  Tuck  V.  Tuck,  6  M.  &  W.  109,  recognised  in  Falcon  v.  Bmn^  2  Q.  B.  314;  1  O.  t  D. 
046.  See  Moore  r.  Butim,  T  A.  ft  fi.  695 :  2  Key.  ft  P.  436 :  poii,  lU.  "  Debt  on  Bond,'* 
S ;  "  Set-off,"  p.  593. 
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III.  Debt  en  Band,  p.  558;  Of  the  PUadingey  p.  560. 

1.  Oeneral  Zi«im,  ntm  ett  factum^  and  Evidence  thtrton^-Nno  Mulct,  p.  560. 

2.  Accord  and  SaHrfaction,  p.  565. 

3.  D%ire88.p,  566. 

4.  liU^al  C(m»iderttti^.p.  66T. 

1.  By  the  Common  Law.  p.  567  ;  Immoral,  p.  56*7 ;  m  BatramL  ^f 

Trade^  ^e.  p.  66T. 

2.  By  Statute,  p,  572;  Chmmg.p,  572;  Sale  of  OffUe,  p,  573;  iSiimofiy. 

|».  576;  Uwry.p,  582. 

5.  Xf^aney.p,  585. 

6.  Payment,  p.  585;  Solvit  ad  Diem, p.  586;  Solvit  poet  Diem,  p,  587;  am? 

Evidence  thereon,  p,  587. 

7.  ReUaee,  p,  588. 
&  Setroff,p,  581. 

DgJf  on  -B(mrf.(l) — If  a  bond  be  dated  on  a  day  certain,  with  a 
penalty  conditioned  for  the  payment  of  the  lesser  8um,(7n)  and  there  be 
not  any  day  fixed  for  the  payment  of  the  lesser  sum,  such  sum  is  pay- 
able on  the  day  of  the  date ;  and  if  an  action  be  brought  upon  the 
bond,  the  court  will  refer  it  to  the  master  to  compute  principal,  inte- 

(m)  Farqyhar  T.  Morriij  7  T.  R.  124.    See  also  Note  r.  Baeon^  Gro.  Blis.  798 ;  1  Inst. 
308,  A. 

1  ' 

(1^  The  legal  effect  and  operation  of  a  bond  is  for  the  court  and  not  the  jaiy.  Butter 
▼.  The  State,  5  GiU  k  J.  511.  A  bond  may  be  good  in  part  and  bad  in  part  Ordmary 
▼.  Smith,  2  Green,  479 ;  U,  S,  t.  Bradley,  10  Pet.  343 ;  U,  S,  Y.Brown,  Gilpin,  174.  The 
ohUgore  in  a  bond  maj  with  others  be  obligeee  also,  and  the  bond  still  obligatory.  Daniel 
T.  Crooke,  3  Dana,  64.  On  a  penal  bond  to  joint  obligees  with  a  condition  several  in  its 
legal  effect,  debt  for  the  penalty  lies  by  the  snrriTor  for  the  benefit  of  himself  and  the 
r^resentaUyes  of  the  deceased  obligee.  Aliier,  as  to  covenant.  Wallace  y.'ffanley^  3 
Dana,  72.  A  refunding  bond  executed  by  virtae  of  a  power  of  attorney  not  under  sc^  is 
not  yalid.  ffarman  y.  Barman,  1  Bald.  131.  Where  there  is  an  obligation  to  pay  in 
Botee  of  a  speeiftc  bank,  it  mast  be  in  notes  of  that  banlc,  or  their  numerieal  ralne  in 
money.  Edwarde  Y.Morria,  1  Ohio,  ^42.  Such  condition  written  on  the  margin  is  part 
of  the  obligation.  Oebum  v.  Stutton,  I  Blaclcf.  234.  A  recital  in  the  condition  of  a  bond 
may  restrain  Indefinite  expressions  in  it  and  adapt  them  to  the  intention  of  the  party. 
Stiie  Y,  Wayman,  2  Gill  k  J.  264.  Obligations  in  which  many  persons  are  interested  may 
be  taken  in  the  name  of  the  State,  wherever  the  law  is  silent  as  to  whom  they  are  to  be 
given.  RiuetedY.  The  State,  I  Id.  231.  In  a  suit  or  a  specialty  executed  to  one  in 
tmst  for  another,  the  action  must  be  in  the  neone  of  the  person  who  has  the  legal  title. 
ChapUn  y,  Canada,  8  Conn.  288 ;  Fotter  y.  Tale  Colleye,  lb.  52.  So  on  a  bond  to  A. 
conditioned  to  support  B.,  no  action  lies  in  the  name  of  B.  Sandere  v.  FUley,  1 2  Pick.  564. 
A  declaration  on  a  bond  securing  costs  for  plaintiff  and  others,  officers  of  the  courts  is  bad. 
Any  person  interested  should  sue  and  obtain  judgment  for  the  penalty,  and  others  should 
bring  ecire  faeiae  on  the  judgment.  Olieewell  v.  JIfGaiyhay,  2  Blackf.  359.  'Where 
defendant  sent  by  mail  to  B.,  one  of  the  plaintiffs,  a  bond  in  which  he  bound  himself  to 
pay  to  B.  and  R.,  the  other  plaintiff,  all  the  moneys  which  they  might  have  to  pay  in 
consequence  of  becoming  bail  for  a  prisoner  charged  with  larceny,  and  R.  declined  to  do 
so,  and  B.  and  a  stranger  indemnified  by  him  become  bail,  and  the  whole  amount  of  the 
recognizance  is  paid  by  B.  to  whom  R.  afterwards  assigns  aU  his  interest  in  the  bond : 
Held,  that  B.  and  R.  might  jointly  sue  on  the  bond  for  the  benefit  of  B.  Bird  y,  Wathbum, 
10  Pick.  223.  Counts  on  joint  and  several  bonds  given  to  the  same  obligee  by  different 
obligors  may  be  joined  in  a  writ  against  one  obligor  whose  name  is  on  all  the  bonds. 
Wood  V.  Eayward,  13  Id.  269.  Debt  on  a  bastardy  bond  to  A.  and  B.,  as  overseers  of 
the  poor,  must  be  in  the  name  of  the  overseers  at  the  time  suit  is  brought.  Armoin  y. 
Speneer,  4  Wend.  406.  If  the  jiame  of  a  person  in  a  delivery  bond  be  not  specified,  but 
.  it  is  mentioned  tiiat  the  property  is  to  be  delivered  to  him  to  whom  the  execution  was 
directed,  the  bond  is  not  void,  and  the  ambiguity  may  be  explained.  Bvae^  v.  Shoemaker ^ 
2  Blackf.  237. 
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rest,  and  costs,  and  on  payment  of  the  same,  will  stay  the  prooeedmgi 
under  the  stat.  4  Ann.  c.  16,  s.  13.  Interest  will  become  due  on  sad 
bond,(n)  althoneh  not  expressly  reserved,  and  is  to  be  computed  from 
the  day  on  whidi  the  money  secured  hj  the  bond  becomes  payable,  ru. 
the  day  of  the  date.  Where  the  condition  is  general,  to  pay  a  sum  of 
money  with  interest,  no  demand  is  necessary  ;{o)  but  if  by  the  oondito 
the  mone^  is  payable  on  demand,  a  demand  must  be  proYed.(p)  At 
law  and  in  equity  the  penalty  is  the  debt,(9)  and  interest  csimot  be 
recovered  beyond  the  penalty,  except  under  special  circum8ta&oeB.(l) 
In  an  action  upon  the  bond,  interest  cannot  be  recovered  beyond  m 
penalty ;  but  after  judgment  recovered,  transit  in  rem  judicatam;  tbe 

nature  of  the  demand  is  altered,  and  in  an  action  on  the  jalg- 
[  *559  ]  ment,(r)  it  is  competent  *to  the  jury  to  allow  interest  to  the 

amount  of  what  is  due,  although  such  amount  exceed  the 
penalty  of  the  bond  and  costs  of  the  judgment ;  and  in  this  respect 
there  is  not  any  difference  between  a  foreign  judgment  and  a  judgment 
in  a  court  of  record  here. 

If  a  person  be  bound  to  pay  a  certain  sum  of  money  at  several  dsWrr) 
the  obligee  cannot  maintain  an  action  of  debt  nntil  the  last  day  be 
pa8t.(2)  But  upon  a  bond  with  a  penalty  conditioned  to  pay  sev^ 
sums  of  money  at  different  days,(a)  debt  will  lie  immediately  on  de&oh 
of  payment  at  either  of  the  days  ;(S)  for  the  condition  is  tberebj 
broken,  and  consequently  the  bond  becomes  absolute.(4)  And  this  rule 
holds,  although  the  condition  of  the  bond  does  not  expressly  proTide, 
^^  that  in  default  of  payment  at  any  of  the  said  times,  the  bond  shall  be 
in  force/'(5)  If  A.  enter  into  a  bond  to  pay  money  on  two  serenl 
contingencies,  the  obligee  may  maintain  debt  on  the  happening  of  eidier 
contingency,  (t)    If  an  instalment  of  an  annuity,(u)  secured  by  bond, 

(n)  7  T.  R.  124.  (o)  Gibb*  t.  Sauihmm,  6  B.  4  Ad.  911. 

(/»)  CarUr  ▼.  Rin^^  3  Gampb.  469. 
{q)  Per  Sir  IT.  Grants  Clark  ▼.  iS<>/ofi,  6  Yes.  Jan.  411. 
(r)  StClure  v.  Vunkin,  1  Bast,  436. 
{rr)  1  Inst  47,  b,  292,  b ;  F.  N.  B.  304. 

It)  Coatn  T.  Hewitt,  1  Will.  80;  Bull.  N.  P.  168,  S,  C;  HoUett  t.  i7b<^««,  cited  bj  the 
.Beporter,  1  WiU.  80,  and  Saj.  R.  29,  S.  P. 

(i)  1  Lev.  54.  {«)  Judd  t.  Etmu,  6  T.  E.  3». 


(1)  A  surety  is  liable  only  to  the  amount  of  penalty  and  legal  interest  thereon.  Suit 
y.Wayman,  2  Gill  k  J.  279. 

(2)  See  the  elaborate  judgment  of  the  court  in  Rudder  t.  Prict,  1  H.  Bl.  647,  and  m 
distinction  there  taken  between  debt  and  assumpsit  in  this  respect.  Not  even  if  ude 
seal.    Farhcm  v.  Hay^  3  Blackf.  167.    See  also  antt^  563,  note  (1).  , 

(3)  So  on  a  coTedant  or  promise  to  pay  a  sum  of  money  by  instalments,  an  actiw  ^ 
covenant  or  assumpsit  will  lie  immediately  on  the  non-payment  of  the  first  iostshseit 
1  Inst.  292,  b ;  MOUt  v.  MUU*,  Oro.  Car.  241.  So  if  money  is  awarded  to  be  pwdirt 
different  days,  assumpsit  will  lie  on  the  award  for  each  sum  as  it  becomes  d1l^  w  tw 
plaintiff  shall  recover  damages  accordingly ;  and  when  another  sum  of  the  moo^ 
awarded  shall  become  due,  the  plaintiff  may  commence  a  new  action  for  that  also,  *°" 
so  on,  toti€9  quctiet.  Cooke  v.  Whorwood^  2  Saund.  337.  The  same  rule  holds  in  nsptd 
of  duties  which  touch  the  realty.     1  Inst.  292,  b. 

i4)  See  Hopkima  y.  Dearetf  2  Browne,  97. 
6)  Where  the  condition  of  a  bond  is  for  the  payment  of  interest  annually,  and  orui 
principal  at  a  distant  day,  the  interest  may  be  recovered  before  the  principal  is  dee,  bj 
an  aefion  of  debt  on  the  bond.    SgHxrkee  ▼.  Garrig%iu^  1  Binn.  162. 
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be  not  paid  on  the  day,  the  bond  is  forfeited,  and  the  penalty  is  the 
debt  in  law,  for  which  judgment  may  be  entered,  which  shall  stand  as  a 
security  for  the  growing  arrears  of  the  annuity.  Where  a  place  of  date 
is  mentioned  in  the  bond,(:v)  it  is  incumbent  on  the  plaintiff  to  set  it 
forth  in  the  declaration,  so  that  the  bond  produced  in  evidence  may 
agree  with  the  bond  declared  on.  Hence  if  a  bond  be  dated  abroad, 
the  declaration  must  state  the  place  of  such  date,  and  then  the  venue 
must  be  added  for  a  place  of  trial.  But  where  a  promissory  note  was 
dated  at  Paris,  and  the  declaration  merely  stated  that  it  was  made  at 
liondon,  omitting  the  place  of  date,  Lord  EUenhorough  held  the  omis* 
sion  to  be  immaterial.(y)  In  debt^^)  upon  bond,  the  court 
"^^ould  not  permit  money  to  be  paid,  into  court,  but  would  [  *560  3 
refer  it  to  the  master  to  compute  what  was  due  for  principal 
mnd  interest.    But  see  stat  8  &;  4  Will.  lY.  c.  42,  s.  21,  antey  p.  140. 

Of  the  Pleadings. 

1.  Omeral  Issue,  non  est/aetum,  and  Evidence  thereon — New  Bulet. 

The  general  issue  to  an  action  of  debt  on  bond  is  non  est  factum^ 
because  the  action  is  grounded  upon  the  6pecialty.(l)  But  by  B.  G. 
H.  T.  4  Will.  lY.  in  debt  on  specialty  or  covenant,  the  plea  of  non  est 
factum  shall  operate  as  a  denial  of  the  execution  of  the  deed  in  point 
of  fact  only,  and  all  other  defences  shall  be  specially  pleaded,  including 
matters  which  make  the  deed  absolutely  void,  as  well  as  those  which 
make  it  voidable.(2)    Under  the  operation  of  this  rule,  many  grounds 

{%)  Robert  ▼.  Homage,  Lord  Bajm.  1043 ;  Salk.  659,  8,  C]  1  Inst.  261,  b.      See  also 
JhiUh  W.  I.  Company  y.  Van  Moeee,  1  Str.  612. 
(v)  Souriet  r.  Morris,  3  Oampb.  303. 
(i)  Anon,  B.  26  Geo.  III.  B.  R.  MSS. ;  and  see  England  t.  Watson,  9  M.  &  W.  337. 

(1)  If  the  defendant  plead  nU  debet  instead  of  non  est  factum^  the  plaintiff  may  take 
advantage  of  it  on  general  demnrrer.  Anon.,  2  Wilson,  10 ;  BuUis  v.  Gidderu,  8  Johns. 
82 ;  Bognton  v.  Reynolds,  3  Mis.  379 ;  Smith  v.  Stewart,  6  Blackf.  162.  In  debt  on  bond 
of  indemnitj,  nU  debet  is  bad.  Bauer  v.  Roth,  4  Rawle,  83.  Nil  debet  is  not  a  good  plea 
to  debt  on  bond  setting  out  the  condition  and  breach.  AUen  y.  Smith,  7  Halst.  160.  So 
also,  if  not  set  forth.  Barfield  y.  Reamy,  Walker,  604.  NU  debet  is  not  a  good  plea  to  an 
action  founded  on  a  judgment  of  another  state.  MiUs  y.  Duryee,  7  Granch,  481  ;  St,  AU 
ban  y.  Bush,  4  Verm.  68 ;  Curtis  y.  Oibbs,  1  Penn.  399  ;  Larmings  y.  Shuts,  2  South.  728 ; 
Chipps  y.  Tancey,  Breese,  2  ;  Clark  y.  Day,  2  Leigh,  172.  But  see  WUUams  y.  Preston,  3 
J.  J.  Marsh,  600.  Nor  is  it  a  good  plea  to  an  action  of  debt  on  a  recognizance,  nor  to 
anj  action  founded  on  a  record  or  specialty.  BuUis  y.  Oiddens,  8  Johns.  82.  But  when 
the  record  or  specialty  is  only  Inducement  to  the  action,  which  is  grounded  on  matter  of 
fkct,  as  in  debt  for  rent,  for  an  escape,  or  on  a  devastavit,  nil  debet  may  be  pleaded.  lb. 
Niblo  y.  Clarke,  3  Wend.  24.  In  debt  on  a  Judgment  or  recognisance,  the  defendant  can 
plead  no  matter  inconsistent  with  the  record ;  but  if  the  record  be  untruly  stated  in  the 
declaration,  he  may  plead  nul  tiel  record.  Green  y.  Ovington,  16  Johns.  66 ;  White  y. 
Cowruse,  20  Wend.  266. 

Nil  debet  cannot  be  pleaded  to  an  action  on  a  judgment.  Jacquette  r.  Hugunon,  2 
M'Lean,  129 ;  Newcomb  y.  Peck,  17  Verm.  302.  The  plea  ofnU  debet  to  debt  on  a  spe- 
cialty, is  bad  on  general  demurrer.  Smith  y.  Stewart,  6  Blackf.  162.  Or  to  a  declara- 
tion on  debt,  founded  on  a  sealed  instrument,  is  not  good,  though  extrinsic  facts  are 
alleged.  Gates  y.  Wheeler,  2  Hill,  232.  Under  a  plea  of  nil  debet  in  an  action  for  an 
escape,  any  matter  in  discharge  of  the  action  may  be  given  in  evidence ;  as  that  the 
defendant  at  the  time  of  the  alleged  escape,  was  not  a  lawfiil  prisoner  in  the  custody  of 
the  sheriff.    Brown  y.  lAttlefidd,  7  Wend.  464. 

(2)  By  the  rules  of  court,  cited  in  the  text,  the  plea  of  non  est  factum  b  made  a  special 
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of  defence,  of  which  the  defendant  might  heretofore  hare  availed  Inm- 
Belf,  by  evidence  upon  non  estfaetum^  must  now  be  pleaded  speciailj; 
SB  covertare  or  Ixmacj,  at  the  time  of  the  execution,  «-  tliat  the  bond 
was  delivered  as  an  escrow,  or  that  defendant  was  made  to  ezecate  it 
when  he  was  so  drank,  that  he  did  not  know  what  he  did.(l)  If  the 
defendant  crave  over  of  the  bond  and  condition,  and  does  not  set  out 
them  or  either  of  them  truly,  and  then  pleacR  non  eHfactumy  the  plain- 
tiff  onght  to  pray  to  have  the  bond  and  condition,  or  either,  (as  the  case 
may  be,)  enrolled  and  then  demmr,(a)  or  sign  judgment  for  want  of  a 
plea,(6)  or  move  to  quash  the  plea,(<T)  for  if  the  plaintiff  omits  to  take 
the  foregoing  steps,  and  joins  issue  on  the  non  eitfaetumj  the  defendant 
may  take  advantage  of  the  variance.(d)  But  see  stat.  9  Geo.  lY.  e.  15, 
ante^  p.  542.  Upon  the  issue  of  non  e$t  factunij  the  plaintiff  must 
prove  the  execution  of  the  bond  bjf  the  deftTidant.  Plroof  that  one,  who 
called  himself  D.,  executed,  is  not  sufficient,  if  the  witness  did  not  know 
it  to  be  the  defendant.(e)(2)  Upon  this  issue,  the  question  is,  whetha 
it  was  the  defendant's  deed  at  the  time  of  plea  pleaded.(/)  Thus, 
where  to  a  plea  of  release  by  the  plaintiffs  of  a  co-contractor  with  tJie 
defendants,  the  plaintiffs  replied  non  est  factum^  to  which  the  defendants 
rejoined,  that  the  said  deed  is  the  deed  of  the  plaintifis,  on  which  issue 
was  joined;  it  was  holden,  that  the  issue  was  proved  bv  the  production 
of  the  deed  in  a  cancelled  state,  which  had  operated  as  a  rel^tfe,  it 
having  been  cancelled  by  the  releasee  after  plea  pleaded  but  before 
issue  joined.(^) 

(a)  Com.  Dig.  Pleader,  P.  1 ;  Fergason  t.  MackreA,  4  T.  R.  371,  tt. 
Ibj  Per  Cw.,  Wallace  v.  Ducheu  of  Cumberland,  4  T.  R.  371.  (c)  Ih. 

[a)  Ounter  v.  Smithy  Peake's  Ad.  Cases,  edited  bj  Peake,  Jnar.  1. 
!«}  Memot  y.  Baiet^  H.  4  Geo.  II.  Bull.  N.  P.  171. 

[/)  NiehoU  V.  Haywood,  ^J^h  ^%  ^  *  Whdpdale*9  case,  3rd  Resol.  6  B^.  119  ; 
y.  Scorkwiih,  Cro.  Eliz.  120. 

(g)  Todd  V.  Fmly,  11  M.  A  W.  1. 


plea.  Under  the  general  plea  of  non  tti  factum^  the  defendant  maj  gire  in  evidence  aoj* 
thing  which  shows  that  the  instrumant  was  originally  void  at  common  law ;  as  coTertarCf 
fraud,  Ac,  or  that  it  has  become  void  since  its  execution ;  as  bj  erasions,  alterations,  Jbc. 
rnton  Bank  y.  Ridgily,  I  Ear.  k  Gill,  314 ;  Dorr  T.  MantM,  13  Johns.  430;  Van  Valktn- 
burp  y.  Rouky  12  Id.  337  ;  2  N.  Hamp.  74. 

(1)  As  to  this  defence,  see  Lacy  y.  Ganard,  1  Ohio,  275 ;  Bwrroughi  y.  RkkmeSt^  I 
Oreen,  233 ;  1  Parsons  on  Contr.  310 ;  Addison  on  Conlv.  91. 

(2)  A  bond  is  binding  on  all  who  execute,  as  well  those  not  named  in  the  body  of  ft, 
as  those  who  are.  Bldcey  y.  Blakey,  2  Dana,  463 ;  Reynoldt  y.  Oere,  4  Leigh,  276.  Two 
persons  may  make  use  of  one  seal  in  the  execution  of  a  bond,  and  it  wiU  be  the  deed  of 
both.  Flood  y.  Yonder,  1  Blackf.  102.  Bond  by  two,  beginning  "I  promise,**  and  c<»- 
cluding  "  witness  my  hand  and  seal,"  may  be  considered  seyeral.  Lmbert  y.  Laffon,  lb. 
388.  Where  the  subscribing  witness  to  a  bond  testified  that  at  the  execution  of  it  the 
defendant  said  it  was  not  to  be  delivered  till  signed  by  all  named  in  it,  and  one  of  ^ 
obligors  did  not  sign  it,  held  no  delivery.  State  Bank  y.  Evane,  3  Green,  155.  An  instru- 
ment signed,  sealed,  attested,  and  delivered  in  blank  to  obligee,  who  niterwards  filled  it 
up,  is  not  operative  as  a  deed.  Ayrcs  y.  Hamtsa,  1  Ohio,  174 ;  United  Staie»  r.  Ifdean^ 
2  Brock.  64.  But  see  Fullerton  v.  Harrit,  8  Greenl.  393.  A  bond  with  sureties,  by  post- 
master, does  not  bind  till  approved  by  the  postmaster-general.  P.  M.  y.  Norv^,  Gilpia, 
121.  A  bond  voluntarily  given  to  the  United  States,  although  not  prescribed  by  law,  is 
valid.     Uniud  Statu  v.  Tingley,  5  Peters,  115. 


In  debt  on  bond,  the  plaintiff,  by  Ub  declaration^  complained 
♦againat  "W.  F.  B.,  sued  by  the  name  of  W.  B/^  The  [*5613 
defendant  pleaded  non  at  factum.  At  the  trial^  it  appeared 
tiiat  the  defendant  did,  in  fact,  execute  a  bond  agreeing  with  that 
described  in  the  declaration  by  the  name  of  W.  B.,  and  that  at  the  time 
of  the  execution  he  was  known  by  that  name ;  it  was  objected,  that  the 
isaue  was  not  maintained :  but  the  court  held  :(A)  first,  that  the  proof 
was  sufficient  to  sustain  the  issue,  and  that  it  was  no  yariance ;  secondly, 
that  even  if  the  objection  were  valid,  it  was  not  one,  of  which  the 
defendant  could  avail  himself  under  the  plea  of  non  Mt  factum. 

To  prove  the  execution  of  a  bond,  the  sealing  and  delivery  must  b0 
f  rovea.(l)    Proof  of  the  sealing  only  is  not  sufficient.(2)    Hence,  in  a 


(A)  WUUami  ▼.  Sryanty  5  M.  ifc  W.  447. 


(1)  It  is  Bufficient  that  the  scrawl  should  be  fixed  at  the  time  of  execution  or  deUvery, 
and  that  is  presumed  from  the  possession  of  the  instrument ;  and  it  is  not  necessarj  it 
should  be  adopted  by  any  declaration  in  the  body  of  iU  2Vff«A«r  y.  JEoerhart,  3  Gill  k 
J.  234.  Bat  see  eonCro,  Bolumnon  ▼.  ffough,  Walker,  461.  A  mark  in  ink  of  L.  8., 
instead  of  a  wax  seal,  on  a  bond  executed  in  Pennsylvania,  where  su^  seals  are  valid, 
was  holden  a  sufficient  sealing  in  New  York.  MendUh  v.  HinadaU,  2  Gaines'  Rep.  262 ; 
if  Dm  y.  M'Dia,  1  DaU.  63 ;  Long  y.  Banuejf,  1  S.  &  B.  72.  The  rule  is  the  same  in 
Delaware,  Maryland,  Virginia,  North  Carolina,  South  GaroUna,  Georgia,  Kentucky, 
Tennessee,  Ohio,  Indiana,  Illinois,  Mississippi,  and  Missouri.    Bee  next  note. 

(2)  "  The  nature  of  a  seal,  and  the  object  of  the  law  in  requiring  its  use,  was  discussed 
by  Keniy  G.  J.,  with  his  usual  affluence  of  learning,  in  Warrm  y.  Lynch,  5  Johns.  245-247. 
'  A  seal,'  says  he,  'according  to  Lord  Goke,  (3  Inst.  169,)  is  a  wax  impression,  nffUlwntsi 
eera  mpreuOy  qma  eera  ame  in^mone  non  eat  tiffiUum,  A  scrawl  with  the  pen  is  not  a  seal, 
and  deserves  no  notice.  The  law  has  not,  indeed,  declared  of  what  precise  materials  the 
wax  shaU  consist ;  and  whether  it  be  a  wafer  or  any  other  paste  or  matter  sufficiently 
tenacious  to  adhere  and  receive  an  impression,  is  perhaps  not  material.  But  the  scrawl 
has  no  one  property  of  a  seal.  Mtdium  <ibludit  imago.  To  adopt  it  as  such  would  be  at  onoe 
to  abolish  the  immemorial  distinction  between  writings  sealed,  and  writings  not  sealed. 
Forms  will  frequently,  and  especially  when  they  are  consecrated  by  time  and  usage, 
become  substance.  The  calling  a  paper  a  deed  will  not  make  it  one,  if  it  wantUie 
requisite  formalities.'  'Notwithstanding,'  says  Perkins,  (sect.  129,)  'that  words  obliga* 
tory  are  written  on  parchment  or  paper,  and  the  obligor  deUyereth  the  same  as  his  deed, 
yet  if  it  be  not  sealed  at  the  time  of  the  delivery,  it  is  but  an  escrowl,  though  the  name 
of  the  obligor  be  subscribed.'  I  am  aware  that  ingenious  criticism  may  be  indulged  at 
the  expense  of  this  and  of  many  of  our  legal  usages;  but  we  ought  to  require  evidence  of 
some  positive  and  serious  public  inconvenience  before  we,  at  one  stroke,  annihilate  so 
well  established  and  venerable  a  practice  as  the  use  of  seals,  in  the  authentication  of 
deeds.  The  object  in  requiring  seals,  as  I  humbly  presume,  was  misapprehended,  both 
by  President  PendUton,  and  by  Mr.  Justice  Livingston,  It  was  not,  as  they  seem  to  sup- 
pose, because  the  seal  helped  to  designate  the  party  who  affixed  it  to  his  name.  '  Ist4 
ratio  ntdliua  pretiij*  (says  Yinnius,  in  Inst  2,  10,  6,)  ^nam  tt  aUeno  annulo  aignate  UoetJ 
Seals  were  never  introduced  or  tolerated  in  any  code  of  law,  because  of  any  family  im» 
pression,  or  image,  or  initials,  which  they  might  contain.  One  person  might  always  usi 
another's  seal,  boUi  in  the  English  and  in  the  Roman  law.  The  policy  of  the  rule  consistt 
in  giving  ceremony  and  solemnity  to  the  execution  of  important  instruments,  by  meaaf 
of  which  the  attention  of  the  parties  is  more  certainly  and  effectually  fixed,  and  frauds 
less  likely  to  be  practised  upon  the  unwary.  President  PendUton,  in  the  case  of  Joni$ 
and  Temple  y.  Lockwood,  1  Wash.  Rep.  42,  which  was  cited  upon  the  argument,  said  that 
he  did  not  know  of  any  a^iidged  case  that  determines  that  a  seal  must  necessarily  be 
something  impressed  on  wax;  and  he  seemed  to  think  that  there  was  nothing  but  Lord 
Goke's  opinion  to  govern  the  question.  He  certainly  could  not  have  examined  this 
point  with  his  usual  diligence.  The  ancient  authorities  are  explicit,  that  a  seal  does,  in 
legal  contemplation,  mean  an  impression  upon  wax.  It  is  not  requisite,  according  to 
Perkins,  (sect  134,)  that  there  be  for  every  grantor  who  is  named  in  the  deed,  a  several 
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ca8e(t)  where  the  iarj  found  that  the  defenduit  aealed  the  bond  and 
cast  it  upon  the  taole,  and  the  plaintiff  took  it  without  any  other  deli- 

(i)  Chamberl&m  T.  Sianimf  Gro  Elii.  122]  I  Leon.  140 ;  Dyer,  in  marg.  192,  8,  C. 

piece  of  wax,  for  one  piece  of  wax  maj  seire  for  all  the  grantors,  if  eyerj'  one  pat  his  seal 
npon  the  same  piece  of  wax.  And  Broolce,  (tit  Faits,  30,  and  17,)  uses  the  same  ka- 
gaage.  In  lAghtfoot  and  Butler' t  case,  which  was  in  the  Exchequer,  (29  Eliz.  2  Leon,  21,) 
the  Barons  were  equallj  explicit  as  to  the  essence  of  a  seal,  though  thej  did  not  all 
ooncnr  upon  the  point  as  stated  in  Perkins.  One  of  them  said  that  twentj  men  mtj 
seal  with  one  seal  upon  one  piece  of  wax  only,  and  that  should  serre  for  them  all,  ff 
thej  all  laid  their  hands  upon  the  seal;  hut  the  other  two  Barons  held,  that  thongh  thej 
might  all  seal  a  deed  with  one  seal,  jet  it  must  be  upon  several  pieces  of  wax.  Indeed, 
this  point,  that  the  seal  was  an  impression  upon  wax,  seems  to  be  necessarilj  assumed 
and  taken  for  granted  in  several  other  passages  which  might  be  cited  from  Perkins  and 
Brooke,  and  also  in  Mr.  Seldon's  Notes  to  Fortesqoe  De  Laud.  72.  And  the  natnie  of 
a  seal  is  no  more  a  matter  of  doubt  in  the  old  English  law,  than  it  is,  that  a  deed  must 
be  written  upon  paper  or  parchment,  and  not  upon  wood  or  stone.  Nor  has  the  commoB 
law  ever  been  altered  in  Westminster  Hal!  upon  this  subject;  for  in  the  case  of 
Adam  v.  Keerj  1  Bos.  k  Pul.  360,  it  was  made  a  question  whether  a  bond,  execnied  ia 
Jamaica  with  a  scrawl  of  the  pen,  according  to  the  custom  of  that  island|  shoold  <^erais 
as  such  in  England,  even  upon  the  strength  of  that  usage. 

<*  The  civil  law  understood  the  distinction  and  solemnity  of  seals  as  well  as  the  commoD 
law  of  England.  Testaments  were  required  not  only  to  be  subscribed,  but  to  be  sealed 
by  the  witnesses.  Subacryttione  testium  et  ex  edicto  pratwU  tignacula  festamentu  orjkmm- 
vtntur.  Inst.  2,  10,  3.  The  Romans  generally  used  a  ring,  but  the  seal  was  valid  in  law, 
if  made  with  one's  own  or  another's  ring;  and,  according  to  Helneccins,  {SUmaUa  Jwu 
Civilu  Secundum.  Ord.  Intt,  497,)  with  any  other  instrument  which  would  make  an 
impression ;  and  this,  he  says,  is  the  law  to  this  day  throughout  Germany.  And,  let  me 
add,  that  we  have  the  highest  and  purest  classical  authority  for  Lord  Coke's  definition  of 
a  seal :  Quid  n  mi  §;u»modi  cera  centum  eigUla  hoe  annullo  impreteero.  Oeero  Academ. 
QwuL  LueuL  4,  26."   See  also  Bratlford  v.  RandaU,  5  Pick.  496;  4  Eenfs  Com.  452. 

The  common  law,  however,  in  regard  to  the  manner  of  sealing,  has  been  considerably 
changed  in  the  United  States,  both  by  statute  and  by  usage;  it  being  the  practice  in 
many  states  to  make  a  circular  scrawl  with  ink,  with  or  without  the  letters  L.  S.,  or  the 
word  seal  within  it,  to  serve  instead  of  an  impression  on  wax  or  a  wafer;  and  on  legal 
processes  and  official  documents,  the  official  seal,  imprMsed  on  the  paper  alone,  is  in 
many  states  practised,  and  deemed  sufficient. 

In  Maine,  New  Hampshire,  Vermont,  and  Massachusetts,  the  impression  of  the  seal  oo. 
the  paper  only,  without  wax  or  wafer,  is  made  sufficient  by  statute  in  all  legal  processes 
and  official  documents.  Maine  Rev.  SUt.  1840,  ch.  1,  {  15;  N.  Hamp.  Rev.  Stat  1842, 
eh.  1,  {  9 ;  Vermont  Rev.  Stat.  1839,  ch.  4,  {  13 ;  Mass.  Rev.  SUt.  1836,  ch.  2,  }  15.  In 
New  York,  this  method  is  allowed  by  statute  on  the  acts  and  deeds  of  coix>omtjons. 
New  York  SUt,  April  7,  1848,  ch.  197. 

In  New  Jersey,  the  scrawl  or  scroll  is  a  sufficient  seal  on  "any  instrument  for  the  pay- 
ment of  money."    N.  Jersey  Rev.  Stat  1846,  tit  29,  ch.  2,  p.  201. 

But  in  all  the  above  named  states,  as  well  as  in  Connecticut  and  Rhode  Island,  the 
common  law  idea  of  a  seal,  in  regard  to  private  instruments  of  conveyance,  admitting, 
however,  the  use  of  a  wafer  instead  of  wax,  universally  prevails. 

By  the  statute  of  Ohio,  Michigan,  Indiana,  Illinois,  Missouri,  Kentucky,  Florida, 
Arkansas,  Tennessee,  and  Virginia,  and  by  the  usage  and  common  law  of  Pennsylvania, 
Delaware,  both  the  Caroliuas,  Georgia,  and  Mississippi,  a  scroll  affixedoradded,  by  way 
of  seal,  is  a  sufficient  seal  on  any  private  Instrument  of  writing.  Ohio  Rev.  Stat  1841, 
ch.  103 ;  Mich.  Rev.  Stat  1846,  ch.  65,  }  39 ;  Ind.  Rev.  SUt  1843,  ch.  33,  {  25;  111.  Rev. 
But  1839,  p.  536 ;  Ken.  Rev.  Stot  1834,  vol.  1,  p.  326;  Florida,  Thompson's  Dig.  348; 
Tenn.  Rev.  Stat  1836,  p.  64,  stat  1801,  ch.  6;  Griffith's  Law  Register,  voL  3,  p.  200, 
222,  245,  433;  lb.  vol.  4,  p.  659,  833,  1034;  United  Statet  v.  Cojffm^  Bee,  140;  JtVSlT. 
JfDUly  Dall.  63 ;  Long  v.  Ramae;/,  1  S.  &  R.  72. 

But  in  Virginia,  Georgia,  Missouri,  and  Arkansas,  it  is  necessary  that  the  scroll  be 
expressly  recognized  as  the  seal  in  the  body  of  the  instrument  Tate's  Dig.  125,  160; 
Cromwell  v.  Tate^  7  Leigh,  301 ;  Parka  v.  Hewlett^  9  Id.  54;  Missouri  Rev.  Stat  1845, 
ch.  31,  {  5 ;  CttrtnaiUy.  Hopkina^  2  Mis.  Rep.  79  ;  Arkansas  Rev.  Stat  1837,  ch.  30,  {  3; 
Oeorgia  Rev.  Stat.  1845,  p.  408,  (by  Hotchkiss)  ;  4  Cruise's  Dig.  27,  note  to  GraenL  ed. 


DHBT.  561 

very,  or  any  other  thing  amounting  to  .a  delivery,  the  court  were  of 
opinion,  that  this  was  insufficient ;  observing,  that  it  was  not  like  the  case 
which  had  then  lately  been  adjudged,(A;)  where  the  obligor  had  sealed 
the  bond,  and  cast  it  upon  the  table,  saying,  ^^  This  will  serve,'*  which 
was  holden  a  good  delivery ;  because,  from  the  expressions  used  by  the 
obligor,  it  appeared  to  be  his  intention  that  it  should  be  his  deed.  If 
the  obligor  says  to  the  obligee,  ^^  It  is  sufficient  for  you,"  or,  ^^  Take  it 
as  my  deed,"  or  the  like  words,  it  is  a  sufficient  delivery.(Z)  If  a  person 
deliver  a  writing  sealed  to  the  party  to  whom  it  is  made^  as  an  escrow, 
that  is,  to  be  his  deed  upon  certain  conditions,  that  is  an  absolute  deli- 
yery  of  the  deed,  being  made  to  the  party  himself,  (m)  But  a  deed  may 
be  delivered  to  a  stranger  as  an  escrow,  (n)  It  is  not  necessary  that 
the  delivery  of  a  deed  as  an  escrow  should  be  by  express  words ;  although 
it  is  in  form  an  absolute  delivery,  yet  if  it  can  reasonably  be  inferred 
firom  the  facts  attending  the  execution,  that  it  was  delivered  not  to  taka 
effect  as  a  deed  until  a  certain  condition  was  performed,  it  will  operate 

86  an  escrow.(oXl) 

Where  a  party  to  any  instrument  seals  it,  and  declares,  in  the  pre- 
sence of  a  witness,  that  he  delivers  it  as  his  deed,  but  keeps  it  in  his 
own  possession,  and  there  is  nothing  to  qualify  that,  or  to  show  that 
the  executing  party  did  not  intend  it  to  operate  immediately,  except  the 
keeping  the  deed  m  his  hands,  it  is  a  valid  and  effectual  deed;(j9)  and 
delivery  to  the  party,  who  is  to  take  by  the  deed,  or  to  any  person  for 
his  use,  is  not  essential.  Delivery  to  a  third  person  for  the  use  of  the 
party  in  whose  favour  the  deed  is  executed,  where  the  grantor 
parts  with  all  control  over  the  deed,  makes  the  '''deed  effectual  [  "^562  ] 
from  the  instant  of  such  delivery,((jr)  although  the  person  to 
whom  the  deed  is  so  delivered  be  not  the  agent  of  the  party  for  whose 
benefit  the  deed  is  made. 

If  there  is  a  subscribing  witness  to  the  bond  who  is  living,  and  capa- 
ble of  being  examined,  such  intness  alone  is  competent  to  prove  the 
execution ;  because  he  may  know  and  be  able  to  explain  the  circum- 
stances of  the  transaction,  of  which  a  stranger  may  be  ignorant  ;(2) 


(k)  1  Inst.  36,  a.  (I)  lb.  (m)  lb, 

(n)  lb. 

[o)  Johnson  r.  Baker ^  4  B.  &  A.  440 ;  Murray  y.  Earl  of  Stair,  2  B.  &  G.  82 ;  3  D.  ft  B. 
278,  recognized  by  Parke,  B.,  in  Bowher  r.  Burdekm^  llU.  kW.  147. 
Oamom  y.  Knight^  5  B.  &  G.  671. 


!p)  Doe  d, 
q)  S.  C. 


(1)  Where  a  bond,  dulj  sealed,  Ac,  is  put  into  the  possession  of  the  obligee  bj  a  per- 
son who  has  no  authority  to  deliver  it,  the  obligee  cannot  maintain  an  action  upon  it. 
Fay  T.  Ricfiardton,  7  Pick.  91.  See  Lovett  r,  Adame^  3  Wend.  380  ;  FoUy  y.  Vantuylf  4 
Halst.  153 ;  Sigfried  r.  Levan,  6  S.  ft  R.  308  ;  WUey  y.  Moor^  17  Id.  438;  Sarritim  y.  2W- 
nan,  4  Rand.  177  ;  Stahl  r.  Berger,  10  S.  ft  R.  170. 

(2)  This  rule  is  religiously  adhered  to,  nor  can  it  be  dispensed  with,  even  where  the 
instrument  is  not  the  foundation  of  the  action,  but  only  g^ven  in  eyidence  collateraUy. 
See  the  opinion  of  Lord  Alvanley^  G.  J.,  in  Manners^  q.  t.  v.  Potion,  4  Esp.  N.  P.  G.  240. 
And  it  is  not  sufficient  ground  for  receiving  evidence  of  the  handwriting  of  the  witness, 
(which  would  be  receivable  if  he  were  dei^,)  that  he  is  unable  to  attend  the  trial  &onx 
iUness,  and  lies  without  hope  of  recovery.    Marrieon  v.  Bladesj  3  Gampb.  457. 


and  for  this  reason  it  has  been  holdeii,(r)  that  a  confession  or  acknow- 
ledgment of  the  party  executing  the  bwd  will  not  dispense  with  this 
testunony.  Even  the  admission  oi  the  obligor  of  the  execution  of  a 
bond  in  an  answer  to  a  bill  in  chancery,(«)  filed  for  the  express  purpose 
of  obtaining  snch  admission,  has  be^i  adjwlged  to  be  insufficient  withool 
OTidence  to  account  for  the  non-production  of  the  subscribing  witness»(l) 
It  is  not  necessary  that  the  subscribing  witness  should  actually  see  the 
party  execute  the  bond  ;{t)  for  if  the  witness  be  in  an  adjoining  room, 
and  the  obligor,  after  the  execution,  brings  the  bond  to  the  witness, 
and  says  that  he  has  executed  it,  and  desires  the  witness  to  subecribe 
his  name  as  a  witness,  this  is  suffieient.(2)  If  there  be  two  or  more 
subscribing  witnesses,  it  will  only  be  necessary  to  call  one  of  them*  If 
it  can  be  proyed,  that  the  subscribing  witness  is  dead,  or  has  become 
insane,(u)  or  blind,(2;)  or  is  domiciled,(y)  or  absent  in  a  fnrei^  oountvy, 
aod  out  of  the  jurisdiction  of  the  court,(sX8)  ^  the  time  of  tnal ;  or  that 

intelligence  cannot  be  obtained  of  him  after  reasonable  inquay 
[*563]  has  been  made;(a)  proof  of  his  hand-writing  *will  in  sudt 

oases  be  Bttfficient.(4)    If  the  subscrilNng  witness  deny  baring 

lr\  Abboi  T.  Plumbiy  Doag.  316. 

[f)  C€M  T.  Vunnmffy  4  East,  63. 

\t)  Parke  T.  Mean^  2  Bos.  k  Pnl.  217. 

tt)  Curri4  r.  ChOd,  8  Campb.  283. 

[x)  Per  BoUy  C.  J.,  at  Niii  Prias,  Wood  t.  JDrur^,  I  Ld.  RaTm.  734,  and  &  P.,  ptt 
Parke,  J.,  Devon  Lent  Ass.  1833,  on  the  authoritj  of  Um  foregoing  case ;  Pedkr  r.Pmft^ 
lM,k  Rob.  268. 

iy)  CoghUm  T.  ITtUuiiiiMfi,  Dong.  93. 
s)  Prinet  ▼.  Blaekbum^  2  Sast's  R.  260.    [And  see  8M^  ▼.  Blaokbm%^  4  Johns.  R9. 
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Cunlifi  V.  S0on,  3  East,  183;  Crotby  v.  Perey^  I  Tannt.  364 ;  WardeU  r.  le 
t  Campb.  263 ;  8.  P.,  Parker  r,  Hoekme,  2  Taunt.  223  ;  Bwt  t.  Walkor,  4  B.  *  A.  607 ; 
JDoe  d,  Johneon  t.  Johnton,  Leicester  Lent  Ass.  1818,  and  B.  R.  Trin.  T.  1618, 1  Pkulliffiy 
Bt.  472,  n. 

(1)  Bat  in  a  case  where  the  defendant's  attorney  had  admitted  the  tignatnre  of  the 
defendant,  and  the  subscribing  witness  to  the  bond,  Lord  EUenhorough  mlod,  that  this 
ainst  be  taken  as  a  presumptive  admission  of  all  the  subscribing  witness  professed  to 
attest,  and  would  have  been  called  to  prove,  and  consequent!  j,  that  it  was  not  necessary 
to  bring  proof  of  deliverj.    Milward  v.  Temple,  1  Gampb.  376. 

(2)  In  Pennsylvania,  it  has  been  held,  that  if  the  witness  has  become  interested  sinee 
the  time  of  the  execution,  though  by  his  own  voluntary  act,  his  handwriting  may  be 
proved.    Hamilton  v.  Mareden^  6  Binn.  46 ;  Lautermileh  V.  Kneoffy,  3  S.  a  R.  202. 

(3)  See  Clark  v.  Sandereon,  3  Binn.  192  ;  Pctert  v.  Condron,  2  S.  a  R.  60  ;  ffanta  T. 
Mouffh,  lb.  349 ;  HamUton  v.  IfOuire^  lb.  478.    See  1  Greenl.  on  Evid.  {  676. 

(4]  In  debt  on  bond,  without  defence.  WilUe,  0.  J.  <'If  both  witnesses  to  the  bead 
are  dead,  one  would  think  the  plaintiff  ought  to  prove  the  obligor's  hand  ;  bnt  the  estab- 
lished rule  of  evidence  is  otherwise,  and  it  is  sufficient  for  plaintiff  to  prove  both  the 
witnesses  dead,  and  the  hand  of  one  of  them  ;"  which  the  plaintiff  did,  and  had  a  reriict 
Tomlmt  V.  Talbot,  London  Sittings,  G.  B.  M.  18  Qeo.  IL  MSS.  10  Leeds,  202,  part  of  Seqt 
Hill's  collection  in  Lincoln's  Inn  library.  So  where  a  bond  is  attested  by  two  witnesses, 
and  one  is  dead,  and  the  other  beyond  the  reach  of  the  process  of  the  court,  proof  of  the 
handwriting  of  the  witness  that  is  dead  is  sufficient.  Adam  v.  Merry  1  Bos.  k  PoL  360. 
But  see  1  Gr.  k  M.  611,  jvm^,  p.  664,  n.  And  the  rule  holds,  even  where  the  party  exO' 
en  ting  the  deed  is  a  marksman.    MiteheU  v.  Johneon,  M.  k  Malk.  176. 

It  appeared  from  WalUa  v.  Velaney,  7  T.  R.  266,  n.,  that  Lord  Kenyan,  thongiit  it 
necessary,  in  cases  of  this  kind,  that  the  hand- writing  of  the  obligor  should  be  proved, 
as  well  as  the  handwriting  of  the  subscribing  witness.  But  although  this  point  was 
doubtful  formerly,  it  appears  to  have  been  solemnly  decided  in  the  following  case : 

Debt  on  bond :  (Gouyh  r.  Ceetif  G.  B.  Tria.  24  Qeo.  lU.,  Seijl  HUl's  KS.  21,  p.  78 ;  A 
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seen  the  deed  execnted,  the  case  stands  as  if  there  Trere  no  subscribing 
iritness,  and  other  evidence  may  be  admitfced.(i) 

Bj  Stat.  26  Geo.  ni.  e.  67,  s.  38,  deeds  exeented  in  the 
East  ^Indies,  and  attested  bj  witnesses  there,  are  made  evi-  [  *564  ] 
denee  on  proof  of  the  hand- writing  of  the  parties,  and  of  the 
witnesses,  and  also  that  the  witnesses  are  resident  in  the  East  Indies. 

If  the  bond  be  thirty  years  old  or  iipwards,((;^  it  may  be  given  in  evi- 
dence without  any  proof  of  the  execution  ;(1)  for  it  proves  itself 
without  calling  the  snbscribing  witness,  even  if  he  is  alive  ;(<})(2) 

(5)  Taihot  T.  Sodtottj  7  Tftunt.  351.    See  mfroj  n.  (6). 

(c)  BuU,  N.  P.  356. 

(J)  Doe  d.  SpOabury  y.  Burdett,  4  A.  A  B.  19. 

C,  shortly  reported  in  1  Lnders  on  Elections,  317 ;)  there  was  one  witness  to  the  bond 
who  was  dead ;  his  handwriting  was  proved,  bnt  not  the  handwriting  of  the  obligor.  On 
8eijt.  Eerbj's  objecting,  that  handwriting  of  obligor  was  not  proved,  Lord  Loughborough 
directed  a  nonsuit.  Walker,  Seijt.,  moved  to  set  aside  the  nonsuit ;  because  signature  is 
not  neeessary,  and  if  sabsoribing  witness  bad  been  dead  he  need  not  have  proved  hand- 
writing of  obligor.  Cited  3  Rep.  5, 3  Salk.  643,  and  Ford's  MS.  note  of  ease  before  J^f  «, 
O.  J.,  where  a  deed  was  attested  by  two  witnesses  who  were  dead,  the  handwriting  of 
one  of  the  witnesses  only  was  proved,  and  not  the  handwriting  of  the  other  witness,  or 
of  the  party  executing  deed,  Kerby,  Seijt.  The  obligor  need  not  have  signed,  bnt  having 
signed  the  bond,  his  handwriting  ought  to  have  been  proved ;  the  ancient  reason  (3  Lev. 
1 J  for  sealing  is  now  at  an  end ;  the  most  satisAtctory  proof  is  the  handwriting,  instead 
4K  8eaUng'«-4he  witness's  attestation  is  not  the  only  evidence ;  and  after  his  death,  there 
being  no  opportunity  of  cross-examining  him  as  to  the  execution,  the  best  evidence  to 
that  of  the  obligor's  handwriting— relied  on  the  practice.  Lord  Loughborough  thought 
"tike  proof  of  obligor's  handwriting  much  the  most  satisfactory  to  court  and  Jury.  Chuid^ 
J.,  Uiought  so  too,  and  according  to  his  memory  it  was  the  practice  on  the  Western  Otr^ 
cttil  J^OTM,  J.,  differed  on  principle  and  practice  of  Oxford  Oircuit  JffeeUh,  J.,  con- 
curred with  NareSf  J.,  on  principle  and  practice — said  that  it  was  good  prima  fade  evi- 
dence. Lord  Loughborough^  C.  J.,  thought  the  practice  ought  to  decide,  and  would  take 
time  to  inquire  of  it — afterwards  the  court  granted  a  new  trial.  N.  in  conversation  a 
few  days  after,  Oouldj  J.,  expressed  his  dissatisfaction  to  Seijt.  Kerby. 

In  addition  to  the  preceding  decision  It  may  be  observed,  that  Mr.  J.  BuXUr^  in  Admm 
▼.  Kerr,  1  Bos.  k  Pol.  860,.held,  <<  that  the  handwriting  of  the  obligor  need  not  be  proved ; 
that  of  the  subscribing  witnen,  when  proved,  is  cadence  of  everything  on  the  ihce  of 
the  paper,  which  imports  to  be  sealed  by  the  puty."  The  same  doctrine  may  be  Inferred 
fN»m  the  eases  of  Vwdiffe  v.  8$fton^  3  Bast,  183;  Brinee  v.  Blaekhmn,  lb.  350;  Page  r, 
JTfffin,  1  M.  ^  Malk.  19 ;  Kag  v.  Brookman,  lb.  386,  8.  P.  per  Beei^  0.  J. 

The  doctrine  contained  in  the  foregoing  cases  was  much  discussed  in  WhUdodce  r. 
Muagrovey  in  the  Exchequer,  in  Easter  T.  1833,  1  Qt.  k  M.  511,  when  it  was  solenmly 
determined,  after  consideration,  that  the  niUted  evidence  of  the  handwriting  of  the  sub- 
scribing witness,  is  not  sufllclent  to  fix  a  defendant  in  such  case ;  there  must  also  be 
reasonable  evidence  of  the  identity  of  the  party  sued  with  tiie  party  exeeuting  the  iartm- 
mentt 

If  the  subscribing  witness  swears  that  he  did  not  see  the  deed  executed,  then  the  exe- 
cution may  be  proved  by  evidence  of  the  handwriting  of  the  party.  FiiMgeraid  v.  JBleeef 
3  Campb.  635,  Lawreneej  J.  The  same  rule  holds  with  respect  to  a  promissory  note. 
Lemon  v.  Dean,  3  Gampb.  636,  n.,  Le  Blane,  J.    See  1  Greenl.  Ev.  5Y0-576. 

(1)  This  rule  extends  to  other  paper  writings,  as  well  as  deeds,  #.  g,  old  receipts.  Dy 
▼.  Wood,  M.  1  irOeo.  II.  B.  R.  MS6. ;  Bertie  v.  Beaumonij  3  Price,  308 ;  and  Wgnn  v.  2yr- 
whitt,  4B.kA.  376 ;  i^drr  v.  GratM^  4  Wheat.  331. 

(3)  It  is  worthy  of  remark,  that  in  Seea  V.  Maneett,  Herefbrd  Sum.  Ass^  1766,  MSS., 
Perrot,  Baron,  held,  that  if  a  deed  .is  read  in  evidence  on  account  of  its  antiquity,  yet  if, 
on  the  other  side,  it  is  shown  that  one  of  the  witnesses  is  alive,  he  must  be  produced ;  or 
the  deed  must  be  rejected.  And  he  said,  a  deed  being  produced  in  B.  R.  and  going  to 
be  read,  it  appeared  that  Sir  J.  Jekyll  was  a  subscribing  witness ;  upon  which  the  court 
said,  they  knew  he  was  alive,  an^  if  he  did  not  come  to  prove  it,  plaintiff  must  be  non- 
suited.   It  WM  mentioned  to  have  been  said  by  Tatio^  J.,  on  a  former  circuit,  that,  for 
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[  '*'565  ]  some  account,  however,  ooght  to  be  giyen  of  it  where  ^found, 
&c.,(e)  in  order  to  raise  the  presumption,  that  it  was  regularly 
executed.  The  custody  to  be  shown  for  the  purpose  of  making  a  docu- 
ment evidence  without  proof  of  execution  is  not  necessarily  that  of  a 
Serson  strictly  entitled  to  the  possession ;  it  is  sufficient  if  it  is  pro- 
uced  by  persons,  whose  possession  of  it  may  be  reasonably  accounted 
for ;  although  their  custody  be  not  the  strictly  proper  one.(/^  But  if 
there  be  any  blemish  in  the  bond  by  rasure  or  interlineation,  tne  execu- 
tion ought  to  be  proved,  although  the  bond  be  above  thirty  years  old, 
by  the  subscribing  witness,  if  livmg,  and  if  he  is  dead,  by  proving  his 
hand-writing,  in  order  to  encounter  the  presumption  arising  &om  the 
rasure,  kc.(g){l) 

(e)  Oovemor  and  Company  ofCheltea  Waterworki  r.  Cowper,  1  Bap.  N.  P.  C.  2T5. 
(/)  Doe  d.  NeaU  v.  Samplety  8  A.  &  E.  151,  recogniung  Buhop  o/Meaik  t.  M.  of  Wm- 
ehetter^  3  Bingh.  N.  G.  202 ;  3  Scott,  561 ;  CniugkUm  t.  Blak^^  12  M.  k  W.  208. 
(g)  Bull.  N.  P.  256. 


the  sake  of  practice,  the  witness  should  not  be  admitted  to  prove  an  old  deed,  eren  if  be 
attended  for  that  purpose  :  but  Perrot^  B.,  retained  his  opinion,  and  said,  that  an  old  deed 
is  admitted,  only  on  a  presumption  that  the  witnesses  are  dea4 ;  but  when  the  contraiy 
is  made  to  appear,  they  must  be  caUed.  But  it  is  now  clearly  settled  thai  the  wittesses 
need  not  be  called ;  see  Doe  d,  Oldham  and  Wife  v.  WoUey,  8  B.  &  C.  24,  and  J>^  dL 
SpUtbury  V.  Burdetty  4  A.  A;  E.  19. 

(1)  An  alteration  or  addition  in  a  bond,  or  other  deed,  as  by  adding  a  new  obligor,  or 
an  erasure,  as  by  striking  out  an  old  obligor,  if  done  with  the  consent  of  aU  the  parties 
to  the  deed,  does  not  avoid  it;  and  Uiat  whether  the  alteration  or  erasure  be  made  ia 
pursuance  of  an  agreement  and  consent,  j^or  or  tubsequaU  to  the  execution  of  the  deed; 
and  such  consent  may  be  proved  by  parol  evidence.  Sp§ake  y.  United  Statet,  9  GrancVs 
Rep.  28.  Any  alteration  of  a  bond  after  execution,  in  absence  of  obligor,  and  without  his 
consent,  especially  if  he  be  a  surety,  renders  it  Toid.  BtU  y.  Qtaekf  1  Green»  312.  But 
if  by  a  stranger,  though  material,  it  will  not ;  nor  if  immaterial,  though  by  a  party  inte- 
rested. Nichols  y.  Johnson^  10  Conn.  192.  An  alteration  even  in  a  material  part  of  a 
bond  by  consent,  does  not  avoid  it.  Camden  Bank  y.  Hall^  2  Green,  583.  Erasing  the 
alteration  or  addition  will  not  do  away  its  effect.  Cotton  y,  Edwards^  2  Dana,  106»  A 
person  entitled  to  a  bond  is  not  obliged  to  receive  it  if  there  are  rasnres  or  interlineatioiis. 
Oareen  y.  Bean^  3  Qreen,  460.  Whether  an  erasure  is  material  la  matter  of  law.  Z^ws 
y.  Shope^  Walker,  510 ;  1  Qreenl.  Ev.  {{  564,568.  See  ng».  339,  n.  (1).  When  the  seal 
is  torn  off,  or  the  bond  cancelled  by  mistake,  fraud,  &c.,  yet  such  mutilated  instrument 
may  be  declared  on  as  the  obligor's  deed,  and  the  special  facts  be  set  out  in  the  profeit. 
United  States  r.  Spalding^  2  Mason,  478.  The  declaration  on  a  bond  alleged  to  be  lost, 
must  set  out  the  substance  of  the  condition  thereof,  or  proof  of  a  bond  with  condition 
will  not  support  it     Band  v.  Randy  4  N.  Hamp.  267. 

The  defendant,  on  the  general  issue  of  non  ett  factum,  (Pigoft  ecwe,  11  Bep.  27,  a. 
5  Rep.  119,  b.,)  may  give  in  evidence  anything  which  proves  the  deed  to  be  yoid  at  the  time 
of  pleading ;  as  rasure,  interlineation,  addition  to,  or  other  alteration  of  the  deed  in  a 
material  point  by  the  obligee,  or  even  by  a  stranger  without  the  privity  of  the  obligee. 
See  Frevoat  y.  Oratg,  I  Peters'  G.  0.  Rep.  369 ;  Moore  y.  Biekham,  4  Binn.  1 ;  StoiU  y. 
Bergery  10  S.  &  R.  170 ;  Barrmgton  v.  Bank  of  Wathingtony  14  Id.  405;  Hef  finger  v. 
Shutiy  16  Id.  46  ;  Wicket  y.  Caulky  5  Har.  h  J.  36 ;  Uwkm  Bank  r.  Ridgelyy  1  Har.  k 
Gill,  324.  A  bond  is  not  avoidable  by  the  seals  being  torn  off  fraudulently  or  innocently 
by  the  obligor;  but  it  may  be  declared  on  as  a  subsisting  bond.  Cutter,  The  Umtei 
StaUty  1  GaUis.  69;  United  States  y.  Spaldtng,  2  Mason,  478;  United  States  y.  Hatch, 
1  Paine,  336.  In  like  manner  the  defendant,  on  non  est  faetum,  may  giye  in  evidence 
coverture;  12  Mod.  609,  Per  ffolty  C.  J.,  Lambert  v.  AtkinSy  2  Gampb.  N.  P.  C.  373, 
S.  P. ;  or  lunacy  at  the  time  of  execution;  Fates  y.  Bom,  Str.  1104 ;  Per  Xee,  C.  J.,  on 
the  authority  of  Smith  y.  Carry  by  PengeUyy  G.  B.  See  I'aulder  v.  SUk,  3  Gampb.  N.  P. 
G.  126 ;  or  that  the  bond  was  given  to  a  feme  covert,  and  that  her  husband  disagreed  to 
it ;  or  that  the  bond  was  delivered  as  an  escrow ;  Stoytes  y.  Pearsonj  4  Esp.  N.  P.  G.  255, 
BUeiUtoroughy  G.  J. ;  Union  Bank  v.  Ridgleyy  1  Har.  k  Gill,  324 ;  or  that  he  was  made  to 
execute  It  when  he  was  so  drunk  that  he  did  not  know  what  he  did.   Cole  y.  Mo6ia9f  pec 
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In  tlie  ease  of  a  joint  bond,  if  one  obligor  only  be  sned,  be  must  plead 
the  matter  in  abatement,  (A)  for  he  cannot  take  advantaee  of  it  in  eyi- 
dence  on  the  general  issne  nan  est  faetumy{i)  although  it  appear  upon 
the  declaration  that  there  are  other  obligors,(^)  nor  can  he  demur  upon 
oyer.(Z)  So  where  the  bond  is  executed  by  three  obligors,  and  two  only 
are  8ued.(9n)(l^  [See  the  new  provision  as  to  pleas  in  abatement  under 
Stat.  8  &;  4  Will.  IV.  c.  42,  s.  8,  ante,  p.  482.]  But  where  it  appears  on 
the  record,  the  objection  may  be  taken  in  arrest  of  judgment.(n)(2) 

2.  Accord  and  Sati»faction.{Z) 

It  appears  from  some  of  the  books,(o)  that  to  debt  on  bond  an  accord 
executed  before  the  day  of  payment  may  be  pleaded.  I  am  not,  how- 
ever, aware  of  any  case,  in  which  this  point  has  been  expressly  deter- 
mined.(4)  If  such  plea  can  be  pleaded,  the  following  rules  ought  to  be 
attended  to :  first,  tnat  the  thing  given  in  satisfaction  be  of  some  value 
in  contemplation  of  law,(p)  hence,  a  release  of  an  equity  of  redemp- 
tion is  not  sufficient ;  secondly,  if  the  debt  arises  by  the  performance 
or  breach  of  the  condition,(9)  and  not  by  virtue  of  the  bond,  the  accord 
and  satisfaction  must  be  pleaded  in  discharge  of  the  condition,  and  not 
of  the  bond ;  lastly,  if  the  debt  arises  upon  an  obligation  without  a  con- 

(h)  Watti  ▼.  Goodman^  Ld.  Raym.  1460. 

[t)  Whdpdal^t  case,  6  Rep.  119,  a ;  Stead  ▼.  Moon,  Cro.  Jac.  152. 
[k)  South  V.  Tanner^  2  Taunt.  254. 
7)  Gilbert  v.  Batk^  Str.  503. 

[m)  South  T.  TatmeTf  2  Taunt.  264 ;  GauUon  v.  ChaUmer  and  Wilkifuon,  1  Wmg.  Saund. 
291,  e,  n. 

(n)  Homer  y.  MooTj  B.  R.  M.  24  Geo.  11.,  cited  hj  Ashton,  J.,  5  Barr.  2614. 
fo)  Anon.  Cro.  Eliz.  46,  cited  in  Com.  Dig.  Accord,  (A.  1.) 
Ip)  Preston  v.  Chrietmae^  2  Wils.  86. 
(q)  Neale  v.  Sheffield,  Yelv.  192. 


Eolt^  G.  J.,  Salk.  MSS.  Bull.  N.  P.  172  ;  PiU  r.  Smiih,  3  Gampb.  N.  P.  G.  33.  But  if 
the  deed  Is  voidable  onlj,  as  by  reason  of  infancy  or  duress,  in  Uiese,  and  the  like  cases, 
the  obligee  cannot  plead  non  ett  factum:  for  it  is  his  deed  at  the  time  of  action  brought, 
And  must  be  avoided  by  special  pleading.  5  Rep.  119,  a.  So  if  the  bond  is  avoidable 
by  statute,  that  must  be  pleaded  specially.  In  debt  by  assignee  of  a  sealed  note,  defend- 
ant may  plead  specially  that  there  was  no  assignment.  GuUy  v.  Remy,  1  Blackf.  69.  A 
plea  showing  that  the  consideration  of  a  bond  was  the  making  of  a  good  and  sufficient 
deed  for  land  on  a  day  prior  to  that  fized^for  payment,  and  averring  that  plaintiff  had  no 
title,  is  a  good  bar.  hionard  v.  Bates,  1  Blackf  172 ;  Muchmore  y.  Bates j  lb.  248 ;  Patter^ 
son  V.  Salmon,  3  Id.  131. 


m  See  Minor  v.  Meehanies'  Bank,l  Pet.  R.  73. 


On  a  joint  and  several  bond  a  joint  or  several  action  lies.  If  the  latter  be  brought, 
the  executor  of  defendant  is  liable  as  well  as  the  survivor.  If  the  former,  the  executor 
is  discharged,  and  the  survivor  alone  is  liable.  WeUter  v.  Ginrieh,  2  Watts,  204.  In  debt 
against  one  of  two  joint  and  several  obligors,  no  notice  need  be  taken  of  the  other.  Crane 
V.  AUing,  3  Green,  423.  A  previous  demand  on  the  surety  in  a  bond  is  not  necessary  in 
order  to  an  action  against  him.     Wood  v.  Barttow^  10  Pick.  368. 

(3)  In  debt  on  bond,  an  agreement  for  a  sale  to  plaintiff  of  personal  property  in  consid- 
eration of  his  paying  defendant's  debts  should  be  pleaded  as  an  accord  and  satisfaction. 
JtCreary  v.  M'Creary,  5  Gill  k  J.  147. 

(4)  Under  a  statute  of  New  York  it  has  been  held,  that  accord  and  satisfiiction  of  the 
condition  of  a  bond  is  valid  either  hrfore  or  after  the  day  of  payment.  Strang  y.  Holmes^ 
7  Gowen,  224.    An  accord  and  satisfaction  by  one  of  several  joint  obligors  is  valid.    lb. 
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dition,(r)  satis&etaoB  bj  deed  wl^  oaa  le  jdeftded ;  Ib^        bond  ilMf 

cmnnot  be  diflchsrged  withoat  speeialtr. 
[  *666  3      '^'Accord  and  paTimnt  of  part  before  tbe  day^ft)  nith  a 

promiae  to  pay  the  residue  at  a  fatnre  day,  whieii  promiie 
the  obligee  accepted  in  foil  satiafactioii  of  the  debt,  is  not  a  good  plea; 
because  the  promise  to  pay  is  ezecatorr. 

Although  one  bond  cannot  be  pleaded  in  satisfsction  of  aaothery(eXl) 
yet  payment  of  a  less  snm  before  the  day  in  full  satisfaetion,  and  aeoep- 
tance  thereof  in  full  satisfaction,  may  be  pleaded  in  bar  to  debt  on 
bond ;  because  parcel  of  the  debt,  before  tne  day,  may  be  more  bene- 
ficial to  the  obligee  than  the  wholoi  at  the  day,  and  the  yalne  of  the 
satisfaction  is  not  materiaL  But  care  must  be  takoi  in  this  ease  to 
plead  the  payment  of  part  to  hare  been  made  in^B  mti^aetion  ;{idj 
for  if  the  plea  states  the  payment  of  part  generalfyy  it  will  be  bad. 

8.  Dureee. 

To  dAt  on  bond  the  defendant  may  plead,  that  it  waa  obtained  bj 
duress  of  impri8onment.(2)  This  plea  limits  the  deed,  and  the  proof 
of  the  issue  hes  on  the  defendant.  If  the  defnklant  caa  proTe  that  he 
was  compelled  to  execute  the  bond,  idien  he  was  under  an  arrest,  witib> 
out  legal  proce88,(a;)  or  by  the  process,  or  warrant  of  a  person  not  baring 
legal  authority,ry)  it  is  8u£Scient.(3)  So  if  the  arrest  was  by  warrant 
from  a  justice  of  the  peace,  on  a  charge  of  felcMiy,  where  there  had  not 
been  any  felony  committed  ;{2)  or  if  the  defendant,  having  been  arrested 
under  legal  process,(4)  was  forced  by  tortious  usage  in  prison,(a)  it  will 
be  construed  a  duress.  The  duress  must  be  of  the  jperaem(5)  of  the 
defendant  or  Ait  fffife;(b)  one,  who  is  a  surety  only,  cannot  plead  that 
the  bond  was  obtained  oy  duress  of  the  principal,(tf)  where  the  bond  is 

'«)  BdUton  ▼.  Baxter^  Gro.  Elis.  304. 

[()  Gro.  Sliz.  716 ;  Hob.  68,  9 ;  Gro.  Gar.  86.    Admitted  fai  Pmnd^a  case,  5  Bep.  117,  a. 

[u)  Id.  Resolved.  (x)  Gom.  Dig.  Plead.  (2  W.  19.J 


fy>  Id,  M  Alejn,  9l. 

(aS  2  Inst.  482.  (6)  Bro.  Abr.  Dnress,  pi.  18. 

{e)  Hu$eomb$  y.  Standtn^f  1  Gro.  Jac.  187.    Adjudged  on  demurrer. 

(1)  See  Bumnde  ▼.  SmUk,  3  Monr.  465.  The  giving  and  receiving  one  obligatioB  xa 
lieu  of  another,  the  parties  or  some  of  them  being  different,  may  be  pleaded  as  an  accord 
and  satisfaction.    Btdlen  v.  M'OiUienddy,  2  Dana,  92. 

(2)  See  the  form  of  this  plea  in  the  Glerk's  Assistant,  p.  77.  See  JEmm*  v.  Btfkf^  3 
Wend.  243. 

(3)  The  legality  or  iUegalitj  of  an  arrest  is  determinable  according  to  the  laws  of  tte 
state  where  made,  and  will  be  presumed  to  be  Justifiable,  without  proof  to  the  contraiy. 
Stanfer  v.  Lattkaw^  2  Watts,  165. 

iA\  Bond  to  sheriff  to  answer  an  attachment  is  good.    MorrU  v.  ifouy,  4  OMo,  83. 

(5)  In  1  Roll.  Abr.  687,  pi.  3,  it  is  said,  that  if  a  person  executes  a  deed  by  duress  of 
his  goods,  he  may  avoid  the  deed ;  and  20  Ass.  pi.  14,  is  cited,  where  a  release  made  by 
an  abbott,  by  duress,  of  his  cattle,  was  holden  void.  But  in  Stmmer  and  Ihymam,  WL 
1708,  cited  in  2  Str.  917,  it  is  said  to  have  been  holden,  that  a  bond  oould  not  be  avoided 
by  duress  of  goods.  See  also  Bro.  Abr.  Duress,  pL  16,  S.  P.;  Skeaie  v.  B^ah,  3  F.  4  D. 
697,  11  A.  A?  B.  983,  S.  P.,  on  agreement  not  under  seal;  there  not  being  any  distinctioB 
in  this  respeot,  onUf  p.  89. 


jomt  aad  8eTeraI.(<2)(l)  To  the  plea  of  duress  lihe  plainiiff  may  reply  tiuit 
the  defendant  was  at  large  at  the  time  of  the  exeoiitk>n9(«)  and  that  he 
sealed  and  delivered  the  bond  yoluntarily^  and  not  by  diums  of  imprison* 
nent. 

H.  lUegal  CimMeratim.  [  *567  ] 

t.  Bif  Uu  Common  Law.  p»  567  j  Immoral,  p.  567  ;  In  Me»traiat  of  Tradij  ^&  p.  567. 
2.  By  Statute,  p,  572 ;  Qaming.  p.bl2\  8<Ue  of  Office,  p.  573 ;  Simony.  |».576 ;  Usury, 
p.  582. 

1.  By  the  Oommon  Law. — ImmaraL — ^A  bond  may  be  aroided,  if  it 
has  been  made  on  an  immoral  oonsideration ;  as  where  the  condition  of 
the  bond  was,  that  the  obligee  and  obligor  should  live  toge  Aer  in  a  state 
of  fomication.(/)  But  a  bond  given  by  a  single  man,^)  or  a  married 
man,(A)  in  consideration  of  past  cohabitation  with  an  immarried  woman, 
is  good ;  because  it  shall  be  intended  as  a  compensation  for  the  wrong 
done.(2) 

In  Re9tramt  of  2Vaie.-— With  respect  to  bonds  made  in  restraint  of 
trade,  it  may  be  observed,  that  wherever  a  sufficient  consideration  ap- 
pears to  make  it  a  proper  and  useful  contract,  and  such  as  cannot  be  set 
aside  without  injury  to  a  fair  contractor,  it  ousht  to  be  maintained,  pro- 
vided the  restraint  is  limited  to  a  particular  place ;  but  if  the  restraint 
18  general,  thai  is,  not  to  exercise  a  trade  throughout  a  kingdom,  the 
bond  is  void.(8)    In  debt  upon  bond,  the  defendant  prayed  oyer  of  the 


{d)  1  Rol.  Abr.  6«7,  pi.  6.  («)  01.  Am.  77. 

if)  Walker  ▼.  P»kiM,  8  Bun.  1568  $  1  fil.  Bep.  517,  8.  C. 

Of)  Jkitmr  T.  Vauyhanj  2  Wils.  339.  (A)  Jfye  y.  Mooeky^  6  B.  ft  0. 133. 

(1)  But  where  a  sheriff,  after  a  yoluntarj  escape,  retook  the  prisoner,  and  exacted  a 
bond  with  a  snre^  from  him,  fbr  the  gaol  liberties,  in  an  action  against  the  snretj  on 
the  bond,  it  was  holden  that  he  could  set  up  the  dnress  of  his  principal,  the  taking  of 
the  bond  haying  been  nolawfal,  and  the  condition  Yoid.  Thompson  t.  Lockwood^  li 
Johns.  Rep.  256. 

A  constable  having  an  ezecntion  in  his  hands  took  an  obligation  from  a  stranger,  con* 
ditioned  for  payment  of  debt,  interest  and  costs,  or  deliverj  of  property  to  satisfy  the 
same*  H^d,  although  void  as  a  statutory  obligation,  yet  it  was  good  at  common  law, 
and  he  might  sue  on  it  to  the  use  of  the  plaintiff  in  the  execntion.  Clacmn  v.  Shaw^  5 
Watts,  468. 

(2)  See  Marohioness  of  AnsurnddU  r.  Harris^  2  P.  Wms.  432 ;  Friett  y.  Parrot,  2  Vea. 
160;  Gray  v.  MathiaSf  5  Yes.  Jon.  286;  Shenk  y.  MongUy  13  S.  k  B.  29.  A  bond 
giyen  to  a  sheriff  to  indemnify  him  for  an  escape  already  happened,  is  good.  Owen  y. 
Vrigge^  1  Gaines'  Rep.  450 ;  Doty  y.  WUton^  14  Johns.  Rep.  378.  If  a  bond  be  taken  by 
the  sheriff,  for  the  ease  and  conyenience  of  the  prisoner,  so  that  he  may  go  at  large  within 
the  waUs  of  the  prison,  and  conditioned  that  he  shall  remain  a  true  and  &ithfkil  prisoner, 
U  is  not  a  bond  for  ease  and/avor,  nor  yoid,  though  not  taken  in  the  manner  directed 
)by  the  act  relatiye  to  gaol  liberties.  DoU  v.  BuU^  2  Johns.  Gas.  239 ;  Wdnthrop  y.  Doek^ 
wiorff^  3  Greenl.  156 ;  Baksr  y.  Haky,  bi  Id.  240.  If  one  in  custody  on  a  en.  «a.,  giye  a 
bond  to  the  plaintiff,  conditioned  for  his  surrender  on  or  before  a  certain  day,  such  bond 
is  good.    Boldihip  y.  Jaudon,  16  S.  &  R.  307. 

(3)  "  The  general  rule  is,  that  all  restraints  of  trade  (which  the  law  so  much  fayors,) 
if  nothing  more  appear,  are  bad.  This  is  the  rule  which  is  laid  down  in  the  famous  case 
of  MitchS  y.  Reynolde,  (which  is  well  reported  in  1  P.  Wms.  181 ;  in  which  Lord  MaedeB^ 
feld  took  such  great  pains,  and  in  which  all  the  cases  and  arguments  in  relation  to  this 
matter  are  thoroughly  weighed  and  considered.)  But  to  this  general  rule  there  are  soma 
exceptions ;  as,  first,  that  if  the  restraint  be  only  particular  in  respect  tq  the  time  and 
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oondition,(f)  wMch  recited,  that  the  defendant  had  assigned  to  the  plain- 
tiff a  lease  of  a  messuage  and  bakehouse  in  Lignorpond  Street, 
[]  ^568  ]  in  the  parish  of  St.  ^Andrew,  Holbom,  for  the  term  of  fire 
years ;  and  provided,  that  the  defendant  should  not  ez^tnse 
the  trade  of  a  baker  within  that  parish,  during  the  same  term ;  or,  in 
case  he  did,  should  within  three  days  after  proof  thereof  made,  pay  to 
the  plaintiff  the  sum  of  502.,  then  the  bond  should  be  yoid.     The  de- 
fendant then  pleaded,  that  he  was  a  baker  by  trade,  that  he  had  serred 
an  apprenticeship  to  it,  by  reason  whereof  the  bond  was  void ;  where- 
fore he  traded,  as  it  was  lawful  for  him  to  do.     On  demurrer,  the  court 
adjudged  the  bond  to  be  good,  on  the  ground,  that  firom  the  particular 
circumstances  and  consideration  set  forth,  the  contract  appeared  to  be 
lawful  and  useful,  and  that  the  restraint  was  a  particular  restraint, 
founded  on  a  valuable  consideration.     See  also  the  case  of  Chegman  v. 
Naivhy,  2  Str.  739  ;  8  Bro.  P.  G.  849,  in  which  the  Courts  of  Common 
Pleas,  King's  Bench,  and  House  of  Lords,  successively  recognised 
the  same  principle,  viz.  that  contracts  entered  into  between  two  per- 
sons, to  restrain  one  of  them  from  setting  up  or  exercising  a  partirakr 
trade  or  employment  within  a  certain  limited  dititriet^  and  for  a  valaa* 
ble  consideration,  were  valid  in  law. 

Where  the  restraint  of  a  party  from  carrying  on  a  trade  is  larger  and 
wider  than  the  protection  of  the  party,  with  whom  the  contract  is  made, 
can  possibly  require,  such  restraint  must  be  considered  as  unreasonable 
in  law,  and  the  contract  which  would  enforce  it  must  therefore  be  void.(i) 
A  general  restriction  limited  only  as  to  time  falls  within  this  rule,  and 
is  illegal ;  but  a  restraint  prohibiting  a  partv  from  carrying  on  trade 
within  certain  limits  of  9pacey  though  unlimited  as  to  timey  may  be  good; 
and  the  limit  of  the  space  is  that  which,  according  to  the  trade  he  car- 
ries on,  is  necessary  for  the  protection  of  the  party  bj  whom  the  con- 
tract was  made.(Q  In  Chewian  v.  Nainbyy  the  distance  within  which 
the  obliffor  agreed  not  to  exercise  the  same  trade  with  the  obligee,  was 
half  a  mile  only  from  the  place  where  the  obligee  resided.  In  Clerk  r. 
ComeTy  Cas.  Temp.  Hardw.  58,  and  7  Mod.  280,  Svo.  edit.  S.  (7.,  bv 
the  name  of  Colmer  v.  Clarke  the  condition  was,  not  to  carry  on  trade 

(i)  Mitcha  y.  ReynoUh^  1  P.  Wms.  181,  cited  in  HofiMr  t.  Atyord^  3  Bingli.  3SS,  aod 
eommented  on  in  Homer  v.  Oravet^  7  Bingh.  743. 

(k)  Hitchcock  Y.  Coker^  6  A.  kE,  464;  per  Tmdal,  C.  J.,  delivering  judgment  of  conii; 
Hitchcock  y.  Coktr^  was  recognized  in  Archer  y.  Marth,  lb.  967 ;  2  Ney.  k  P.  562. 

(I)  Ward  y.  Byrne,  6  M.  A  W.  548,  recognized  in  Proctor  y.  Sargent^  2  H.  ft  Gr.  20; 
2  Scott's  N.  R.  289. 

place,  and  there  be  a  good  consideration  given  to  the  person  restrained,  a  contract  or 
agreement  npon  snch  consideration  so  restraining  a  particular  person,  m&j  be  good  and 
valid  in  law,  notwithstanding  the  general  rule ;  and  this  was  the  veiy  case  of  MUdiid  v. 
Reynoldt:'  Per  TTiV/m,  G.  J.,  in  the  Matter,  ^c.  of  Ounmakere  v.  Fell,  Wllles,  388.  See 
further  on  this  subject  Oale  v.  Beed,  8  Bast,  86  ;  Young  v.  TVmmtfu,  1  Gr.  k  J.  331 ;  1 
Tyr.  226.  ExcluBive  rights  of  trading  in  cities,  towns,  and  boroughs,  were  abolished  by 
Stat.  5  ft  6  Will.  IV.  c.  76,  s.  14.  See  Noblee  v.  Bates,  7  Gowen,  307;  Steamt  v.  Barrett,  1 
PiclE.  443.  A  bond  conditioned  that  the  obligor  shall  give  the  obligee  all  the  freightiog 
of  the  obligor's  goods,  up  and  down  the  Gonnecticut  river,  at  the  customary  price,  to  be 
paid  in  goods  at  the  usual  price,  and  that  he  shall  not  encourage  any  other  boatmen  to 
compete  with  the  obligee  in  the  business  of  boating,  was  held  not  to  be  void,  as  made  n 
restraint  of  trade.    Palmer  v.  Stebbme,  3  Id.  188. 
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within  the  city  of  Westminstery  or  bills  of  mortality,  and  the  bond  was 
holden  to  be  good.  And  in  a  later  case  of  Davis  v.  MoBoriy  5  T.  R. 
118,  where  the  defendant  had  bound  himself  not  to  practise  as  a  surgeon 
within  ten  miles  of  the  plaintiff's  residence,  the  court  did  not  think  the 
limits  unreasonable,  and  on  the  authority  of  Mitchel  v.  Reynolds^  the 
bond  being  founded  on  a  valuable  consideration,  was  adjudged 
good.(l)  In  Leigh  v.  Hindj  9  B.  *&  C.  774,  where  the  assignor  [  *569  ] 
of  the  lease  of  a  public  house  in  London  had  covenanted  that 
he  would  not  keep  a  public  house  within  the  distance  of  half  a  mile  from 
the  premises  assigned ;  it  was  holden,  that  the  true  principle  of  admea- 
Bnrement  was,  to  take  the  nearest  mode  of  access.  The  court  will  not 
enter  into  the  question,  whether  the  consideration  given  is  equal  in  value 
to  the  restraint  aereed  to.(m)  Where  the  covenant  was  not  to  practise 
as  a  surgeon-dentist  in  London,  the  court  thought  that  the  limit  of  Lon- 
don was  not  too  large  for  the  profession  in  question ;  but  that  a  stipu- 
lation as  to  not  practising  in  towns,  where  the  plaintiff  or  defendant  on 
their  account  might  have  been  practising  during  his  service,  was  an 
unreasonable  reetriction.(n) 

It  is  impossiple  to  enumerate  evenr  species  of  illegality,  for  which  a 
bond  may  be  avoided  :  but,  before  I  close  this  head,  I  cannot  forbear 
to  mention  one  case  relative  to  it,  which  underwent  a  long  and  serious 
discussion.  The  case  alluded  to  is  that  of  Collins  v.  Blantemy{o)  re- 
ported in  2  Wils.  847.  It  wafl  an  action  of  debt  on  bond,  dated  the 
oth  of  April,  1765,  in  which  defendant  was  jointly  and  severally  bound 
with  A.  and  B.  in  the  penal  sum  of  7002.,  conditioned  for  the  payment 
by  A.  and  B.  and  the  defendant,  of  the  sum  of  8502.  on  the  6th  of  May 
following.  The  defendant,  having  prayed  oyer  of  the  bond  and  condi- 
tion, pleaded  that  two  of  the  obligors,  A.  and  S.,  and  three  other  persons, 
stood  indicted  by  John  Rudge,  on  five  several  indictments,  for  wilful 
and  corrupt  perjury,  and  had  severally  pleaded  not  guilty ;  that  the 
several  traverses  on  the  indictment  were  coming  on  to  be  tried  at  the 
assizes  in  Stafford,  whereupon  it  was  unlawfully  and  corruptly  agreed, 
between  Rudge  the  prosecutor,  the  plaintiff,  and  the  five  persons  indicted, 
that  the  plaintiff  should  give  Rudge  his  notes  for  8502.,  payable  one 
month  after  date,  for  not  appearing  to  give  evidence  at  the  trial,  and  the 
obligors  should  execute  a  bond  to  the  plaintiff,  of  the  same  date  with 
the  note,  as  an  indemnity  to  the  plaintiff  for  giving  such  note.     The 

[m)  JBiteheock  v.  Coker^  6  A.  &  E.  438. 
n)  Mallan  v.  May,  11  M.  &  W.  653. 
jo)  Cited  in  5  East,    298,  recognized  in  Prole  Y.   WiggtM,  3  Bingh.  N.   G.   235; 
3  Sc.  601. 


(1)  In  Bunn  v.  Ouy,  4  East,  190,  an  agreement  entered  into  by  a  practising  attorney 
in  London,  to  relinquish  his  business  and  recommend  his  clients  to  two  other  attorneys, 
and  that  be  would  not  himself  practise  in  such  business  within  London  and  150  milet 
from  ikmee;  and  that  he  would  permit  them  to  make  use  of  his  name  in  their  firm  for 
one  year;  was  holden  to  be  a  valid  agreement.  K.  The  restriction  here  was  indefinite 
as  to  time,  as  was  remarked  by  Tindal,  C.  J.,  delivering  judgment  of  court  of  error, 
in  MUckcoek  v.  Cokery  6  A.  &  E,  455,  cited  by  Parke,  B.,  in  Leighton  r.  Wales,  3  M.  &  W. 
551.  See  also  Wkiitaker  v.  ffowe,  3  Beav.  383,  where  the  agreement  waa  not  to  practise 
as  a  solicitor  in  any  part  of  Great  Britain  for  20  years. 

VOL.  L — 48 


669  1>SBT. 

pleik  then  stated  the  carmng  this  agreement  mto  effect,  on 
[  "^570  ]  the  6th  of  April,  1765,  ana  ooncladed  *inth  an  aTerment,  that 
the  bond  was  given  for  the  said  consideration,  and  no  other, 
and  that  the  obligors  were  not  indebted  to  the  pUiotiff  in  any  sam  of 
money,  and  therefore  the  bond  was  void  in  law.  On  demnrrer,  the 
court  gave  judgment  for  the  defendant  on  these  grounds :  1st.  That  the 
whole  transaction  was  to  be  considered  as  one  entire  agreement ;  for  the 
bond  and  note  were  both  dated  upon  the  same  day,  for  payment  of  the 
same  sum  of  money  on  the  same  day ;  that  it  was  an  agreement  to  stifle 
a  prosecution  for  wilful  and  corrupt  perjury, — a  crime  most  detrimental 
to  the  commonwealth :  that  the  promissory  note  was  certainly  void,  and 
consequently  the  plaintiff  was  not  entitled  to  recoyer  upon  the  bond 
which  was  given  to  indemnify  him  from  such  note :  they  were  both 
bad,(j>)  the  consideration  for  giving  them  being  wicked  and  nnlawfuL 
2ndly.  That  the  bond  was  void,  because  it  was  jriven  for  the  purpose  of 
tempting  a  man  to  transgress  the  law.  3dly.  That  the  special  matter 
mirat  be  pleaded ;  although  it  was  objected,  that  the  law  would  not 
endure  a  fact  in  pais  dehors  a  specialty  to  be  averred  against  it,  and  that 
a  deed  could  not  be  defeated  by  any  thing  less  than  a  deed ;  for  the 
condition  in  this  case,  was  for  the  payment  of  a  sum  of  money ;  but, 
that  payment  to  be  made,  was  grounded  upon  a  vicious  consideratiou, 
which  was  not  inconsistent  with  the  condition,(l)  but  struck  at  the  eoi^ 
tract  itself,  in  such  a  manner  as  showed  that  the  bond  never  had  any 
Wal  entity ;  and  if  it  never  had  any  being  at  all,  then  the  maxim,  that 
a  deed  must  be  defeated  by  a  deed  of  equal  strength,  did  not  apply  to 
this  case.  The  averment  pleaded  in  this  case  was  not  contra- 
[  *571  ]  dictory  to,  but  ^explanatory  of,  the  condition :  as  to  the  argu- 
ment, that  if  there  was  not  any  consideration  for  the  bond,  it 
was  a  gift ;  that  was  to  be  repelled  by  showing  it  was  given  upon  a  bad 
consideration:  this  destroyed  the  presumption  of  donation.  4thly. 
That  the  plea  was  properly  concluded,  ^^and  so  the  said  bond  is  void," 
or  at  least  this  conclusion  was  well  enough  upon  general  demurrer. 

In  debt  on  bond,  conditioned  for  the  payment  of  a  sum  of  money  in 
case  the  defendant  did  not  procure  I.  S.  then  impressed^  to  appear  and 

(p)  a  p.  admitted  per  Our.  In  OuMert  r,  BaUy^  8  T.  R.  390. 

(1)  "  The  general  rale,  that  matters  dehors  the  deed  cannot  be  pleaded,  doea  not  a^ly 
to  this  case ;  the  true  meaning  of  that  rule  is,  that  matter  inconsistent  with  or  oontraiy 
to  the  deed,  cannot  be  alleged,  {BucHer  y.  MUlerdj  2  Ventr.  107 ;  Meaie  y.  Mease,  Oowp. 
47,)  but  matter  consistent  with  the  deed  may :  the  bond  in  the  present  case  is  for  the 
payment  of  money ;  the  plea  admits  this,  and  the  ayerment  alleges  upon  what  oonsidaa- 
tion  that  money  was  to  be  paid,  and  therefore  is  not  inconsistent  with  or  contradicuny 
to  the  condition  of  the  bond ;  this  rale  of  pleading  applied  to  the  cases  of  simony,  doress, 
corerture,  infancy,  kc,"  Alignment  for  defendant,  S,  C,  2  Wils.  347.  **  Since  the  cast 
of  Pole  y.  Harrohin^  S.  22  Geo.  III.  B.  R.,  it  has  been  generally  undenlood,  that  an 
obligor  is  not  restrained  fW>m  pleading  any  matter  which  shows  that  the  bond  was  givea 
upon  an  illegal  consideration,  whether  consistent  or  not  with  the  condition  of  the  bond." 
Per  Lord  ElLenborouffhy  C.  J.,  in  Paxton  y.  Pcpham,  0  East,  421,  2.  **  It  is  trae,  that  yoa. 
cannot  add  to  a  contract  under  seal  any  thing  to  yaiy  the  contract ;  but  yon  may  show 
dehors  the  instrament,  that  such  contract  was  entered  into  for  an  illegal  purpose.''  Per 
Lord  Abmger^  0.  B.     The  Oaelight  and  Coke  Company  y.  Turner^  6  Blngfa.  N.  C.  327. 
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deUyer  himaelf  to  the  plaintijOT  when  called  upon  :{q)  the  defendant 
pleaded  that  I.  S.  having  been  unlawfully  impressedj  the  plaintiff  was 
unwilling  to  discharge  him,  unless  he  would  agree  to  pay  a  certain  sum 
of  money,  and  would  procure  the  defendant  to  become  bound ;  and 
thereupon  it  was  unlawfully  agreed,  that  the  plaintiff  should  discharge 
I.  S.  on  the  defendant  becoming  bound  for  that  sum,  and  therefore  the 
bond  ^as  void.  To  this  plea  there  was  a  general  demurrer,  which  was 
endeavoured  to  be  supported,  on  the  ground  that  the  defendant  could 
not  aver  matter  inconsistent  with  the  condition  of  the  bond ;  that  it 
appeared  by  the  condition,  that  the  party  was  impressed,  which  meant 
legally  ex  vi  terTninu  But  the  court  overruled  the  demurrer,  and  held 
the  plea  to  be  good.  So  where  the  condition  of  the  bond  stated,  that 
the  defendants  had  taken  up^  borrawedj  and  received  of  the  plaintiffs 
a  sum  of  money,  which  was  to  run  at  respondentia  interest,(r)  on  the 
security  of  certain  goods  shipped  from  Calcutta  to  Ostend.  The  de- 
fendants pleaded,  that  the  bond  was  given  to  cover  the  price  of  goods 
sold  by  the  plaintiffs  to  the  defendants,  for  the  purpose  of  an  iDegal 
traffic  from  the  East  Indies,  and  that  the  plaintifEs  knowingly  assisted 
in  preparing  the  goods  for  carriage  upon  such  illegal  voyage*  On  de- 
murrer to  this  plea,  it  was  urged,  in  support  of  the  demurrer,  that  the 
matter  in  the  plea  being  directly  inconsistent  with  the  matter  stated  in 
the  condition,  it  ought  to  have  been  averred  in  the  plea,  that  the  state- 
ment in  the  condition  was  merely  colourable ;  but  the  court  overruled 
the  objection,  and  held  the  plea  to  be  good :  Lord  EUenharaugh^  G.  J., 
observing,  that  upon  the  adjustment  of  the  account,  after  the  goods  were 
sold,  the  parties  might  have  calculated  upon  the  debt  as  upon  a  loan  to 
that  amount,  and  therefore  there  was  not  any  necessary  inconsistency 
between  the  two  statements ;  even  taking  the  case  upon  the  strict  rule 
of  law,  as  it  had  been  generally  considered  before  the  case  of  CoUine  v. 
Blantem ;  but  since  wat  case  there  could  not  be  any  doubt  upon  it. 
And  Le  Blancj  J.,  observed,  that  after  the  cases,  brewng  in  upon  the 
old  rule,  had  determined,  that  though  the  bond  state  nothing  illegal 
upon  the  face  of  it,  the  obligor  may  show  by  his  plea,  that  it  was 
given  for  an  illegal  consideration,  th^  had,  in  effect,  decided,  that  he 
may  show  an  illegal  consideration  dimrent  from  the  consid- 
eration ^stated  in  the  condition.  And  when  the  plea  states,  [  *572  ] 
that  the  bond  was  given  to  cover  the  price  of  goods  illegally 
contracted  to  be  sold  and  shipped,  it  does  in  effect  deny  tnat  it  was 

fiven  for  money  borrowed ;  and  it  shows  that  the  statement  in  the  con- 
ition  was  made  colourable  in  order  to  cover  the  illesal  agreement. 
2.  By  Statute* — ^Where  the  consideration  on  which  the  bond  is  given 
is  illegal  by  statute,  the  defendant  may  take  advantage  of  it  by  plead- 
ing.    And  if  the  bond  contain  several  conditions,  although  one  of  the 
conditions  only  be  void  by  a  statute,  yet  the  whole  bond  is  void.f«) 
Gaming. — ^By  stat  16  Gar.  II.  c.  7,  s.  8,(^)  if  any  person  shall  play 


(^)  Tolt  7.  Harrohin^  E.  22  Geo.  III.  B.  B.,  9  East,  416,  n.,  more  fully  reported  in  3 
Doug.  91. 

(rj  Faxton  v.  Popham^  9  East,  408. 

hS  Norton  y.  Symt^  Moore,  856. 

[()  For  the  'constmctloii  which  has  been  put  upon  this  statute,  see  fM^,  tit.  "Wagar." 
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at  any  pastime  or  game,  other  than  with  and  for  ready  money,  or  shaD 
bet  on  the  sides  or  hands  of  such  as  play  thereat,  and  shall  lose  any 
sum  of  money,  or  other  thing  so  played  for,  exceeding  the  sum  of  1001. 
at  any  one  time  or  meeting,  upon  ticket  or  credit,  or  otherwise,  and 
shall  not  pay  down  the  same  at  the  time,  the  party  who  loseth  shall  not, 
in  that  case,  be  bound  to  pay  or  make  sood  the  same,  and  the  contract, 
and  all  judgments,  bonds,  promises,  deeds  and  securities,  given  fy  secu- 
rity or  satisfaction  of  the  same,  shall  be  void.  By  stat.  9  Anne,  c.  14, 
s.  1,  ^'  All  bonds  executed  by  any  person,  where  the  whole  or  any  part 
of  the  consideration  is  for  money,  or  other  valuable  thing,  won  by 
gaming  or  playing  at  cards,  dice,  tables,  tennis,  bowls,  or  other  game; 
or  by  betting  on  the  sides  or  hands  of  such  as  game  at  any  of  the  said 
games ;  or  for  repaying  any  money  knowingly  lent  or  advanced  for 
such  gaming  or  betting ;  or  lent  and  advanced  at  the  time  and  place  of 
such  play,  to  any  person  so  gaming  or  betting,  or  that  shall  during 
such  play  so  game  or  bet,  shall  be  void."  In  a  plea  upon  this  statute, 
it  must  be  shown  at  what  play  or  game  the  money  was  lost ;  because 
that  is  matter  of  law  and  not  merely  evidence  ;(u)  and  the  particular 
game  specified  must  be  proved.(a;)  The  stat.  6  »  6  Will.  IV.  c.  41,  re- 
peals the  foregoing  statute  of  Anne,  as  far  as  respects  the  rendering 
void  of  bilhy  notes^  or  mortgageSj  given  for  money  won  by  gaming,  &c, 
and  enacts,  that  it  shall  have  the  same  effect  as  if  it  had  provided  that 
such  note,  bill,  or  mortgage,  should  be  deemed  to  have  been  made  for 
an  illegal  consideration  ;  but  bonds  are  not  mentioned.  The  statute  of 
Anne,  in  connexion  with  the  stat.  5  &  6  Will.  lY.  c.  41,  must  be  taken 
to  avoid  all  contracts  for  the  payment  of  money  won  at  play.  One 
great  object  of  the  statutes  of  Charles  II.  and  Anne  ^oth  of  which 
must  be  construed  together,)  was  to  prevent  gaming  on  credit,  and  to 
confine  parties  who   were  playing  for  money  to  such  sums  as  they 

should  pay  down  at  the  time  of  the  play.(y)  Hazard,  roulet, 
[  '*'573  ]  and  certain  other  games,  are  declared  to  *be  illegal,  by  stat 

12  Geo.  11.  c.  28,  s.  2  and  3,  and  stat.  18  Geo.  11.  c.  34.  See 
further  on  this  subject,  M^Kinnell  v.  Eobinson,  8  M.  &  W.  434 ;  ante^ 
p.  91 ;  and  Applegarth  v.  Colley,  10  M.  &  W.  723. 

Sale  of  Office.— By  stat.  6  &  6  Edw.  VI.  c.  16,  s.  2  and  8,(2)  "  If 
any  person  take  any  bond  to  receive  any  money,  fee,  reward,  or  other 
profit  J  directly  or  indirectly  ^  for  any  office  or  offices,  or  any  part  of 
them,  or  to  the  intent  that  any  person  should  enjoy  any  office,  or  the 
deputation  of  any  office,  or  any  part  thereof,  which  office,  or  any  part, 
shall  in  any  wise  touch  the  administration  or  execution  of  jtutice;  or 
the  receipt,  controlment,  or  pavment  of  any  of  the  king's  money,  reve- 
nue, account,  aulnage,  auditorsnip,  or  surveying  any  of  the  king's  lands, 
tenements,  or  hereditaments ;  or  any  of  the  king's  customs,  or  any 

(u)  Colborne  v.  StockdaUj  1  Str.  493, 
(z)  Mazzinghiy.  Stephenson^  1  Campb.  291. 

\y)  Per.  Rolfe,  B.,  delivering  judgment  of  the  court  in  Applegarth  v.  Cclley^  10  X.  & 
W.  732. 

(z)  Extended  by  stat.  49  Geo.  III.  c.  126,  to  Scotland  and  Ireland,  and  to  all  offices  ia 
the  gift  of  the  crown,  or  of  any  office  appointed  by  the  crown,  and  to  all  commissioBa, 
civil,  naval,  or  military;  but  by  sect.  7,  the  sale  of  certain  offices  in  the  palace,  and  of 
commissions  in  the  army  at  the  regulated  prices,  by  authorized  agents,  are  excepted. 
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other  administration  or  necessary  attendance  in  any  of  the  king's  cus- 
torn-houses ;  or  the  keep  of  any  of  the  king's  towns,  castles,  or  fortresses, 
being  used  or  appointed  for  a  place  of  strength  and  defence ;  or  -which 
shall  touch  any  clerkship  to  be  occupied  in  any  manner  of  court  of  re- 
cord,  wherein  justice  is  to  be  ministered :  every  such  bond  shall  be  void 
against  the  person  making  it."  The  4th  section  provides  against  the 
extension  of  this  act  to  any  office,  whereof  any  person  is  seised  of  any 
estate  of  inheritance,  and  any  office  of  parkership,  or  of  the  keeping  of 
any  park,  house,  manor,  garaen,  chase,  or  forest. 

If  defendant  is  desirous  of  taking  advantage  of  the  preceding  sta- 
tute,(a)  he  must  plead  it  specially,  in  order  that  the  plaintiff  may  have 
an  opportunity  of  showing  that  he  is  within  the  exceptions  of  the 
statute.  There  were  two  principal  reasons  for  making  this  statute,(ft) 
1st,  that  offices  might  be  exercised  by  persons  of  skill  and  integrity ; 
2ndly,  that  they  might  take  only  the  legal  fees :  for,  those  who  buy 
their  offices  will  be  apt  to  take  more  than  their  legal  fees,  according  to 
-what  is  said  in  8  Inst.  148,  ^^  they  that  buy  will  sell."  The  office  of 
registry  of  an  archdeaconry  is  an  office  withm  this  statute,  (c)  because  it 
is  an  office  concerning  the  administration  of  justice.  So  is  the  office  of 
auditor  of  Wales  :{d)  so,  as  it  seems,  is  the  office  of  under-sheriff. (e)fl) 
Where  an  office  is  within  the  statute,  and  the  salary  is  certain,  if  tne 
principal  makes  a  deputation,  reserving  a  lesser  sum  out  of  the  salary, 
and  take  a  bond  conditioned  for  the  payment  of  such  lesser  sum,  such 
bond  is  not  within  the  statute.(/)  So  if  the  profits  be  uncertain,  arising 
from  fees,  if  the  principal  make  a  deputation,  reserving  a  sum 
certain  *out  of  the  fees  and  profits  of  the  office,  it  is  good  ;(g)  [  *574  ] 
for  in  these  cases  the  deputy  is  not  to  pay,  unless  the  pronts 
amount  to  so  much;  and  though  a  deputy,  by  his  constitution,  is  in 
place  of  his  principal,  yet  he  has  not  any  right  to  the  fees,  which  still 
continue  to  be  the  principal's  ;  so  that,  as  to  him,  it  is  only  reserving  a 
part  of  his  own,  and  giving  away  the  rest  to  another  ;(A)  but  where  the 
reservation  or  agreement  is  not  to  pay  out  of  the  pronts,  but  to  pay 

Senerally  a  certain  sum,  it  must  be  paid  at  all  events,  and  a  bond  con- 
itioned  for  the  payment  of  such  a  sum  is  void  by  the  statute.  So 
where,  by  the  condition  of  the  bond,  it  appeared  that  A.  had  granted 
to  B.  and  C.(i)  (the  son  of  A.)  the  office  of  register  of  an  archdeaconry 
for  their  lives,  and  the  terms  of  the   condition  were;  1st,  that  B. 

[a\  Hornby  ▼.  Oamfwd^  Fitzgih.  46.  {h)  WiUes,  573,  4. 

[cj   Woodward  y.  Foxe^  3  Lev.  289 ;  Layng  v.  PairUy  V^illes,  B71,  S.  P. 

[d)  Oodolphin  ▼.  TWor,  Salk.  468.  («)  Browning  v.  Ha^ordj  Freem.  19. 

(/)  Per  Cttr.f  in  Oodolphin  v.  Tudor^  Salk.  468. 

(g)  Oodolphin  r,  Tudor,  Salk.  468,  and  OuUiford  v.  De  CardonM,  Salk.  466. 

(h)  Adjudged  in  Oodolphin  y.  Tudorj  Salk.  468. 

(t)  Layng  y.  Payne^  Willes,  671. 

--  ■   -  '■ 

(1)  A  bond  given  in  consideration  of  the  sale  of  the  oflSce  of  deputy  sheriffs  is  void ; 
and  it  is  immaterial  whether  the  fact  appear  on  the  face  of  the  bond  or  by  averment  in 
a  plea  which  is  demurred  to.  Davis  v.  HuU,  1  Littell,  9.  A  sheriff  farmed  his  shrievaltj 
to  one  whom  he  appointed  his  deputy  for  a  sum  certain,  to  be  paid  by  the  deputy,  who 
agreed  to  perform  all  the  duties,  and  was  to  receive  all  the  emoluments  of  the  office. 
Held,  that  it  was  not  within  the  Yirginia  act  against  buying  and  seUing  offices.  Oalling 
V.  JfKinneyt  1  Leigh,  42. 
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sboald  permit  C.  to  receive  all  the  profits  of  the  office :  and  2ndlj, 
that  B.  should  surrender  the  office  and  profits  whenever  C.  should  re- 
quire it;  it  was  holden,  that  this  condition  was  within  the  provision 
of  the  statute,  and  made  the  bond  void ;  first,  because  an  agreement 
to  have  all  the  profits  was  an  agreement  to  receive  same  profit,  which 
was  contrary  to  the  words  of  the  statute;  secondly,  because  either 
B.  must  execute  the  office  for  nothing,  or  that  he  must  take  more 
than  his  legal  fees ;  that  a  person  of  skill,  and  of  integrity,  would 
not  execute  such  an  office  for  nothing;  and  if  he  had  anything  for 
it,  it  must  be  by  extortion,  and  by  takmg  illegal  fees,  and  thereby  the 
principal  end  of  the  statute  would  be  eluded.  As  to  the  second  branch 
of  the  condition,  viz.  that  B.  should  surrender  the  office  at  the  re- 
quest of  G. ;  the  court  said  it  was  unnecessary  to  decide  upon  that, 
inasmuch  as  it  had  been  holden  in  Norton  v.  St/fM,  Moore,  856,  and 
Lee  V.  Cohhillj  Cro.  Eliz.  529,  that  if  any  of  the  conditions  are  void 
by  statutey  the  whole  bond  is  void.  They  intimated,  however,  a  clear 
opinion  that  this  branch  of  the  condition  was  void  also :  for  the  donor 
thereby  reserved  to  himself  an  absolute  power  over  his  officer,  which 
he  ought  not  to  do.  Besides,  if  this  were  allowed,  there  would  be  a 
plain  method  chalked  out  to  evade  the  statute ;  for  any  one  by  this  means 
might  sell  an  office  for  the  full  value.  For  let  such  a  condition  be 
put  in,  let  the  bond  be  given  for  the  full  value  of  the  office,  and  let 
it  be  agreed  between  them,  that  the  officer  shall  refuse  to  surrender 
upon  request,  and  then  the  grantor  will  recover  on  the  bond,  and  so 
have  the  full  value  of  the  office. 

A.,  by  the  interest  which  he  had  with  the  commissioners  of  exci8e,(it} 
procured  for  B.,  his  brother,  a  supervisor's  place  in  that  office,  and,  in 
consideration  thereof,  B.  gave  a  bond  for  the  payment  of  10{.  per 
annum  to  A.,  by  half-yearly  payments,  as  long  as  B.  should  continue 

in  the  office.  B.  aied,  having  for  some  years  omitted  the 
[  *575  ]  payment  of  this  annual  sum  of  101. ;  whereupon  A.  ^brought 

an  action  on  the  bond  against  the  widow  and  executrix  of 
B.,  who  pleaded  a  sham  plea  of  payment,  and  brought  a  bill  in  equity 
to  be  relieved  against  the  bond.  For  the  defendant  it  was  objected, 
that  the  bond  was  admitted  to  be  good  at  law,  by  the  plaintiff's  not 
having  been  advised  to  plead  the  statute  of  5  &  6  Edw.  Yl.  against  the 
sale  of  offices ;  neither  truly  in  this  case  could  the  statute  have  been 
pleaded,  being  made  long  before  the  excise  became  a  branch  of  the 
revenue ;  that  the  law  being  with  the  defendant,  it  would  be  hard  to 
take  the  benefit  thereof  from  him,  especially  when  he  was  not  plaintiff 
in  equity,  did  not  pray  any  aid  of  that  court,  and  had  not  been  guilty 
of  any  fraud.  But  by  Lord  Tattot^  Ch.,  bonds  of  this  nature  are 
highly  to  be  discouraged ;  merit,  industry,  and  fidelity,  ought  to  recom- 
mend persons  to  these  places,  and  not  interest  with  commissioners,  who, 
it  is  to  be  presumed,  had  they  known  from  what  motive  the  plaintiff  at 
law  applied  to  them  on  behalf  of  his  brother,  would  have  rejected  hisL 
The  officer's  giving  money  to  a  friend  of  the  commissioners,  for  his  in- 
terest, is  altogether  as  bad  as  giving  money,  or  a  bond  for  money,  to 

(A)  Law  T.  LaVf  3  P.  Wins.  391,  and  Ga.  Temp.  Talb.  140. 
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the  commissioners  themselves,  which  undoubtedly  would  have  been  re- 
lieved against.  It  is  a  fraud  on  the  public,  and  would  open  a  door  for 
the  sale  of  offices  relating  to  the  revenue.  The  takins  away  from  the 
officer,  what  the  commissioners  and  the  treasury  thmk  to  be  but  a 
reasonable  reward  for  his  care  and  trouble,  and  an  encouragement  to 
his  fidelity,  must  needs  be  of  the  most  pernicious  consequence,  and  in-^ 
duce  him  to  make  it  up  by  some  unlawful  means,  such  as  corruption 
and  extortion ;  and  though  the  excise  was  no  part  of  the  revenue  at  the 
time  of  making  the  statute  of  5  &;  6  Edw.  lY.,  yet  there  may  be  good 
ground  to  construe  it  within  the(l)  reason  and  mischief  of  the  law, 
which  is  rather  remedial  than  penal. 

*8%m<my. — Simony  is  the  corrupt  presentation  of  a  person  [  *576  ] 
to  an  ecclesiastical  benefice  for  money,  &c.  Every  contract 
made  for  or  about  any  matter  or  thing,  which  is  prohibited  and  made 
unlawful  by  any  statute,(Z)  is  a  void  contract,  although  the  statute  itself 
doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on  the 
offender ;  because  a  penalty  implies  a  prohibition,  though  there  are  not 
any  prohibitory  words  in  the  statute.  Hence,  in  the  case  of  simony, 
although  the  statute  (81  Eliz.  c.  6)  only  inflicts  a  penalty  by  way  of 
forfeiture,  and  does  not  mention  any  avoiding  of  the  simoniacal  con- 
tract, yet  it  has  been  always  holden,  that  such  contracts,  being  against 
law,  are  void. 

For  the  better  understanding  the  nature  of  simoniacal  contracts,  it 
will  be  proper  to  set  forth  the  legislative  provisions  against  simony. 
By  Stat.  31  Eliz.  c.  6,  for  the  avoiding  simony  and  corruption  in  pre- 
sentations, collations,  and  donations  of  and  to  benefices,  dignities,  pre- 
bends, and  other  livings  and  promotions  ecclesiastical,  and  in  admissions, 
institutions,  and  inductions  to  the  same,  it  is  enacted,  that,  ^^  if  any  per- 

(Q  31  Klis.  c.  6 :  12  Ann.  statute  2,  o.  12 ;  per  Ef>U^  G.  J ,  in  BartkU  v.  Vinor^  Garth. 
252 ;  cited  by  Tindal^  G.  J.,  in  De  Begnit  ▼  Armuteady  10  Bingh.  110,  and  by  Lord  Oct" 
Unhamj  G.,  in  Etprng  v.  Osbaldiston,  2  M.  k  Gr.  86;  which  last  case  was  recognized  hj 
Denman^  G.  J.,  in  Levy  y.  TateSf  8  A.  &  E.  134.  These  oases  related  to  unUcensed 
theatres. 


(1)  It  is  DO  new  thing,  bnt  nsnal,  that  an  interest  raised  hy  a  sabsequent  statute, 
should  be  under  the  same  remedy  and  advantage  as  an  interest  existing  before.  Thus, 
at  common  law,  no  acceptance  of  a  coUateral  recompense  could  bar  a  wife  of  her  dower ; 
but  the  Stat,  of  27  Hen.  VlII.  made  a  jointure  to  be  a  bar,  which  at  that  time  extended 
onlj  to  a  jointure  made  by  act  executed  in  the  husband's  life-time.  Afterwards  the  32 
of  Hen.  Yin.  enabled  a  man  to  devise  his  lands;  when  it  was  holden,  that  if  a  man  were 
to  devise  lands  to  his  wife  in  satisfaction  of  her  dower,  and  she  should  accept  them,  this 
would  be  a  bar  within  stat.  27  Hen.  YIII.  4  Rep.  4,  a,  b,  because  it  is  within  the  same 
equity  and  reason,  and  the  diversity  is  in  the  manner  only,  not  in  the  thing.  So  exche* 
quer  bills,  though  created  and  made  valuable  by  a  statute  subsequent  to  that  of  12  Gar. 
II.  e.  30,  for  erecting  the  post-office,  yet  are  postable  within  the  intent  of  the  said  act  of 
12  Gar.  II.;  and  on  a  letter  in  which  such  bills  were  inclosed  being  lost  out  of  the  office, 
the  postmasters  were  holden  chargeable.  From  the  Lord  Gh.  Justice  Holft  argument 
in  the  case  of  Lane  v.  Cotton  and  FrankUn,  in  the  reporter's  (P.  Wms.)  MSS.  See  also 
Salk.  17.  And  it  is  observable,  that  though,  the  other  three  judges  of  B.  R.  differing  in 
opinion  with  the  Ghief  Justice,  judgment  was  given  in  that  case  for  the  defendants,  yet 
on  a  writ  of  error  being  brought  in  the  Exchequer  Ghamber,  the  defendants  are  said  to 
have  made  satisfaction  to  the  plaintiff,  which  put  an  end  to  aU  further  proceedings. 
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the  patron,  in  order  that  the  patron's  son  may  be  presented,  and  to  keep 
the  buildings  in  repair  ;(y)  to  reside  on  the  living,  or  to  resign  in  case 
of  not  returning  after  notice,  and  also  not  to  commit  waste,  &c.,  on  the 
parsonage-hon8e;(z)  it  has  been  holden,  that  snch  a  bond  was  good,  and 
that  it  coold  not  be  avoided  on  the  ground  of  simony. 

With  respect  to  general  resignation  bonds,  or  bonds  by  a  clergyman, 

conditioned  to  resign  at  the  request  of  the  patron,  without 
[  '^'STO  ]  *expre8sing  the  object  for  which  such  resignation  was  in* 

tenaed,  the  history  of  the  law  is  very  curious.  A  long  train 
of  solemn  decisions,  commencing  with  Johne9  v.  Lawrence^  which  was 
adjudged  on  error  in  the  Exchequer  Chamber,  in  the  8th  of  James  L,(a) 
had  established,  that  such  bonds  were  legal.  Bishop  Stillingfleet,  how- 
ever, had,  in  1698,  written  an  elaborate  discourse  against  these  deci- 
sions; and,  when  the  case  of  the  Buhop  of  London  ats.  Ffytdu^ 
occurred,  Mr.  J.  Buller  declared,  that  he  had  searched  with  little  effect 
to  find  out  on  what  principle  those  decisions  were  founded;  and  that, 
after  all  the  labour  he  had  bestovT^  upon  the  subject,  it  did  seem  to 
him  that  they  were  destitute  of  all  senae,  reason,  or  principle.  But 
still  they  were  so  numerouSj — they  hid  arisen  at  so  many  different 
periods^ — all  the  judges  for  near  two  centuries  past  had  been  so  uni- 
formly of  the  same  opinion^ — the  law  had  been  received  not  only  in  West-' 
minster  ffall^  but  through  the  whole  kingdom  as  so  firmly  settled,  and 
mankind  had  so  universally  acted  upon  that  idedj — that  he  thought  it 
would  be  very  dangerous  to  overturn  or  even  to  shake  it.  Whilst,  how- 
ever, the  courts  of  common  law  upheld  these  bonds,  the  courts  of  eoui^ 
took  care  that  an  improper  use  should  not  be  made  of  them ;  and  wken- 
ever  the  patron  put  such  bond  in  suit  for  an  illegal  purpose,  e.  g.  to  di»* 
charge  himself  from  a  claim  of  tithe,(5)  or  the  lu:e  purpose,  injunctions 
were  granted  to  stay  proceedings  in  the  actions  on  the  bond.  The 
validity  of  a  general  resignation  bond  by  a  clergyman  was  agitated  for 
the  last  time  m  the  case  alluded  to,  of  JPfytehe  v.  The  Bislwpof  Lon^ 
don:  and,  although  the  Oourt  of  Common  Pleas  and  £ang's^nch,(c) 
as  the  case  came  respectively  before  them,  considered  themselves  as 
bound  bv  the  unbroken  chain  of  authorities,  and  decided  in  favour  of 
the  bono,  yet  upon  a  writ  of  error  being  brought  in  parliament,  their 
judgment  was  reversed,  on  the  30th  of  May,  1783,  (although  all  the 
ludges,  except  £yrey  C.  B.,  had  declared  their  opinion  in  favour  of  the 
bond,)  upon  the  motion  of  Lord  ThurloWj  Ch.,  the  division  being  nine- 
teen agamst  eighteen  peers.  The  ground  of  this  decision  appears  to 
have  been,  that  such  a  bond  was  simoniacal  and  against  the  statute  of 
81  Eliz.,  and  not  that  it  was  contrary  to  the  ^neral  principles  of  ihs 
common  law.(d)    Hence,  notwithstanding  this  aedsion  in  the  House  of 

(y)  Partridge  ▼.  Wkittim^  4  T.  R.  359.  (2)  Boffihaw  ▼.  Bo9tUif,  4  T.  E.  YS. 

(a)  Gro.  Jac.  248-274 ;  Babtngton  T.  Wood,  Gro.  Gar.  180 ;  Sir  W.  Joae«,  220;  Wtttm 
▼.  Baker,  T.  Raym.  175  ;  Peek  T.  Com,  Carliele,  6  Geo.  Str.  227;  Wmdkmm  t.  Boger^t. 
27  Geo.  II. ;  ffeeketh  r.  Gray,  Hil.  28  Geo.  II.,  Sajer's  R.  185 ;  Amb.  268. 

(b)  DurtUm  y.  Sandge,  1  Vem.  411,  412 ;  2  Rep.  in  Gh.  181 ;  2  Gh.  Gas.  186 ;  B&itri 
T.  StapUUmy  1  Eq.  Ga.  Abr.  86. 

fc)  1  East's  R.  487. 
r)  See  Ganningham's  Law  of  Simony,  in  which  the  proceedings  in  the  Honse  of  Locds 
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Lords,  the  judges,  afterwards,  in  cases  to  which  the  statute  against 
simony  did  not  Appij)  considered  themselves  as  bound  by  prior 
authorities. (e)  *Therefore  it  was  holden,  that  a  bond  given  [  *580  ] 
by  a  schoolmaster  of  an  ancient  public  8chool,(/)  to  resign  at 
the  request  of  his  patron,  was  good.  Lawrence,  J.,  however,  enter- 
tained considerable  doubts  upon  this  question,  influenced,  as  it  appears, 
by  the  arguments  which  had  prevailed  against  the  validity  of  general 
resignation  bonds  by  clergymen.  After  the  case  of  The  Bishop  of 
London  v.  Ffytche,  bonds  of  resignation  in  favour  of  a  particular  per- 
son, or  of  one  of  two  specified  persons,  or  special  bonds  of  resignation, 
were  for  some  time  considered  as  legal  \{g)  this  point,  however,  like  the 
general  resignation  bond,  came  under  the  review  of  the  House  of  Lords, 
in  the  case  of  Briee  William  Fletcher,  Clerk,  v.  Lord  Sondes,  on  the 
Ist  and  2nd  May,  1826 :  Fletcher  had  given  a  bond  to  the  patron  of 
the  living,  Lord  Sondes,  in  the  penal  sum  of  12,0007.  The  declaration 
was  in  the  usual  form  on  the  bond,  without  setting  out  the  condition. 
Fletcher  having  suffered  judgment  by  default.  Lord  Sondes  made  a 
suggestion,  as  was  necessary  under  the  statute  of  Will.  III.,  setting  out 
the  condition,  which  commenced  with  a  recital,  that  the  obligee.  Lord 
Sondes,  was  the  patron  of  the  rectory  of  Kettering,  which  rectory  was 
then  vacant  by  the  death  of  the  late  incumbent  thereof;  that  Lord 
Sondes  had,  by  writing  under  his  hand  and  seal,  presented  Fletcher, 
the  obligor,  to  supply  the  vacancy,  and  that  Fletcher  had  agreed  to 
resign  upon  request  so  as  that  the  rectory  might  become  vacant,  for  the 
eole  purpose  t?uxt  the  otoner  of  the  advowson  might  be  enabled  to  present 
thereto  anew  either  one  of  two  brothers  of  Lord  Sondes,  Henry  Watson, 
or  Richard  Watson,  when  the  party  to  be  presented  should  be  capable 
of  taking  an  ecclesiastical  benefice.  It  then  assigned  as  a  breach,  that 
Henry  Watson  became  capable  on  the  11th  of  October,  1820 ;  that 
thereupon  Lord  Sondes  requested  Fletcher  to  resign,  but  that  he  refused 
80  to  do.  Upon  this  suggestion,  a  writ  of  inquiry  was  executed  before 
the  chief  justice,(A)  and  a  special  jury  assessed  the  damages  at  10,0002.| 
for  which  judgment  was  entered.  Upon  this  judgment  Fletcher  brought 
a  writ  of  error  in  the  Exchequer  Chamber,  where  -judgment  was  affirmed 
without  argument.  Fletcher  then  brought  a  wnt  of  error  before  the 
House  of  Lords.(f)  Nine  of  the  judges  delivered  their  opinion,  three 
in  favour  of  the  bond,  and  six  against  it.  The  case  was  adjourned ;  and 
on  the  9th  of  April,  1827,  Lord  Uldon,  Ch.,  delivered  the  decision  of 
the  House,  that  the  bond  in  question  was  void,  and  that  the  judgment 
of  the  court  below  should  be  reversed ;  he  being  of  opinion  that  the  de- 
cision in  the  Bishop  of  London  v.  JPfi/tehe,  governed  this  case.  After 
the  judgment,  Sutton,  Archbishop  of  Oanteroury,  having  ob- 
served that,  according  to  the  existing  laws,  a  "^great  number  [  ^^581  ] 
of  patrons  and  incumbents  had  exposed  themselves  to  severe 


are  reported  very  ftaUj  and  accuratelj,  according  to  Mr.  East,  who  had  an  opportunity 
of  comparing  it  with  a  MS.  note  of  the  late  Mr.  J.  BuUer.    See  1  East's  R.  48*7,  n.  a. 

[e)  See  Baguhaw  t.  BottUy^  4  T.  R.  78 ;  Partridge  v.  WMHon,  4  T.  R.  369. 

[/)  Ltgh  T.  X«ww,  1  East's  R.  391,  affirmed  on  error,  3  Bos.  k  Pal.  231. 


i 

Ig)  See  the  opinion  of  Dampiery  J.,  in  Newman  r.  Newman^  4  M.  A  S.  71. 
(A)  Ist  June,  1822.    See  Annual  Register  for  th^ 
1%)  I  Bligh,  New  Reporto,  p.  144;  8  Bingh.  501. 


Ist  June,  1822.    See  Annual  Register  for  the  year  1822 ;  Chronidei  p.  109. 
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penalties,  bronght  in  a  bill^  the  substance  of  which  was  afterwards 
passed  into  a  Taw,  bj  the  stat.  7  &  8  Geo.  lY.  c.  25,  by  which  after 
reciting  the  statute  31  Eliz.  c.  6,  and  that  since  the  passing  of  that  act 
a  practice  had  generally  prevailed  of  giving  and  taking  special  bonds, 
kc.y  for  resignation  of  spiritual  offices,  and  reciting  also,  that  it  had 
been  adjudged  that  such  engagements  came  within  the  intent  and  mean- 
ing of  the  aforesaid  statute  of  Elizabeth,  and  that  the  parties  thereto 
would  suffer  great  hardship  unless  they  were  relieved  from  the  penalties 
to  which  the  V  had  erroneously  but  not  wilfully  become  liable ;  it  was 
enacted,(A;)  tnat  no  presentation  to  any  spiritual  office  should  be  void, 
on  account  of  any  agreement  to  resign,  when  some  person  specially 
named,  or  one  of  two  persons  specially  named,  should  become  qualified 
to  take  the  office,  and  that  the  parties  to  the  agreement  should  not  be 
subject  to  any  penalties  on  account  of  the  agreement ;  and  that(Q 
engagements  made  before  the  9th  of  April,  1827,  for  the  resignation 
of  any  benefice,  &c.,  in  favour  of  some  person  specially  named,  or  (me 
of  two  persons  so  specially  named,  when  such  person  or  persons  should 
become  qualified,  should  be  valid ;  provided(7»)  such  engagements  woe 
bond  fide ;  and  that  it  should  not  be  compulsory  on  the  ordinaiy  to 
accept  the  resignation :  and  further,(n)  if  the  person  specially  named 
were  not  presented  within  six  months,  then  the  resignation  was  to  be 
void.  In  the  following  year  (28  July,  1828)  an  act  (9  Geo.  IV.  c  94) 
was  passed  for  rendering  valia  bonds,  covenants,  and  other  assurances, 
for  the  resignation  of  ecclesiastical  preferments  in  certain  specified 
cases.  The  material  provisions  of  this  statute  are,  that  the  engage- 
ment must  be  bond  fide^ — the  purpose  must  be  manifested  in  the  terms 
of  the  engagement;  the  engagement  must  be  entered  into  before  tfie 
appointment  to  the  benefice ;  and  the  resignation  must  be  in  favour  of 
any  one  person  named  and  described,  or  of  one  of  two  persons  named 
and  described,  each  of  whom  shall  be,  either  by  blood  or  marriage,  an 
uncle,  son,  grandson,  brother,  or  nephew,  or  grand-nephew  of  die 
patron,  or  one  of  the  patrons,  not  being  merely  a  trustee,  or  of  one  of 
the  persons  for  whom  the  patron  is  trustee,  or  of  the  person,  by  whose 
appointment  the  presentation  is  made,  or  of  any  married  woman,  whose 
husband  in  her  right  shall  be  patron,  or  one  of  the  patrons,  or  of  any 
other  person,  in  whose  right  the  presentation  is  made.  And,  further,(o) 
the  instrument,  by  which  the  engagement  is  entered  into,  must  be  de- 
posited within  two  calendar  months  next  after  the  date  in  the  office  d 
the  registrar  of  the  diocese,  wherein  the  benefice  is  locally  situate ;  and 
shall  be  open  to  inspection,  and  an  office-copy  thereof  shall  be  admitted 

m  evidence.  The  resignation  must  refer  to  the  engagement 
[  *582  }  in  pursuance  of  which  it  is  made,  *and  must  state  the  name 

of  the  person  for  whose  benefit  it  is  made ;  and  such  person 
must  be  presented  within  six  calendar  months  after  notice  of  the  resig- 
nation.(jE>)  This  statute,  however,  is  confined(9)  to  such  persons  onlj 
as  are  entitled  to  the  patronage  of  the  spiritual  office  as  private  pro- 
perty. 

k)  7  4  8  Geo.  IV.  c.  25,  s.  1.  (/)  Sect  2. 

fm)  Sect.  3.  (n)  Sect.  4. 

o)  9  Geo.  lY.  c.  94,  s.  4.  {p)  Sect  5.  (q)  Sect  6. 
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It  does  not  extend  to  cases  where  the  presentation,  &;c.,  is  made  by 
the  King  in  right  of  his  crown,  or  the  Duchy  of  Lancaster,  or  by  any 
ecclesiastical  person,  in  right  of  his  office  or  dignity,  or  by  any  other 
"body  politic  or  corporate,  or  by  any  other  person  in  right  of  any  office 
or  dignity,  or  by  any  company,  or  any  trastees  for  charitable  or  other 
public  purposes. 

U9ury.{iy^To  debt  upon  bond  the  defendant  may  plead  that  the 
bond  was  given  upon  an  usurious  contract.  (2)  The  statute  against 
usury  cannot  be  given  in  evidence  on  the  general  issue,  but  must  be 
pleaded  ;(r)  for  although  it  majr  appear  to  be  usury  on  the  condition, 
yet  plaintiff  may  rectify  it  by  his  replication.  The  provisions  of  the 
legislature  relating  to  usury  are  as  follow  : — By  stat.  37  Hen.  VIII.  c. 
9,  (by  which  all  former  statutes  against  usury  are  repealed,)  sect.  8, 
**  no  person  by  way  of  corrupt  bargain,  loan,  &c.,  or  other  means,  shall 
take  for  forbearance  of  100^.  or  other  thing  due  for  wares,  &c.,  for  one 
whole.year,  above  101.  per  centum,  and  so  pro  ratdy  &c."  By  stat.  18 
Elia.  c.  8,  (by  which  5  &  6  Edw.  VI.  c.  20,  for  repeal  of  the  stat.  87 
Hen.  VIII.  c.  9,  is  repealed,  and  consequently,  stat.  87  Hen.  VIII.  c. 
9,  is  revived,)  ''all  bonds,  contracts,  and  assurance8,(«)  collateral,  or 
other,  to  be  made  for  payment  of  any  principal,  or  money  to  be  lent,  or 
covenant  to  be  performed  upon,  or  of  any  usury  in  lending  or  doing 
any  thing  against  the  act  87  Hen.  VIII.  c.  9,  upon  or  by  which  loan, 
&c.,  there  shall  be  reserved  or  taken  above  the  rate  of  ten  pounds  for 
the  hundred  for  one  year,  shall  be  utterly  void."  In  stat.  21  Jac.  I.  c. 
17,  s.  2,  this  clause  is  repeated  almost  verbatim ;  but  the  rate  of  interest 
allowed  to  be  taken  is  reduced  to  82.  in  the  hundred.  The  same  clause 
is  again  repeated  in  stat.  12  Gar.  II.  c.  18,  s.  2,  where  the  rate  of 
interest  is  reduced  to  6L  per  centum.  And  lastly,  by  stat.  12  Ann. 
stat.  2,  c.  16,  (the  principal  statute  on  this  subject,)  all  bonds,  contrticts, 
and  assurances,  for  payment  of  any  principal  or  money  to  be  lent,  or 
covenanted(8)  to  be  performed  upon  or  for  any  usury,  where- 
upon or  whereby  there  shall  be  reserved  or  taKen  *above  the  [  *588  ] 
rate  of  5L  in  the  hundred,  shall  be  utterly  void.  Where  the 
lender  of  stock  reserved  to  himself  the  dividend  by  way  of  interest,  and 
the  option  of  deciding,  at  a  future  day,  whether  he  would  have  the  stock 
replaced,  or  the  sum  produced  by  the  sale  of  it  repaid  to  him  in  money, 
with  five  per  cent,  interest;  it  was  holden,(£)  that  this  bargain  was 
uflurious.  A  bargain  upon  a  hazard  is  not  usurious, — ^as  where  an  agree- 
ment for  the  loan  of  money  is  subject  to  a  risk,  so  that  the  lender  may 
make  more  or  less  than  5L  per  cent.     Hence,  it  is  not  usurious  for  an 

(r)  Per  Our.  Hob.  72;  5  Rep.  119,  a;  Geang  v.  Swaine^  1  Lutw.  466. 

\s)  13  Eliz.  c.  8,  s.  3.  (t)   WhUe  y.  Wriffht,  3  B.  JIe  C.  273. 

(1)  Compoand  interest  is  not  UBiiry.     Otis  y.  Lmdaeyy  1  Fairf.  316. 

(2)  Where  one  party  delivers  depreciated  bank  notes  to  another,  and  takes  an  obliga-; 
tion  for  the  nominal  amount  payable  in  specie,  it  ib  primd/acief  usury.  Warfidd  y.  Bo»^ 
well,  2  D^na,  225;  Addison  on  Contracts,  417,  2nd  Am.  ed. 

(3)  Should  it  not  be  printed  "  covenant?"  See  the  stat.  13  Eliz.  c.  8.  The  stat.  12 
Ann.  stat.  2.  c.  16,  is  partially  repealed  by  later  statutes,  3  &  4  Will.  IV.  c.  98  ;  1  Yict. 
c.  80 ;  2  &  3'yict.  c.  37  ;  6  &  7  Vict.  c.  45,  ante^  p.  343,  4.  See  stat  5  &  6  Will.  IV.  c.  41, 
as  to  bills,  notes,  and  mortgages,  ante^  p.  342. 
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insnranoe  company  to  take,  by  way  of  collateral  security  for  a  loan 
made  by  them,  upon  a  bond,  a  life  policy  effected  in  their  own  office,  to 
a  greater  amount  than  is  necessary  to  secure  the  repayment  of  the 
loan.     It  is  a  contract  which  may  be  prejudicial  or  may  be  beneficial  to 
the  oflSce.     If  the  agreement  were  for  an  excessiye  amount  of  premium, 
it  would  be  colourable,  and  would  raise  the  question, — ^whether  it  was 
corruptly  made,  in  order  to  evade  the  statute.^u)    In  pleading  usmy,  it 
is  not  necessary  to  recite  the  statute  :(2;)  but,  m  framing  the  plea,  eare 
must  be  taken :  1st,  that  it  should  state,  "  that  it  was  corruptly  agr^d,(y) 
&;c.  :'*  2ndly,  that  the  usurious  agreement  be  particularly  set  forth, 
and  the  quantum  of  interest  agreed  to  be  given  :(2)  8dly,  that  the  same 
exactness  be  observed  in  stating  the  agreement,  so  that  it  may  corres- 
pond with  the  evidence,  as  in  other  cases  of  contract;  for  in  a  case 
where  the  agreement  was  for  the  forbearance  of  money  until  one  or 
other  of  two  days,  and  the  plea,  instead  of  stating  it  in  the  alternative, 
stated  it  was  an  absolute  forbearance  until  one  of  those  days;  the  vari- 
ance was  holden  fatal  :(a)  4thl^,  the  plea  must  aver,  that  the  agreement 
was  to  pay  such  a  sum  for  giving  day  of  payment ;  merely  stating,  that 
the  sum  agreed  to  be  given,  for  giving  day  of  payment,  exceeded  the 
rate  of  legal  interest,  is  not  sufficient.(() 

It  is  to  be  obs6rved,(c)  that  although  a  security  tainted  with  usiiiy 
in  its  inception  may  be  avoided,  even  in  the  hands  of  an  innocent  par- 
chaser,  for  a  valuable  consideration  without  notice,  yet  a  subsequeDt 
usurious  contract  will  not  avoid  a  security,  which  was  good  at  the  time 
when  it  was  made.(l)  A  substituted  security,  which  has  been 
r  *584 1  iriven  for  a  security  contaminated  bv  usury,  is  void,  ^  such 
fubatituted  Becurity^be  given  either  Jthe  pl^  to  thi  origi».l 
contract,  or  to  his  personal  repr6sentative.(<2)(2^  But,  where  the 
original  usurious  security  has  been  transferred  by  tne  party  to  whom  it 
was  given  to  another  person,  ignorant  of  the  usury,  and  such  other  per- 
son accepts  from  the  original  debtor  another  security,  which  renoen 
the  first  security  void,  the  second  security  is  available  in  the  hands  rf 
such  innocent  person.  Hence,  where  A.,  for  an  usurious  con8ideratioii,(e) 
gave  his  promissory  note  to  B.,  who  transferred  it  to  0.  for  a  valuable 
consideration  without  notice  of  the  usuxr,  and  afterwards  A.  gave  C.  s 
bond  for  the  amount ;  it  was  holden,  that  in  an  action  brought  by  C. 

Dowries  r.  Oreerij  12  M.  ft  W.  481,  and  see  Fliffht  r.  Chij^Un,  2  B.  ft  Ad.  113. 

Bro.  V.  M.  255,  cited  in  Com.  Dig.  (Pleader,  2  W.  23.) 

Nevxaon  v.  Whitley ^  Cro.  Car.  501. 

Ilinton  V.  Roffee,  2  Show.  329.  (a)  Tate  v.  WdUngt,  3  T.  R.  538. 

,  Swalet  V.  Batemarit  W.  Jones,  409.  (c)  FerraU  v.  Skaen,  1  Sannd.  294. 

\d)  Admitted  per  Cur,  in   Cuthbert  T.  Haley^  8  T.  R.  392,  394. 
[e)  Cuthbert  V.  Haley^  8  T.  R.  390. 

(1)  The  eame  rnle  holds  in  the  case  of  a  bill  of  exchange ;  if  good  in  its  inceptioa, 
usury  in  the  intermediate  indorsements  will  not  aroid  it  in  the  hands  of  a  honik  jdi 
holder.  Parr  v.  Eliason,  1  East's  Rep.  96;  I>anul  ▼.  CarUmy^  1  Bap.  N.  P.  a  2?4,  a  P. 
ante^  p.  344.  See  late  statutes  referred  to  vnU^  n.  3,  p.  682 ;  Slomi  t.  Somtn^  2  Grcia, 
R.  610. 

(2)  Usuxy  is  a  question  of  fact  for  the  jury.  A  note  made  and  indorsed  in  exeeatioa 
of  a  previous  usurious  agreement,  is  roid.     Thonuu  y.  CathsntU,  6  GiU  ft  J.  23. 
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against  A.  on  the  bond,  the  bond  could  not  be  avoided  on  the  ground 
of  the  usnrions  contract  between  A.  and  B.  In  an  action  of  debt  on  a 
bond,(/)  to  which  usury  was  pleaded,  it  appeared  that  the  plaintiff  had 
lent  the  defendant  1,0002.,  for  the  securing  of  which,  with  lawful  interest, 
a  bond  was  given ;  and  the  defendant  also  agreed  to  ffive  the  plaintiff  a 
salary  of  so  much  a  year,  as  a  clerk  in  his  brewery.  "R  was  not  intended 
that  the  plaintiff  should  perform  any  service  for  the  defendant  there, 
but  the  salary  was  a  mere  shift,  to  give  the  plaintiff  more  than  five  per 
cent,  interest  for  his  money.  One  year's  salary  having  been  paid,  the 
parties  agreed,  that  it  should  be  deducted  from  the  principal,  the  deed 
securing  the  salary  cancelled,  and  a  fresh  bond  taken  for  the  remaining 
principal  with  5  per  cent,  interest;  and  on  this  bond  the  action  was 
brought.  Latorenee,  J.,  ^^  The  ori^al  contract  between  these  parties 
was  certainly  usurious,  and  no  action  could  have  been  maintained  on 
the  first  bond:  but  there  was  nothing  illegal  in  the  last  bond:  it  was 
not  made  to  assure  the  performance  of  the  first  contract :  nor  does  it 
secure  more  than  5  per  cent,  interest  to  the  plaintiff.  The  parties  saw 
they  had  before  done  wrong :  they  rectified  the  error  they  had  com- 
mitted, and  substituted,  for  an  illegal  contract,  one  that  was  perfectly 
fair  and  legal.  I  see  no  objection  to  their  doing  that ;  and  therefore 
am  of  opinion,  that  the  present  action  is  maintainable."  Verdict  for 
plaintiff.  The  read^  should  be  apprised,  that  there  was  a  contrary 
decision  by  Chambre^  J.,  on  this  point,  viz.  Barnes  v.  Headley^  1  Campb. 
157 ;  but  the  preceding  opinion  of  Latvrenee^  J.,  seems  to  be  the  better 
opinion :  and  the  case  of  Barnes  v.  HeadUy^  having  been  brought  under 
consideration  in  the  Court  of  Common  Pleas,  it  was  solemnly  deter- 
mined, that  after  the  usurious  securities  had  been  cancelled  by  consent, 
a  promise  by  the  borrower  to  repay  the  principal  and  legal  interest  was 
binding. (^){l)  See  further  on  the  subject  of  "Uusury,  and  the  New 
Statutes  relating  thereto,"  arUe^  p.  842,  8,  4. 

*5.  Infancy.  [  *585  ] 

An  infant  may  bind  himself  by  a  single  bill(A)  to  pay  for  necessaries ; 


i 


/)  WTighi'7,  Jneelar,  1  Campb.  166,  n. 

^)  Bam€4  T.  ffeadhyj  3  Taunt.  184.  (A)  1  Inst  172,  a;. SimM  r.  Lee,  1  Ley.  86. 


(1)  A  jadgment  in  the  hands  of  a  bon&  fids  assignee  is  not  affected  by  nsury  between 
the  original  parties.  Wandd  r.  Eden,  2  Johns.  Gas.  268  ;  1  Johns.  Rep.  631,  n.  A  note 
^Ten  as  collateral  secnrity  for  a  judgment  recovered,  will  not  be  affected  by  nsnry  in 
the  transaction  upon  which  that  judgment  was  obtained.  Stmoart  r.  Edm^  2  Gaines' 
Bep.  160.  And  generally,  wherever  a  usurious  security  is  transferred  to  a  third  person 
for  a  valuable  consideration,  without  notice  of  the  usury,  and  the  borrower  afterwards 
^ves  a  new  security  to  such  third  person  for  the  amount,  the  latter  security  is  good. 
JStarce  v.  Bantor,  9  Mass.  Rep.  46 ;  Stewart  v.  Eden,  2  Gaines'  Rep.  162.  So  also,  if  a 
security,  legal  in  its  inception,  is  transferred  on  a  usurious  agreement,  and  afterwards 
eomes  into  the  hands  of  a  bonA  fide  holder  without  notice,  it  cannot  be  avoided  by  the 
intermediate  transaction.  Bush  v.  LMngeton,  2  Gaines'  Gas.  66.  And  see  the  cases  and 
authorities  collected  in  Metcalf's  edition  of  Yelverton's  Reports,  47,  note  (1).  Mvegrave 
T.  Oibbtj  1  DalL  216;  Shoemaker  Y.  Skkrt^e,  lb.  127 ;  LyU  v.  WiUiame,  16  S.  &  R.  136  ; 
Taylor  v.  JSniee,  Gilmer,  42;  Ruffin  v.  Armetrong,  2  Hawks,  411 ;  ChUee  v.  Coleman^  2 
Harsh.  300. 
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but  if  he  enters  into  an  obligation  with  a  penalty,  sach  obligation  may 
be  avoided  by  a  plea  of  infancy  ;{%)(})  but  infisincy  cannot  oe  given  in 
evidence  under  the  general  issue  nw%  e$t  factum.{k)  Upon  die  prindpie 
which  exempts  an  infant  from  a  penalty ;  it  has  been  holden,(2)  that 
plaintiff  may  recover  in  an  action  for  money  had  and  received,  a  sam, 
which  while  an  infant,  he  had  paid  in  advance  towards  the  purchase  of 
a  share  in  defendant's  trade,  to  be  retained  by  defendant  as  a  forfeiture, 
if  plaintiff  failed  to  fulfil  an  agreement  to  enter  into  partnership  widi  die 
defendant. 

An  infant  cannot  give  a  security  for  interest  ;(m)  consequently  to  a 
bond  with  a  penalty  conditioned  for  payment  of  interest  as  well  as  prin- 
cipal, infancy  may  be  pleaded  in  bar. 

6.  PaymenL  jp.  585;  Solvit  ad  Diem.  p.  586;  Solvit  post  Diem,  p. 

687 ;  and  Evidence  thereon,  p.  587. 

Payfnent.{2)—Ki  the  common  law,  it  was  a  general  rule,  that  when 
an  action  was  grounded  on  a  deed,  the  defendant  could  avoid  it  by  matter 
of  as  high  a  nature  only,  as  by  an  acquaintance  under  seaL     Hence  to 

debt  on  a  single  bill,  payment  merely  without  an  acquittance 
[  "^586  ]  *could  not  properlyiZ)  be  pleaded,  (n)    But  now,  by  stat  4 

Ann.  c.  16,  s.  12,  where  debt  is  brought  on  any  single  bill,  if 
the  defendant  has  paid  the  money  due  thereon,  such  payment  may  be 
pleaded  in  bar.(4) 

ft)  Aylifft  T.  Arehdaley  Gro.  Elis.  920 ;  Moore,  679,  S,  C. 

\k)  WhelpdaUt  case,  2iid  Res.  6  Rep.  119,  a,  and  new  rules,  tmie^  p.  560l 

h)  Corpt  V.  Overton^  10  Bingh.  252,  distinguishing  Holmet  ▼.  Bloiggy  8  TaunL  35. 

[m)  Fisher  v.  Mowbray^  8  Bast,  330.  (n)  Doct  Plac  107. 


(1)  Whether  snch  obligation  be  void  or  voidable  appears  to  have  been  a  vexata  qvtafkn 
See  Morning  v.  Knopp^  Cro.  EUk.  700.  Authorities  tending  to  show  that  it  is  void,  are, 
Koy's  Rep.  85 ;  Delavel  v.  Clare^  3  Com.  Dig.  163,  {G.  2) ;  Bull.  N.  P.  182.  <'  If  an  inCut 
become  indebted  for  necessaries,  and  give  a  bond  in  a  penalty  for  the  money,  it  will  not 
extinguish  the  simple  contract  debt ;  for  the  bond  it  void,"  (supposing  such  a  bond  to  have 
been  void  at  common  law,  on  the  ground  of  its  being  manifestlj  prejudicial  to  the  in&at, 
gimrej  has  the  stat.  4  Ann.  c.  16,  s.  13,  made  any  alteration  in  the  law  in  this  respect?) 
Authorities  tending  to  prove  that  such  obligation  is  voidable  only,  are  JSdmunttt  case,  1 
Leon.  114;  2  Rol.  Abr.  146,  (A.)  4;  Litt.  s.  259;  Perk.  s.  12;  1  Bl.  Gom.  466;  Tapper  t. 
Davenantf  as  reported  in  3  Keb.  798,  but  not  as  reported  in  Bull.  N.  P.  155  ;  Salk.  279, 
per  Treby^  G.  J.  This  question  was  again  agitated  in  BayUe  v.  Vmeiy,  3  M.  A  S.  477 ; 
where  it  was  decided  on  special  demurrer,  that  in  debt  on  bond  to  which  the  defendant 
pleaded  infancy,  the  plaintiff  could  not  reply  that  the  defendant  had  ratified  the  boB4 
after  he  came  of  age ;  the  court  observing,  that  the  ratification  must  be  by  an  instramest 
of  as  high  a  nature  as  that  which  created  the  original  obligation.  See  ante,  p.  130, 131, 
and  notes,  stat.  9  Geo.  IV.  c.  14,  s.  5. 

(2)  As  to  the  right  of  appropriation  when  payments  are  made  indefinitely,  see  Stom  v. 
Seymour  J  15  Wend.  19 ;  Seymour  v.  Vantlyek,  8  Id.  403 ;  Olark  v.  JSurdeU,  2  Hall,  197; 
Ball  V.  Constant,  lb.  185 ;  Mitchell  v.  Ball,  4  QUI  k  J.  361. 

(3)  In  NichoVa  case,  5  Rep.  43,  a,  to  debt  on  a  single  bill,  the  defendant  pleaded  pay- 
ment without  acquittance,  on  which  issue  was  joined  and  found  for  the  plaintiff.  It  vat 
holden,  that,  although  payment  without  acquittance  was  no  plea,  and  that  issue  was 
joined  on  a  thing  not  material ;  yet  forasmuch  as  there  was  an  issue  joined  on  an  affirma- 
tive and  negative,  which  issue  was  found  for  the  plaintiff,  it  was  expressly  helped  by  the 
sUtutes  of  jeofails,  32  H.  VIII.  c.  30,  and  18  Eliz.  c.  14. 

(4)  To  a  plea  of  payment,  plaintiff  may  reply,  that  before  the  time  at  which  th«  pay- 
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To  debt  on  bond  urUhaconditum  for  the  payment  of  money  on  a  day 
oertaiBy  the  defendant  (having  crayed  oyer  of  the  condition,)  might, 
even  at  common  law,  have  pleaded  payment  at  the  day  ;{o)  because  such 
plea  was  in  effect  a  plea  of  performance  of  the  condition  merely. 

/^Ivii  ad  DtemAl) — ^A  plea  of  payment,  from  the  language  of  the 
plea  when  the  pleaaingswere  drawn  in  Latin,  has  obtained  the  name  of 
a  plea  of  solvit  ad  diem.  This  plea  is  the  proper  form  of  a  plea,  as  well 
where  the  money  has  been  paid  before  the  day,  as  where  it  has  been 
paid  at  the  day.  Indeed,  in  the  case  of  a  bond  conditioned  for  pay- 
ment at  a  day  certain,  if  the  money  has  been  paid  before  the  day,  solvit 
ad  diem  is  the  only  proper  plea  ;{p)  for  if  the  defendant,  agreeably  to 
the  fact,  should  plead  payment  before  the  day,  and  issue  should  be  joined 
thereon,  and  a  verdict  found  for  the  plaintiff,  and  judgment  accordingly, 
such  judgment  may  be  reversed  on  error ;  because  there  would  stUl 
remain  a  i>ossibilitv  that  the  money  was  paid  at  the  day,  in  which  case 
the  plaintiff  would  not  have  had  any  cause  of  action*  Hence,  in  the 
case  of  payment  before  the  day,  the  defendant  must  plead  a  payment  at 
the  day  ;  and  then  if  issue  is  joined  thereon,  proof  of  payment  before 
the  day  will  be  sufficient  to  support  the  defendant's  plea.(9')(2)  Where 
a  bond  is  conditioned  for  the  payment  of  money  on  or  before  such  a 
day,fr)  the  defendant  may  plead  payment  before  the  day, 
""if  tne  fact  be  so ;  and  the  plaintiff  ought  not  to  demur  to  [  *587  ] 
such  plea,  as  tendering  an  immaterial  issue.(8)  But  if  to  a 
bond  so  conditioned,  («)  the  defendant  pleads  payment  on  the  day, 
and  isstie  is  Joined  thereon^  and  verdict  for  the  plaintiff,  a  repleader 


(o)  Doct.  Plac.  107. 

Ip)  Holmes  v.  Broket^  Gro.  Jac.  434  ;  MerrU  y.  Jotselyn^  10  Mod.  147  :  Jemegan  v.  Har- 
rison,  8tr.  317. 

(q)  Bond  y.  Richardson j  Gro.  Ells.  142 ;  Djer,  222,  b.  jST.  C  in  marg.  See  also  Doctr. 
pi.  181. 

(r)  FUUher  t.  ffenninfftony  2  Burr.  944,  and  1  Bl.  R.  210. 

(s)  Tryon  y.  Carter,  Str.  994;  7  Mod.  231,  Leach's  edit. 


ment  is  alleged  to  haye  been  made,  the  plaintiff  assigned  to  A.  B.,  of  which  the  defend- 
ant had  notice.  Littlefidd  y.  Storey^  3  Johns.  Rep.  425.  In  Pennsylyania,  the  want  of  a 
conrt  of  chancery  has  introduced  a  practice  of  permitting  defendants,  under  the  plea  of 
payment,  to  proye  mistake,  fraud,  or  want  of  consideration.  Smft  y.  JffavkinSf  1  Dall. 
1 7  ;  Baring  y.  Shy^pen^  2  Binn.  154.  And  generally,  anything  that  shows  ez  tequo  et  hono, 
that  plainUff  ought  not  to  recoyer.  Latapie  y.  Pecholier^  2  Wash.  G.  G.  R.  180.  Notice 
is  required,  howeyer,  to  be  giyen  of  the  nature  of  the  defence,  which  in  substance  amounts 
to  a  bill  in  chancery;  and  where  chancery  would  enjoin,  the  court  will  direct  a  yerdict 
for  the  plaintiflFl  See  Uatck  y.  OeddiSy  16  S.  ft  R.  28 ;  Rocp  y.  Brubaeker,  1  Rawle,  304 : 
1  Troub.  k  Haly's  Pract.  Ill,  398,  400,  3d  ed. 

(1)  On  a  plea  of  payment  post  diem  to  an  action  on  a  bond,  the  defendant  may  first 
show  generally  a  payment,  and  then  its  application  to  the  bond.  Summers  y.  Loder,  7 
Halst.  104. 

(2)  <<In  the  case  of  a  bond  conditioned  for  payment  at  a  certain  day,  there  cannot 
properly  be  any  legal  performance  of  the  condition,  but  by  payment  at  the  day.  P<^- 
ment  before  the  day  may  indeed  be  given  in  evidence  on  solvit  ad  diem,  but  that  proceeds  upon 
this  notion,  that  the  money  is  considered  as  a  deposit  in  the  hands  of  the  obligee  until 
the  day  arriyes,  and  then  it  is  actual  payment."  Per  Lord  Uardwiehe,  G.  J.,  in  Tryon  y. 
Carter,  7  Mod.  231,  Leach's  edit. 

(3)  <*  If  no  payment  has  in  fact  been  made,  the  proper  replication  in  this  case  is,  that 
the  money  was  not  paid  at  the  day  mentioned  in  the  plea,  nor  at  any  time  before  or  after 
the  making  of  the  obligation."    Per  Deniwn^  J.,  1  Bl.  R.  210,  and  2  Burr.  946. 
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must  be  awarded,  as  being  an  immaterial  issne;  for  micli  yerdict  does 
not  find  any  breach  of  the  condition,  because  the  money  might  hare 
been  paid  before  the  day,  which  would  have  been  a  performanee  of  the 
condition. 

Solvit  pott  Diem. — ^The  bond  beins  forfeited  by  the  non-payment  of 
the  money  on  the  day  mentioned  in  the  condition,  a  payment  after  die 
day  could  not  be  pleaded  at  the  common  law ;  bat  by  stat.  4  Ann.  c. 
16,  8. 12,  ^'  where  debt  is  brought  upon  any  bond,  with  a  condition  or 
defeasance  to  make  yoid  the  same  upon  payment  of  a  lesser  sum  at  a 
day  or  place  certain,  if  the  obligor,  his  heirs,  executors,  or  administra* 
tors,  haye,  before  the  action  brought^  paid  to  the  obligee,  his  executors, 
or  administrators,  the  principal  and  interest  due  by  the  condition  or 
defeasance  though  such  payment  was  not  made  strictly  according  to  die 
condition  or  defeasance,  yet  it  may  be  pleaded  in  bar  of  such  acticm. 
The  form  of  plea  under  this  statute  (usually  termed  a  plea  of  Molvitpatt 
diem)  is,  tJiat  the  defendant,  after  the  day  mentioned  in  the  condition^ 
and  before  the  commencement  of  the  plaintiff's  aetumj  paid  the  money 
mentioned  in  the  condition,  with  intereit,  according  to  the  form  of  the 
etatiUe,  ^c,  N.  This  statute  is  confined  to  absolute  payments.(^}  Hence 
a  tender  and  refusal  of  principal  and  interest  after  the  day,  and  before 
action  brought,  cannot  be  pleaded.(uXl) 

By  R.  G.  H.  T.  4  Will.  lY.,  pleas  founded  on  one  and  the  same  prin- 
cipal matter,  but  yF.ried  in  statement,  description,  or  circumstances  only, 
are  not  to  be  allowed.  Hz,  gr.  Pleas  of  solrit  ad  diem,  and  of  sdrit 
post  diem,  are  both  pleas  of  payment,  yaried  in  the  circumstance  of 
time  only,  and  are  not  to  be  allowed.  But  pleas  of  payment,  and  of 
accord  and  satisfaction,  or  of  release,  are  distinct,  and  are  to  be  allowed. 
See  also  R.  G.  T.  T.  1  Vict,  {ante,  p.  557)  as  to  Plea  of  Payment,  and 
Particulars  of  Demand. 

Evidence, — ^Formerly,  if  a  bond  had  lain  dormant  for  20  years  or 
irore,  without  payment  of  interest  or  circumstance  to  account  for 
the  acquiescence,  this  was  eridence  suflScient,  whence  a  jury  might 
have  presumed  payment  ;(2)  now,  by  stat.  3   &  4  Will.  iV.  c.  42, 

(0  Underhill  ▼.  Matthews,  Ball.  N.  P.  171. 

[u)  Sc«  riayer  ▼.  Bandy ^  10  Mod.  2C;  JMxon  ▼.  Parke»^  1  Ssp.  110;  2  Wms.  Saiui4. 45, 
n.  f. 


(1)  Aon  damn\ficatu9  is  a  good  plea  to  an  action  of  debt  on  a  bond  to  indemnify,  bst 
not  on  a  bond  conditioned  to  pay  off  anotlier  bond.  Douglas  t.  Clark,  14  Johns.  Bep. 
177.  It  is  not  a  good  plea  to  debt  on  bond  for  the  jail  Uberties.  Wooda  t.  iSornR,  i 
Id.  42.     See  Bank  v.  Chetwood^  3  Halet  1. 

(2)  It  will  entitle  the  defendant  to  a  verdict,  under  the  plea  of  9olmi  ad  diem.  Mtsf* 
T.  Stevens,  Cox's  Rep.  433;  Ludhup  y.  Van  Camp,  2  lialst.  113 ;  Gwldhawk  t.  l>wmt,  % 
Wash.  C.  C.  R.  323  ;  Ilmdenon  v.  Lewis,  9  S.  &  R.  379  ;  Palmer  v.  Dubois,  1  Rep.  Con. 
Ct.  178  ;  Jlaskett  v.  Kenn,  2  Nott  k  M'C  160  ;  O'Brien  v.  CouiUr,  2  Blackf.  421 ;  fmtlt- 
V.  Broun,  2  Watts,  121 ;  Karu  v.  Fisher,  lb.  246.  But  where  a  bond  has  lain  doman! 
for  a  less  time  than  twenty  years,  some  other  evidence  than  the  mere  length  of  timemoit 
be  given,  in  order  to  raise  the  presumption  Uiat  the  bond  has  been  satisfied ;  CoUeii  r. 
Budd,  1  Campb.  N.  P.  C.  27,  Ld.  EUenborough,  C.  J. ;  such  as  having  settled  an  account  m  th^ 
intermediate  time,  without  any  notice  having  been  taken  of  such  a  demand,  Ac.  Bieit 
V.  Quash,  3  M'Cord,  340.  In  R.  v.  Stephens,  1  Burr.  434,  Lord  Mun^M,  C.  J.,ob«iTed. 
that  there  was  not  any  direct  and  express  limitation  of  time,  when  a  bond  should  bcpt«- 
Bumed  to  have  been  satisfied;  the  general  time, indeed,  was  commonly  taken  to  beaboot 
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E14th  Auffost,  1883]  sect.  8,  all  actions  of  *debt,  upon  any  [  '''588  ] 
ond  or  other  specialty,  shall  be  commenced  and  sued  within 
ten  years  after  the  end  of  this  present  session,  or  within  twenty  years 
after  the  cause  of  such  action  or  suit. 

To  debt  upon  bond,  the  defendant  may  plead  a  release,  by  the  plaintiff, 
after  the  bond  given.(l)  If  there  are  two  or  more  obligee«,(a;)  a  release 
ly  one  will  be  a  bar  to  all.  In  debt  on  bond  by  several  plaintiffs,  as 
trustees,(y)  &c.,  the  defendant  pleaded  a  release  from  one  of  the  plain- 
tiffs. On  demurrer  the  plea  was  holden  good ;  for  the  obligees  only 
had  the  legal  interest,  and  consequently  the  right  to  release ;  and  a 


I 


z\  2Rol.Abr.  410;  1.47. 

y)  Baylty  v.  Loyd^  M.  T.  12  Geo.  II.  0.  B. ;  7  Mod.  250,  Leach's  edit. 


twenty  years ;  but  he  had  known  Lord  Raymond  leare  it  to  a  jury  upon  eighteen  years. 
So  in  Hull  ▼.  Horner^  Cowp.  109,  Lord  Matufield  said,  that  there  was  not  any  statute  of 
limitations  which  woald  bar  an  action  upon  a  bond,  bat  that  there  was  a  tiire  when  a 
jQjry  n&igbt  presume  the  debt  to  have  been  discharged ;  as  where  interest  did  not  appear 
to  have  been  paid  for  sixteen  years.  But,  if  a  witness  is  produced  to  prove  the  contrary, 
as  by  showing  the  party  not  to  have  been  in  solvent  circumstances,  or  a  recent  acknow- 
ledgment of  the  debt,  the  jury  must  say  the  contraiy.  A  similar  doctrine  was  laid  down 
by  Lord  Man^fiddy  in  Oswald  v.  i^^A,  1  T.  R.  272,  where  he  said,  "that  there  was  a  dis* 
tinction  between  length  of  time  as  a  bar,  and  where  it  was  only  evidence  of  it ;  the  former 
was  positive,  the  latter  only  presumption ;  and  he  believed  that  in  the  case  of  a  bond,  no 
positive  time  had  been  expressly  laid  down  by  the  court,  that  it  might  be  eighteen  or 
nineteen  years.''  Although  these  observations  of  Lord  Mansfield  stand  unqualified,  and 
may  appear  to  establish  this  point,  vtf .,  that  a  less  period  of  time  than  twenty  years  is  of 
itself  sufficient  to  raise  a  presumption  of  payment ;  yet,  since  the  case  of  OswtUd  v.  Leghj 
in  tike  decisioli  of  which  Lord  Mansfield  concurred,  such  doctrine  cannot  fairly  be  inferred 
fh>m  them.  It  would  seem,  therefore,  that  the  positions  of  his  lordship  must  be  taken 
with  the  qualification  mentioned  in  the  text,  and  that  where  the  time  falls  short  of  twenty 
years,  other  evidence  will  be  required  to  raise  a  presumption  of  payment.  Where  the 
time  elapsed  is  considerable,  though  short  of  twenty  years,  the  slightest  evidence  will  be 
sufficient ;  but  it  ia  essentially  necessary  that  some  evidence  of  this  kind  should  be  given « 
for  where  to  debt  on  bond,  (Oswald  y.  Legh^  1  T.  B.  270,)  defendant  pleaded  payment, 
and  it  did  not  appear  that  there  had  been  any  demand  made  on  the  bond  for  nineteen 
years  and  a  half,  tiiis  circumstance  alone  was  holden  to  be  insufficient  to  raise  the  pre- 
sumption of  payment.  See  BoUz  v.  Ballman,  1  Yeates,  684 ;  Boyd  v.  Orant^  13  S.  k  R. 
134. 

A  receipt  for  interest,  (Eeardew  T.  Searey,  3  Harsh.  644,)  within  twenty  years,  indorsed 
on  the  bond  by  the  obligee,  (although  the  time  when  such  receipt  was  written  and  signed 
did  not  appear,  otherwise  than  by  the  indorsement,)  may  be  given  in  evidence  to  rebut 
the  presumption.  Str.  827,  3  Bro.  P.  0.  635,  Ld.  R.  1370.  Text  and  note  of  former 
edition. 

(1)  It  seems,  that  if  the  release  has  been  obtained  fhiudulently,  the  special  circum- 
stances under  which  it  was  given,  and  that  it  was  obtained  by  fraud,  may  be  replied. 
See  a  replication  of  this  kind  in  Craib  v.  D'Asih,  7  T.  R.  670,  n.  (b).  It  is  worthy  of 
remark,  that  in  Legh  v.  Leyhf  1  Bos.  k  Pul.  447,  where  the  obligor,  after  notice  of  th^ 
bond  having  been  assigned,  took  a  release  from  the  obligee,  and  pleaded  it  to  an  action 
brought  by  the  assignee  in  the  name  of  the  obligee,  the  court  (exercising,  as  it  should 
seem,  an  equitable  jurisdiction,)  set  aside  the  ple^k  on  a  summary  application.  In  order 
to  call  upon  the  court  to  exercise  this  equitable  jurisdiction,  it  must  be  made  out,  mani- 
festly and  clearly,  that  there  has  been  a  fraud  by  some  person  upon  the  plaintiff  seeking 
to  enforce  the  demand,  and  that  the  defendant  was  a  party  to  that  fraud :  and  in  a  recent 
case  the  court  refused  to  set  aside  a  plea  of  release,  when  the  releasor  had  an  immediate 
interest  in  the  money  sought  to  be  recovered,  and  no  fraud  was  shown.  PMU^ts  v.  da- 
gettj  11  M.  A;  W.  84.    See  Andrews  v.  Beeeher^  1  Johns.  Cas.  411. 


688  ^»w- 

release  from  the  one  was  a  release  from  the  others.  If  there  are  two  or 
more  obligors,  a  release  to  one  may  be  pleaded  in  bar  bj  the  other, 
whether  the  bond  be  joint,(2;)  or  joint  and  8everal,(aXl)  for  there  is  bat 
one  daty  extending  to  all  the  obligors,  and  therefore  a  discharge  of  one 
is  a  discharge  of  all.(2)  So  a  release  to  one  obligor  is  a  release  m 
equit7(i)  to  both,  as  well  as  in  law.  It  is  immaterial  whether  the  re- 
lease be  by  deed,  or  by  operation  of  law  ;{c){S)  for  where  the  obligee  b 
a  joint  and  several  bond,  made  one  of  two  obligors  his  execator,  who 
administered  and  died;  it  was  holden,(€2)  that  the  snryiving  obligor  was 
discharged :  for  a  personal  action  once  suspended  by  the  Tolnntary  act 

of  the  party  entitled  to  it,  is  forever  gone  and  discharged.(4) 
[  *589  ]  '''So  where  the  obligee  in  a  joint  and  several  bond  made  one 

of  two  obligors  his  executor,  with  other$j{e)  and  the  obligor 
exeontor  administered ;  it  was  holden,  that  the  action  was  discharged  as 
to  all  the  obligors.(5)  But  if  A.  and  B.  are  jointly  and  severally  bound 
in  an  obligation  to  C,  and  A.  makes  C.  and  D.  his  executors  ;  C  re- 
fuses, and  D.  administers,  and  afterwards  C.  makes  D.  his  executor ; 
D.,  as  executor  of  C,  may  maintain  an  action  on  the  bond  against 
B. ;(/)  for  when  the  obligor  makes  the  obligee  and  another  executors, 
and  the  obligee  refuses,  the  debt  is  not  released  or  discharged,  and  the 
obligee  or  his  executor  mav  sue  for  the  debt.(6)  If  feme  obligee  take 
the  obliffor  to  husband,  this  is  a  release  in  law.(j^)  So  if  there  be  two 
feme  obligees,  and  the  one  takes  the  debtor  to  husband.(A)  The  like 
law  is,  if  two  be  bound  in  an  obligation  to  a  feme  sole,  and  she  takes 
one  of  them  to  husband,  and  the  husband  dies,  the  wife  shall  not  have 

■ 

fa)  2  Rol.  Abr.  412,  (Q.)  pi.  4. 

a)  lb.  pi.  6 ;  1  Inst.  232,  ft.  (6)  Bower  t.  SwuOm,  1  Atk.  294. 

[e)  Cheelham  t.  Ward,  1  Bos.  k  Pal.  630,  recognised  in  IfkhoUon  t.  MiM,  4  A.  &  S. 
€82,  3. 

(d)  DwrehfUr  r.  WM^  3rd  Resolution,  Sir  W.  Jones,  345. 

\e)  Cheetham  T.  Wardf  I  Bos.  k  Pal.  630,  recognized  and  applied  to  a  promissory  note, 
indorsed  b  j  executor  of  payee,  FrutkUy  v.  Fox,  9  B.  &  C.  130. 

[/)  IhrehuUr  v.  WM,  W.  Jones,  345. 

Inst.  264,  b.  (A)  76. 
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I)  S.  p.  Crane  t.  AlUng,  3  Green,  423,  Tide  Bwreon  y.  Rmeard,  3  Penna.  57 ;  InfertoU 
^er^Mfit,  I  Whart.  358.    A  release  to  one  of  two  joint  and  soTeral  obligors  rdetses 

both  at  law,  bnt  eqaitj  will  not  giro  it  operation  beyond  the  intention  of  the  parties  tad 

the  justice  of  the  case.     Clagett  y.  Salffkon^  5  Gill  k  J.  314. 

(2)  See  HuiU  y.  United  Statee,  1  Gall.  32 ;  United  Statea  t.  Thompeon,  Gilpin,  622. 

!3)  But  a  release  by  will  Is  not  sufficient.  Paretme  y.  Coward,  Gas.  Temp.  H.  357. 
4)  Notwithstanding  the  legal  extinguishment,  in  equity  the  bond  wiU  be  considered 
as  assets,  ayailable  either  to  the  residnaiy  legatee,  or  heir  at  law,  as  the  case  may  be. 
Fox  y.  Fox^  1  West.  G.  T.  H.  162,  and  cases  there  cited.  "The  debt  is  conmdered  to 
haye  been  paid  by  the  executor  to  himself,  and  becomes  assets  in  his  hands.  Upon  this 
supposition  the  rule  in  equity  depends,  which  makes  the  executor  acconntabie  for  the 
amount  of  his  debt  as  assets."  Per  Lord  Tenterden^  G.  J.,  in  fVeakl^  r.  Fox,  9  B.  Ie  C. 
134.  See  farther  as  to  the  effect  of  making  an  obligor,  executor,  Wank/ordy.  Wankfierdy 
I  Salk.  305, 6. 

(5)  See  Marvin  y.  Stone^  2  Gow.  28. 

(6^  But  otherwise  if  the  obligee  administers.  Per  Gur.  S.  C.  If  a  debtor  make  his 
creditor  and  another  person  executors,  and  the  creditor  neither  proyes  the  will  nor  acts 
as  executor,  he  may  maintain  an  action  against  the  other  for  bis  demand  on  the  testator. 
Rawlineon  y.  Shaw^  3  T.  R.  557. 
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an  action  against  the  other  obligor.(»)  Bat  where  a  man,  on  the  day  of 
his  marriage  gave  a  bond  to  the  woman,  to  whom  he  was  to  be  married, 
by  which  he  stipnlated,  that  his  representatives  should,  within  twelve 
months  after  his  death,  pay  to  his  widow,  or  her  repres(  ntatives,(A;)  a 
Bum  of  money ;  and  the  marriage  took  place,  and  afterwards  the  husband 
died ;  whereupon  the  widow  brought  an  action  against  the  representa- 
tives of  the  hnsband,  on  the  bond ;  it  was  holden,  that  the  marriage  did 
not  operate  as  a  release  of  the  debt,  the  bond  not  being  payable  during 
the  lifetime  of  the  obligor,  nor  until  twelve  months  after  his  death.  To 
a  plea,  that  plaintiff  by  a  deed  of  release  had  released  one  of  two  joint 
obligors ;  the  plaintiff  replied,  that  the  release  was  given  at  the  request  of 
the  defendant,  (the  other  obligor,)  and  on  the  express' condition,  tnat  the 
release  should  not  operate  in  his  discharge ;  this  was  holden(2^ 
bad,  on  the  ground  that  it  sought  "^by  the  introduction  of  parol  [  "^bQO  ] 
evidence  to  put  on  an  instrument  under  seal  a  construction 
differing  from  the  import  of  that  instrument.  A  covenant  not  to  sue 
will  not  operate  as  a  release,(m)  in  its  own  nature,  but  only  by  con- 
struction, to  avoid  circuity  of  action.(l)  Hence,  if  the  obligee  of  a  bond 
covenant  not  to  sue  one  of  two  joint  and  several  obligors,  and  if  he  do 
80,  that  the  deed  of  covenant  may  be  pleaded  in  bar,  he  may  still  sue 
the  other  obligor.(2)  See  Fitzgerrard  v.  Trantj  11  Mod.  254,  and 
iMey  V.  Kynastofiy  Holt's  RepC  178 ;  1  Lord  Raym.  690,  and  12  Mod. 
551,  where  the  distinction  between  the  covenant  not  to  sue  a  sole  obligor, 
and  one  of  several  obligors,  is  taken;  in  the  latter  report  it  is  said,  *'A 
is  bound  to  B.,  and  B.  covenants  never  to  put  the  bond  in  suit  against 
A. ;  if  afterwards  B.  will  sue  A.  on  the  bond,  he  may  plead  the  cove-  , 
nant  by  way  of  release.  But  if  A.  and  B.  be  jointly  and  severally 
bound  to  C.  in  a  sum  certain,  and  C.  covenant  with  A.  not  to  sue  him, 
that  shall  not  be  a  release,  but  a  covenant  only ;  because  he  covenants 
only  not  to  sue  A.,  but  does  not  covenant  not  to  sue  B. :  for  the  cove- 
nant is  not  a  release  in  its  nAture,  but  only  by  construction  to  avoid 
circuity  of  action ;  for  where  he  covenants  not  to  sue  one,  he  still  has 
a  remedy ;  and  then  it  shall  not  be  construed  as  a  covenant,  and  no 


(t)  21  H.  VIL  30.  (ft)  Milboum  v.  Ewart,  5  T.  E.  381. 

I)  Cocks  T.  Nathy  9  Bingh.  341.     See  also  Brooks  v.  Stuart,  9  A.  &  E.  854. 
m)  Dean  v.  Newhall,  8  T.  R.  168. 


1 


(1)  A  bond  or  coTenant  by  the  creditor  to  sare  harmless  and  indemnify  the  debtor 
against  the  debt,  operates  as  a  release  of  the  debt.  Clark  v.  J?imA,  3  Govren,  151.  A 
covenant  may  be  pleaded  as  a  release,  but  it  must  be  a  covenant  between  the  parties 
only ;  and  if  it  contain  no  words  of  release,  it  will  not  be  construed  as  such,  unless  it 
gives  the  covenantee  a  right  of  action  which  will  precisely  countervail  that  to  which  he 
is  liable,  and  unless  it  was  the  intention  of  the  parties  tiiat  the  last  instrument  should 
defeat  the  first.  GameU  ▼.  Maeon,  2  Brock.  G.  G.  B.  185.  See  WhUaker  v.  SaiUbury^ 
15  Pick.  534. 

(2)  S.  P.  Walker  v.  M^Culhuffh,  4  GreenL  421,  where  it  was  held,  that  a  receipt,  not 
nnder  seal,  given  by  the  creditor  to  one  joint  debtor  for^  his  proportion  of  the  debt,  did 
not  discharge  the  others.  This  decision  is  supported  by  the  authority  of  the  Supreme 
Gourt  of  New  York,  in  Harrison  v.  Close,  2  Johns.  448 ;  Rowley  v.  Stoddard,  1  Id.  207 ; 
CaiskUl  Banky,  Messenger^  9  Gowen,  37;  and  see  Shotwell  v.  MiUer,  Goze's  Rep.  81 ; 
Legrand  v.  Baker,  6  Monr.  244.  The  contrary  doctrine  was  maintained  by  the^upreme 
GoUrt  of  Pennsylvania,  in  the  recent  cases  of  MUliken  v.  Brown,  1  Rawle,  391 ;  Benson  v. 
Kmeaid,  3  Penn.  57 ;  Finnp  v.  Cochran,  1  Watts  A  Serg.  112 ;  and  Maryland,  in  Geiser  v. 
Knavd,  4  Oill  A  J.  305 ;  Yates  v.  Donaldson,  5  Md.  Rep.  389. 
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more."  A  covenant  not  to  sne  one  of  two  joint  debtors  will  not  operate 
as  a  release  to  the  other.(n)  In  an  action  for  a  partnership  debt,  a  cove- 
nant not  to  sue,  entered  into  bj  one  only  of  the  plaintiffs,  cannot  be 
set  np  as  a  relea8e.(o) 

-  Even  in  those  cases  where  a  covenant  not  to  sne  shall  be  constraed 
to  ensure  as  a  release  to  avoid  circuity  of  action,  the  covenant  not  to 
sue  must  be  a  perpetual  covenant,  that  is,  a  covenant  not  to  sue  at  all ;  for 
a  mere  covenant  not  to  sue  within  a  particular  time(|7 )  will  not  have  this 
effect. (1)  In  such  case  the  party  cannot  plead  the. covenant  in  bar,  but 
is  put  to  his  action  of  covenant.  But  if  the  obligee  covenant  not  to  sne 
the  obligor  before  such  a  day,^^)  and  if  he  doy  that  the  Migor  »haU plead 
this  as  an  acquittance^  and  tnat  the  obligation  shall  be  void,  this  jr  a 
suspension  of  the  obligation,  and  so  by  consequence  a  release.  A  bond 
was  condit)oned,(r)  that  the  obligor  should  indemnify  the  obligee  from 
all  sums  the  latter  should  pay  on  aconnt  of  the  obligor ;  before  the 
execution  of  the  bond,  the  following  memorandum  was  indorsed  on  it, 
viz.  *'  that  the  obligee  hath  given  an  undertaken  not  to  sue  upon  the  bond 
until  after  the  obligor's  death  ;"  it  was  holden,  that  the  memorandum 
Was  to  be  taken  as  part  of  the  condition,  and  consequently  that  the 
bond  was  payable  only  by  the  representative  of  the  obligor  after  his 
death.(2)  ^ 

[  *591  ]  *8.  Set^off.{S) 

At  the  common  law,  if  the  plaintiff  was  indebted  to  the  defendant  in 
.  as  much  or  even  more  than  the  defendant  owed  to  him,  yet  the  defen- 
dant had  not  any  method  of  setting  off  such  debt  in  the  action  brought 
b^  the  plaintiff  for  the  recovery  of  his  debt.  To  obviate  this  inconve- 
nience and  to  prevent  circuity  of  action,  or  a  bill  in  equity,  it  was  en- 
acted, by  Stat.  2  Geo.  II.  c.  22,  s.  18,  (made  perpetual  by  the  8  Geo. 

(n)  Butt<m  T.  Eyre^  6  Taunt.  289.     [See  CroM  y.  Ailing,  3  Qreen,  423.] 

(0)  Walmtley  y.  Cooper,  3  P.  A(  D.  149;  U  A.  ft  B.  216. 

{p)  Deux  v.  Jeferye9,  Cro.  Eliz.  352;  1  Rol.  Abr.  939,  5.  (7. ;  AyUff  T.  SerimAxr*^  1 
Show.  46 ;  Salk.  573,  S.  C. ;  Thimbleby  y.  Bamm,  3  M.  ft  W.  210. 
(q)  1  RoL  Abr.  939,  L.  pi.  2. 
(r)  Bwffh  Y.  Pretton^  8  T.  R.  483.     See  Norton  y.  Wood^  1  Ruas.  ft  My.  178. 

(1)  A  coYenant  to  auapend  proceedings  on  a  judgment,  until  another  gecnrity  ifl  ex- 
hauBted,  not  being  perpetnal,  does  not  release  the  jndgment.  Seriba  y.  /^oim,  1  BroeL 
0.  0.  R.  166.  A  covenant  not  to  tue  the  obligor  of  a  bond  for  a  Umiied  Ctmc,  cannot  b« 
pleaded  in  bar  of  a  suit  on  the  bond.  Winmu  y.  HutUt^j  6  Wend.  471 ;  Berry  y.  B^in, 
2Blackf.  118. 

(2)  The  payment  of  a  less  sum  than  the  whole  debt,  without  a  release,  is  no  satisfrc- 
tion.  Oeiser  y.  Kreaval^  4  Gill  ft  J.  305.  Where  A.  assigned  his  proper^  for  sack 
creditors  as  should  execute  a  release,  and  defendant  released,  being  a  creditor  on  a  nofii 
'discounted  by  him  for  A. :  held,  he  had  still  a  right  to  retain  other  notes  deposited  with 
bim  bj  A.  as  collateral  security.  Leuns  y.  Bank  of  Penmylvanioy  3  WharC.  531 ;  BmuU 
Y.  Roffere,  10  Wend.  473.     See  Smith  r.  Stone,  4  Gill  ft  J.  311. 

(3)  In  debt  on  bond  by  A.,  assignee  of  B.  the  obligee,  against  G.  the  obligor,  i^ 
appeared  that  when  the  bond  was  given  a  settlement  was  made  and  releasee  executed  of 
all  claims  by  A.  and  B.  against  0.,  and  of  G.  against  A.,  and  A.  having  said,  "  Nowyoa 
will  go  and  bay  another  judgment  against  me,"  and  G.  replied^  *'  I  will  not;  I  will  pay 
the  bond  when  due :"  Held,  after  this  agreement,  G.  could  not  set  off  a  judgm^it  against 
B.,  assigned  to  him  after  the  execution  of  the  bond.    Henme  Y.  P^e,  3  Whait.  275. 
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II.  c.  24,  8.  4,)  that  ^^  where  there  are  mutual  debts  between  the  plain- 
tiff and  defendant ;  or  if  either  party  eue  or  be  sued  as  executor  or  ad- 
ministrator where  there  are  mutual  debts  between  the  testator  or  intes- 
tate, and  either  party ;  one  debt  may  be  set  against  the  other,  and  such 
matter  may  be  given  in  evidence  upon  the  general  issue,  or  pleaded  in 
bar,  as  the  nature  of  the  case  shall  require ;  so  as  ai  the  time  of  plead- 
iTig  the  general  issue,  where  any  such  debt  of  the  plaintiff,  his  testator, 
or  intestate,  is  intended  to  be  insisted  on  in-  evidence,  notice  shall  bo 
given  of  the  particular  sum  or  debt  so  intended  to  be  insisted  on,  and 
upon  what  account  it  became  due,  or  otherwise  such  matter  shall  not  be 
allowed  in  evidence  on  such  general  issue.  [But  as  to  notice,  see  opera- 
tion of  new  rules,  ante^  p.  156.] 

Upon  the  construction  of  this  statute  several  questions  arose :  First, 
Whether  a  debt  on  simple  contract  could  be  set  off  in  common  cases 
against  a  specialty  debt  r(l)  2ndly,  If  in  common  cases,  whether  they 
could  be  so  set  off,  where  an  executor  or  administrator  is  plaintiff  ?(2) 
and,  3dly,  Whether,  in  the  case  of  a  bond,  the  penalty  was  to  be  con- 
sidered as  the  debt  ?(8)  To  remove  these  difficulties,  it  was  enacted  and 
declared  by  stat.  8  Geo.  II.  c.  24,  s.  5,  that,  by  vurtue  of  "  the  pre- 
ceding clause,  mutual  debts  might  be  set  against  each  other,  either  by 
being  pleaded  in  bar,  or  given  in  evidence  on  the  general  issue,(8)  in 

(a)  Under  the  operation  of  the  Hew  rules  a  set-off  must  now  be  pleaded  specially.  See 
ante  p.  166. 

(1)  This  question  first  arose  in  St^hetu  y.  Loftinffy  M.  6  G.  2.  C.  B.  8  Vin.  462.  pi.  31, 
and  cited  hyWilUSf  C.  J.,  in  JSutehinaon  r.  Sturgea^  Willes,  262,  when  the  court  were  of 
opinion  that  a  simple  contract  debt  could  not  be  pleaded  by  way  of  a  set-off  to  a  bond. 
But  on  error  In  B.  R.,  Yorka^  G.  J.,  expressed  a  strong  opinion  to  the  contrary;  Prohyn^ 
J.,  concurred  with  the  G.  J. ;  Priee^  J.  doubted,  and  Xm,  J.  did  not  give  any  opinion ;  the 
decision,  however,  of  another  point  rendered  the  determination  of  this  question  unne- 
cessary at  that  time.  The  same  question  was  agaiu  agitated  in  Brown  v.  Holyoak^ 
Barnes,  290,  B.  7  G.  2  G.  B.  The  case  was  this :  In  debt  (by  an  administrator,  8 
Yin.  562,)  for  rent  on  a  lease  by  indenture,  the  defendant  pleaded  that  a  greater  sum  waa 
due  from  the  plaintiff  to  the  defendant,  upon  a  promissory  note ;  after  argument,  judg- 
ment was  given  for  the  plaintiff,  on  the  ground  that  his  demand  was  equal  to  a  specialty, 
and  that  a  simple  contract  debt  could  not  be  set  off  against  a  specialty  debt.  On  error 
in  B.  R.,  the  jndgmentof  the  Oourt  of  Common  Pleas  was  reversed  by  Lord  Mardmeke,  0. 
J.  and  the  court,  the  day  after  the  stat.  8  G.  2.  c.  24,  was  passed. 

(2)  In  Kemya  v.  Betaon,  8  Vin.  561,  pi.  30,  and  cited  Xi^WUUa^  C.  J.,  in  Huiehinaon  V. 
Sturgea,  Willes,  262,  it  was  holden  in  the  case  of  an  executor,  that  simple  contract  debts 
could  not  be  set  off  against  debts  on  specialties ;  for  the  debts  must  be  of  an  equal  nature ; 
otherwise  such  a  construction  might  occasion  a  davaatavit.  And  in  Joy  v.  Roberta,  in 
the  Exchequer  (cited  by  WUiaa,  G.  J.,  in  Huiehinaon  v.  Sturgea^  'Willes,  262,)  there  was  the 
same  resolution. 

(8)  In  debt  on  a  bond  for  762. 10«.  conditioned  for  the  payment  of  88Z.  the  defendant 
pleaded  a  debt  by  simple  contract  of  70/.  Stepkena  v.  Lo/Ung^  B.  R.  M.  7  G.  2  ;  2  Bam. 
338.  On  demurrer,  the  question  was,  whether  the  penalty  were  the  legal  debt,  so  that 
the  money  due  could  not  be  pleaded  against  what  was  really  due  upon  the  bond.  Judg- 
ment for  the  plaintiff  in  G.  B.  On  error  in  B.  R.,  Yorke,  G.  J.,  said,  that  the  penalty  of 
the  bond  was  the  legal  debt;  that  one  part  of  the  stat.  2  Geo.  2,  c.  22,  s.  13,  was 
to  be  compared  with  the  other;  and  therefore,  if  the  defendant  (as  he  might  have 
done,)  had  pleaded  the  general  issue,  and  given  in  evidence  part  of  the  plaintiffs 
demand,  and  craved  to  have  an  allowance  of  so  much,  this  would  not  have  aided  him, 
for  the  Jury  must  find  the  whole,  or  else  that  it  was  not  the  parties'  deed,  and  they 
eould  not  sever  the  debt;  so,  in  like  manner,  a  lesser  sum  than  was  demanded  by 
the  plafaitiff,  that  is,  than  the  penalty,  could  not  be  pleaded.  Judgment  of  G.  B. 
affirmed. 
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the  manner  therein  mentioned,  notwithstanding  sach  debts  were  deemed 
in  law  to  be  of  a  different  nature ;  nnless  in  cases  where  either  of  the 
said  debts  should  accrue  by  reason  of  a  penalty  contained  in  any  bond 
or  specialty ;  and  in  all  cases,  where  either  the  debt  for  which  the  action 
is  brought,  or  the  debt  intended  to  be  set  against  the  same,  hath  aocraed 
by  reason  of  any  such  penalty,  the  debt  intended  to  be  set  off  shall  be 
pleaded  in  bar ;  in  which  plea  shall  be  shown  how  much  is  due  on  either 

side;(l)  and  in -case  the  plaintiff  shall  recoTer  in  any  such 
[  *592  ]  action,  '''judgment  shall  be  entered  for  no  more  than  shall 

appear  to  be  due  to  the  plaintiff,  after  one  debt  being  set  off 
against  the  other  as  aforesaid.'^  In  debt  upon  a  bail-bond,  brought  by 
the  officer  of  the  Palace  Court, (^)  to  whom  the  defendant  had  giren  the 
bond  conditioned  for  the  appearance  of  A.  B.  to  answer  C.  D.  in  a  plea 
of  trespass  on  the  case ;  the  defendant  pleaded,  by  way  of  set-ofi^  a 
greater  sum  due  to  him  from  the  plaintiff,  by  simple  contract.  On  de- 
murrer, the  court  gave  judgment  for  the  plaintiff;  WiUeSj  C.  J.,  (who 
delivered  the  opinion  of  the  court,)  observing,  that  as  this  was  not  a  iMud 
conditioned  for  the  payment  of  money,  the  case  was  not  within  the  stat. 
8  Geo.  II. ;  and  it  was  not  within  the  stat.  2  Greo.  11.  because  the  plain- 
tiff  did  not  sue  in  his  own  right,  but  in  the  nature  of  a  trustee  for  C. 
D. ;  that  it  might  as  well  be  said,  that  when  a  person  sued  as  executor, 
the  defendant  might  set  off  a  debt  firom  the  plaintiff  to  the  defendant, 
in  his  own  right,  as  that  the  defendant  could  set  off  in  the  present  case. 
He  added,  however,  that  if  this  had  been  a  bond  to  the  sheriff^  assigned 
over  to  the  party  according  to  the  statute,  the  court  would  have  thought 
otherwise ;  and  that  the  penalty  must  have  been  considered  as  the  debt, 
this  not  being  a  case  within  the  stat.  8  Geo.  11.  To  debt  on  bond  con- 
ditioned for  the  payment  of  an  annuity,(u)  defendant  pleaded  that  a 
certain  sum  only  was  due  to  the  plaintiff  on  account  of  the  annuity,  and 
that  the  plaintiff  was  indebted  to  the  defendant  in  a  larger  sum  of 
money,  for  money  lent,  &c.,  which  he  claimed  to  set  off ;  on  demurrer, 
it  was  adjudged,  that  this  was  a  case  within  the  stat.  8  €reo.  IL  c  24, 
s.  5,  and  that  the  defendant  was  entitled  to  set  off  his  debt.  To  a  de- 
claration in  debt  by  assignees  of  bankrupt  for  money  received  by  de- 
fendant to  use  of  plaintiffs  assignees ;  plea,  that  bankrupt  before  hii 
bankruptcy  was  indebted  to  defendant  in  a  greater  sum  upon  an  account 
stated  between  them,  and  that  defendant  was  willing  to  allow  plaintifi 
to  set  off  against  such  debt  the  debt  claimed  in  the  declaration,  was 
holden(x)  ill  on  demurrer. 

The  following  rules  must  be  attended  to  in  a  pleading  a  set-off: — 
Uncertain  damages,  or  an  unliquidated  demand,  cannot  be  made  the 
subject  of  a  8et-ofi(y  )(2)    But  if  two  persons  agree  to  perform  certam 

(0  Hutehinton  v.  Sturges,  Willes,  261.  (u)  ColUm  y.  CoUmt,  2  Barr.  820. 

\z)  Oroom  y.  Mealey,  2  Bingh.  N.  G.  138. 

(y)  Jlowlet  v.  Strickland^  I  Cowp.  66 ;  Weigall  r.Watertj  6  T.  R.  488. 

(1)  Hence  the  defendant,  in  his  plea,  mnst  aver  what  isrealljdae;  and  this  ayer- 
ment  has  been  holden  to  be  traversable,  {Symmont  y.  KnoZj  3  T.  B.  65,)  although  laid 
vnder  a  videlicet.     Orimwood  y.  Barrit,  6  T.  R.  460. 

(2)  "  Debts  to  be  set  off  mast  be  such  as  an  indebitatui  a*nm^>n(  will  lie  for.''  Per 
Athhurtty  J.,  in  IfotcUt  v.  Strickland^  Cbwp.  66. 
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work  in  a  limited  time,(2)  or  to  pay  a  stipulated  sum  weekly,  for  such 
time  afterwards  as  it  should  remain  unfinished,  and  a  bond  is  prepared 
in  the  name  of  both,  but  is  executed  by  one  only,  with  condi- 
tion for  the  due  performance  of  the  work,  or  the  *payment  of  [  *593  ] 
the  stipulated  sum  weekly,  such  weekly  payments  are  in  the 
nature  of  liquidated  damages,  and  not  by  way  of  penalty*,  and  may  be 
Bet-off  by  the  obligee  in  an  action  brought  against  him  by  the  obligor 
who  executed.  2ndly,  A  debt  barred  by  the  statute  of  limitations 
cannot  be  set  of  ;(a)  for  the  remedy,  by  way  of  set-off,  was  intended  to 
supersede  the  necessity  of  a  cross  action ;  and  a  debt  barred  by  the 
statute  of  limitations  cannot  be  recovered  by  action.  If  such  debt  be 
pleaded,  the  plaintiff  ought  to  reply  the  statute.(6)  Sdly,  The  debts 
sued  for,  and  intended  to  be  set  off,  must  be  mutual^  and  due  in  the 
same  right.(l)  A  debt  due  to  a  person  in  right  of  his  wife,((?)  cannot 
be  set  off  in  an  action  against  him  on  his  own  bond.  Under  the  statutes 
of  set-off,  the  court  can  only  take  notice  of  an  interest  at  law.  ((2)  As 
to  particulars  of  set-off,  see  ctntCy  p.  157. 

A  plea  of  set-off  to  several  counts  is  not  divisible ;  and  the  plaintiff 
is  entitled  to  a  verdict  generally,  unless  the  defendant  proves  a  set-off 
equalling  the  whole  of  the  plaintiff's  aggregate  demand.(e) 


rV.  Debt  on  Bailhond.  p.  598  ;(2)  Stat.  28  Een.  VI.  c.  10.  p. 
598 ;  Ass^/nmeTU  of  Bait-bond  under  Stat.  4  Ann.  e.  16.  p. 
598 ;  Declaration  by  Assignee,  p.  600 ;  Of  the  Pleadings, 
p.  601 ;  Oomperuit  ad  Diem.  p.  602 ;  Nul  Tiel  Record,  p. 
602. 

At  common  law,  the  sheriff  was  not  obliged  to  take  bail  from  a  de- 
fendant arrested  upon  mesne  process,  unless  he  sued  out  a  writ  of  main- 
prize;  but  by  Stat.  28  Hen.  VI.  c.  10,  it  was  enacted,  that  sheriffs, 
under-sheriffs,   bailiffs   of  franchises,  and  other  bailiffs,(8)  should  let 

[z)  Fletcher  v.  Dyehej  2  T.  R.  32. 

la)  Per  WUlee,  G.  J.,  in  Huiehmeon  t.  Sturgee^  Willes,  262. 

\b)  Remington  r.  Stevene^  Str.  1271. 

Ic)  BqU  N.  p.  179,  cites  Paynter  y.  Walker,  G.  B.  E.  4  Geo.  III. 

[d)  Per  LUtUdaUy  J.,  Tucker  v.  Tucker,  4  B.  ft  Ad.  751. 

(0)  Mo&re  ▼.  Butlm,  7  A.  ft  B.  595 ;  2  Nev.  ft  P.  436,  recognized  in  Tuck  y.  Tuck,  5  M. 
&  W.  109,  ante,  p.  567. 

'  •   m    '  .        -       I   ■  ,         .  » 

(1)  See  cases  affording  an  illnstration  of  this  rule,  under  "Plea  of  Set-o£f,"  tit. 
**  Assumpsit,"  ante,  p.  155,  and  notes. 

(2)  In  Massachusetts  and  New  Hampshire,  it  seems  to  be  doubtful  whether  debt  will  lie 
on  a  bail-bond.  Sdre  faciae,  not  debt,  is  the  form  of  action  in  Massachusetts  on  a  bail- 
bond.  Crane  y.  Keating,  13  PIcJl.  339.  An  action  of  debt  on  a  recognisance  of  bail  may 
be  brought  in  a  diffierent  court  from  that  where  taken.  Davie  y.  Packard,  7  Peters,  276. 
See  ^bane  y.  Smith,  2  Pick.  81.  At  all  eyents,  it  is  held  that  the  action  wiU  not  lie  after 
one  year  from  the  final  judgment  against  the  principal.  lb.  Pearce  y.  Mead,  2  N.  Hamp. 
Bep.  359.    Otherwise  in  Missouri.    Palmer  y.  Atkinson,  1  Mis.  176. 

^  I  (3)  "  This  statute  does  not  authorize  theriffe^  bailiffs  to  take  obligations  for  the  appear- 
ance of  persons  arrested;  from  the  express  mention  of  bailiffs  of  franchises,  it  appears  that 
those  officers  only  are  meant,  who  haye  the  return  of  process.  When,  therefore,  the 
process  is  directed  to  the  sheriff,  the  indemnity  must  be  to  him.''    Per  BuUer,  J.,  in 
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out  of  prison  all  persons  by  them  arrested  or  being  in 
[  ♦594  3  *their  custody,  by  force  of  any  writ,  bill,  or  warrant,  in  any 
action  personal,(l)  or  by  canse  of  indictment  of  tre8pass,(2) 
upon  reasonable  8ur6ty(3)  of  sufficient  persons,  having  sufficient  within 
the  counties  where  such  persons  are  let  to  bail,  to  keep  their  days  in 
such  place  as  the  said  writs,  bills,  or  warrants,  shall  require ;  persons 
in  ward  by  condemnation,  ezecuUon,  capias  lUlagatum  or  exeommuni- 
catumy  surety  of  the  peace,  or  by  special  commandment  of  any  justice 
excepted.  And  no  sheriff,  &c.,  shall  take,  or  cause  to  be  taken  or 
made,  any  obligation  for  any.  cause  aforesaid,  3r  by  colour  of  their 
office,  but  only  to  themselvesy  of  any  person,  nor  by  any  person,  which 
shall  be  in  their  ward  by  course  of  law,  but  upon  the  name  of 
[  *595  ]  their  office,  and  upon  condition  that  the  prisoners  shall  ♦ap- 
pear at  the  day  and  place  contained  in  the  writ,  &c. ;  and  if 
any  sheriffs,  &c«,  take  any  obligation  in  other  form,  by  colour  of  their 
office,  it  shall  be  void.  The  constant  usage  since  the  passing  this  act 
has  been  for  sheriffs,  and  other  officers,  to  take  a  security  by  b(md,{^) 
Regularly,  this  bond  ouffht  to  be  taken  with  two  or  more  sureties,  at 
the  least,  the  words  of  the  statute  being  ^^  surety  of  sufficient  |>ersoiM/' 
and  the  sheriff,  &c.,  may  insist  upon  two  sureties  being  given ;  yet  it 
has  been  adjudged,(A)  that,  as  the  indemnity  is  for  the  protection  of 
the  sheriff,  sc,  he  liuf  waive  the  benefit,  and  take  a  bond  with  one 
surety  only. 

(ff)  See  note  (3),  below. 

(A)  Drury'8  case,  10  Rep.  100,  b.  101,  a,  recognized  in  Cotton  t,  WdUy  Cro.  EUz.862, 

Rogert  T.  Reeves^  1  T.  R.  422.  The  marshal  of  the  King's  Bench  is  an  officer  within  thiB 
statute,  Bracebridge  y.  Vaugkan^  Gro.  EUa.  66;  but  the  serjeant-at-arms  af  the  House  of 
Commons  is  not,  Norfolk  t.  Elliot^  1  Lev.  209.  See  1  Tidd's  Pract.  221-23S,  4th  Am. 
ed.,  and  notes. 

(1)  Upon  an  attachment  of  privilege,  attachment  upon  a  prohibition,  attachment  ii 
process  upon  a  penal  statute,  the  sheriff  may  be  compelled  to  take  bail  by  foree  of  this 
stAtute ;  but  not  upon  an  attachment  for  a  contempt,  issuing  out  of  B.  R.,  (Anon.  1  Str. 
479.  Resolved  by  all  the  judges)  or  C.  B.,  (Field  v.  Workhotue^  Comyn's  Rep.  264,)  or 
the  Court  of  Chancery,  for  disobeying  a  subpoena.  Studd  v.  Aeicn^  1  H.  Bl.  468.  But 
although  the  sheriff  is  not  compellable  to  take  bail  upon  an  attachment  oat  of  Chancery, 
.yet  he  is  not  prohibited  by  statute  23  Hen.  VI.  from  doing  so ;  and  a  bail-bond  so  takea 
is  good  at  common  law,  and  may  be  enforced  by  the  sheriff.  Morrtt'v,  Hayteard^  6  Taaot' 
569.  But  assignee  thereof  cannot  maintain  action,  it  not  being  within  the  stat.  of  4  45 
Ann.  c.  16.  Meller  v.  Palfreyman,  4  B.  Jk  Ad.  146.  In  Studd  r.  Aeton^  it  was  holden, 
that  the  words  "  by  force  of  any  writ,  bill,  or  warrant,  in  any  action  personal,''  were 
confined  to  actions  at  law. 

(2)  The  sheriff  is  not  authorized  (Bengough  y.  Ro^tittr,  4  T.  R.  505,)  to  take  a  bond  for 
the  appearance  ofpersons  arrested  by  him,  under  process  issuing  upon  ai\  indictmeDt  at 
the  quarter  sessions,  for  a  trespass  and  assault;  because  at  common  law  the  sheriff  could 
not  bail  any  persons  indicted  before  justices  of  the  peace,  (2  Hawk.  P.  G.  c.  15,  s.  3&) 
and  this  stM.  of  23  Hen.  VI.  was  not  passed  to  enable  the  sheriff  to  take  bail  in  cases  where 
he  could  not  bail  before ;  but  in  order  to  compel  him  to  take  bail  in  those  eases,  wheie 
he  might  have  taken  bail,  and  neglected  so  to  do.  At  common  law,  the  sheriff  m^ht 
have  bailed  persons  indicted  before  him  at  his  torn,  (Id.  sect.  27,)  and,  eonseqn^Uj, 
by  this  statute  he  was  compellable  to  bail  Such  persons ;  but  the  stet.  1  Bdw.  IT.  c.  2, 
having  taking  away  the  sheriff's  power  of  bailing  in  such  cases,  (lb.,)  the  stat.  23  Hen.  VL 
is  in  this  respect  rendered  of  none  effect. 

(3)  According  to  the  opinion  of  Ashkurat^  J.,  in  Rogers  v.  J^mtm,  1  T.R.  431,  a  security 
of  a  lower  nature  than  a  security  by  bond,  as  a  simple  contract  undertaking,  is  insoificie&t 
If  the  sheriff  refuses  to  take  bail,  sufficient  sureties  being  tendered,  the  proper  remedy 
against  him  is  an  action  of  trespass  on  the  case.    Smith  v.  HaU^  2  Mod.  33. 


The  form  of  surety  prescribed  by  the  statute  must  be  strictly  pursued, 
that  isj 

1st.  The  bond  must  be  made  to  the  sheriff  or  other  officer  himself. (t) 
Hence  a  bond  made  to  the  sheriff's  bailiff  is  bad. 

2ndly.  It  must  be  made  to  the  sheriff  or  other  officer  by  the  name  of 
his  office(Ar)  and  county.  On  error  in  debt  on  bail-bond,  it  was  ex- 
cepted,  that  it  was  not  shown,^  that  the  bond  was  to  the  sheriff  by  the 
name  of  his  office.  The  court  were  of  opinion  that  it  should  so  ap« 
pear  ;(Z)  but  they  thought  that  in  the  present  case  it  did  sufficiently 
appear  on  the  whole  declaration,  it  being  laid  solvend.  eidem  vieeeomiti 
et  a99ignati%* 

8dly.  There  must  be  a  condition  to  the  bond;  and  that  condition 
must  be  for  the  appearance  of  the  defendant  at  the  day  and  place  men-' 
tioned  in  the  writ,  &;c. ;  and  for  that  only.  Hence,  if  there  be  not  any 
condition  \{m)  or,  what  amounts  to  the  same  thing,  if  the  condition  be 
impossible,  as  where  the  condition  is  for  the  appearance  of  the  defendant 
at  a  day  passed  when  the  bond  is  made  ;(n)  the  bond  is  roid.  So  if  any 
other  condition  than  that  prescribed  by  the  statute  is  expressed  in  the 
bond :  as  if  it  be  conditioned  ^Ho  put  in  good  bail  for  the  defendant  at 
the  return  of  the  writ,  or  to  surrender  the  defendant,  or  to  pay  the  debt 
and  costs,  "(o)  it  will  be  bad.  But  if  the  bond  be  made  to  the  sheriff 
by  the  name  of  his  office,  and  the  condition  expresses  the  time  and 
place  of  appearance,  a  variance  in  other  respects  will  be  immaterial : 
a0  in  the  following  cases ;  where  the  writ  was  to  answer  A.  B.  in  a  plea 
^f  debt  qf  three  hundred  and  twenty  pounds^  and  the  condition  of  the 
bond  was  to  appear  to  answer  A.  B.  in  a  plea  of  debt.(|>)  Where  the 
irrit  was  to  answer  in  a  plea  qf  trespaee^  and  the  condition  was  to  ap^ 
pear  to  answer  generally,  without  saying  in  what  action ;  the  court 
held  the  bond  good :  because  no  other  action  shall  be  intended ;  and  the 
statute  only  requires  the  bond  to  be  conditioned  for  an  ap- 
pearance, *and  the  words  ^^  to  answer,  &c."  are  surplusage.(9)  [  *596  ] 
Where  the  writ  was  to  appear  before  our  lord  the  king,  at 
Westnunister,  and  the  condition  was  to  appear  before  his  migesty's 
mtiees  of  the  bench  at  Westminister  ;(r)  it  was  holden  sufficient.(l) 
.  Where  the  writ  was  to  answer  in  a  plea  of  trespass,  and  also  to  a  bill 
of  1002.  of  debt,  and  the  condition  was  to  answer  in  a  plea  of  trespass, 
of  1002. ;  the  rarianoe  was  holden  to  be  immateriaL(«)  Where  the  orig- 
inal was  to  answer  in  a  plea  of  trespass,  on  the  caee^  on  promieee  ;  and 
the  condition  was  to  answer  in  a  plea  of  trespass;  the  bond  was 
holden  to  be  good.(^)    Where  the  writ  was  to  answer  of  a  plea  of  tres- 

(i)  1  T.  R.  422.  (k)  Noel  v.  Cooper,  Palm.  378. 

(/)  SymBt  T.  OakeSj  Str.  893.  (m)  Graham  y.  CrawakaWy  3  Ler.  Y4. 

(n)  Samuel  v.  BvaTu,  3  T.  R.  569.  (o)  Rogen  y.  Seevesy  1  T.  B.  418. 

(p)  VUlieri  y.  HaaUngi,  Cro.  Jac.  286.  {q)  KirkebHdgt  y.  WUion,  2  Mt-  123. 

(r)  Kirkbride  y.  Dyke,  2  Ley.  180  j  T.  Jones,  46. 

(«)  CudweU  y.  Dunkm,  T.  Jones,  137 ;  2  Show.  51,  8.  C. 

(t)  Owen  y.  NiaU,  6  T.  E.  702. 


(1)  It  appears  from  Leyinz's  report  of  this  case,  that  the  defendant  brought  a  writ  of 
error  in  the  Exchequer  Chamber,  and  that  it  was  argued  again,  and  the  mcgority  of  the 
judges  were  for  affirming  the  judgment.  But  North,  G.  J.,  being  strongly  against  it,  it 
was  acyoumed. 
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pa88,  and  also  to  a  bill  of  the  said  John ;  and  the  oondition  vas  to 
answer  of  a  plea  of  trespass,  and  also  to  a  bill,  (omitting  the  words  ^*of 
the  said  John  ;*')  it  was  holden  an  immaterial  Fariance.^)  Where  the 
process  was  to  appear  before  the  barons ;  and  the  condition  was  to  ap- 
pear in  the  office  of  pleas  in  the  Court  of  Exchequer,  at  Westminister ; 
it  was  holden  well  enongh.(a;)  Where  the  process  was  in  an  action  of 
trover,  and  the  condition  was  to  appear  to  answer  of  a  plea  of  tr^pass 
on  the  case  on  promises ;  the  bond  was  adjudged  sufficient,  on  the 
ground  that  the  words,  ''  to  answer,  &c."  were  only  surplusage,  and 
might  be  rejected.(y)  Where  the  original  was  returnable  before  our 
lord  the  king,  wheresoever,  &c.;  and  the  words  ^^wheresoever,  &c.," 
were  omitted  in  the  bail-bond ;  and  it  was  objected^(2r)  that  bj  the 
statute,  the  sheriff  could  not  take  any  bond  but  such  as  corresponded 
with  the  writ,  whereas  this  might  be  to  compel  an  appearance  out  of 
England,  if  the  king  should  happen  to  be  so ;  but  the  court  said,  that  it 
was  sufficient  in  these  bonds  to  state  in  substance  the  design  of  the 
writ;  and  they  would  understand,  that  by  appearing  before  the  king, 
was  meant  before  the  king  in  his  courts  and  not  before  the  king  in  per- 
son. So  where  the  writ  was  to  appear,  on  a  general  return-day,  before 
the  king,  wheresoever  he  should  then  be  in  Englandy{a)  and  the  b<md 
was  conditioned  for  the  appearance  of  the  party  before  the  king,  at 
Westminster^  at  the  day  named  in  the  writ ;  the  variance  was  holden 
to  be  immaterial ;  Lord  Ellenhorough,  C.  J.,  observing,  that  West* 
minster,  according  to  the  common  understanding  of  ev^- 
[  *597  ]  body  at  this  day,  (considering  that  *the  Oourt  of  Eong^s 
Bench  had  been  invariably  held  there  for  many  eenturies, 
except  only  when  it  was  removed  for  a  short  period  to  Oxford,  is 
1665,)  was  the  place  meant  b^  the  more  general  description  in  the 
writ ;  and  that  the  variance  m  this  case  was  certainly  not  greater 
than  in  the  preceding  case  of  Shuttletvorth  v.  PUkinfftan. 

An  executor  brought  debt  in  the  debet  and  detinet(i)  upon  an  assign- 
ment of  a  bail-bond,  for  appearance  to  a  bill  of  Middlesex,  and  to 
answer  the  plaintiff  of  a  bill  of  trespass,  dc  etiam  biUce  querentis  ut 
exectUoris  L  S.  pro  1,500Z.  de  debito  secundum  eonsuetudinem  curioB 
nostras  coram  noois  exhibend.  .  On  demurrer,  it  wascoAtended,  that  this, 
action  ought  to  have  pursued  the  original  action,  and  to  have  been 
brought  in  the  detinet  only.  But  the  court  gave  judgment  for  the  plain- 
tiff;  Parker^  C.  J.,  observing,  ^^The  condition  of  the  bond  is  to  i^pear, 
in  the  first  place,  to  answer  the  plaintiff  in  an  action  of  trespass  in  hb 
own  right,  and  then  secundum  consuetude  cur.  to  answer  the  bill  in  debt 
as  executor,  for  this  court  has  not  jurisdiction  in  debt  originally ;  but 
in  whatever  county  the  court  is  sitting,  vou  may  have  a  bill  in  trespass; 
and,  when  the  party  is  brought  in,  a  bill  may  be  exhibited  against  hin 
in  any  other  action;  for,  being  in  custody  of  the  marshal  of  the  supreme 
court,  he  shall  answer  to  all  matters  there ;  so  that  this  bond  is  also  a 


(u)  Reneh  ▼.  BHtton^  10  Mod.  327.  (x)  PhilliptY,  PhiU^,  cited  2  Str.  1156. 

(y)  Davenport  ▼.  Parker,  Fort.  368. 

(2)  ShuUUworth  y.  Pilkington^  2  Str.  155;  7  Mod.  325,  Leach's  ed.,  cited  by  BuUer^S^ 
in  King  v.  Pippett,  1  T.  R.  240. 

(a)  Jonet  v.  Stordy^  9  East,  65.  (h)  Brumfidd  v.  Lander,  B.  I^  H.  12  Ann.  MSS. 


security  for  his  appearance  in  the  action  of  trespass,  which  is  in  the 
plaintiff's  own  right,  and  may  be  insisted  on  as  well  as  the  bill  in  debt, 
ergo  J  the  action  well  brought  in  the  debet  and  detinet."  This  action  is 
in  loco  of  the  sheriff.  If  the  sheriff  does  not  comply  with  the  injunetions 
of  the  statute,  and,  without  the  plaintiff's  consent,  takes  a  security  of  a 
different  kind  than  that  described  therein,  the  courts  will  not  afford  him 
any  relief,  nor  interpose  in  his  favour,  for  the  purpose  of  enforcing 
such  security,  on  the  ground  of  his  having  been  guilty  of  a  breach  of 
his  duty. 

Hence  where  a  sheriff's  officer{€)  took  an  undertaking  from  the 
defendants's  attorney,  instead  of  a  bail-bond,  for  the  appearance  of  the 
defendant,  and  bail  above  was  not  duly  put  in,  and  an  action  for  an 
eeoape  was  brought  against  the  sheriff,  the  court  would  not  relieve  him, 
by  permitting  him  to  put  in  and  justify  bail  afterwards ;  although  he 
offered  to  pay  the  costs  of  the  action  brought  against  him.  So  where 
the  defendant's  attorney  gave  the  sheriff's  officer  an  undertakinjr((2) 
that  he  would  eive  the  sheriff  a  bail-bond  in  due  time,  which  he  after- 
wards neglected  to  do,  and  the  plaintiff  recovered  against  the  sheriff  for 
the  escape ;  the  court  refused  to  proceed  summarily  against  the  attorney, 
to  make  him  pay  the  debt  and  costs,  for  his  breach  of  faith, 
on  the  ground  that  the  undertaking  *was  illegal.(l)  The  [*598] 
statute  23  H.  VI.  c.  10,  is  a  general  law,(/^  of  which  the 
king's  courts  will  take  cognisance,  although  it  is  not  pleaded.(2) 

As  to  the  manner  of  pleading,  so  as  to  take  advantage  of  this  statute, 
it  will  be  proper  to  remark,  that  the  special  matter,  which  brings  the 
case  within  the  statute,  must  appear  by  some  means  or  other  upon  the 
record :  if  it  be  shown  on  the  declaration,  it  need  not  be  pleaded.(/) 
So  if  it  appear  on  craving  oyer  of  the  bond,  the  defendant  may  demur 
without  showing  the  special  matter.(^)  In  short,  it  is  sufficient  if  it 
appears  on  any  part  of  the  record. 

If  the  defendant  does  not  appear  at  the  return  of  the  process,  accord- 
ing to  the  condition  of  the  bail-bond,  that  is,  if  he  does  not  put  in  and 

(c)  Fuller  v.  Prest,  7  T.  R.  109.  {d)  Sedffworth  v.  Spieer^  4  Kost,  668. 

•     (/)  Samuel  t.  Bvane,  2  T.  R.  569. 

Iff)  Per  BuUer,  J.,  in  Samuel  t.  JSvom,  2  T.  R.  675. 


(1)  It  is  to  be  obserred,  that  the  proyiBions  of  this  statute  are  confined  to  securities 
given  to  the  ekeriff  or  other  officer.  Hence,  bonds  given  to  the  plaintiff  are  not  within  the 
statnte;  {Baven  v.  Stoekdale,  Gonldsb.  66,  t^gteed  ia  Leech  v.  Davye^  Aleyn,  58;)  and 
conseqnentlj  may  be  taken  in  a  different  form  than  that  prescribed  bj  the  statute. 
HaU  V.  Carter^  2  Hod.  304 ;  per  Bulletf  J.,  Rogere  v.  Reevee,  1  T.  R.  422.  So,  also,  under- 
takings given  bj  the  defendant  or  his  attorney,  to  the  plamtijf  or  hu  attorney^  for  the 
appearance  of  the  defendant,  are  valid,  and  may  be  enforced  by  attachment.  No  bond  ia 
void  for  ease  and  &vor,  unless  given  to  the  sheriff  or  arresting  officer,  Kaoanagh  v. 
Janttrey  8  Greenl.  422. 

(2)  This  statate  was  formerly  considered  as  a  private  law.  But  in  Samuel  v.  JSvane, 
which  finally  decided  that  it  was  a  public  law,  it  was  observed,  that  whatever  might 
have  been  the  law  before  the  statute  of  Queen  Anne,  the  case  of  Saxby  v.  KtrhUf  Bull. 
N.  P.  224,  had  removed  all  doubt,  for  the  court  there  said,  though  the  23  Hen.  YI.  o.  10, 
were  a  private  law,  yet  the  statute  4  &  5  Ann.  having  enabled  the  sheriff  to  assign  such 
bond,  the  court  must  take  notice  of  the  law  that  enables  him  to  take  snch  bond.  See 
Beneon  v.  IFe^y,  2  Saund.  155,  a,  n.  (4). 
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perfect  bail  above  in  doe  time,(A)  the  bail-bond  is  fiorfdted,  and  the 
plaintiff  may  take  an  assignment  of  it.  This  coarse  is  nsusllj  pmsoed, 
if  the  bail  below  are  sufficient.  Before  the  statnte  for  the  amendment 
of  the  law,  4  &  5  Ann.  c.  16,  the  sheriff  was  not  compellable  to  affiign 
the  bail-bond,  though  if  he  had  not  assigned  it,  the  court  would  haTe 
amerced  him.  Another  mischief  at  common  law  was,  that  after  an 
assignment  of  the  bail-bond,  the  action  thereupon  must  have  been  broii^t 
in  the  name  of  the  sheriff,  who  might  have  released  the  ob]igor,(t)  and 
thereby  driven  the  plaintiff  into  a  court  of  equity.  To  remedy  these 
inconveniences,  it  was  enacted  by  stat.  4  jc  5  Ann.  e.  16,  s.  20,  ^'  that 
if  any  person  shall  be  arrested  by  any  writ,  bill,  or  jprocefis,  iasaing  oat 

of  any  of  the  king's  courts  of  record  at  Westminster,  at  the 
[  *599  ]  suit  of  '''any  common  person,  and  the  sheriff,  or  othffl*  officer, 

takes  bail  from  such  person,  the  shfiriff,(l)  or  other  o&eer,  at 
the  request  and  costs  of  the  plaintiff  in  such  action  or  suit,  or  his  lavfnl 
attorney,  $haU{2)  assign  to  the  plaintiff  in  such  action  the  bail-bond,  or 
other  security  taken  from  such  bail,  by  indorsing  the  same,  and  attest- 
ing it  under  his  hand  and  seal,  in  the  presence  of  two  or  more  credible 
witnes8es,(3)  which  maybe  done  without  any  stamp,  provided  the  assign- 
ment so  indorsed  be  duly  stamped  before  any  action  brought  therenpoa: 
and  if  the  bail-bond  or  assignment,  or  other  security  taken  for  bail,  be 
forfeited,  the  plaintiff  in  such  action,  after  such  assignment  made,  mar 
bring  an  action  thereupon,  in  his  otvn  name  ;  and  the  court,  what  tk 
action  %8  brought^  may,  by  rule  of  the  same  court,  give  such  reM  to 
the  plaintiff  and  defendant  in  the  original  action,  and  to  the  bail,  as  is 
agreeable  to  justice ;  and  such  rule  shall  have  the  effect  of  a  defeasance 
to  the  bail-bond."  By  s.  24,  it  is  provided,  ^^that  this  act  shall  extend 
to  all  courts  of  record  within  this  kingdom."  But  it  does  not  apply  to 
proceedings  in  equity.(ik)  Formerly,  although  by  this  statute  the  <^ 
where  the  action  was  brought  on  the  bail-bond,  was  expressly  anthonEed 
to  exercise  an  equitable  jurisdiction,  yet  upon  the  supposition  that  every 

(h)  Harrison  t.  Daviet,  5  Burr.  2683.  (t)  Shipl^  T.  Craiier^  2  Voitr.  13L. 

(A-)  MflUr  V.  Palfreyman^  4  B.  4  Ad.  146. 

(1)  In  the  case  ot  KiUon  r.  Fagg^  1  Str.  60,  (for  the  argnment  in  this  case,  we  10  Moil. 
288,)  the  question  being,  whether  a  bail-bond  was  well  assigned  by  an  under-sberifs 
clerk?  Parker,  C.  J.,  said,  that  he  had  the  advice  of  all  his  brethren ;  and  they  wfw  of 
opinion,  that  an  under  sheriff  might  assign  a  bail-bond  in  the  name  of  the  hifh-sbenf, 
it  having  been  the  constant  practice  ever  since  the  stat.  4^6  Ann.;  bat  Uial  if  t^ 
assignment  was  neither  by  the  sheriff,  nor  bis  under-sheriff,  as  in  this  case,  it  rosldnot 
be  good.  In  debt  on  a  bail-bond,  defendant  pleaded  that  there  was  not  any  assignDest 
of  the  bond  by  sheriff  or  under-sheriff.  It  appeared  in  evidence,  that  the  bond  tiad 
been  assigned  to  the  plaintiff  by  one  of  the  under-sheriff's  clerks.  The  preceding  cis* 
of  Kitton  V.  Fagg  was  cited  as  an  authority  to  show  that  this  was  notagoodaaognBiMt. 
But  Lord  Mansfield,  C.  J.,  was  cleariy  of  opinion,  that  the  seal  to  the  assignment,  bein^ 
the  seal  of  office,  was  sufficient  to  give  it  validity,  whoever  had  signed  it  Barm  v. 
Ashhy,  London  Sittings,  M.  T.  1756,  MSS. 

(2)  If  the  sheriff  refuses  to  assign  the  bail-bond,  it  seems  that  an  action  on  the  »» 
will  lie  against  him  for  breach  of  duty  imposed  by  the  sUtute.  Case  does  notlieagajast 
sheriff  for  not  assigning  a  bail-bond,  if  it  could  not  be  enforced.  NeweU  v.  Bocd^ff' 
8  Conn.  381. 

(3)  It  has  been  holden,  that  the  witnesses  must  be  different  persons  from  the  flSSi|nor 
and  assignee.     White  v.  Barrack^  \  M.  k,  W.  424. 
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other  court,  except  that  where  the  origiBal  action  was  brought,  was 
incompetent  to  exercise  that  jurisdiction,  it  was  holden,  that  an  action 
on  the  bail-bond,  whether  brought  by  the  as8ignee(Z)  or  the 
officer,(7»)  must  be  brought  in  that  court,  where  *the  original  [  *600  ] 
action  was  commenoed;  advantage,  howerer,  could  not  be 
taken  of  the  action  having  been  brought  in  a  wrong  court,  upon  the 
plea  of  nm  est  factum  ;{n)  but  not  by  R.  G.  H.  T.  2  Will.  IV.  28,  the 
sheriff  himself  may  sue  in  any  court ;  but  the  assignee  must  still,  as 
formerly,  bring  his  action  in  the  same  court  from  which  the  process 
issued,  upon  which  the  bond  was  taken.    Jervis's  New  Rules,  p.  49,  n.(c) 

The  assignment  may  be  stated  in  the  declaration  to  have  been  made 
in  a  different  county  from  that  in  which  the  bail-bond  was  given,  and 
the  venue  may  be  laid  in  the  county  in  which  the  assignment  is  stated 
to  have  been  made,  agreeably  to  the  rule,  that  where  matter  in  one 
county  is  dependent  on  matter  in  another  county,  the  action  may  be 
brought  in  either.  Debt  upon  a  bail-bond ;  and  plaintiff  declares  that 
lie  sued  out  a  writ  directed  to' the  sheriff  of  Surry, fo)  &;c.,  who  took  a 
bail-bond,  which  he  afterwards  assigned  to  the  plaintiff  at  London, 
where  the  action  was  brought.  Demurrer,  on  the  ground  that  the  action 
was  founded  on  the  bond  entered  into  by  the  bail,  and  that  being  laid 
to  be  done  in  Surry,  the  action  should  have  been  there ;  but  judgment 
for  the  plaintiff. 

It  is  sufficient  for  the  plaintiff  to  state  in  his  declaralion,(  a?)  that  the 
sheriff  assigned  the  bond  to  him  according  to  the  form  of  the  itatute^ 
without  adding,  that  ^^  the  assignment  was  under  the  hand  and  seal  of 
the  sheriff;"  and  the  defendant  may  plead,  that  he  did  not  assign,  ^c.y 
according  to  the  form  of  the  statute,  and  the  plaintiff  may  tender  an 
issue  thereon  in  those  words,  on  which  he  must  prove  that  the  assign- 
ment was  according  to  the  statute,  under  the  hand  and  seal  of  the 
sheriff.  So  though  the  statute  requires  the  indorsement  to  be  made  by 
the  sheriff  in  the  presence  of  two  witnesses,  yet  it  does  not  require  the 
names  of  the  witnesses  to  be  set  forth  in  the  declaration,  and,  conse^ 
quently,  if  they  are  omitted,  the  omission  will  be  holden  immaterial. (£) 
So  if  it  is  averred  in  the  declaration,  that  the  sheriff  assigned  the  ban- 
bond  by  indorsement  upon  the  said  writing  obligatory,  and  attested  it 
under  his  hand  and  seal,  in  the  presence  of  two  credible  witnes8es,(r) 
or  if  it  be  averred,  that  the  assignment  was  made  in  the  presence  of 
two  credible  witnesses,(8)  it  is  silfficient,  without  averring  that  the 
indorsement  was  attested  by  two  credible  witnesses.  A  profert  in  curid 
of  the  assignment  is  not  necessary,  because  the  assignment  is  not  by 

(I)  Chesterton  v.  MiddUhunt,  1  Burr.  642 ;  Walton  v.  Bent,  3  Burr.  1923;  Morrit  v. 
JUes,  2  Bl.  Rep.  838,  and  3  Wils.  348. 

(m)  Donatty  y.  Barclay^  8  T.  R.  152 ;  but  see  Newman  v.  Fawdtt^  1  H.  Bl.  631,  C.  B. 
contra^  as  to  sherifif,  that  he  may  sue  in  a  different  court. 

(n)  Wright  v.  Walmeley,  2  Campb.  396. 

(o)  Gregson  v.  Heathery  Str.  727,  and  Lord  Raym.  1445  j  Norcroft  V.  Matthews,  13  Geo.  I. 
S.  P.,  on  the  authority  of  Gregson  v.  Heather, 

(p)  Dawes  v.  Papworth^  Willes's  R.  408.  {q)  Robinson  v.  Taylor,  Fort  366. 

\r)  Leaf  y.  Box,  1  Wils.  121. 

{s)  Rollison  V.  Taylor,  13  Geo.  I.,  probably  the  8,  C,  with  Robinson  y.  Taylor ,  Fort.  366, 
(though  this  point  is  not  mentioned  in  that  report,}  cited  by  Wright,  J.,  in  Leqfe  v.  Box, 
1  Wils.  122. 
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deed.(t)    The  asaigni&ent  is  good,(«)  though  the  sheriff  be 
[  '^'GOl  ]  *ottt  ot  o£Sce ;  the  act  does  not  say  it  shaU  be  done  daring 
the  shrievalty. 

It  is  not  necessary  to  state  in  the  declaration,  that  the  defendant  in 
the  original  action  was  arrested,(2;)  nor  if  stated  is  it  trayer8able.(y) 
Neither  is  it  necessary  to  state,  that  the  debt  was  sworn  to  by  the  plain- 
tiff, nor  that  the  sum  sworn  to  was  indorsed  on  the  writ,  such  omission 
having  been  sanctioned  byli  series  of  precedents.(z)  Bail  to  the  sheriff 
are  liable  to  the  plaintiff's  whole  debt  (without  regard  to  the  snm  sworn 
to,)  and  costs,  to  the  extent  of  the  penalty  of  the  bail-bond.(aXl) 
After  a  defendant  has  been  discharged  out  of  custody  upon  the  bul- 
bond  being  given,(})  it  is  neither  in  the  power  of  the  baal  to  render  him, 
nor  of  the  party  to  surrender  himself  again  into  the  custody  of  the 
sheriff  before  the  return  of  the  writ,  without  the  consent  of  the  latter. 
But  the  sheriff  may,  if  he  pleases,  accept  the  surrender  of  the  party, 
who  is  willing  to  return  into  his  custody,  before  the  return  of  the  writ. 
And  if  the  sheriff  consents  to  do  so,  and  by  virtue  of  such  surrender  has 
the  defendant  in  his  custody  at  the  return  of  the  writ,(2)  the  court  will 
then  consider  it  as  if  no  bail-bond  had  been  given :  and  consequently, 
under  these  circumstances,  an  action  cannot  be  maintained  against  the 
sheriff  for  not  assigning  the  bail-bond  ;(<;)  nor  can  he  be  proceeded 
against  for  not  bringing  in  the  body,  although  upon  being  ruled  to 
return  the  writ,  he  returned  eepi  C€rpu9.(d) 

Pleadings. — To  an  action  of  debt  by  the  assignees  of  the  sheriff  upon 
a  bail-bond,  nan  est  factum  may  be  pleaded.  If  issue  be  joined  on  fum 
est  factum^  the  only  proof  required  on  the  part  of  the  plaintiff  (suppos- 
ing there  is  not  any  other  plea,)  is  proof  the  execution  of  the  bail-bond 
by  the  defendant  ;{e)  for  the  plea  of  nan  est  factum  does  not  put  in  issue 
any  other  allegation  in  the  aeclaration ;  consequently,  in  such  case,  it 
is  not  necessary  to  prove  the  writ,  assignment  by  the  sheriff,  &c.(3) 
Debt  on  a  bail-bond  given  upon  an  arrest  in  inferior  court ;(/) 
[  *602  ]  the  defendant  pleads,  that  before  the  "^day  of  appearance 
mentioned  in  the  condition,  he  was  rendered  to  the  gaoler 

(t)  Leaf  y.  Box,  1  Wils.  121. 

(m)  Hat/n  V.  Manning,  B.  R.  E.  8  Geo.  I.  Serjt.  Hill's  MSS.  vol.  29,  p.  68. 

(z)  Watkins  v.  Parry,  Str.  444.  (y)  Haley  v.  FUzgarrald,  Str.  643. 

\i)  Wiskard  ▼.  Wilder,  1  Burr.  3.30.  See  the  remarks  of  Sir  J.  Man^fkld  on  this  case, 
in  BUI  y.  HeaU,  2  B.  &  P.  N.  R.  201. 

(a)  Stevenson  r.  Cameron,  8  T.  R.  28.  (h)  BamUton  ▼.  WUtim^  1  East,  383. 

(e)  Stamper  y.  Milhoume,  7  T.  R.  122.  (d)  Jones  y.  Lander,  6  T.  R.  753. 

(e)  Hutchinson  y.  Keamt,  C.  B.  London  Sittings,  Trin.  T.  50  Geo.  III.  Sir  J.  MantfitU, 
C.  J.,  MS.    See  new  rules. 

(/)  Pawling  v.  Ludlow,  2  Show.  443;  3  Mod.  87,  S.  C, 


(1)  And  an  amendment  of  the  declaration  bj  which  the  damages  are  increased,  does 
not  exonerate  the  l)ail,  but  they  remiyn  liable  to  the  extent  of  the  penaltjr.  N,  H,  Bnk 
V.  Miles,  5  Conn.  Rep.  587. 

(2)  The  party  will  not  be  considered  as  legally  in  the  custody  of  the  sheriff,  ftom  the 
mere  circumstance  of  the  BberiflTs  having  received  notice  of  the  surrender,*  there  mmttU 
an  assent  on  the  part  of  the  sheriff  to  the  surrender,     1  East's  Rep.  383. 

(3)  S.  P.  Soloman  v.  Evans,  3  M<Cord,  274.  Therefore  the  defendant,  under  this  pies, 
cannot  object  that  the  assignment  of  the  bond  by  the  sheriff  was  not  under  seftl,  and  was 
made  in  the  presence  of  one  witness  only.    lb. 


there,  and  there  contiiraed  till  a  sapereedeae  oame :  upon  demurrer  the 
plea  waa  holden  good, 

Compermt  ad  Diem, — ^In  debt  on  bail-bond,  the  defendant  having 
oarayed  oyer  of  the  condition,  may  plead(l)  an  appearance  at  the  daj 
tinerein  mentioned,  according  to  the  form  and  effect  of  the  condition, 
concluding  irith  ^^and  this  he  ia  ready  to  certify  by  the  record  of  the 
appearance ;"  for  the  appearance  being  entered  of  record,  ia  not  triable 
by  jury,  but  by  the  record.(jr)  ;  This  plea  is  termed  a  plea  of  camperwt 
dd  diem.  If  the  appearance  is  not  entered  of  record,  the  bond  is  for- 
feited. (A)  To  the  plea  of  c&mperuit  ad  diem  the  plaintiff  may  reply 
tmU  tid  record,  viz.,  that  there  is  not  any  such  record  of  the  appear- 
ance.(2)  When  the  record  is  of  the  eame  court,(«)  this  replication  ought 
to  conclude  with  giving  a  day  to  the  defendant.  This  constitutes  a 
complete  issue  of  IsMSt ;  lEtnd  if  in  this  case  the  defendant  should  demur 
to  the  replication,  the  plaintiff  need  not  join  in  demurrer;  but  if  the 
record  is  not  produced  at  the  day,  the  plaintiff  may  sign  judgment.(A;) 
When  the  record  is  of  another  oourt,{l)  the  replication  ought  to  conclude 
-with  a  verification,  and  a  ]»rayer  of  judgment  ;(8)  the  defendant  there> 
i^n  rejoins,  *^  there  is  such  a  record ;"  and  the  court  gives  him  a  day 
to  bring  it  in.  If  the  record  is  not  brought  into  court  on  the  day,  judg- 
2Bent  of  failure  of  record  is  ffiyen.(4)  To  an  action  of  debt  on  a  biul- 
bond  to  the  plaint]ffs(97i)  as  sheriff  of  Middlesex,  the  defendant  pleaded, 
that  the  action  was  brought  by  the  plaintiffs,  for  the  benefit  o^  and  as 
trustee  for,  J.  S.  (the  shenriff 's  officer,)  by  whom  the  defendant  had  be^i 
asrested,  and  to  whom  the  defendant,  after  the  return  of  the  writ,  but 
before  the  sheriff  had  been  ruled  to  return  the  same,  paid  the  debt  and 
costs,  which  J.  S.  accepted  in  full  satisfaction  of  the  bond ;  and  that  if 
any  damage  had  accrued  for  default  of  the  defendant's  appearance, 
according  to  the  condition  of  the  bond,  it  was  occasioned  by  the  default 
of  the  sheriff's  officer  not  paying  ovw  the  debt  and  costs  to  the  plain- 
tiff in  the  action,  which  would  have  been  accepted  by  such 
fdaintiff.  On  special  demurrer,  the  case  of  ^Bottomley  v.  [  *60S  } 
JBrooh,{n)  was  cited  in  support  of  the  plea,  to  show  that  to 
debt  on  bond  the  defendant  might  plead,  that  it  was  given  to  the  plain- 
tiff in  trust  for  another ;  so  as  to  let  the  defendant  into  a  defence  which 
he  might  have  against  the  cestui  qiAc  truut*    The  court,  however,  were 

(g)  Bret  ▼.  Sh^pard,  1  Leon.  90.  (A)  Corbet  y.  Cook,  Cro.  Eliz.  (466). 

(t)  Cremer  y.  Wtekttt^  Ld.  Rajm.  650,  and  Garth.  617,  recognized  in  Jackion  v.  Wiekes^ 
7  Taunt.  30. 

(k)  Tipping  r.  Johfuon,  2  B.  ft  P.  303. 

(l)  Santfford  v.  Rogers^  2  Wils.  113 ;  2  T.  R.  443,  8,  C.  See  new  rale,  po9t,  under 
"  Deot  on  Jadgment,''  p.  617. 

(m)  SchoUy  and  DommUe  v.  Meamu,  7  East,  148. 

[fi)  11.  22  Geo.  III.  G.  B.,  cited  in  Wmeh  t.  JEMJty,  1  T.  B.  621. 


i; 


(1)  See  the  form  of  this  plea  of  an  appearance  in  B.  R.  T^butt^  ate.  PowU,  Lill.  Bntr. 
498y  and  a  similar  precedent,  p.  114.  For  the  form  of  plea  of  an  appearance  in  G.  B.  see 
the  same  hook,  p.  479. 

(2)  For  forms  of  this  replication,  see  Lill/s  Entries,  p.  114,  480,  498. 
(8)  See  the  form,  1  Sannd.  92. 

(4)  See  the  form,  1  Sannd.  92,  n.  (3). 
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of  opinion  that  the  plea  was  had ;  Lord  HBenharaughj  G.  J.,  obeerving, 
that  as  the  officer  could  not  have  released  the  bond,  he  conld  not  accept 
any  thing  in  satisfaction  of  it ;  and  further,  that  it  was  not  aU^ed  Unt 
the  bond  was  originally  given  to  the  sheriff  in  trust  for  the  officer;  nor 
did  it  appear,  how  he  afterwards  came  to  haye  any  equitable  interest  in 
it;  consequently  this  was  not  brought  within  the  case  cited.  Lawrence, 
J.,  adopting  the  remark  of  BuU^j  J.,  Donnelly  v.  2>unn,(l)  animad- 
verted on  the  plea,  as  being  an  attempt  «to  set  up  matter  as  a  legal  de- 
fence, which  was  nothing  more  than  an  equitable  practice  of  the  court 
in  exercising  a  summary  jurisdiction  over  its  officers.  (2) 

By  R.  G.  H.  T.  2  Will.  IV.  29,  in  aU  cases  where  the  baO-bond  shaD 
be  directed  to  stand  as  a  security,  the  plaintiff  shall  be  at  liberty  to 
sien  judraient  upon  it.  80.  Proceedings  may  be  stayed  on  payment 
of  costs  m  one  action,  unless  sufficient  reason  Be  shown  for  proceeding 
in  more.  See  Key  v.  Hill,  2  B.  &  A.  598,  where  before  the  new  rule 
the  court  did  so  stay  the  proceedings,  Abbott,  G.  J.,  dissentiente. 

The  legislature,  considering  that  the  power  of  arrest  upon  mesne  pro- 
cess was  unnecessarily  extensiTo  and  serere,  by  stat.  1  &  2  Yict.  c 
110,  sect.  1,  enacted,  that  no  person  should  be  arrested  upon  mesne 
process  in  any  civil  action  in  any  inferior  court,  or  (except  in  the  cases 
and  in  the  manner  thereafter  provided  for)  in  any  superior  court ;  and 
by  sect.  8,  if  a  plaintiff  in  any  action  in  any  of  her  Majesty's  superior 
courts  of  law  at  Westminster,  in  which  the  defendant  is  now  liable  to 
arrest,  whether  upon  the  order  of  a  judge,  or  without  such  order,  shaD, 
by  the  affidavit  of  himself  or  some  other  person,  show,  to  the  satisfae- 
tion  of  a  judge  of  the  said  courts,  that  such  plidntiff  has  a  cause  of 
action  against  the  defendant,  to  the  amount  of  202.  or  upwards,  or  has 
sustained  damage  to  that  amount,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England  unless  he  be 
forthwith  apprehended,  it  shall  be  lawful  for. such  judge,  by  a  special 
order  to  direct  that  such  defendant,  so  about  to  quit  England,  shall  be 
held  to  bail  for  such  sum  as  such  judge  shall  think  fit,  not  exceeding 
the  amount  of  the  debt  or  damages ;  and  thereupon  it  shall  be  lawfdl 
for  such  plaintiff,  within  the  time  which  shall  be  expressed  in 
[  *604  ]  such  *order,  but  not  afterwards,  to  sue  out  one  or  more  writ 
or  writs  of  capias  into  one  or  more  different  counties,  as  the 
case  may  require,  against  any  such  defendant  so  directed  to  be  held  to 
bail. 

The  principle  by  which  the  judges  will  be  guided  in  allowing  an 
arrest  under  the  foregoing  statute,  is  to  consider  whether  the  defend- 
ant is  about  to  leave  the  country  for  such  a  time  that  he  is  not  likely 
to  be  forthcoming  to  satisfy  the  plaintiff's  execution  at  the  period  when 
he  will  be  entitled  to  it  in  the  ordinary  course  of  law  proceedings.  '  It 


(1)  2  B.  &  P.  47,  where  it  was  decided,  that  bail  could  not  plead  the  bankraptcx  and 
certificate  of  their  principal  in  their  own  discharge.  This  decision  was  reeogniwd  ia 
Aldridge  v.  Harper^  10  Bing.  126. 

(2^  The  court  having  refused  to  relieve  the  defendant  in  a  baU-bond  suitf  he  cannot 
ayail  himself  of  the  same  facts  submitted  on  that  application,  as  a  defence  under  plea  of 
payment  with  leave,  &c.      WurU  v.  Mustelman^  5  Watts,  95. 


was  therefore  holden(o)  to  be  a  sufficient  ground  for  issuing  the  writ, 
that  the  defendant,  an  officer  in  the  army,  was  about  to  join  his  regi- 
ment stationed  abroad. 


V.  Debt  on  Bond^  with  Condition  to  perform  Covenants,  p.  604  ;(1) 
Assignina  Breaches  under  Stat.  8^9  Will.  III.  e.  11,  s.  8.  p. 
604,  5,  6. 

At  common  law,  it  was  usual  for  the  obligee  of  a  bond,  with  a  penalty 
conditioned  for  the  performance  of  covenants,  to  declare  on  the  bond 
merely ;  to  which  the  defendant  having  craved  oyer  of  the  condition 
and  the  deed  containing  the  covenants,  usually  pleaded  performance ; 
to  this  the  plaintiff  replied  a  breach  of  one  of  the  covenants ;  and  upon 
issue  joined,  and  proof  of  such  breach,  the  plaintiff  was  entitled  not 
only  to  recover  the  penalty,  that  being  the  legal  debt,  but  also  to  take 
out  execution  for  the  same:  although  the  penalty  far  exceeded,  in 
amount,  the  damages  which  he  had  sustained  by  the  breach  of  covenant. 
Under  these  circumstances,  the  defendant  could  only  obtain  relief 
through  the  interposition  of  a  court  of  equity,  which  would  direct  an 
issue  of  qttaTVtum  damnificatuSy  and  prevent  any  execution  being  enforced 
for  more  than  the  damage  actually  su8tained.(2)  To  prevent  plaintiffs, 
in  cases  of  this  kind,  from  converting  that  power,  which  the  strictness 
of  the  common  law  gave  them,  into  an  engine  of  oppression,  and  to 
avoid  the  circuitous  mode  of  relief  to  which  defendants  were  com- 
pelled to  resort,  it  was  enacted  by  stat.  8  &;  9  Will.  III.  c.  11,  s.  8, 
^'  That  in  actions  upon  bond,  or  any  penal  sum,  for  non-performance 
of  any  covenants  or  agreements  contained  in  any  indenture, 
deed,(8)  or  ^writing,  the  plaintiff  may{4)  assign  as  many  [  *605  ] 

(0)  Lfuxhin  t.  WiOm,  4  H.  Jt  W.  361. 

(1)  A  bond  for  the  "  faithful'^  performance  of  dniiies  as  a  teUer  in  a  bank  is  a  secnrity 
for  competent  skill  and  ordinary  diligence  as  well  as  integrity  and  it  is  a  snfficient 
afisignment  of  breach  that  defendant  as  teller  received  money  and  did  not  account.  Am, 
Bank  y.  AdamSj  12  Pick.  303.  An  official  bond  for  good  conduct  is  not  discharged  by 
a  faithftil  accounting  to  the  amount  of  the  penalty  but  stands  good  as  a  security  for 
losses  to  that  amount.  Potter  7.  Titeon^f  7  Greenl.  302.  In  debt  on  a  penal  bond  con- 
ditioned for  the  delivery  of  property  at  a  certain  time  and  place,  the  declai'ation.need  not 
ayer  a  demand  at  the  place.  AUter,  if  for  payment  of  money.  MUehell  v.  Merrill^  2 
Blackf.  87.  In  a  suit  against  a  surety  on  an  official  bond  by  the  U.  S.,  the  onus  is  on  the 
plaintiff  to  show  failure  of  principle.  U,  8,  y.  Bell,  Gilpin,  43.  But  such  surety  is  not 
discharged  by  a  settlement  on  another  account  though  subsequent  to  the  de&ult.  U,  S, 
y.  BeatHe^  lb.  98.  In  an  action  on  a  bond  containing  several  stipulations  in  its  con- 
dition, the  plea  of  performance  should  disclose  generally  or  specially  a  compliance  with 
all  the  stipulations  of  the  oondiUon.    Mugan  v.  Mugan^  4  Gill  k  J.  395. 

(2)  Where  a  bond  conditioned  to  convey  an  estate,  make  a  release  or  perform  any 
other  act  at  a  particular  day  or  on  demand,  and  it  appears  that  time  is  not  of  the  essence 
of  the  contract,  a  performance  after  the  day  or  on  second  demand,  accepted  by  obligee, 
saves  the  penalty.    Hogin»  v.  Beynoldj  15  Pick.  259. 

(3)  This  statute  is  not  confined  to  cases  where  the  bond  is  conditioned  for  performance 
of  covenants  in  some  other  instrument  than  the  bond ;  the  condition  of  the  bond  ia  an  agree- 
meni  in  vfriting  within  this  statute.  2  Burr.  826.  Neither  is  this  statute  confined  to  cases 
where  there  is  a  penalty  to  secure  the  performance  of  an  act,  on  the  non-perfonnance  of 

(4)  See  note  (1),  next  page. 
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keaohefl  ai  he  shall  think  fit,  and  the  jury,  upon  trial  of  such 
[  *606  ]  action  shall  aseeBS  not  *onl]r  gach  damages  and  costs,  as  ha?« 

which  the  obUgree  would  be  entitled  to  recover  uncertain  damages ;  bat  it  extends  tiao 
to  cases  where  the  agreement  is  for  the  payment  of  a  certain  som ;  as  to  bonds  con- 
ditioned for  the  payment  of  an  annuity,  {CoUuu  v.  CoUinSy  2  Bnrr.  820 ;  Waleoi  ▼.  O^M- 
ing,  8  T.  R.  126,  S.  P.,)  or  the  payment  of  a  debt  by  yearly  instalments.  Wilitrnffkhf  ▼. 
Surintorij  6  Bast,  550.  So  it  eixtends  to  bonds  conditioned  for  the  peiformance  of  wa 
award,  ( Welch  ▼.  Ireland^  6  td.  613,)  although  it  appears  that  only  a  single  sum  is  to  be 
paid  on  the  bond;  for  the  condition  being  to  perform  an  award,  in  othw  words,  to  per- 
form  an  agreement,  comes  directly  within  the  words  of  the  statute.  Bot  as  the  peit 
object  (Per  Tindalj  0.  J.,  delivering  judgment,  Smiih  t.  Bond,  10  Bingh.  131,)  of  the  statute 
was,  to  take  away  the  aeceBslty  of  applying  for  relief  to  a  court  of  equity,  this  statute 
does  not  extend  to  bail,  {Moody  ▼.  Fkeaaanlf  2  Bos.  k  Pul.  446,)  w  repleTin,  (Middiekm  v. 
Bryan^  3  M.  &  S.  155,  recognised  in  Smith  ▼.  Botid^  10  Bingh.  132,)  bonds,  or  post  obit 
bonds,  (Stair  ▼.  E.  of  Murray^  2  B.  ft  C.  82,  cited  by  Tindalj  C.  J.,  delivering  judgment 
Ia  Smith  T.  Bond,  ttbi  wp,,)  or  warrant  of  attorney  to  enter  up  a  judgment,  {8haw  t.  Mm^ 
fuU  of  WoreetteTy  6  Bingh.  385,)  giveo  as  a  securi^  for  a  debt  on  demand^  or  a  bond 
with  a  penalty  conditioned  for  the  payment  of  money  at  a  given  day,  with  a  stipulatxon 
that  on  any  def&ult  in  paying  the  interest,  the  whole  sum  should  be  demandable ;  (James  w, 
rhomat,  6  B.  ft  Ad.  40,)  in  these  cases  the  court  can  reliere  the  defendant  witiwut  his 
being  compelled  to  file  a  bill  in  equity ;  and  it  may  be  observed,  that  it  has  not  been 
holden  to  extend  to  common  money  bonds,  that  is  bonds  with  a  penalty  conditioned  for 
the  payment  of  a  less  sum  of  money  at  a  day  or  place  certun.  It  seems,  that  in  caa^  of 
this  last  kind,  defendants  are  sufficiently  protected  against  an  unconscientious  demand 
of  the  whole  penalty  by  stat  4  Aaii.  c.  16,  sect.  13,  by  which  it  is  enacted,  '*  that  if,  at 
any  time  pending  an  action  upon  any  such  bond,  the  defendant  shall  bring  into  cooxt 
the  principal,  interest  and  costs  of  suit,  the  same  shall  be  taken  in  discharge  of  the  bond, 
and  the  court  shall  give  judgment  accordingly.'' 

(1)  This  statute  having  been  made  for  the  protection  and  relief  of  the  defoadants,  these 
words  "  may  assign,"  have  been  construed  to  be  compulsory  on  the  plaintiff;  Draper. 
Brand,  2  Wils.  377  ;  JIardy  v.  Bern,  5  T.  R.  540  ;  as  have  the  words,  "  may  suggest,""  in 
the  subsequent  part  of  the  statute,  where  the  defendant  suffers  judgment  by  deiauh, 
MoUe  V.  Hoaetcell,  5  T.  R.  538;  or  plaintiff  obtidns  judgment  on  demurrer;  Waieotr, 
Ooulding,  8  T.  B.  126.  But  see  Mtmro  v.  AlMre,  2  Calnes'  Rep.  320;  Van  Smtku^en  v. 
Le  Witt,  4  Johns.  Rep.  213 ;  Hedgee  v.  Suffolk,\2  Johns.  Gas.  406.  Since  the  Bnglisb  deter- 
minations, some  of  the  most  eminent  pleaders  have  thought  it  more  convenient,  in  cases 
to  which  the  statute  applies,  to  set  forth  the  condition  of  the  bond,  and  to  assign  the 
breaches  in  the  declaration,  than  in  any  subsequent  stage  of  the  proceedings.  In  debt 
on  bond  with  special  condition  and  assignment  of  breach  the  damages  laid  in  the  declara- 
tion are  merely  nominal  and  the  jury  may  go  beyond  them.  Allen  v.  Smith,  7  Halst 
160.  This  practice,  as  it  seems,  was  founded  on  the  supposition,  that  if  the  breaches 
were  not  assigned  in  the  declaration,  and  the  defendant  pleaded  non  ett  faditm,  the 
plaintiff  would  be  precluded  fh>m  making  the  suggestion  required  by  the  statute:  but, 
,  in  the  case  of  Ethereey  v.  Jackson,  8  T.  R.  255,  it  was  holden,  that  after  issue  joined  on 
n<m  est  factum,  the  plaintiff  might,  upon  summons  and  a  judge's  order,  amend  the  issue, 
aad  proceed  according  to  the  directions  of  the  statute;  for  per  Cur.,  it  is  manifest  that 
the  legislature  contemplated  cases  where  the  plaintiff  had  not  originally  assigned 
breaches  in  the  declaration,  which  the  statute  enabled  him  to  supply  by  entering  a  sug- 
gestion on  the  record,  even  after  judgment,  and  therefore,  d  fortiori,  it  might  be  done 
before.  The  case  of  Ethersey  v.  Jackson,  was  recognized  in  Bomjray  v.  Rigby,  5  M.  ft  S. 
60,  and  in  Webb  v.  James^  8  M.  ft  W.  645 ;  in  the  former  of  which  it  was  holden,  that, 
after  a  plea  of  non  eM  factum,  and  that  the  bond  was  obtained  by  fraud  and  covixi,  where 
breaches  are  not  assigned  in  the  declaration,  the  plaintiff  may  suggest  them  in  making 
up  the  issue.  See  forther  on  this  subject,  the  notes  of  Seijeant  Williams,  in  his  editioa 
of  Saunders,  vol.  i.  p.  58,  n.  (1),  and  vol.  ii.  p.  187,  n.  (2).  Debt  on  the  usual  adminis- 
tration bond  against  the  surety;  Plea,  non  estfaehim,  and  issue  by  plaintiff,  witb  a  sug- 
gestion of  several  breaches.  A  rule  to  show  cause  why  some  of  the  breaches  should  not 
be  struck  out,  or  why  the  defendant  should  not  be  allowed  to  suffer  judgment  by  delholt, 
and  pay  one  shilling  damages  thereon,  was, refused :  Bayley,  B.,  observing,  that  in  this 
case,  on  the  snggeation,  the  jury  were  to  inquire  into  the  truth  of  the  breaches ;  aad  that 
be  was  not  aware  of  any  case  where  a  party  had  suffered  judgment  by  deftnlt  on  such 
breaches ;  and  it  seemed  to  him  oontrarf  to  the  provisions  of  the  statute  that  he  should 
do  so.    Archbishop  of  Canterbury  v.  BoberUon,  1  Cr.  ft  M.  181 ;  3  Tyrw.  419,  tLS^Ci 
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been  herefcofbre  usually  done  in  Bach  csaea^  bvt  ako  dara^ges  for  such 
tlie  assigned  breaches  as  the  plaintiff  flhall  prove  to  have  been  broken ; 
and  like  judgment  shall  be  entered  on  such  verdict,  as  heretofore  hath 
been  usually  done  in  such  like  actions.  "(^) 

If  judgment  shall  be  ffiven  for  the  pkintifi^  on  demurrer,(2)  or  by 
confession,  or  nil  <2u^,(8)  then  the  statute  directs,  ^^  That  the 
^plaintiff  upon  the  roIl(4)  may  suggest  as  manv  breaches  of  [  '*'607  ] 
tike  covenants  and  agreements  as  he  shall  think  fit,  upon  which 
shall  issue  a  writ(5)  to  the  sheriff  of  that  county  where  the  action  shall 
be  brought,  to  summon  a  jury  to  appear  before  the  justice  or  justices 
of  assise,  or  nid  prtMy  of  that  county ,(6)  to  inquire  of  the  truth  of 

BayUy^  B.,  added,  that  the  present  was  not  the  defendant's  only  coarse;  he  mi^ht  have 
pleaded  performance,  and  saffered  Jndgment  bj  defkalt  in  answer  to  the  repUcation. 
Where  breaches  are  assigned  in  the  repUcation  under  this  statute,  the  jury  maj  assess 
damages  without  a  special  venire.    Seott  ▼.  Staley^  4  Bingh.  N.  C.  724,  recognifing  Quin 
Y.  King,  1  M.  ^  W.  42.    The  usual  course  of  pleading  on  bonds  for  the  performance  of 
coTenantB,  is,  for  the  plaintiff  to  declare  in  debt  for  ^e  penalty,  the  defendant  to  crave 
oyer,  and  plead  a  general  performance,  the  plaintiff  to  rep^  and  set  forth  particular 
breaches ;  and  the  defendant  to  rejoin  to  these  breaches,  and  take  issue  thereon.    But  if 
the  plaintiff  assigns  the  breaches  in  his  declaration,  the  defendant  is  bound  to  meet  the 
allegations  by  something  more  than  a  general  plea  of  performance :  he  ought  to  show 
when,  how,  and  where  to  perform.    Per  Kmt^  Gh.  J.  in  Po%t  MatUr  General  t.  Ooekr^Hf 
2  Johns.  Rep.  413 ;  Ilfunro  v.  Allaire^  2  Gaines'  Rep.  320.   And  plaintiff  may  assign  double 
breaches.   Id.    A  breach  assigned  generally  by  negativing  the  words  of  the  condition  or 
covenant  is  suiBcient.    Hughee  v.  Smith,  5  Johns.  Rep.  168 ;  8mtk  v.  Jansen,  6  Id.  Ill ; 
Warren  v.  Powers,  6  Gonn.  Rep.  373,*  Kerr  v.  MeretUth,  4  Teates,  283 ;  Wiimer  v.  Barrie, 
5  Har.  kj.l;  Union  Bank  v.  Ridgely^  1  Har.  k  Gill,  324 ;  Pendleton' 9  case,  1  Honroe,  176. 
(1)  In  an  action  on  an  official  bond  of  sheriff  against  the  sureties,  if  the  breach  con- 
sists in  not  levying  on  the  goods  and  lands  of  a  defendant  at  the  time  the  execution  wae 
delivered  to  him,  it  should  be  shown  in  the  assignment  of  the  breach  that  the  neglect 
was  after  the  execution  of  the  bond  and  also  that  the  defendant  then  had  ^ods  or  lands. 
The  StaU  V.  RoberU,  7  Halst.  114.    See  Rtea  v.  Tieknor,  1  Miles,  183. 
f2)  See  QHdeweU  v.  M'Gaughey,  2  Blackf.  359. 

(3)  The  only  difficulty,  in  cases  where  a  party  obtains  a  judgment  on  demurrer  or  by 
default,  and  is  obliged  to  proceed  under  this  statute,  respects  the  costs  of  the  inquisition, 
which  if  the  plaintiff  does  not  obtain,  he  is  in  a  worse  condition  than  he  would  have 
been  before  the  statute.    To  obviate  tiiis  difficulty,  Mr.  Sexjeant  Williams,  in  a  note  to 
Oemu/ord  v.  Griffith,  1  Saund.  58,  recommends,  that  the  judgment  should  be  suspended 
until  after  the  return  of  the  inquisition,  and  proposes  a  form  of  entry  for  that  purpose ; 
to  which  form.  Lord  AlvahUy,  in  Hankin  v.  Broomhead^  3  Bos.  k  PuL  612,  said,  that  ha 
did  not  see  any  objection.    His  lordship,  however,  su^^ested  another  mode  of  proceed- 
ing,  that  is,  that  an  application  should  be  made  to  the  court,  to  order  the  master  to  tai 
the  costs  of  the  inquisition,  and  then  to  add  them  to  the  sum  to  be  levied  under  the  exe- 
cution.*   In  debt  on  bond  in  the  penal  sum  of  2,000^.,  conditioned  for  the  performance  of 
covenants,  defendant  suffered  judgment  by  default;  whereupon  the  usufd  common  law 
judgment  in  debt  was  entered  for  the  recovery  of  the  debt  and  damages;  the  plaintiff 
Uien  proceeded  to  suggest  breaches,  upon  which  suggestion,  a  writ  of  inquiry  wa« 
awarded  and  executed,  and  damages  and  costs  assessed ;  after  which,  the  plaintiff  entered 
a  second  judgment  for  the  damages  assessed  under  the  writ  of  inquiry,  and  further  costs 
adjudged  by  the  court,  and  then  entered  a  remittitur  as  to  the  costs.    A  writ  of  error 
having  been  brought ;  it  was  holden,  that  the  second  judgment  could  not  stand ;  and 
thereupon  it  was  ac^udged,  that  the  second  judgment,  with  the  amerciament,  should  be 
reversed,  and  that  the  former  judgment  should  remain  unimpeached.   Hankin  v.  Broom^ 
head,  3  Bos.  k  PuL  607. 

(4)  See  note  (1),  anU^  p.  605.    No  suggestion  is  necessaiy  on  a  judgment  by  wanaiil 
of  attorney.    KumereUy  v.  Mueeen,  5  Taunt.  264. 


!5)  See  the  form  of  this  writ,  2  Wms.  Saunders,  187,  c. 


By  Stat.  3  4  4  Will.  IV.  c.  42,  s.  16,  the  writ  shall  be  executed  before  the  sherifl; 
an  leas  otherwise  ordered  by  the  court  where  action  is  pending,  or  by  a  judge  of  one  ef 
the  superior  courts. 
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erery  one  of  those  breaches,,  and  to  assess  the  damages  that  the  plaintiff 
shall  have  sustained  thereby;  in  which  writ  it  shaU  be  commanded  to 
the  said  justices,  that  thej  shall  make  a  retum(l)  thereof  to  the  court, 
whence  the  same  shall  issue,  at  the  time  in  such  writ  mentioned ;  and 
in  case  the  defendant,  after  such  judgment  entered,  and  before  any 
execution  executed,  shall  pay  into  court,  to  the  use  of  the  plaintiff,  hu 
executors  or  administrators,  such  damages  so  to  be  assessed,  by  reason 
of  all  or  any  of  the  breaches  of  such  covenants,  together  with  costs  of 
suit,  a  stay  of  execution  of  the  said  judgment  shsJl  be  entered  upon 
record ;  or  if,  by  reason  of  any  execution  executed,  the  plaintiff,  or  ]m 
personal  representative,  shall  be  fully  paid  or  satisfied  all  such  damages, 
with  costs  of  suit,  and  all  reasonable  charges  and  expenses,  for  execut- 
ing the  said  execution,  the  body,  lands,  or  goods  of  the  defendant,  shaO 
be  thereupon  forthwith  discharged  from  the  said  execution,  which  shall 
likewise  be  entered  upon  record;  but,  notwithstanding,  in  each  case 
such  judgment  shall  remain  as  a  further  security  to  answer  to  the  plain- 
tiff and  his  personal  representative,  such  damages  as  shall  be  sustained 

for  further  breach  of  any  covenant  in  the  said  indenture,  &c., 
[  *608  ]   upon  which  the  plaintiff  may  have  a  *9e%re  facia8,{2)  upon 

the  said  judgment  against  the  defendant,  or  against  his  heir, 
terre-tenant,  or  his  personal  representative,  suggesting  other  breaches 
of  the  said  covenants  or  agreements  :(3)  and  to  summons  him  or  them 
respectively,  to  show  cause  why  execution  shall  not  be  had  upon  the 
said  judgment :  upon  which  there  shall  be  the  like  proceeding,  as  wis 
in  the  action  of  debt  upon  the  said  bond,  for  assessing  damages  upon 
trial  of  issue  joined  upon  such  breaches,  or  inquiry  thereof,  upon  a  writ 
to  be  awarded  as  aforesaid ;  and  upon  payment  or  satisfiiuition  as  afore- 
said, of  such  future  damages,  costs,  and  charges,  all  further  proceedinss 
are  again  to  be  stayed  ;  and  so  totiea  quoties ;  and  the  defendant,  his 
body,  lands,  or  gooob,  shall  be  discharged  out  of  execution  as  afore- 
said."(4) 

il)  See  the  form  of  poster  retained  by  justices  of  assize,  2  Wms.  Saaoders,  187,  e. 
2)  See  form  of  this  writ  a^inst  defendant,  Tidd's  Pract  Forms,  Ist  ed.  p.  430.  If 
the  plaintlflf  proceeds  to  execution,  without  a  tcirefaeia^,  the  cpurt  will  set  aside  the  exe- 
cution, and  order  the  money  levied  under  it  to  be  restored.  WUUmffhbf  r.  Swmictij  6 
Bast,  550.  In  cases  within  this  statute,  although  new  breaches  take  place  within  a  jear 
after  judgment  recovered,  yet  the  plaintiff  is  bound  to  sue  out  a  adrefaeuUf  S,  C. 

(3)  On  a  bond  of  indemnity  there  can  be  but  one  judgment  against  the  same  party, 
which  is  for  the  penalty  with  damages,  assessed  by  the  jury,  for  Uie  breaches  assigned. 
For  subsequent  breaches,  the  remedy  is  by  tcirefaciat  on  that  judgment,  the  aasignmeBt 
of  additional  breaches,  and  the  assessment  of  additional  damages.  Jhijjfy  ▼.  l^ytk,  5 
Watts,  120 ;  Adatm  r.  Buah,  Id.  289. 

(4)  Pleas — 1.  Non  est /actum.  2.  Performance  of  the  condition ;  plaintifPreplied  seCtii^ 
forth  breaches,  and  issue  was  joined  thereon.  A  verdict  was  taken  upon  the  issue 
of  non  ett  factum  only,  and  damages  assessed  by  reason  of  the  detention  of  the  debt 
to  one  cent,  besides  costs  and  charges  to  six  cents.  Judgment  thereon  fbr  dd>t  and 
costs.  Per  Curiam.  Where  breaches  are  assigned,  the  jury  at  the  trial  must  assess 
the  damages  for  such  breaches  as  the  plaintiff  shall  prove  to  have  been  broken ;  other- 
irtse  the  verdict  is  erroneous,  and  a  ventre  de  novo  will  be  awarded.  Van  Bmtkt^tm 
Y.De  Witty  4  Johns.  Rep.  213. 

Where  there  is  a  demurrer  to  the  declaration,  and  the  declaration  is  adjudged  suf- 
ficient, an  entry  on  the  record  that  the  judgment  on  the  demurrer  be  stay^  until 
the  truth  of  the  breach  to  be  suggested  be  ascertained,  and  the  damages  assessed,  is 
correct  within  the  statute,  which  is  to  receive  a  liberal  and  beneficiid  constructioii. 


DBBT.  608 


YI.  Debt  an  Bond  of  Aneestor  nyainvt  Heir.  p.  608 ;  Pleadings,  p. 
610 ;  JRiens  per  Descent,  p.  610 ;  Replication,  p.  610 ;  Of  the 
Liability  of  the  Beirfor  the  Value  of  the  Land  alienated  under 


11  Geo.  IV.  ^  1  WUL  IV.  c.  47,  s.  6,  ».  612;  Of  the  LiabUity 
of  Devieee  under  the  same  Statute,  p.  613;  Judgment,  p.  615; 
Ilxeeutian.  p.  615. 

Debt  will  lie  against  an  heir,  having  assets  by  descent  in  fee  simple, 
on  the  obligation  of  his  ancestor,  wherein  the  heir  is  expressly  boand.(l) 
The  law  considers  the  bond  pf  the  ancestor,  wherein  the  heir 
is  bound,  as  becoming,  upon  the  death  of  the  ancestor,  ^the  [  *609  ] 
heir's  own  debt,  in  respect  of  the  assets,  which  the  heir  has  in 
his  own  right,  and  holds  him  liable  upon  such  bond,  to  the  value  of  the 
land  descended.(2)  Hence  the  action,  on  the  bond  of  the  ancestor, 
ought  to  be  brought  against  the  heir  in  the  debet  and  detinet.(3)  But 
if  it  be  brought  in  the  detinet  onl7,(|>)  the  omission  of  the  debet,  which 
was  error  at  common  law,  will  be  cured  after  verdict,  by  stat.  16  &  17 
Gar.  II.  c.  8.  And  although  it  is  the  debt  of  the  defendant,(a)  because 
his  ancestor  has  bound  him,  yet  he  is  not  liable  any  further  than  to  the 
value  of  the  land  descended ;  and  as  soon  as  he  has  paid  his  ancestor's 
debt,  to  the  value  of  the  land,  he  is  entitled  to  hold  the  land  discharged. 
Where  the  obligor  has  heirs  and  lands  on  the  part  of  his  father  and  on 
the  part  of  his  mother,  both  heirs  shall  be  equally  charged.(r)  The 
possession  of  a  tenant  for  years,  being  a  rightful  possession,  is  consi* 
dered  in  law  as  the  possession  of  the  heir,  and  therefore  gives  him  a 
seisin  in  fact.  A.  seised  of  land  in  fee  simple,  at  the  time  of  her  death, 
in  the  possessien  of  a  tenant  from  year  to  jear,  died,  leaving  B.  her 
heir-at-law.  No  rent  was  ever  paid  to  him,  it  being  supposed  that  the 
land  passed  to  a  devise  under  the  will  of  A.    After  the  death  of  B., 

Ip)  Cotnben  Y.Watton,  1  Lev.  224.  (q)  Buckley  y.  NighimgaU^  Str.  665. 

(r)  11  Hen.  VII.  12,  b. 

Smith  y.  JafueTif  8  Johns.  Rep.  111.  The  suggestion  of  breaches  may  be  before  a  formal 
entry  of  judgment  on  demurrer.  lb.  The  judgment  must  be  for  the  penalty,  which 
is  the  debt  and  the  costs ;  and  if  the  plaintiff  add  in  his  entry  of  judgment  the  dam- 
ages assessed  by  the  jury,  it  will  be  erroneous  as  to  the  damages,  but  the  judgment 
will  stand  good  as  to  the  residfie.    lb. 

(1)  "  The  executor  more  actually  represents  the  person  of  the  testator,  than  the  heir 
does  the  person  of  the  ancestor ;  for  if  a  man  binds  himself,  his  executors  are  bound, 
though  they  be  not  named ;  but  to  it  it  not  of  ike  heir"  I  Inst.  209,  a.  See  also  Barber 
v.  /^,  2  Saund.  136,  and  ante,  p.  48,  S.  C.  "  In  an  action  against  the  heir-at-law  for  a 
debt  of  his  ancestor  upon  specieJty,  the  ground  of  the  charge  is,  that  he  is  bound  as  well 
as  the  ancestor,  and  therefore  it  is  the  debet  and  deiinel,  as  it  would  have  been  against 
the  ancestor ;  and  the  law  gives  him  liberty  to  discharge  himself  by  pleading  nothing  by 
descent,  or  but  so  much ;  which  plea,  if  found  false,  he  is  charged  as  a  person  bound  for 
the  whole  debt,  if  he  had  but  one  acre ;  which  is  not  the  case  of  an  executor,  who  is 
charged  only  for  so  much  as  comes  to  his  hand,  notwithstanding  such  plea  found  false." 
Per  Lord  Hardwicke^  Ch.,  1  yes.  212. 

(2)  The  debt  is  not  a  lien  upon  the  land  jfrom  the  ancestor's  death,  but  only  capable 
of  being  made  so  by  the  suit  of  the  party. 

(3)  "  Because  the  inheritance  of  the  ancestor,  which  creates  a  lien  upon  the  heir, 
is  possessed  by  the  heir,/tir0  propria^  and  not  alienOy  as  the  personal  estate  is  by  the 
executor."    Glib.  Debt,  B.  3,  c.  1. 


his  son  and  heir  brought  ejectment  and  recovered  the  land.  It  waa 
hoIden,(«)  that  B.  was  seised  in  fact  of  the  land  in  question,  whkah 
descended  from  him  to  his  son,  and  was  therefore  assets  in  the  hands 
of  the  son  and  heir,  liable  to  the  bond  debt  of  the  ancestor.  If  the 
defendant  is  only  collateral  heir  of  the  obligor,  the  declaration  ought  to 
charge  him  specially,  and  the  mesne  dese^its  ought  to  be  stated.  In 
debt  on  bond  against  the  defendant,(t)  as  brother  and  heir  to  J.  S.,  the 
defendant  pleaded  rteiM  ^per  descent  from  his  brother.  A  special  verdict 
was  found,  that  the  obligor  was  seised  in  fee,  had  issue,  and  died  seised, 
and  the  issue  died  without  issue;  wheneupon  the  lands  descended  to 
the  defendant  as  heir  to  the  son  of  his  brother;  it  was  holden,  that  tke 
issue  was  found  against  the  plaintiff;  for  the  defendant  had  nothing  as 
immediate  heir  to  his  brother,  but  took  by  descent  from  die  son  of  his 
brother ;  and  although  the  defendant  was  chargeable  as  heir  upon  this 
bond,  yet,  being  collateral  heir  only,  the  plaintiff  ought  to  have  declared 
specially.     But  this  rule,  as  to  ^ting  the  mesne  desc^its  in  the 

declaration,  applies  only  to  descents  from  persons  seised  in  fee 
[  *610  ]    simple  *in  possession ;  for  where  A.  bemff  seised  in  fee,(«) 

bound  himself  and  his  heirs  in  a  bond,  and  having  two  sous, 
B.  and  C,  limited  the  estate  to  himself  for  life,  remainder  to  his  eldest 
son  B.  in  tail,  remainder  to  his  own  right  heirs,  and  died ;  whereupon 
B.  became  seised  in  tail,  with  remainder  in  fee  expectant,  and  after- 
wards died,  leaving  a  son  D.,  who  became  seised  in  like  manner,  and 
afterwards,  died  without  issue;  upon  whose  death  the  premises  descended 
to  C.  in  fee,  the  estate  tail  being  then  extinct ;  an  action  having  been 
brought  on  the  bond  against  0.,  as  son  and  heir  to  A.,  and  riens  fer 
descent  from  A.  pleaded ;  it  was  holden,  that  the  declaration  chargmg 
the  defendant  as  immediate  heir  of  A.,  and  not  mentioning  the  mesne 
descents,  was  proper.(l)  The  plaintiff  being  presumed  a  stranger  to 
the  defendant's  pedigree,(:r)  it  is  not  necessary  for  him  to  state  in  the 
declaration  how  the  defendant  is  heir. 

Creditors  by  specialty  should  be  careful  to  make  the  debtor  bind 
his  heirs  ;  as  thereby  they  will  be  entitled  to  a  priority  in  the  distribu- 
tion of  assets  by  courts  of  equity  under  the  stat.  3  &;  4  W.  lY.  c.  104, 
making  freehold  and  copyhold  estates  assets.  See  this  stat.  post^  tit 
"Executors,"  s.  YI.  in  fin.  See  also  the  9th  section  of  stat.  11  Geo. 
IV.  &  1  Will.  IV.  c.  47,  making  traders'  estates  assets,  past^  p.  614, 
to  which  a  similar  remark  applies. 

Of  the  Pleadinga. — Biens  per  descent.^^To  this  action  the  heir  may 
plead,  that  he  has  not,  nor  had  at  the  commencement  of  the  suit,  any 


(t)  Buthby  ▼.  DixoHt  3  B.  a  C.  298. 

h)  Jenka  ▼. ,  Gro.  Gar.  151;  BelF*  ca«6,  HetL  134. 

(u)  Kellow  T.  Jiowdmf  Gcirth.  126;   per  MoU^   G.   J.,  and  two  joatieei,  J^rrw,  J. 
dissenting. 

(z)  Denkam  ▼.  Stephmaon,  Salk.  356. 


(1)  As  to  what  shall  be  assets  by  descent,  see  Seijeant  Williams's  note  on  Jefinm 
T.  Morton^  2  Saund.  7.  To  the  cases  on  this  sabject  there  collected,  may  be  added  the 
case  of  Doe  ▼.  Button,  3  Bos.  k  Pul.  643. 
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lands  or  tenements,  by  hereditary  descent  from  the  ancestor  in  fee 
8imple.(y)    This  plea  is  nsaally  termed  a  plea  of  riens  per  descent. 

Beplieatum, — The  common  replication  to  the  preceding  plea  is  that 
the  defendant  had  assets  by  descent  in  fee  simple :  npon  which  issue  is 
nfiuaUy  joined.     Upon  this  issae(l)  the  plaintiff  must  prove  assets  \{b) 
but  pro(>f  of  assets  in  the  county  of  A.  -will  support  an  allegation  of 
assets  in  the  county  of  B. ;  for  assets  or  not,  is  the  substance  of  the 
issue,  and  the  place  is  named  only  for  conformity.     Upon  this  issue  a 
question  frequently  arises,  whether  the  heir  takes  by  purchase 
or  descent ;  with  respect  to  idiich  the  following  ''^rules  may   [  '*'611  ] 
be  observed:  If  lands  are  devised  to  the  heir,  and  the  devise 
does  not  make  any  alteration,  either  in  the  tenure,  quality,  or  limitation 
of  the  estate;  that  is,  if  the  devise  convevs  to  the  heir  tne  same  estate 
as  the  law  would  cast  on  him  by  descent,  then  ihe  heir  takes  by  descent^ 
although  by  the  terms  of  the  devise  there  is  either  a  possibility  of  a 
charge,(a)  or  an  actual  charge  or  incumbrance  on  the  lands,(()  as  pay- 
ment of  debts  and  legacies,  and  the  like.(2)    But  now,  by  stat.  S  &  4 
Will.  lY.  c.  106,  s.  8,  when  any  land  shall  have  been  devised  by  anj 
testator  who  shall  die  after  the  81st  day  of  December,  1888,  to  the  heir 
or  to  the  person  who  shall  be  the  heir  of  such  testatin*,  such  heir  shall 
be  considered  to  have  acquired  the  land  as  a  devisee,  and  not  by  descent ; 
and  when  any  land  shall  have  been  limited,  by  any  assurance  executed 
after  the  saia  31st  day  of  Decembw,  1838,  to  the  person  or  to  the  heirs 
of  the  person  who  shall  thereby  have  conveyed  the  same  land,  such 
person  shall  be  considered  to  have  acquired  the  same  as  a  purchaser  by 
virtue  of  such  assurance,  and  shall  not  be  considered  to  be  entitled 
thereto  as  his  former  estate  or  part  thereof.     See  this  statute^o«£,  tit. 
"Ejectment."    For  the  replication  given  by  stat*  11  Geo.  IV.  and  1 
Will.  IV.  c  47,  s.  7,  see  po9ty  p.  612. 


(?) 


Doctr.  pi.  181.  («)  Gases  cHed  in  6  Rep.  47,  a. 

Clerk  y.  Smith,  Salk.  241. 
(b)  AUam  v.  Heber,  Str.  1270,  and  1  BI.  R.  22  ;  Serjt.  HUl's  MSS.  yol.  26,  p.  194,  ^S^  C, 

(1)  Upon  this  issue  the  heir  may  give  in  evidence  a  bond,  acknowledged  bj  his  ancestor 
to  the  king,  and  an  extent  thereon  against  the  heir,  to  the  amount  of  the  asset  descend- 
ed.    Per  Holt,  G.  J.,  Home  r.  Adderley,  Ld.  Raym.  734,  5.    But  the  extent  only,  wiUi- 
out  the  production  of  the  bond,  or  examined  copy  thereof^  Jb  insufficient,  per  HoU^ 
C  J.  Shenoood  y.  Adderley,  Ld.  Raym.  734. 

(2)  Charging  land  with  the  payment  of  an  annuity  or  rent,  will  not  prevent  the  heir's 

taking  by  descent,  per  HoU,  C.  J.,  in  Emerton  v.  Inehbirdy  Lord  Raym.  728.    In  Bayne* 

worth  y.  Pretty,  Gro.  Eliz.  833 ;  Moor,  644 ;  Vaughan,  271 ;  the  devise  was  to  the  eldest 

son  in  fee,  upon  condition  of  his  paying  legacies  to  the  second  son  and  daughter ;  and 

in  default  of  his  so  doing,  then  to  such  second  son  and  daughter :  it  was  holden,  that  the 

devise  over  had  not  the  effect  of  preventing  the  heir  taking  by  descent.    So  where  the 

devise  was  to  the  wife  for  life,  provided  she  did  not  marry ;  and  if  she  married,  to  the 

son  in  fee ;  and  after  her  death,  at  all  events,  to  the  son  in  fee,  charged,  however,  with 

an  annuity  to  the  daughter,  for  life ;  and  after  the  death  of  the  wife  and  daughter,  the 

testator  bequeathed  l,600Z.  to  the  daughter's  children ;  and  if  no  children,  then  subject 

to  her  appointment ;  and  in  case  of  no  appointment,  to  her  executors ;  and  in  default  of 

his  paying  the  annuity  to  the  daughter,  or  the  legacy  to  her  children,  then  he  devised  to 

a  trustee :  it  was  holden,  that  the  executory  devise  over  did  not  alter  either  the  quantity 

or  quality  of  the  estate  to  the  heir,  and  consequently  that  he  took  by  descent.     ChapUn 

V.  ZferovXf  5  M.  A  S.  14.    Bo  where  the  devise  was  to  the  heir  in  fee,  with  an  executoiry 

devise  in  case  he  did  not  attain  twenty-one.    Doe  d,  Frau  v.  T^ksmm,  1  B.  &  A.  630. 
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The  language  of  the  plea  being,  that  the  defendant  had  not  any  laiidfl 
by  descent,  at  the  time  of  the  original  writ  In'onght,  or  bill  filed  aeainst 
him,  it  is  evident  that  the  defendant  cannot  avau  himself  of  an  juiena- 
tion  pending  the  suit,  and  that  the  lands  so  aliened  will  still  remaiB 
oharged.(c)    If  upon  issue  joined  on  the  plea  of  rtem  per  de9eent^{ij 

the  plaintiff  prove  that  lands  came  to  the  defendant  by  descent, 
[  *612  3  and  the  defendant  give  in  evidence  a  conveyance  *of  the  same 

lands  by  himself  to  a  stranger,  before  action  brought,  the 
plaintiff  may,  to  encounter  this  evidence,  prove  that  the  conveyance  was 
fraudulent,  and  therefore  void  by  stat.  13  Elis.  c.  5. 

lAabUity  of  Heir  under  Stat.  11  Qeo.  IV.  ^  1 WHL  IV.  e.  47.{€)— 
At  the  common  law,  if  the  heir  had  made  a  bond  fide  alienation  of  the 
lands  descended,  before  action  brought,  he  was  discharged,(/)  and  he 
might  have  pleaded  this  in  bar ;  consequently  there  was  not  any  remedy 
against  him  at  law;  although  in  equity (^)  he  was  responsible  for  tl^ 
value  of  the  land  aliened :  but  now,  by  stat.  11  Geo.  IV.  &  1  Will.  lY. 
c.  47,  s.  6,(1)  the  heir  is  rendered  liable  in  an  action  of  debt  or  cove- 
nant, to  the  valiie  of  the  land  aliened  before  action  brought  or  process 
sued  out  against  him ;  and  such  execution  shall  be  taken  out  upon  asv 
judgment  obtained  against  such  heir,(A^  to  the  value  of  the  said  land, 
as  if  it  was  his  own  debt,  but  not  beyona  :(t)  and  land,  bond  fide  alibied 
before  action  brought,  is  specially  exempted  from  such  execution. 

By  the  7th  section  of  the  same  statute  it  is  provided,  ^*  That  whoe 
debt  or  covenant  upon  a  specialty  is  brought  against  any  heir,  he  may 
plead  riene  per  deeeent  at  the  time  of  the  original  writ  brought,  or  bill 

filed  against  him ;  and  the  plaintiff  may  reply,(2)  that  he  had 
[  *618  ]  *lands,  &o.,  from  his  ancestor,  before  original  writ  brought, 

or  bill  filed ;  and  if,  upon  issue  joined  thereupon,  it  be  found 


(e)  1  Inst  102,  ft.  b.  (d)  OoocH'm  case,  5  Rep.  60,  a. 

(e)  Explained  and  extended  hy  stat  2kZ  Vict  c  60,  poti^  p.  6U. 
(/)  TermeB  de  la  Ley,  v.  Assets. 

f)  Per  Comynt,  B.,  in  Krew  t.  Ld,  KUtnam,  Ezch.  T.  5  &  6  Geo.  Tl.  USS. 
Per  Ld.  Maeeletfield^  Gh.,  in  Coleman  t.  Wineh^  1  P.  Wms.  777. 
Brcwn  T.  Skuker,  2  Gr.  Ji  J.  311 ;  1  Tynr.  400. 


B 


(1)  This  clause,  and  the  7th,  with  the  exception  of  the  additional  remedr  bj  coTenaot, 
is  almost  verbatim  the  same  with  the  6th  and  6th  sections  of  the  3  ik  4  Will,  k  Ma.  c.  14, 
made  perpetual  by  6  A  7  Will.  III.  c.  14,  but  now  repealed  hj  stat.  1 1  Geo.  lY.  and  1 
Will.  IV.  c.  47,  except  as  to  persons  who  died  before  16th  Jnly.  1830. 

^2)  To  a  plea  of  rimt  per  descent^  the  plaintiff  replied,  that  the  obligor  (&thei'  of  the 
defendant)  died  on  such  a  day,  and  that  the  defendant,  after  his  death,  and  before  the 
action  brought,  had  lands  by  descent  fVom  his  father  in  fee  simple,  tmde  querenti  dg  i«bd» 
prmdicto  tati«/ecu$e  potuit^  and  concluded  with  a  verification.  Upon  demurrer,  it  was 
objected,  that  the  replication  was  ill,  because  the  plaintiff  had  put  the  value  of  the  lands 
in  issue  by  these  words,  unde^  j-c,  de  dehiio  prmdicto  eati^edite  poiuUy  which  ongfat  to 
have  been  omitted :  because  the  statute  is  express,  that  after  issne  tried,  the  jury  shall 
inquire  of  the  value :  so  that  it  is  matter  of  inquest  only,  ex  officio^  and  not  to  be  the  point 
of  the  issue;  but  the  court  held  the  replication  good;  observing,  that  if  loufe,  j-c,  A 
dehito  prmd,  ealitf.  pot,  had  been  omitted,  it  might  have  been  a  good  cause  of  objectioo ; 
for  the  statute  does  not  require  any  alteration  of  the  form  of  the  usual  replication,  except 
only  as  to  the  time  concerning  the  assets  by  descent ;  and  the  conclusion,  which  before 
the  statute  was  to  the  country,  must  now  be  with  an  avennent,  in  order  to  give  the  de- 
fendant an  opportunity  of  answering  the  new  matter  alleged  in  the  replication.  Sed" 
Mkaw  ▼.  BeiUr,  Garth.  353.    See  the  pleadings  in  this  case,  5  Xod.  119. 
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fbr  the  plaintiff,  the  jnr j(l)  shall  inquire  of  the  valne  of  the  lands,  &;c., 
so  descended ;  and  thereupon  judgment  shall  be  given,  and  execution 
awarded  as  aforesaid,  fthat  is,  against  the  heir,  to  the  value  of  the  land, 
as  if  the  same  were  the  proper  debt  of  the  heir ;)  but  if  judgment  be 
given  against  such  heir,  by  confession  of  the  action  without  confessing 
assets  descended,  or  upon  demurrer,  or  nihil  didty  it  shall  be  for  the 
debt  and  damage,  without  any  writ  to  inquire  of  the  lands,  &c.,  so  de- 
scended." The  heir  cannot  plead  assets  in  the  hands  of  the  execu- 
tors ;{k)  for  it  is  at  the  election  of  the  obligee  to  sue  either  the  heir,  or 
the  executors.  A  plea  by  the  heir,(Q  that  ne  claims  to  retain  a  certain 
sum  for  money  laid  out  in  repatr«,  not  stating  them  to  be  necessary 
repairs  of  the  tenements  descended,  cannot  be  supported. 

Liability  of  Devisee  under  Statute. — ^Before  the  stat.  of  3  &  4  Will* 
k  Ma.  c.  14,  persons  who  had  bound  themselves  and  their  heirs  by  bond^ 
or  other  specialties,  used  frequently  to  alienate  the  lands  of  which  thej 
were  seised  in  fee  simple  by  devise,  for  the  purpose  of  defrauding  their 
creditors ;  because,  at  common  law,  such  lands,  in  the  hands  of  ^e  de^ 
visee  q^  alienee,  were  not  liable  to  the  specialty  creditor.  To  remedy 
this  inconvenience,  several  provisions  were  made  by  stat.  8  &  4  Will,  k 
Ma.  c.  14,  made  perpetual  by  stat.  6  &;  7  Will.  In.  c.  14,  the  general 
view  of  which  was  to  prevent  such  creditors  from  being  defrauded  of 
their  debts,  and  to  put  the  devisee  on  the  same  footing  with  the  heir,(m^ 
but  as  the  statute  has  been  repealed,  except  as  to  persons  who  died 
before  the  16th  July,  1880,  by  stat.  11  Geo.  IV.  &  1  Will.  IV.  c.  47, 
it  will  be  sufficient  to  state  the  enactments  contained  in  the  last^men- 
tioned  statute;  by  which,  all  wills,(n)  and  testamentary  limitations, 
dispositions  or  appointments  already  made,  [that  is,  before  16th  July, 
1830,]  by  persons  now  in  being,  or  hereafter  to  be  made  by  any  person 
concerning  any  manors,  lands,  &c.,  or  any  rent,  &c.,  or  charge 
out  of  the  same,  whereof  any  person  at  the  time  of  his  '^'decease  [  *614  ] 
shall  be  seised  in  fee  simple,  in  possession,  reversion  or  re- 
mainder, or  have  power  to  dispose  of  the  same  by  will,  shall  be  deemed 
(only  as  against  such  person  and  his  heirs,  successors,  executors,  &c«, 
with  whom  the  person  making  such  will,  &;c.,  shall  have  entered  into 
any  bond,  covenant,  or  other  specialty  binding  his  heirs,)  to  be  fraudu- 
lent and  void.  And  every  such  cteditor(0)  may  maintain  debt  or  cave^ 
nanty{2)  upon  the  bonds,  covenants  and  specialties,  against  the  heirs  and 

[k)  10  Hen.  Til.  8,  b.,  per  Vavasour^  J.  G.  B.,  and  (7(^e'«ca8e,  1  And.  7  S.  P.  adjadged. 

h)  Shetelworih  t.  NevOU^  1  T.  R.  454. 

fm)  See  remarks  of  Lord  Hardwicke,  on  this  stat.  in  OaUon  ▼.  Haneoek^  2  Atk.  432. 
This  is  the  case  in  which  Lord  Hardwkkey  haying  altered  his  opinion,  and  stated  his 
reasons,  made  the  following  memorable  observation:  ''These  are  the  reasons  which 
induced  me  to  alter  my  opinion,  and  I  am  not  ashamed  of  doing  it ;  for  1  alwayt  thought 
U  a  mtich greater  reproach  to  a  judgt  to  continue  in  hit  error  than  to  retract  it"  2  Atk. 439. 

(n)  Sect.  2.  (o)  Sect.  3. 

(1)  In  Jejfry  v  Barrow^  10  Mod.  18,  Pome^  J.,  and  Eyre,  J.,  were  of  opinion,  that  by 
*<  the  jury,"  in  this  clause,  mnst  be  understood  the  jury  that  tried  the  cause ;  and  conse- 
quently, if  that  jury  omitted  to  inquire  of  the  value  of  the  lands,  such  omission  could 
not  be  supplied  by  another  jury.    Accord.  Brown  y.  Shuker,  1  Tyrw.  401. 

(2)  This  is  new ;  for  under  the  stat.  of  WiU.  k  Ma.,  d^t  only  could  have  been  maintained. 
Wileon  y.  Knubley,  1  East,  128. 
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deviseeSy  or  devisees  of  sncli  first-mentioned  devisees  yotn%,(l)  and  tndi 
devisees  shall  be  chargeable  for  a  false  jdea  in  the  same  manner  as  tks 
heir  is,  or  for  not  confessing  the  lands  descended*  By  the  4th  aectioD, 
if  there  is  not  any  heir  at  law,  the  creditor  may  bring  debt  or  ooveaani 
against  the  devisee  solely.  The  6th  seotio9  contains  an  ezo^ti<ML  in 
favour  of  limitations,  or  appointment,  or  devises,  or  dispositions  msdo 
for  the  payment  of  debts,(V^  or  portions  for  children,  other  than  the 
heir  at  law,  in  pursuance  oi  any  marriage  contract,  band  fide  msde 
before  marriage.  The  8th  section  provides,  ^^  that  every  devisee  mads 
liable  by  this  act,  shall  be  chargeable  in  the  same  manner  as  the  hor, 
bv  force  of  this  act,(9)  notwithstanding  the  lands,  &c.,  to  him  devised, 
shall  be  aliened  before  action  brought.'*  By  the  9th  section,  tradeis' 
estates  shall  be  assets  to  be  adminbtered  in  courts  of  equity,  provided 
that  creditors  by  specialty  in  which  heirs  are  bound,  shall  be  paid  b^nrs 
creditors  by  simple  contract,  or  specialty  in  which  heirs  are  not  bound* 
The  11th  section  authoriaes  courts  of  equity,  in  eases  where  suits  have 
been  instituted  for  the  payment  of  debts,  to  compel  infant  heirs  and 
devisees  to  convey  the  estates  liable,  and  which  have  been  decreed  to  be 
sold  for  the  satisfaction  of  the  debts.  The  12th  section  contains  a 
similar  enactment  with  respect  to  persons  having  life  or  limited  inte- 
rests; and  these  provisions  are  by  staL  2  &  8  Vict.  c.  60,  flTth  Aug. 
1889,]  s.  1,  extended,  so  as  to  authoriae  courts  of  equity  to  (urect  moirU 
gages  as  well  as  sales  to  be  made  of  the  estates  of  infant  heirs  and  de- 
visees liable  to  the  debts. 

The  intention  of  the  statute  was  to  present  three  inconv^ences ;  1, 
that  the  creditor  should  not  be  defrauded  by  a  devise ;  or  2,  by  aliena- 
tion ;  S,  that  the  heir  should  not  be  charged  with  the  whole  debt  by  his 
false  plea ;  for,  at  the  common  law,  if,  on  issue  joined  on  Hens  per 
deecenty  it  were  found,  that  the  heir  had  any  land,  however 
[  *615  ]  '^little,  per  descent  in  fee  simple,  he  was  chargeable  with  the 
whole  debt,  for  his  false  plea ;  and  the  alteration  introdnoed 
b^  this  statute  was  to  enable  the  creditor  to  recover,  aft^  the  aliena- 
tion of  the  heir ;  but  then  he  is  to  take  proof  of  the  value  upon  himself, 
and  recover  no  more  of  his  debt  than  the  value  of  the  lands  amounted 
to.  By  the  common  law,  the  infant  heir  might  have  pleaded  his  nonage, 
and  prayed  that  the  p&rol  miffht  demur.(r)  Not  so  the  infant  deviso^^) 
under  the  statute  of  Will.  &  Ma.,  and  now  by  the  10th  section  of  the 
last  act,(^)  the  parol  shall  not  demur  by  or  against  infants. 

Judgment. — ^If  the  heir  confesses  the  action,  and  declares  with  cer- 
tainty the  assets  which  he  has  by  descent,  the  judgment  shall  be  that 
the  plaintiff  do  recover  his  debt  and  damages,(tf)  to  be  levied  of  the 
assets  descended. 

ip)  See  Oott  y.  Atkhuon^  Willes,  621. 
q)  See  sect.  6,  antej  p.  612. 
r)  Gilb.  H.  0.  B.  56.  (t)  Ple$kett  t.  B^,  4  Eaat)  485. 

t)  11  Geo.  IV.  A  1  Will.  IV.  c.  47. 
(tt)  Davy  V.  Pe^J,  Plowd.  438,  recognized  by  MoUj  G.  J.,  In  Smith  ▼.  Angd,  7  Mod.  44. 

(1)  See  the  form  of  declaration  in  debt  againat  heir  and  devisee  jointly,  under  tlie  stal- 
of  WilL  k  Ma.,  Clift  EnU.  243,  pi.  19 ;  Lil.  £ntr.  145,  529,  630 ;  2  Rich.  C.  P.  241. 
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If  the  heir  confeoBes  the  action,(2;)  and  says  that  he  has  nothing  hy 
descent  but  a  reyersion,  after  the  death  of  A.  B.,  of  so  many  acres  of 
land,  sitnate,  ftc.,  the  plaintiff  may  pray  a  special  judgment^  that  he 
recover  the  debt  and  damages  to  be  levied  of  the  saia  reversion,  quumdo 
aeeidertt.(tf)  If  the  heir  pleads  riensper  de9centj{z)  or  payment  by  a 
<)o-obligor,(a)  and  it  is  found  against  him,  the  juc^ment  shall  be  general ; 
that  is,  to  recover  the  debt  and  damages. 

JExecutian. — As  the  judgment  in  debt  against  an  heir,  ujpon  riensper 
descent  pleaded  and  found  against  him,(6)  is  general,  so  is  the  execu- 
tion. Thus  it  If  as  holden,  that  the  plaintiff  might  have  execution,  by 
-writ  of  elerit,  of  a  moiety  of  all  the  lands  of  the  heir ;  as  well  of  those 
which  the  heir  has  bv  purchase,  as  of  those  which  he  hath  by  descent.  (1) 

If  the  heir  suffers  judgment  to  go  by  default,  and  does  not  show  with 
certainty  the  assets  descended,  the  judgment  shall  be  general,  and  the 
execution  may  be  awarded  against  tiie  heir  as  for  his  own  debt,  by  cch 
piae  ad  satisjaeieTidum  against  his  person,((?)  or  fi.  fa.  against 
his  goods  and  chattels.(d}  If  judgment  is  given  against  *the  [  *616  1 
heir  upon  demurrer,(2)  the  body  of  the  heir  may  be  taken  m 
execntion.(«) 


VIL  Debt  an  JiAdgmentj  and  New  Rulen  to  the  Plea  of  Judgment 

recovered  in  another  Court. 

Debt  lies  upon  a  judgment,  within  or  after  the  year  after  the  reco- 
very .(/)(8)  An  action  of  debt  may  be  maintained  in  the  Court  of 
King's  Bench  or  Common  Pleas,  upon  a  judgment  recovered  in  one  of 
the  courts  of  the  city  of  London  by  special  custom ;  although  the  origi- 
nal action  could  not  have  been  brougnt  in  the  superior  courts,  (^r)    Debt 


(«)  Dy.  373,  b.  M  P«r  Bolt,  0.  J.,  Oarth.  129. 

(s)  21  Edw.  UX.  9,  b.  pL  2S;  Doctr.  pi.  181 ;  AUen  ▼.  Solden,  2  Rol.  Abr.  71,  pL  8 ; 
Sty.  287,  288,  S.  C. 

(a)  Brandlm  t.  JKiWxmkj  Carth.  93. 

{bS  21  Bdw.  ni.  9,  b.  pi.  28  ;  Bmde  y.  Lyon,  2  Leon.  11. 

(e)  Barker  t.  BorMf  Moore,  622,  and  Cro.  Blis.  692  ;  l^ewmioreFi  case,  Plowd.  440, 
b.  S.  P. 

3JPoz<m  y.  Smart,  C.  B.  Hll.  4  Geo.  U.  MSS. 
Orenefmith  y.  Braekhole,  cited  in  Plowd.  440,  b. 
[/)  43  Edw.  IIL  2,  b.  (ff)  MoMon  y.  NkhoUa^  1  Rol.  Abr.  600, 1,  45. 

{\\  It  seems,  howeyer,  that  the  plaintiff  is  not  compeUed  to  sne  an  eUgii  in  this  case, 
bmt  ne  may  suggest  that  the  defendant  has  certain  lands,  (describing  them,)  by  descent, 
and  pray  execution  against  snch  lands  \  for  possibly  the  heir  may  not  haye  any  othi^r 
than  those  which  he  has  by  descent     2  Bol.  Abr.  71,  pL  3. 

(2)  And  BO,  if  the  heir  is  condemned  on  any  plea  whatsoeyer,  or  by  defanlt,  or  without 
plea  for  any  cause,  the  practice  is  for  the  plaintiff  to  haye  execution  of  the  body 
of  the  heir,  or  his  goods,  or  eUgit  of  his  lands,  unless  he  confesses  the  debt,  and 
shows  the  certainty  of  the  lands  descended.  Per  Plowd.,  in  Davfft  y.  Fqfys,  Plowd.  440, 
b.  It  was  said  by  Holt,  G.  J.,  deliyering  the  judgment  of  the  court,  in  SmUh  y.  AngeU^ 
lid.  Baym.  783,  that  the  foregoing  resolation  in  Plowden  had  been  always  held  to  be  law. 

(3)  If  in  debt  on  judgment  defendant  would  avail  himself  of  want  of  process,  or  of  his 
non-appearance,  he  must  craye  oyer  of  the  record  and  set  it  out.  Evans  y.  Itutone,  6 
Ohio,  118.  As  to  debt  on  judgment,  the  record  of  which  has  been  destroyed,  see  ilTew- 
comb  y.  Drvmnumd,  4  Lei^,  57. 
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lies  on  a  jadgment  for  damages  in  a  real  action ;  for,  by  tlie  judme&t, 
the  damages  are  reduced  to  personalty ;  as  for  damages  recoyered  in  an 
action  of  wa8te.(A)(l^  So  on  a  judgment  in  ^eirefaeiM  on  a  recogni- 
Bance.(t)  Debt  also  lies  npon  a  jadgment  in  an  inferior  court ;  bat  the 
declaration  must  allege,  that  the  canse  of  kcl  action  in  the  original  gmt 
arose  within  the  jurisdiction  of  the  inferior  court  ;(ik)  it  is  not  enough  to 
allege  that  the  plaintiff  recovered  his  damages  within  that  jurifldietion.(2) 
Debt  on  judgment  lies  only  where  the  judgment  remains  imsati&> 
fied.(2)(S)  Hence,  where  the  defendant  had  been  taken  in  execution  on  a 
judgment,  and  afterwards  was  discharged  out  of  custody,  with  the  con- 
sent of  the  plaintiff,  upon  entering  into  an  agreement  to  pay  the  debt 
by  instalments,  part  whereof  the  defendant  £ad  accordingly  paid,  bat 
had  failed  in  payment  of  the  remaining  part;  it  was  holden,  that  the 
plaintiff  could  not  maintain  an  action  upon  the  judgment.(4)  An  action 
of  debt  on  a  judgment,  being  founded  on  the  consequent  daty,  cannot 
be  differed  in  principle  from  the  ordinary  case  of  an  action  of  debt 
against  one  of  several  joint  contractors ;  to  which  an  objection  cannot 

be  taken  on  the  ground  of  variance,  but  only,  if  at  all,  bj  way 
[  ^617  ]  of  plea  in  abatement.(9n)    The  venue  in  this  action  ^nst  be 

laid  in  the  county  where  the  judgment  was  given,  and  not  in 
the  county  where  the  original  cause  of  action  arose.(n)  The  defendant 
cannot  plead  nH  debet{o)  If  there  be  not  any  such  record  as  the  plain- 
tiff has  declared  on,  the  defendant  must  plead  nil  tiel  record;  which 
issue  is  tried  by  producing  the  record  itself,  if  it  be  a  record  of  that 
court  where  the  action  is  brought ;  but  by  new  rule,  H.  T.  4  Will.  IV., 
R.  G.  8,(^)  where  a  defendant  shall  plead  a  plea  of  judgment  recovered 
in  another  court,  he  shall  in  the  margin  of  such  plea  state  the  date  of 
such  judgment ;  and  if  such  judgment  shall  be  in  a  court  of  record,  the 
number  of  the  roll  on  which  such  proceedings  are  entered,  if  any;  and 

(A)  43  Edw.  m.  2.    Bat  see  stat  3  &  4  WUl.  IV.  c.  27,  s.  36. 

ft)  LoveUp^t  case,  2  Leon  14. 

*)  Read  v.  Pope,  1  Or.  M.  k  R.  302  ;  4  Tyrw.403,  A  C. 

[I)  Vigert  v.  Aldrich,  4  Burr.  2482,  recognued  in  Jaq%u$  t.  Wdhy^  1  T.  R.  557. 

m)  Coda  y.  Brewer^  11  M.  &  W.  51.  (n)  Hob.  196. 

(0)  Gilb.  Debt,  and  new  rules.  (p)  See  Brokemhir  r.  Mother,  9  M.  ft  W.  HI. 

(1)  Debt  lies  on  a  judgment  against  two  joint  debtors,  though  one  was  not  Arrested 
and  did  not  appear  in  the  original  action.  How  fisir  the  record  is  conclusive  against  hbn 
as  to  the  debt  being  joint,  dMtatur.  Totontend  y.  Carman^  6  Gowen,  695,  An  actum  of 
debt  does  not  lie  against  one  of  two  defendants,  on  a  joint  judgment  against  both,  withoat 
showing  the  other  could  not  be  a  party.    Oilman  y.  Rivet ^  10  Pet.  298. 

(2)  Debt  has  been  holden  to  lie  on  a  decree  of  a  Court  of  Chancery  in  another  staie,  if 
it  be  simply  for  the  payment  of  a  sum  of  money  by  the  defendant,  without  any  ads  to 
be  done  by  the  plaintiff.  Post  y.  Ifeaffey  3  Gaines'  Rep.  22;  S.  P.  Boant  r.  TWm,  9  S. 
k  R.  252.  Debt  lies  on  a  decree  of  chanceiy  in  a  sister  state  for  payment  of  monejoolT. 
MeKim  y.  Odomy  3  Fairf.  94;  Elliott  y.  i2<^,  2  Blackf.  31.  But  no  action  at  lair  lia 
on  such  decree  within  the  territorial  jurisdiction  of  court  that  pronounced  it,  as  it 
enforces  its  own  decree.    Richardton  t.  Jonea^  3  Gill  k  J.  163 ;  see  aii<e,p.  552,  note  (3)> 

(3)  At  common  law  there  is  no  presumption  of  payment  of  judgment  as  of  a  bond  after 
twenty  years.    Smith  y.  Miller,  14  Wend.  188. 

(4)  The  imprisonment  under  execution  of  one  of  seyeral  defendants,  against  vhoo 
there  is  judgment,  is  whilst  it  continues  a  bar  to  a  joint  action,  against  all.  Ckafm» 
y.  HaU,  11  Wend.  41.  Where  an  execution  has  been  extended  on  Und  not  the  proper^ 
of  the  debtor,  the  creditor  cannot  bring  debt  upon  his  judgment,  but  adrtfaeiM.  Orte^ 
y.  BaOey,  3  N.  Hamp.  R.  33.     Contra,  Ware  y.  Pike,  3  Fairf.  303. 
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in  default  of  his  so  doing,  the  plaintiff  shall  he  at  liberty  to  sign  judg- 
ment as  for  want  of  a  plea ;  and  in  case  the  same  be  falsely  stated  by 
tbe  defendant,  the  plaintiff,  on  prodacing  a  certificate  from  the  proper 
officer  or  person  having  the  custody  of  the  records  or  proceedings  of  the 
court  where  snch  judgment  is  alleged  to  have  been  recovered,  that  there  is 
no  such  record  or  entry  of  a  judgment  as  therein  stated,  shall  be  at 
liberty  to  sign  judgment  as  for  want  of  a  plea,  by  leave  of  the  court  or 
a  jud^e.  A  plea  of  ntd  tiel  ree7rdy{q)  pleaded  to  an  action  of  debt  on 
an  Irish  judgment  recovered,  must  conclude  to  the  country ;  for  it  is 
only  provable  by  an  examined  copy  on  oath,  the  veracity  of  which  is  only 
triable  by  a  jury. (1)    A  writ  of  error  pending  on  the  judgment  may  be 

(q)  CotUna  v.  Ld.  Mathew,  5  East,  473 ;  bnt  see  ffarris  r.  Saunders,  4  B.  ft  G.  411. 

(1)  Bj  the  constitution  and  laws  of  the  United  States,  a  judgment  of  one  state  is  to 
have  the  same  effect  in  eveiy  other  state  which  it  has  in  the  courts  of  that  state  where 
the  judgment  is  rendered,  and  the  plea  of  nil  debet  is  not  a  good  plea  to  an  action  brought 
upon  such  a  judgment    MilU  t.  Duryee,  7  Cranch,  481 ;  Hampton  y.  M^OonneU,  3  Wheat. 
Bep.  234,  and  note  to  8.  C, ;  lb.  235,  note  e.    Some  of  the  state  courts  have  submitted 
to  this  decision  of  the  Supreme  Court  of  the  United  States  with  g^eat  reluctance.    See 
Commonwealth  v.  Oreen,  17  Mass.  Rep.  546 ;  Warren  v.  Flagg^  2  Pick.  449,  in  which  last 
case  it  was  decided,  that  nU  debet  may  be  pleaded  to  an  action  of  debt  on  a  judgment 
obtained  before  a  justice  of  the  peace  in  another  state.    In  the  case  of  HaU  y.  Wil- 
liamt,  6  Id.  232,  G.  J.  Parker,  after  a  thorough  examination  of  the  subject,  in  which 
the  arguments  and  authorities  were  ablj  considered,  states  the  opinion  of  the  court  as 
follows :  "  We  therefore  are  all  of  opinion,  that  the  record  of  a  judgment  of  another  state 
is  not  oonclusiye  eyidence,  but  that  it  is  examinable  in  order  to  ascertain  whether  the 
partj  against  whom  it  is  produced  was  subject  to  the  judicial  process  on  which  it  is 
grounded  ;  an'd  that  where  it  appears,  by  the  record  itself,  that  there  was  no  appearance 
and  no  notice  which  he  was  bound  to  attend  to,  the  judgment  against  him  is  a  dead 
letter  beyond  the  territoiy  in  which  it  was  pronounced."    The  ruleof  theconclusiyeness 
of  judgments  supposed  to  haye  been  so  broadly  laid  down  by  the  Supreme  Gourt  of  the 
United  States,  has  also  been  narrowed  in  other  states.    See  Thurber  y.  JBlaekboume,  1 
N.  Hamp.  Rep.  246 ;  Aldrich  y.  Kinney,  4  Gonn.  Rep.  380  ;  Borden  y.  FUch,  15  Johns.  Rep. 
121 ,-  Shumway  y.  StUman,  4  Gowen,  292 ;  Benton  y.  Burgot,  10  S.  &  R.  242 ;  Curtie  y. 
Oibbe,  1  Pennington's  Rep.  405 ;  Rogers  y.  Coleman,  Hardin,  413.     See  also  Mayhew  y. 
Thatcher,  6  Wheat.  129;  Woodward  y,  Tremere,  6  Pick.  354;  SeottT,  Coleman,  5  Littell, 
349 ;  Scott  y.  Cleveland,  3  Monr.  62.    In  Thomas  v.  Bobinson,  3  Wend.  267,  it  was  held, 
that  an  action  could  not  be  maintained  in  New  York  on  a  judgment  obtained  before  a 
Justice  of  the  peace  in  Pennsylyania,  unless  the  statute  giying  jurisdiction  to  the  court 
was  shown,  and  if  it  appeared,  on  such  showing,  that  the  justice  had  jurisdiction  and 
parsaed  it,  his  judgment  would  be  entitled  to  full  faith  and  credit.    NU  debet  cannot  be 
pleaded  to  an  action  of  debt  on  a  decree  of  a  court  Of  equity  of  a  sister  state.    Nor  can 
nui  tiel  record  be  pleaded  to  such  suit;  a  decree  in  chancery  not  being  a  record.    If  the 
defendant  wish  to  deny  the  existence  of  such  decree,  he  may  frame  a  plea  to  meet  the 
averment  of  the  decree  in  the  declaration,  and  such  a  plea  must  conclude  to  the  country. 
HJvane  v.  Tatem,  9  S.  &  R.  252.    Debt  lies  on  a  judgment  recoyered  in  a  sister  state  on  a 
qui  tarn  action.    Healy  y.  Root,  11  Pick.  389.    So  also  on  a  judgment  in  a  sister  state, 
originally  against  defendant  and  another,  not  seryed  with  process,  and  subsequently 
amended  so  as  to  stand  against  the  defendant  alone.    HaU  y.  WiUiams,  1  Fairf.  278. 
And  on  the  judgment  of  a  justice  io  a  sister  state.    Hougland  y.  Rogers,  3  Blackf.  501 ; 
Oole  T.  Driskell,  1  Blackf.  16.     To  debt  on  transcript  of  justice  in  another  state,  nil  debet 
is   a   g^ood  plea.     Silver  Lake  Bank  y.  Harding,  5  Ohio,  546  ;  Robinson  y.  Prescott,  4  N. 
Hamp.  R.  450.    In  debt  on  a  judgment,  in  a  sister  state,  nul  tiel  record  only  puts  in  issue 
the  existence  of  the  record.    Matters  properly  to  be  inyestigated  in  the  original  suit  can- 
not be   drawn  into  controyersy.    .  Ooodnch  y.  Jenkins,  6  Ohio,  44.     On  the  issue  of  nil 
deb^t  to  debt  on  a  judgment,  in  a  sister  state,  it  cannot  be  shown  it  was  by  fraud  and 
misrepresentation.     M^Rae  y.  Maltoor,  13  Pick.  53.     In  the  Supreme  Gourt  of  New 
ITorky  it  has  been  determined,  that  a  replication  of  nul  iid  record,  to  a  plea  of  judgment 
recovered,  for  the  same  cause  of  action  in  tbe  Oircuit  Gourt  of  the  United  States,  must 
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pleaded  iB  abat6ineiit,(r)  but  not  in  bar.(«)  If  tbe  defendant  bring  a 
writ  of  error,  and  the  plaintiiF  bring  another  action  on  the  judgment 
and  recover,  he  cannot  sue  ont  execation  on  the  second  judgment,  until 
the  writ  of  error  be  detennined.(f)  The  more  regular,  as  well  as  the 
least  expensiye,  mode  bj  which  a  plaintiff  may  reap  the  benefit  of  lus 
judgment,  is  hj  writ  of  execution ;  hence  the  proceeding  by  action  of 
debt,  being  considered  as  a  Texatious  and  oppressire  mode  of  enforebig 
the  judgment,  is  discountenanced  by  the  courts  in  Westminster  Hail ; 
and  by  statute  43  Geo.  UI.  c  46,  s.  4,  (Lord  EUenborough's  Act,) 
*^  the  plaintiff  in  such  action  shall  not  recover  costs,  unless  the  oourt  is 
which  the  action  is  brought,  or  some  judge  of  the  same  court,  shaB 
otherwise  order." 


[  *618  ]  *VIII.  Debt  far  Rent  Arrear.  p.  618 ;  fifart.  4  Geo.  IL 
e.  28,  against  Tenants  holding  over  after  Notice  from 
Landlord,  p.  619 ;  Stat,  11  (7eo.  IL  c.  19,  againU  TewmiM 
holding  over  after  Notice  gwen  by  thejoselves  p.  622 ;  Deda- 
ration,  p.  622 ;  Debt  for  Use  and  Occupation  p.  624 ;  PUadr 
ings.  p.  625 ;  Eviction,  p.  525 ;  Nil  habuit  m  t&f^emeniiM. 
p.  627  .  Statute  of  Limitations,  p,  628. 

If  a  lease  be  of  lands  or  tenements  for  years,(u)  or  at  will,(iE)  rendo^ 
ing  rent,  debt  lies  for  the  recovery  of  rent  arrear,  by  the  common  law. 
So  if  a  release  be  for  life,(y)  after  the  estate  of  freehold  determined, 
debt  lies  for  the  arrears,  bv  the  common  law :  and  now,  by  atat.  8  Ann. 
c.  14,  s.  4,  though  a  lease  ^r  life  be  continuing,  any  person  having  r«xt 
due  on  such  lease  may  bring  debt  for  the  same,  in  the  same  manner  as 
if  due  upon  a  lease  for  years.  But  debt  does  not  lie(2;)  at  the  common 
law,  nor  by  stat.  8  Ann.  c.  14,  for  the  arrears  of  an  annuity  or  yeariy 
rent  devised,  payable  out  of  lands  to  A.  during  the  life  of  B.,  to  whom 
the  lands  are  devised  for  life,  B.  paying  the  same  thereout,  so  lone  as 
the  estate  of  freehold  continues.  At  common  law,  if  a  person  sdsed  of 
rent-service,  rent-charge,  rent-seek,  or  fee-farm  in  fee-simple  died,(a) 
and  there  was  rent  arrear,  neither  his  heir  nor  executor  could  maintain 
an  action  of  debt  for  such  rent :  the  heir  was  not  competent  to  sue,  be- 
cause he  was  a  stranger  to  the  personal  contracts  of  his  ancestor;  and 
the  executor  was  incompetent ;  inasmuch  as  he  did  not  represent  his 
testator  as  to  any  contracts  relating  to  the  freehold  and  inheritance. 

(f)  Ahy  T.  Buxton,  Garth.  1.  (a)  Rogers  y.  JfoyAoe,  Garth.  I. 

\t)  Taawell  y.  StonCj  4  Burr.  2454 ;  Benwell  v.  BUtd,  3  T.  R.  643. 

lu)  Lit.  B.  68.  (x)  Id.  B.  72.  (y)  1  RolL  Abr.  696,  pi.  IL 

iz)  Webb  y.  Jiggt,  4  M.  &  S.  113 ;  KeUy  y.  CUibbe,  3  Brod.  &  B.  136. 

(a)  1  Inst.  162,  a. 


conclude  to  the  country,  and  not  with  a  yeriSoation.    Baldwm  y.  Rale,  17  Johns.  Bep>. 
272.    See  this  subject  fully  discussed,  in  1  Am.  Lead.  Gases,  761-801,  2d  ed. 


J>BBT.  818 

To  obviate  this  inconyenienoe,  it  was  enacted  by  stat,  82  Hen.  YIII.  c. 
37,  8. 1,  that  an  ezecntor  or  administrator  of  any  person  seised  of  rent- 
service,  rent-charge,  or  rent-seek,  or  of  a  fee-farm  rent,  in  fee,  in  tail, 
or  for  Ufe,  might  maintain  debt  against  the  person  who  ought  to  pay  the 
aame,  and  his  personal  representative.  (1)  At  the  common  law,  the 
devisee,(i)  or  a8signee(e)  of  rent  reserved  on  a  lease  for  years  might 
maintain  debt  for  the  rent,  in  cases  where  the  tenant  had  attorned ;  for 
that  transferred  the  privity  of  contract.  By  the  stat.  4  Ann.  c.  16,  s^ 
9,  attornment  is  no  longer  nece8sary.((2)  As  to  stat.  32  Hen.  YIII.  c.  87, 
and  what  persons  are  within  this  statute,  see  po9t^  under  tit.  ^'  Distress," 
B.  IV. 

*The  action  must  be  brought  against  the  persons  who  took  [  *619  ] 
the  profits  when  the  rent  became  in  arrear,(e)  or  against  their 
executors  or  administrators.  If  A.  make  a  lease  for  life,(/)  or  a  jgift 
in  tail,  reserving  a  rent,  that  is  a  rent-service  within  this  statute.  The 
act  is  remedial(^)  and  extends  to  the  executors  of  all  tenants  for  life. 
If  lessee  for  years  assign  over  the  term,  reserving  a  rent,  he  may  main- 
tain debt  for  such  rent  arrear,  although  he  has  not  any  reversion.^ A) 
By  stat.  4  Geo.  II.  c.  28,  s.  1,  **  If  tenants  for  life,  lives,  or  years,(2) 
or  other  persons  coming  into  possession  of  any  lands,  &c.,  under 
or  by  collusion  with  such  tenants,  shall  wilfully(8)  hold  over  after 
the  determination  of  their  term,(4)  and  after  demand  made,(5)  and 

(6)  Ardt  T.  Watkm,  Cro.  Eliz.  637,  651 ;  cited  per  Cur.^  in  Rivu  t.  WaUon^  bVL,kVf, 
266. 


(e)  RMm  t.  (7ax,  1  Ler.  22.  (d)  See  AUen  t.  Bryan^  6  B.  ft  G.  512. 

U)  1  Inst  162,  b.  (/)  lb, 

Ig)  Bool  T.  Bellj  Lord  Raym.  1*72.  (h)  Newconib  t.  Harvey^  Garth.  161. 

(1)  The  action  is  local,  and  must  be  brought  where  the  land  lies.  Bell.  N.  P.  177; 
bat  under  stat.  3  ft  4  Will.  IV.  c.  42,  s.  22,  may  be  tried  in  any  county. 

(2)  "I  am  aware  that  a  tenant  for  half  a  year,  or  a  smaller  portion  of  a  year,  may,  for 
some  purposes,  be  considered  and  denominated  a  tenant  for  years.  But  this  is  a  penal 
statute,  and  to  be  construed  strictly.  I  cannot,  therefore,  Include  a  tenant  from  week  to 
teeek  in  the  description  of  tenants  for  life,  lives,  or  years :  and  I  do  not  remember  any 
instance  of  a  tenant  for  a  less  time  than  a  year  being  held  within  the  statute."  Per 
Lord  Mlenborouffhf  G.  J.,  Lloyd  y.  Roebee^  2  Gampb.  453.  "  The  statute  is  penal,  and  is 
to  be  construed  strictly .'*    Per  Farkej  B.,  in  Robtnecn  y.  Learoyd,  7  M.  ft  W.  54. 

(3)  A  tenant  who  holds  over,  under  a  fair  claim  of  right,  will  not  be  considered  as 
wilfully  holding  over  within  the  meaning  of  this  statute ;  though  it  may  be  decided 
eventually,  that  he  had  no  right.     Wright  v.  Smithy  5  Esp.  N.  P.  G.  203. 

(4)  Where  the  demise  is  for  a  certain  time,  e.  g.^  for  one  year  and  no  longer,  a  notice 
to  quit  is  not  necessary  at  the  end  of  the  year,  to  put  an  end  to  the  tenancy.  8  East, 
361. 

(5)  In  WUkinton  v.  CoUey,  5  Burr.  2694,  the  court,  considering  this  as  a  remedial  law, 
in  favor  of  landlords,  the  penalty  being  given  to  the  party  grieved,  held,  that  a  notice  to 
quit,  in  writing,  included  a  demand.  On  the  authority  of  this  case  it  was  holden,  (Lake 
V.  Smithf  1  Bos.  ft  Pul.  N.  R.  174,)  by  three  judges,  that  where  a  woman,  tenant  from 
year  to  year,  had  received  a  written  notice  to  quit,  and  before  the  expiration  of  the  year 
married,  it  was  not  necessary  for  the  landlord  to  make  a  demand  on  the  husband,  in 
order  to  entitle  him  to  maintain  an  action  against  the  husband,  on  this  statute,  for  wil- 
fully holding  over.  Chambrej  J.,  differed  from  the  other  judges,  conceiving,  that  a  demand 
ought  to  be  made  upon  the  party  against  whom  a  penal  "action  is  brought.  N.  In  a  case 
of  this  kind,  the  husband  may  be  sued  alone,  and  it  is  not  necessary  to  join  the  wife  for 
conformity,  the  husband  being  in  possession  of  the  estate  at  the  time  when  possession  is 
to  be  delivered,  and  consequently  the  offence  being  committed  by  him  ;  for  the  offence, 
which  consists  in  not  complying  with  the  demand  to  deliver  possession  at  the  time  when 
It  ought  to  be  complied  with,  is  not  complete  until  the  day  for  delivering  possession 
arrives.    The  demand  need  not  be  made  either  on  or  before  the  expiration  of  the  termi 
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[  *620  ]  notice  in  writing  gi^en,  for  ddiTering  *the  poflBession  there- 
of,(l)  by  their  landlord  or  leflflors,  or  persons  entitled  to  the 
reversion  or  remainder  of  snch  lands,  &g.,  or  their  agents  ;(2)  such 
persons  so  holding  over  shall,  for  the  time  they  shall  so  hold  orer, 
pay  to  the  persons  kept  out  of  possession^  their  ezecntors,  administra- 
tors, or  assigns,  at  the  rate  of  doable  the  yearly  value  of  the  lands, 
tenements  and  hereditaments  so  detained,  for  so  long  time  as  the  same 
are  detained,  to  be  recovered  by  action  of  debt,  whereonto  the  defenr 
dant  shall  be  obliged  to  give  special  bail,  against  the  recovery  of  which 
penalty  there  shall  not  be  any  relief  in  equity."     To  ascertain  the 
amount  which  the  tenant  holding  over  is  to  pay  under  this  statute,  the 
value  of  the  soil  itself,  and  every  thing  which,  byy  having  been  attadied 
to  it,  becomes  part  of  the  soil,  must  be  estimated ;  and  that  value  is 
what  an  occupier  would  give,  and  the  landlord  would  otherwise  have  re- 
ceived, for  the  use  of  the  freehold  and  everything  connected  with  it, 
during  the  time  that  the  possession  is  withheld ;  but  where  the  plain- 
tiff, being  the  owner  of  a  woollen-mill  and  steam-engine,  let  to  the  de- 
fendant a  room  in  the  mill,  together  with  a  supply  of  power  from  the 
steauL-endne,  by  means  of  a  revolving  shaft  in  the  room;   it  was 
hoIden,(ty  in  an  action  for  double  value  under  this  statute,  that  in  esti- 
mating such  double  value,  the  value  of  the  power  supplied  could  not  be 
included.     One  tenant  in  common  may  maintain  an  action  on  this 
8tatute,(A:)  without  his  companion,  for  double  the  yearly  value  of  his 
moiety.     An  action  on  this  statute  may  be  brought  after  a  recovery  in 
ejectment.     The  defendant,(7)  after  having  held  of  the  plaintiff  a  fans 
for  fourteen  years,  received  a  regular  notice  to  quit  on  the  12th  of  Bfaj, 
1806,  and  the  possession  was  then  demanded  of  him ;  but  he  refused 
to  deliver  it  up,  and  held  over  till  the  7th  of  February,  1807 ;  where- 
upon the  plaintiff  brought  his  ejectment  against  the  defendant 
[  "^621  ]  and  recovered  possession ;  and  afterwards  ^brought  this  action 
of  debt  upon  tne  stat.  4  Geo.  II.  c.  28,  for  double  the  yearlg 
value  of  the  premises,  in  the  interval  between  the  expiration  of  the 
notice  to  quit,  (which  was  the  day  of  the  demise  in  the  ejectment^)  and 
the  time  of  recovering  the  possession  under  the  ejectment.     The  decla- 
ration was  in  the  usual  form,  alleging  the  demise  to  and  holding  by  the 
defendant :  the  demand  of  possession  and  notice  in  writing  to  deliver 
up  the  premises  at  the  end  of  the  term,  on  the  12th  of  May,  1806  :  the 
subsequent  refusal  of  the  defendant,  and  his  wilfully  holding  over  for 

(f  J  Robin9<m  v.  Learoyd^  7  M.  &  W.  48. 

(k)  Cutting  V.  Derbi/^  2  Bl.  Rep.  1077.  (I)  Soulthy  y.  JVevm^,  9  Eaat,  310. 

but  may  b«  made  afterwards ;  e,  </.,  six  weeks  afterwards,  the  landlord  not  having  in  the 
meantime  done  any  act  to  recognize  the  defendant  as  continuing  to  be  his  tenant :  but  the 
landlord  will  be  entitled  to  double  the  yearly  value  only  from  the  time  of  giving  notice 
to  quit  and  making  demand.     Cobb  v.  SlokeM^  8  East,  358. 

(1)  Notwithstanding  the  oiller'in  which  the  words  stand  in  this  statute,  firom  which  it 
should  seem  that  the  notice  ought  to  be  given  after  the  determination  of  the  term,  yet 
the  notice  may  be  given  before  the  expiration  of  the  term.  Cutting  v.  Vtrhyy  2  BL  B. 
1075. 

(2)  A  receiver,  appointed  under  an  order  of  the  Court  of  Chancery,  is  an  agent,  wHbin 
the  meaning  of  this  statute.  WUkinMn  v.  CoUay^  5  Burr.  2694,  recognised  in  Feeli  r. 
Warrm^  8  A.  Jk  B.  682. 
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three  quarters  of  a  year  after  the  12th  of  May ;  and  the  annual  ralne 
of  the  premises.  It  was  objected,  on  the  part  of  the  defendant,  that 
the  plaintiff  having  before  recovered  the  premises  by  the  ejectment,  and 
thereby  treated  the  defendant  as  a  tretpdeserj  the  action  of  debt  upon 
the  statute,  in  which,  as  it  was  said,  the  defendant  was  proceeded  against 
as  tenant  could  not  be  maintained ;  but,  per  Lord  EUenborough^  0. 
J.,  there  is  no  incongruity  in  the  landlord's  brineine  this  action  for  the 
double  value  after  a  recovery  in  ejectment.  The  legislature  considered, 
that,  in  many  cases,  the  single  value  might  not  be  a  compensation  to 
the  landlord  for  having  been  kept  out  of  possession  by  the  misconduct 
of  the  tenant,  and  therefore  they  gave  him  double  the  value.  It  has  no 
reference  to  any  antecedent  remedy  which  the  landlord  had  to  recover 
possession  by  ejectment,  but  is  cumulative.  The  two  actions  are  brought 
diveT%o  intuitu;  the  ejectment  is  in  order  to  get  possession  of  the  pre- 
mises wrongfully  withheld ;  the  action  of  debt  for  the  double  value  is  in 
order  to  indemnify  the  landlord  for  the  wrong.  The  other  judges  con- 
curred with  the  C.  J. 

In  the  following  case  the  plaintiff  declared  in  the  first  count  for 
double  the  yearly  value  \{fn)  and  in  the  second,  for  use  and  occupation. 
The  defendant  pleaded  as  to  the  demand  in  the  first  count,  and  as  to 
parcel  of  the  demand  in  the  second  count,  nil  debet ;  and  as  to  the 
residue,  (being  the  amount  of  the  single  rent,)  the  defendant  pleaded  a 
tender,  and  paid  the  money  into  court,  which  the  plaintiff  took  out  of 
court,  but  proceeded  to  trial.  It  was  contended,  on  the  part  of  the  de- 
fendant, that  there  should  be  a  non-suit,  because  the  plea  of  tender  of 
rent  covered  the  whole  period,  for  which  the  double  value  was  claimed 
in  the  first  count ;  and  the  acceptance  of  the  tender,  which  adopted  the 
terms  and  character  of  it,  must  be  taken  to  be  an  admission  by  the 
landlord,  that  the  defendant  held  the  premises  mentioned  in  the  second 
count,  as  tenant  to  him  during  the  whole  period,  for  which  the  rent  was 
claimed,  and  that  he  received  the  tender,  as  of  rent  for  the  same  premises ; 
and  consequently  it  operated  as  a  waiver  of  the  penalty.  But  the  court 
held,  that  plaintiff  was  not  estopped  from  taking  the  money  as  part  of 
the  larger  sum  claimed,  and  that  going  on  with  the  suit  showed  that 
he  did  not  mean  to  take  it  in  satisfaction  of  the  lesser  sum. 

"^Stat.  11  aeo.  II.  e.  19, «.  18.— By  stat.  11  Geo.  II.  c.  19,  s.  [  *622  ] 
18,  *'*'  If  any  tenant(l)  shall  give  notice(2)  of  his  intention  to  quit 
the  premises  holden  by  him,  at  a  time  mentioned  in  such  notice,(3)  and 
shall  not  deliver  up  the  possession  thereof  accordingly,  then  such  tenant, 
his  executors,  or  administrators,  shall,  thenceforward,  pay  to  the  land- 
lord double  the  rent  which  he  should  otherwise  have  paid,  to  be  levied,(4) 

(m)  Ryal  r,  Rtekj  10  East,  48. 

(1)  A  tenant  for  a  year  ander  a  parol  demise  is  a  tenant  within  this  statute.  Timmin$ 
T.  Rowlisorif  3  Burr.  1603. 

^2)  It  is  not  necessarj  that  this  notice  should  be  in  writing.    IHrnmim  y.  EawUscn.  lb. 

(3)  There  must  be  some  fixed  time  mentioned.  A  notice  that  the  tenant  will  quit  as 
soon  as  he  can  possibly  get  another  situation  will  not  enable  the  landlord  to  recover 
under  this  statute,  although  he  can  prove  that  the  tenant  had  got  another  situation* 
JFarrance  v.  EUcmgton^  2  Campb.  591. 

(4)  That  is,  by  distress. — ^N.    This  remedy  was  pursued  in  Timimin»  t.  RowUaon. 
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BQed  for,  and  recoTored,  at  the  same  times  and  in  the  same  manner  pa 
the  single  rent  conld ;  and  such  doable  rent  shall  continne  to  be  paid 
daring  all  the  time  sach  tenant  shall  continue  in  pos8e88ion."(l)  A 
tenant,  who,  after  having  given  notice  to  quit,  holds,  over  for  a  year  and 
then  pays  doable  rent,  according  to  the  foregoing  statute,  may(n)  quit 
at  the  end  of  such  year  without  giving  a  fresh  notice.  N.  By  stat.  3 
k  4  Will.  lY.  c.  42,  s.  8,  '^  All  actions  for  penalties,  damages,  or  soms 
of  money,  given  to  the  party  grieved,  by  any  statute  now  in  force,  or 
hereafter  to  be  in  forec,  shall  be  commenced  and  sued  one  year  after 
the  end  of  this  present  session,  or  within  two  years  after  the  cause  of 
such  actions  or  suits."  The  4th  section  contains  the  usual  provision  in 
favour  of  infants,  femes  covert,  non  compotes  mentis,  and  pernons  beyond 
sea,  and  provides  also  for  the  absence  of  defendant  beyond  sea. 

See  further  provisions  of  the  legislature  for  enabling  landlords  more 
speedily  to  recover  possession  of  lands  and  tenements  unlawfully  held 
over  by  tenants,  in  stat.  1  Geo.  lY.  c.  87,  and  which  is  not  to  be  con- 
strued to  prejudice  or  affect  any  right  of  action  or  remedy  which  land- 
lords already  possessed,  sect.  7.  This  statute  extends  to  Ireland, 
secx.  o. 

Declaration. — ^Debtfor  rent,  by  the  lessor  against  the  le88ee,(2)  may 
be  brought  either  where  the  land  lies,  or  the  deed  was  made  ;(o| 
[  ^^623  ]  *bat  debt  by  the  grantee  of  the  reversion  against  le88ee,(p) 
or  by  lessor  against  the  assignee  of  the  term,(9)  or  by  grantee 
of  the  reversion  against  assignee '  of  the  term,(rX3)  is  maintainable  on 
privity  of  estate  only,  consequently  is  local,  and  must  be  brought  in 
that  county  where  the  lands  are.  If  the  venue  is  laid  in  the  wrong  county, 
advantage  may  be  taken  of  it  on  demurrer.(«)  It  is  a  general  rule,  that, 
wherever  an  action  is  founded  on  a  deed,  the  deed  must  be  declared 
upon.  But  the  action  of  debt,  for  rent  arrear,  forms  an  exception  to 
this  rule :  for  in  this  case  it  is  not  necessary  to  declare  upon  the 
deed.(t)(4)  Debt  against  an  executor  for  rent  incurred  during  the  life 
of  the  testator,  must  be  in  the  detinet  only.(u)  But  the  rent  incorred 
after  the  death  of  the  lessee,  the  action  may  be  brought  either  in  the 

(n)  Booth  T.  MaefarUme,  1  B.  ft  Ad.  904.  (o)  PaUeraon  t.  SeoU^  Str.  776 

(p)  Bord  y.  Cudmore^  Cro.  Car.  183;  Traheame  t.  CUabrooke^  W.  Jooes,  43;  ThroUy. 
C^mwallf  1  Wile.  165. 

Ig)  Per  Cur,  in  Patterwn  y.  SeoU^  Str.  776. 
r)  See  Barker  v.  DamtTy  Garth.  183.  (*)  2  Lev.  80;  1  Wils.  165. 

i)  Adm.  per  Cur,  in  At^  y.  Pariih,  1  Bos.  k  Pol.  N.  R.  109. 
u)  1  Rol.  Abr.  603,  (S.)  pi.  9. 


(1)  It  seems,  that  there  would  be  an  incongrnlty  in  applying  the  remedy  giyen  bythii 
statute  for  double  rent  after  the  remedy  by  ejectment,  which  treats  the  person  in  posse- 
sion as  a  trespasser.    Per  Lord  EUmborouffh^  G.  J.,  9  East,  314. 

(2)  Debt  lies  by  lessor  against  lessee  notwithstanding  the  lease  has  expired.  JVVt&s 
y.  Vallee,  1  Hall,  384. 

(3)  Assignee  of  a  lease  who  enters  on  the  premises  is  liable  for  rent,  as  the  assignor  is, 
and  may  b^  described  generally  as  assignee.  But  in  dd>tj  he  is  liable  only  for  tbe  rent 
of  that  part  in  his  possession,  and  the  rent  may  be  apportioned.  Norton  r.  ValUe,  1 
Hall,  384. 

(4)  See  Vavia  y.  Shoemaker j  1  Bawle,  136. 
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debet  and  detmet,(2;)  or  in  the  detinet  only  ;(y)  for  tbe  lessor  has  his 
election.(l)  Debt  hj{z)  or  against(a)  an  execntor  or  administrator,  for 
rent  arrear,  partly  in  time  of  testator  or  intestate,  and  partly  in  time 
of  executor  or  administrator,  is  well  brought  in  the  detinet  only.  If, 
in  such  case,  the  plaintiff  in  the  same  declaration  charge  the  defend- 
ant in  the  detinet  for  the  rent  arrear  in  time  of  testator  or  intestate,(i) 
and  in  the  debet  and  detinet  for  the  rent  arrear  in  his  own  time, 
the  declaration  will  be  bad  on  demurrer ;  because  several  judgments 
would  be  required.  It  seems,  therefore,  that  if  the  lessor,  in  such  case, 
will  not  waive  his  right  of  demanding  satisfaction  out  of  the  estate  of 
the  defendant,  he  must  bring  two  actions.  Detinet  for  rent  against  an 
executor  of  lessee  is  transitory  ;(c)  because  it  is  for  arrears  in  the  tes- 
tator's time  ;  but  when  it  is  in  the  debet  and  detinet  for  rent  accrued 
in  the  executor's  time,  it  must  be  where  the  land  lies  ;(d)  for  in  this  case 
the  executor  is  charged  as  assignee  on  the  privity  of  estate,  and  not  on 
the  privity  of  contract.  If  A.  demises  land  by  indenture  to  B.  for 
year8,(e)  yielding  rent,  and  B.  dies,  making  G.  his  executor,  the  lessor 
may  have  debt  against  the  executor  for  the  rent  reserved,  and  arrear 
after  the  death  of  the  lessee,  although  the  executor  never 
♦entered  nor  agreed ;  for  the  executor  represents  the  person  [  *624  ] 
of  the  testator,  and  the  testator  by  the  indenture  was  estopped 
and  concluded  during  the  term  to  pay  the  rent  upon  his  own  contract ; 
and,  therefore,  although  the  rent  is  higher  than  the  profit  of  the  land, 
yet  the  executor  cannot  waive  the  land,  but,  notwithstanding  that,  he 
shall  be  charged  with  the  rent.  (2) 

Debt  far  Use  and  Occupation, — In  the  case  of  a  demise,  not  by  deed, 
the  action  of  debt  for  use  and  occupation  has  been  substituted  for  the 
ancient  method  of  declaring  in  debt  for  rent.  This  action  lies  at  com- 
mon law,  and  is  not  defeated  by  proof  of  a  demise  (not  under  seal)  re- 
serving a  certain  rent.(/) 

The  reader  should  be  reminded,  that  by  stat.  7  &  8  Vict.  c.  76, 
(which  took  effect  from  the  81st  of  December,  1844,)  s.  4,  it  is  enacted, 
that  ^^  no  leiase  in  writing  of  any  freehold,  copyhold,  or  leasehold  land, 


Rich  y.  D'onkj  Gro.  Jac.  238  ;  1  Bulstr.  22,  8.  C. ;  MawU  t.  Cacyffyr^  Gro.  Jac.  548. 
Royaton  y.  Cordrye^  Aleyn,  42.  (z)  Smith  y.  Norfolk^  Gro.  Gar.  225. 


a 

(a)  Aylmer  y.  Hyde,  M.  13  Geo.  II.  B.  B.  MSS. 

(b)  Salter  y.  Codbold,  3  Ley.  74 
{d)  Cormal  y.  Liitet,  2  Le?.  80. 

i 


Salter  y.  Codbold,  3  Ley.  74.  (<;)  Gilb.  Debt,  B.  2,  c.  2. 


e)  Agreed  by  three  justices  in  Howse  y.  Webster ^  Tely.  103. 
/)  Oibton  y.  Kirk,  1  Q.  B.  850 ;  1  G.  &  D.  252. 


(1)  The  only  inconvenience  of  suing  In  the  detinet,  is  to  the  plaintiff  himself,  who 
waiyes  his  right  to  demand  satisfaction  out  of  the  estate  of  the  defendant,  and  contents 
himself  with  what  the  testator's  estate  wUl  afford.    Aleyn,  43. 

(2)  See  also  Helier  y.  Caeebert,  1  Ley.  127,  where  Wyndham,  J.,  said,  that  an  executor 
cannot  waive  a  term,  so  as  not  to  be  charged  for  the  rent,  if  he  has  assets :  for  he  is 
bound  to  perform  all  the  contracts  of  the  lessor,  if  he  hl«  assets,  be  the  rent  above  the 
value  of  the  land  or  not ;  which  was  not  denied.  And  Kdynge,  J.,  said,  that  he  could 
not  so  waive  it,  but  that  he  should  be  charged  in  the  detinet,  on  which  the  assets  would 
come  into  question.  And  if  he  continues  the  possession,  he  shall  be  charged  in  the 
debet  and  deimtt  in  respect  of  the  reception  of  the  profits,  whether  he  has  assets  or  not: 
to  which  Twytden,  J.,  agreed.  See  also  BiUinghuret  v.  Speerman,  Salk.  297,  to  the  same 
effect 
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or  surrender  in  writing  of  any  freehold  or  leasehold  land,  shall  b^  Talid 
as  a  lease  or  surrender  unless  the  same  shall  be  made  by  deed :  but  any 
agreement  in  irriting  to  let  or  to  surrender  any  such  land,  ahall  be 
yalid  and  take  effect  as  an  agreement  to  execute  a  lease  or  surrender ; 
and  the  person  who  shall  be  in  the  possession  of  the  land  in  pursuance 
of  any  agreement  to  let,  may,  from  payment  of  rent  or  other  circuin* 
Stances,  be  construed  to  be  a  tenant  from  year  to  year." 

The  first  case  in  which  it  was  determined,  that  an  action  of  debt 
might  be  maintained  for  use  and  occupation,  was  the  case  of  Stroud  t. 
Rofferiy  H.  32  Qeo.  III.  C.  B.,  reported  shortly  in  a  note  to  a  similar 
determination  in  the  Court  of  King's  Bench,  in  WUkins  v.  TFtn^ate,  M. 
35  Geo.  III.  B.  B. ;  6  T.  R.  62.  The  generality  of  the  fona  of  de- 
claring, permitted  in  the  action  for  use  and  occupation,  renders  it  Teiy 
convenient ;  for  it  has  been  holden,  that  a  declaration  in  debt,  not  set- 
ting forth  any  demise  of  the  premises,(^)  nor  for  what  term,  or  what 
rent  they  were  demised,  nor  how  long  the  defendant  had  occupied 

them,  nor  when  the  sum  claimed  to  be  due  for  the  use  and  oo» 
[  *625  ]  cupation  became  due,  nor  for  what  space  of  *time,  is  sufficient 

to  enable  the  plaintiff  to  recover  for  use  and  occupation.  So 
where  the  declaration  omitted  the  place  where  the  premises  were  situ- 
ated,(A)  it  was  holden  good  on  special  demurrer,  there  not  being  any 
locality  in  the  action.  The  inconvenience  resulting  to  the  defen<hait 
from  this  general  form  of  declaring,  is  remedied  by  permitting  the  de- 
fendant to  call  on  the  plaintiff  for  the  particulars  of  nis  demand.  See 
antej  p.  71. 

Pleadings, — In  debt  for  rent,  upon  a  demise  of  land,  if  the  rent  be 
•reserved  by  deed  indented,  the  defendent  may  plead  nan  e9t  factum  ;{f) 
if  without  deed,  non  dtmintj  or  nothing  in  arrear,  or  that  the  defend- 
ant never  entered.  The  plea  of  nQ  debet  shall  not  be  allowed  in  any 
action  ;(1)  R.  G.  H.  T.  4  Will.  IV.  In  debt  for  rent,  agwnst  the 
lessee,(^)  or  his  personal  repre6entative,(Q  an  assignment  before  the 
rent  became  due,  cannot  be  pleaded  in  bar  of  the  action;  for  the 
privity  of  contract  remains  notwithstanding  the  assignment :  but  an 
assignment  and  an  acceptance  on  the  part  of  the  lessor  of  the  assignee 
as  nis  tenant  may  be  pleaded  in  bar  either  by  the  le88ee,(fii)  or  his 
personal  representative  ;(n)  because  the  lessor's  acceptance  of  the 
assignee,  as  his  tenant,  destroys  the  privity  of  contract.     Upon  this 


iff) 


Stroud  T.  Eo^erty  tup.y  and  cited  bj  Le  BUtnc^  J.,  in  King  t.  /Voter,  S  East,  354. 
King  r.  Fraser^  6  Bast,  348.    See  also  Kgler  r.  MartdaHf  5  Taunt.  25,  and  Darin 
T.  EdwardB,  3  M.  A  S.  380. 


(t)  Oilb.  C.  B.  61,  3rd  edit.  (k)  Walker's  case,  S  Bep.  22,  a. 

(/)  Jfelitr  y.  Caieberi^  1  Lev.  127.  (m)  Marsh  v.  Brace,  Cro.  Jac  334. 

(n)  Marrow  y.  Turpin,  Cro.  Elii.  716 ;  Moor.  600,  pi.  82ft,  S.  C, 


(1)  Before  this  rule,  nil  debet  was  allowed  in  debt  for  rent  although  the  rent 
reseryed  by  indenture;  for  the  indenture  does  not  acknowledge  a  debt  like  an  ohligalioB 
since  it  accrues  bj  the  subsequent  enjoyment.  DavU  y.  Shoemaker^  1  Rawle,  135;  Warrm 
y.  CoMtUy  Ld.  R.  1503.  Vide  BullU  y.  Gidderu,  8  Johns.  82.  On  nil  debet  the  last  receipt 
is  presumptiye  eyidence  that  all  the  rent  before  the  receipt  is  paid.  Gilb.  Debt,  B.  3,  c 
2.    The  plea  of  nil  debet  trayerses  the  whole  declaration.    Per  HoU,  G.  J.,  Salk.  562. 
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principle  it  was  holden,  tliat  debt  would  not  Ue  on  the  reddendum 
against  the  le88ee(o)  for  rent  accruing  after  his  bankruptcy,  when  he 
had  ceased  to  occupy  the  premises,  and  the  assignee  was  in  possession 
under  the  commissioner's  assignment,  the  lessor's  assent  to  such  assign- 
ment being  virtually  in  the  statute  authorizing  the  assignment,  and  be- 
ing equivalent  to  an  express  assent.(l) 

Eviction, — ^In  debt,  as  in  other  remedies  for  rent  arrear,  an  eviction 
may  be  pleaded  in  bar,  for  that  occasions  a  suspension  of  the  rent ; 
but  care  must  be  taken  that  an  eviction,  or  such  facts  as  amount  in  law 
to  an  eviction,  be  stated  in  the  plea ;  for,  if  a  mere  tre8pass,(  p)  or  an 
illegal  ou8ter(9)  only,  be  stated,  the  plea  will  be  insufficient.  See  po«ty 
tit.  ^'  Replevin."  if  the  land  be  evicted,  or  the  lease  determine  before 
the  legal  time  of  payment,  no  rent  shall  be  paid  ;(r)  because  there  shall 
never  be  any  apportionment  in  respect  of  part  of  the  time,  as 
there  shall  be  in  respect  of  part  of  *the  land.(2)  Hence,  at  [  *626  ] 
common  law,  if  tenant  for  life  made  a  lease  for  years,  ren- 
dering rent  at  Easter,  and  the  lessee  occupied  for  three  quarters  of  a 
year,  and  in  the  last  quarter  before  Easter  the  tenant  for  life  died ;  in 
this  case  there  was  not  any  apportionment  of  rent  for  the  three  quar- 
ters of  a  year.(8)  But  now  by  statute  11  Qeo.  II.  c.  19,  s.  15, ''  Where 
tenant  for  life  dies  before  or  on  the  day  on  which  rent  is  reserved  or 
made  payable,  upon  any  lease  of  lands,  &c.,  which  determines  on  the 
death  of  such  tenant  for  life,  his  personal  representative  may,  in  an 
action  on  the  case,  recover  from  the  under-tenant  of  such  lands,  &c., 
if  the  tenant  for  life  die  on  the  day  on  which  the  same  was  made 
payable,  the  whole,  or  if  before  such  a  day,  then  a  portion  of  such 
rent,  according  to  the  time  the  tenant  for  life  lived,  of  the  last  year, 
or  quarter  of  a  year,  or  other  time  in  which  the  said  rent  was  grow- 
ing due,  making  all  just  allowances,  or  a  proportional  part."(9) 

To  remove  doubts  which  have  been  entertained  upon  the  construc- 
tion of  the  foregoing  provision,  it  was  enacted  and  declared  by  stat. 
4  &;  5  Will.  IV.  c.  22,  s.  1,  [27th  June,  1884,]  that  rents  reserved 
and  made  payable  on  any  lease  of  lands,  &c.,  which  have  been  and 
shall  be  made,  and  which  leases  determined  or  shall  determine  on  the 
death  of  the  person  making  the  same  (although  such  person  was  not 


f 


o)   Wadham  v.  Marlowe^  8  East,  314,  n. 

p)  Reynoldt  y.  Bucklt^  Hob.  326  ;  Hunt  y.  Cope^  Cowp.  243. 
(q)   Vockell  y.  Dancattell,  Moor.  891.  (r)  Clun^t  case,  10  Bep.  128,  a. 

(«)  See  Botheroyd  y.  WooUey^  5  Hytw,  522. 


(1)  But  aasampsit  lies  against  a  lessee,  ftom  year  to  year,  upon  his  agreement  to  pay 
rent  during  the  tenancy,  notwithstanding  his  bankruptcy,  and  the  occupation  of  his 
assignees  during  part  of  the  time  for  which  the  rent  accrued.  Boot  y.  WiUon,  8  East, 
311,  and/»o«f,  ^'Use  and  Occupation." 

(2)  *' Where  our  books  speak  of  an  apportiomnent,  where  the  lessor  enters  upon  the 
lessee,  m  pari^  they  are  to  be  understood  where  the  lessor  enters  lawfully^  as  upon  a 
surrender,  forfeiture,  or  such  like,  where  the  rent  is  lawfully  extinct  in  part.''  1  Inst. 
148,  b. 

(3)  ^^  If  there  be  lawful  eyiction  from  part  by  an  elder  title,  it  Is  clear  that  the  rent  is 
apportioned  only,  and  not  suspended.''  Per  Parke^  B.,  dellyering  the  judgment  of  the 
court  in  JfieaU  y.  Mackenzie,  5  Tyrw.  U2b\8,  C,  wiU  be  found  in  2  Gr.  M.  &  B.  84. 
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Btrictly  tenant  for  life  thereof,)  or  on  tbe  death  of  the  life  for  whiek 
such  person  was  entitled  to  such  hereditaments,  shall,  so  far  as  re- 
spects the  rent  reserved  by  such  lease,  and  the  recovery  of  a  pro- 
portion thereof  bj  the  person  granting  the  same,  his  execnton,  or 
administrators  (as  the  case  may  be,)  be  consi(]f  red  as  within  the  fore- 
going provision.  And  by  sect.  2,  from  and  after  the  passing  of  this 
act,  ^^  All  rents-service  reserved  on  any  lease  by  a  tenant  in  fee,  or 
for  any  life  interest,  or  by  any  lease  granted  nnder  any  power  (and 
which  leases  shall  have  been  granted  after  the  passing  of  this  act),  and 
all  rents-charge  and  other  rents,  annuities,  pensions,  dividends,  moduses, 
compositions,  and  all  other  payments  of  every  description,  in  G.  B.  and 
I.,  made  payable,  or  coming  due  at  fixed  periods  under  any  instrument 
that  shall  be  executed  after  the  passing  of  this  act,  or  (being  a  will  or 

testamentary  instrument,)  that  shall  come  into  operation  after 
[  *627  ]  the  passing  of  this  act,  shall  be  apportioned  in  such  ^manner, 

that  on  the  death  of  any  person  interested  in  any  such  rents, 
annuities,  &c.,  or  in  the  estate,  fund,  office,  or  benefice,  from  or  in  re- 
spect of  which  the  same  shall  be  issuing  or  derived,  or  on  the  detemu- 
nation,  by  any  other  means  whatsoever  of  the  interest  of  any  such  per- 
son, he  and  his  executors,  administrators,  or  assigns,  shall  be  entitled 
to  a  proportion  of  such  rents,  annuities,  &c.,  and  other  payments,  ac- 
cording to  the  time  which  shall  have  elapsed  from  the  commencement 
or  last  period  of  payment  thereof  respectively  (as  the  case  may  be) ;  in- 
cluding the  day  of  the  death  of  such  person,  or  of  the  determination  of 
his  interest,  all  just  allowances  and  deductions  in  respect  of  charges  on 
such  rents,  &o.,  and  other  payments  being  made;  and  that  every  such 
person,  his  executors,  administrators,  and  assigns,  shall  have  the  same 
remedies  at  law  and  in  equity  for  recovering  such  apporticmed  parts, 
when  the  entire  portion,  of  which  such  apportioned  parts  shall  form 
part,  shall  become  payable,  and  not  before,  as  he  would  have  had  for 
recovering  such  entire  rents,  annuities,  &c.,  if  entitled  thereto,  but  so 
that  persons  liable  to  pay  rents  reserved  by  any  lease,  and  the  lands, 
&c.,  comprised  therein,  shall  not  be  resorted  to  for  such  apportioned 
parts  specifically,  but  the  entire  rents  of  which  such  portions  shall  form 
a  part  shall  be  received  and  recovered  by  the  persons,  who  if  this  act 
had  not  passed  would  have  been  entitled  to  such  entire  rents ;  and  such 
portions  shall  be  recoverable  from  such  persons  by  the  parties  entitled 
to  the  same  under  this  act,  in  any  action  or  suit  at  law  or  in  equity ; 
provided,  (^)  that  these  provisions  shall  not  apply  to  any  case,  in  which 
It  shall  be  expressly  stipulated,  that  no  apportionment  shall  take  place, 
or  to  annul  sums  made  payable  in  policies  of  assurance  of  any  descrip- 
tion."    This  statute  is  very  obscurely  worded;  but  in  a  late  case,(i() 
Lord  Cottenhamy  Gh.,  held,  that  the  statute  does  not  apply  to  rents,  pay- 
able by  tenants  from  year  to  year,  which  have  not  been  reserved  by  an 
instrument  in  writing ;  and  in  a  still  more  recent  case,(a;)  the  Y.  C. 
Wigram  held,  that  the  death  of  the  person  interested  in  the  rent  or 
other  payment — the  event  on  which  the  apportionment  is  to  take  place 

(t)  Sect.  3.  {«}  In  re  Markhy,  4  M.  ft  Gr.  4S4. 

(x)  Browns  ▼.  Amffot^  3  Han,  lt3. 
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t^must  be  understood  as  a  death  occasioning  tbe  determination  of  the 
interest ;  and  therefore  that  the  act  does  not  apply  to  any  cases  ex- 
cept those  in  which  the  interest  of  the  party  entitled  to  the  rents,  an- 
nuities, or  other  periodical  payments,  determines  by  death  or  some  other 
means,  so  that  there  is  no  apportionment  of  rent  as  between  the  heir 
and  personal  representative  of  a  tenant  in  fee. 

Nil  habuit  in  tenementis. — ^If  the  plaintiff  declares  upon  an  indenture 
of  lease,  the  defendant  cannot  plead  nil  habuit  in  tenementis,{y)  or  nan 
diniisit;  becaase  the  defendant,  by  the  ezecntion  of  the  coun- 
terpart of  the  indenture,  is  estopped  from  controverting  '^'either  [  *628  ] 
the  power  of  the  plaintiff  to  demise  or  the  actual  demise ;  but 
otherwise  it  is,  where  the  demise  is  by  deed  poll,  (2)  or  by  parol.  In 
debt  for  rent  reserved  upon  a  lease  by  indenture,(a)  if  the  defendant 

f  leads  nil  habuit  in  tenementis^  the  plaintiff  need  not  reply  the  estoppel, 
ut  may  demur ;  because  the  declaration  being  on  the  indenture,  the 
estoppel  appears  on  the  record.  If  to  debt  on  a  demise  without  deed, 
the  defendant  pleads  nil  habuit  in  tenementiSy  the  plaintiff  ought  in 
his  replication  to  show  specially  what  estate  he  had  in  the  premises.(i) 
But  if,  instead  of  doing  this,  he  replies,  ^Hhat  he  had  a  good  and  suffi- 
cient title"  and  issue  is  joined  thereon  and  found  for  the  plaintiff,  the 
defect  in  the  replication  will  be  aided  by  the  verdict.  NU  habuit  in 
tenementi9{c)  cannot  be  pleaded  in  debt  n>r  use  and  occupation. 

Statute  of  Limitations. — ^Bv  stat.  21  Jac.  I.  c.  16,  s.  8,  actions  of 
debt  for  arrearages  of  rent  shall  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  such  actions.  This  statute  is  confined  to 
actions  for  arrears  of  rent,(c2)  upon  a  demise  without  deed,  and  does 
not  extend  to  cases  of  rent  reserved  by  specialty. (1)  But  by  stat.  8 
&  4  Will.  IV.  c.  42,  s.  8,  [14th  Aug.  1888,]  "All  actions  of  debt  for 
rent  upon  an  indenture  of  demise  shall  be  commenced  and  sued  within 
ten  years  after  the  end  of  this  present  session,  or  within  twenty  years 
after  the  cause  of  such  actions  or  suits,  but  not  after."  See  8  &  4 
Will.  lY.  c.  27,  s.  42,  and  Paget  v.  Foley,  2  Bingh.  N.  G.  679,  and  the 
other  cases  referred  to,  ante,  p.  588. 

Debt  for  Escape, — For  the  statutes  and  cases  relating  to  the  action 
of  debt  for  escape,  the  reader  is  referred  to  the  former  editions  of  this 
work  ;(2J  but  now  by  stat.  5  &  6  Vict.  c.  98,  s.  81,  [10th  Aug.  1842,] 
if  any  debtor  in  execution  shall  escape  out  of  legal  custody  after  the 
passing  of  this  act,  the  sheriff,  bailiff,  or  other  person,  having  the  custody 
of  such  debtor,  shall  be  liable  only  to  an  action  upon  the  case  for 
damages  sustained  by  the  person  or  persons  at  whose  suit  such  debtor 
was  taken  or  imprisoned,  and  shall  not  be  liable  to  any  action  of  debt 
in  consequence  of  such  escape. 


(y)  Gilb.  Debt.  B.  3,  c.  3.  (2)  Per  Cwr.y  Lewi$  ▼.  WUlii,  1  WUb.  314. 

(a)  Heath  t.  Vermeden,  3  Lev.  146 ;  Ken^  y.  Ooodaly  Salk.  277. 

'6)  QUI  Y,  Glattey  YeW.  227.  (c)  Curti9  v.  SpUt^y  I  Bingh.  N.  G.  15. 

d)  Freeman  v.  Stacy j  Hutt.  109. 


! 


'I)  See  S.  P.  Davii  y.  Shoemaker^  1  Rawle,  135. 
[2)  See  text,  next  page. 
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[The  following  pageB  within  brackets,  contain  the  text  and  nolM  to 
the  former  edition,  referred  to  in  the  text. 

Debt  (wainit  sheriffs  ^c.  for  Escape  of  Prisoner  in  Exeeuiim-^S^ 
18  Ed.  1  e.  11, 1  22.  2,  e.  12— What  shall  be  deemed  m  Escape^ 
Of  Recaption — By  whom  the  Action  for  an  Escape  tnoj/  be  bmgU 
^^Againet  whom— Declaration — Pleadings — Evidence. 

By  the  common  law,  sherifis  and  gaolers  were  obliged  to  keq)  per* 
sons  in  execution  ^^in  close  and  safe  custody;"  bat  u  such prisonen 
escaped,  the  only  remedy  which  the  creditor  had  against  the  gsoler, 
was,  by  an  action  upon  the  case,  grounded  upon  the  tort ;  for,  at  the 
common  law,  an  action  of  debt  did  not  lie  for  an  escape.  The  statate 
of  Westminster  the  second,  (13  Ed.  1,  c.  11,)  first  gaye  an  action  of 
debt  against  the  gaoler  who  permitted  the  escape  of  a  person  committed 
to  prison  by  auditors  for  arrears  of  account.  That  statute  hsYiox 
authorised  the  commitment  of  the  bailiff  or  receiver,  in  case  he  is  foimd 
in  arrear,  proceeds  thus :  Et  caveat  sibi  vicecomes  vel  custoi{l)  ^usim 
gaoksj  sive  sit  in  libertate  sive  non^  quod  per  commune  brevcy  qwd 
dieituTy  replegiarcy  vel  alio  modo  sine  assensu{2)  domini  ipsum  aprv^nd 
exire  nonpermittat ;  quod  sifeceritj  et  super  hoc  convineaturj  responded 
domino  de  damnoper  hujusmodi  servientem  sibi  ittatOy  secundum  quod 
per  patriam  verificare  poterity  et  habeat  \dominus'\  nmm  reeuperart^ 
per  breve{3)  de  debito  [versus  custodem."]  Et  si  custus  gacke  wm  hibeai 
per  quod  justicietur  vel  unde  solvate  respondeat  superior  suuij(i)  J^ 
custodiam  hujusmodi  gaoloe  sibi  commisitj  per  idem  }n'eve.(S) 

The  next  statute  on  this  subject  is  stat.  1  B.  2,  c  12,  (it  hss  been 
decided  that  the  statutes  18  Edw.  1,  c.  11,  and  1  Rich.  2,  c.  12,  extend 
to  Pennsylvania.  SheweU  v.  FeUy  8  Yates,  17,  4  Tates,  47,)  by  which 
it  is  ordained,  ^^that  no  warden  of  the  Fleet  shall  suffer  any  prisoner 
there  being,  by  judgment  at  the  suit  of  the  party,  to  go  out  of  prison  by 
mainprise,  bail,  nor  by  hasten,  without  mailing  gree  to  the  aidd  parties 

(1)  ThiB  act  extendi  to  aU  keepers  of  gaols,  as  well  bj  wrong  or  di  ftm^y  u  ^i"'*' 
2  Inst.  382. 

(2)  This  assent  maj  be  by  parol,  and  shaU  be  a  safficient  bar  in  an  action  of  debt 
brongfat  for  the  escape.     2  Inst.  382. 

(3)  Althoagh  this  statute  and  the  subsequent  stat.  1  R.  2,  c  12,  only  mentions  "^ 
brtve,"  yet  a  bill  of  debt  lies  also  by  the  equity  of  these  sUtutes.    2  Inst  382. 

(4)  When  a  person,  having  the  custody  of  a  gaol  of  freehold  or  inheritance,  coninutt 
the  same  to  another,  who  is  not  sufficient,  the  superior  shall  answer  for  the  escape  of  the 
prisoner.  The  mayor  and  citizens  of  London  having  the  shrievalty  of  London  is  m, 
and  the  sheriffs  of  London  being  guardians  under  them,  and  removable  from  jf  ^ 
year,  the  mayor  and  citizens  are  the  superiors ;  and  although  the  sheriffs  appoint  a  keeper 
under  them,  yet  he  is  not  within  the  statute;  for  there  cannot  be  two  superiors  within 
this  act,  but  one  superior  and  one  inferior  only.  2  Inst  382.  In  Flummer  t.  WkUeM, 
2  Lev.  168;  2  Mod.  119;  T.  Jones,  60,  S.  C,  the  court  were  of  opinion,  that  the  warden 
of  the  Fleet  in  fee,  having  granted  the  office  to  A.  for  life,  who  permitted  a  prisoner  in 
execution  to  escape,  was  responsible,  A.  not  being  sufficient  at  the  time  of  actua 
brought.  , 

(5)  It  was  said,  arg.  in  Plufnmer  v.  WhUekcoU,  2  Lev.  169,  that  after  this  stotnte,  ud 
before  the  sUtute  1  R.  2,  c.  12,  actions  of  debt  were  brought  in  other  cases  besitiej 
Account,  and  16  E.  3  Fitzdam.  81 ;  Mitch.  41  S.  3,  pi.  1 ;  41  Ass.  Bro.  Escape,  28,  wen 
cited.  And  by  Buller,  J.,  in  Bonafout  v.  Walker,  2  T.  R.  132,  it  was  said,  that  this  stitote 
(13  Edw.  1,  c.  11,)  by  a  liberal  construction  had  been  holden  to  extend  to  all  cases. 
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4>f  that  whereof  they  were  judged,  unleBs  it  be  by  writ  or  other  com- 
mandment of  the  king,  upon  pain  to  lose  his  office,  and  the  keeping  of 
the  said  prison.  And  if  any  such  warden  be  attainted  by  due  process, 
that  he  has  suffered  such  prisoner  to  go  at  large  against  this  orainance, 
then  the  plaintiffs  shall  have  their  recovery  against  the  warden,  by  writ 
of  debt."  Under  the  statutes  of  New  York,  an  action  of  debt  will  not 
lie  against  the  sheriff  for  the  escape  of  a  prisoner,  committed  on  an 
execution  on  a  ju%tiee*9  judgment.  Brown  v.  Qenungy  1  Wend.  115. 
Though  this  statute  is  confined  in  terms  to  the  wardens  of  the  Fleet, 
(Plowd.  35,  b,)  yet  it  has  been  holden  that  sheriffs  and  other  gaolers 
are  within  the  equity  of  it.  On  the  preceding  statutes,  extended  by  a 
liberal  construction,  the  action  of  debt  against  sheriffs  and  other  gaolers, 
for  original  escapes  out  of  execution,  is  wholly  founded.  It  is  d[>serYa^ 
ble,  however,  that  these  statutes  being  in  affirmance  of  the  common  law, 
have  not  taken  away  the  common  law  remedy  by  action  on  the  case : 
and  that  it  is  at  the  election  of  the  party  to  bring  either  the  one  or  the 
other.  Burton  v.  J^yre,  Gro.  Jac.  289.(1)  There  is,  however,  an 
advantage  attending  the  remedy  given  by  statute,  which  makes  it  more 
eligible  than  proceeding  by  the  common  law:  when  an  action  on  the 
case  is  brought  for  an  escape,  the  jury  are  at  liberty  to  give  such 
damages  as  they  shall  think  right  under  all  the  circumstances  of  the 
case,  and  a  small  sum  is  frequently  considered  as  sufficient  in  cases  of 
great  hardship  against  the  gaoler.  But  where  a  prisoner  escapes  out  of 
execution,  (Bonafous  v.  nalkerj  2  T.  B.  126 ;  Porter  v.  Sayward^ 
7  Mass.  Bep.  327,)  and  the  remedy  prescribed  by  the  statute  18 
£dw.  1,  c.  11,  and  1  Bic.  2,  c.  12,  is  aoopted,  the  gaoler  is  put  in  the 
same  situation  in  which  the  original  debtor  stood,  and  the  jury  cannot 
give  a  less  sum  than  the  creditor  would  have  recovered  against  the  pri- 
soner ;(2)  namely,  the  sum  indorsed  on  the  writ,  and  the  legal  fees  of 
execution.  Interest  is  not  recoverable  in  debt  for  an  escape*  LibtU^ 
field  V.  Browfij  1  Wend.  398.  SecaSj  in  an  action  on  the  case.  MarkJe 
v.  ffatfieldy  2  Johns.  Bep.  465.  Shewett  v.  FeU^  3  Teates,  17 ;  4  Yeatee, 
47 ;  Bernard  v.  CommonweaUh^  4  Littell,  149.  Such  is  the  law  relating 
to  original  escapes  out  of  execution;  and  by  stat.  1  Ann.  stat.  2,  c.  6,  s. 
2,  the  same  remedy  is  given  against  sheriffs,  who  permit  the  escape  of 
persons  who  have  been  retaken  on  an  escape  warrant  authorised  by 
the  first  section  of  that  act. 

What  ehall  he  deemed  an  Escape. — ^A  marshal  of  the  United  States 
is  not  liable  for  the  escape  of  a  debtor  committed  to  the  state  jail  under 
process  from  the  courts  of  the  United.  States.  There  is  no  provision  in 
any  act  of  Congress  declaring  the  keepers  of  state  jails,  mwad  prisoners 
in  custody  under  process  of  the  United  States,  to  be  deputies  of  the 
marshals,  or  making  the  latter  liable  for  escapes  committed  by  the  neg* 
ligencc  or  malfeasance  of  the  former.    Nor  is  tnis  liability  to  be  inferrred 

■  ^^— ^—  I  ■  ■     III!  I  I  .      I  II  ■  -  I  "HI 

(1)  An  action  on  the  case  is  the  only  remedy  against  the  sheriff  for  the  escape  of 
prisoners  who  hare  been  arrested  on  mesne  process ;  the  statutes  13  Edw.  I,  c.  11,  and 
1  Ric.  3,  c.  13,  being  confined  to  escapes  oat  of  ezecntion.  Vide  Van  Sfyck  t.  JSofftboom^ 
6  Johns.  Rep.  370. 

(3)  In  debt  for  escape,  the  jorj  mnst  find  the  whole  debt  and  costs,  aUttr  in  oms. 
Duncan  Y.KUn^elter^  5  Watts,  141 ;  FulUrUm  v.  ffarris,  8  Oreenl.  893. 
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from  the  general  powers  and  duties  of  their  office,  or  the  doctrine  of  the 
common  law  applicable  to  the  case  of  principal  and  agent.    Where  a 

1  prisoner  is  regularly  committed  to  a  state  iail  by  the  marshal,  he  is  no 
onger  in  his  custody  or  controllable  by  him,  and  he  has  no  power  to 
command  or  direct  the  keeper  in  respect  to  the  nature  of  his  imprison- 
ment. Randolph  y.  Donaldson^  9  Cranch,  76.  Escapes  are  either  vol- 
untary or  negligent.  Voluntary  escapes  are  such  as  are  by  the  express 
consent  of  the  gaoler  ;(1)  negligent^  where  the  prisoner  escapes  withont 
the  consent  or  knowledge  of  the  goaler.  Stonehou^e  r.  MuUini,  Str. 
878.  In  either  of  these  cases,  an  action  of  debt  may  be  maintained 
against  the  gaoler.  Even  circumstances  of  the  escape  having  been  with- 
out any  default  on  the  part  of  the  gaoler,  will  not  afford  him  any  justi- 
fication ;  the  act  of  God  alone,  or  that  of  the  king's  enemies,  will  be  an 
excuse.  AUept  v.  Eyle%y  2  H.  Bl.  108.  Debt  lies  for  an  escape  against 
sheriff,  though  there  be  no  gaol.  Ghvinn  y.  Hubbard^  3  Blackf.  14.  If 
a  defendant  taken  in  execution  be  afterwards  seen  at  large,  for  anj 
the  shortest  time,  even  before  the  return  of  the  writ,  the  sheriff  wfll  be 
chargeable  for  an  escape  ;(2)  {Koome9  y.  Maddox,  2  Har.&  GiU,  106;) 
for  it  is  his  duty  to  obey  the  writ,  and  the  writ  commands  him  to  take 
the  defendant,  and  him  safely  keep,  so  that  he  may  have  him  readj  to 
satisfy  the  plaintiff.  Hawkins  y.  Plamer^  2  Bl.  B.  1048.  In  case  of  a 
voluntary  escape,  although  the  prisoner  returns  before  suit  brousht,  the 
escape  is  not  purged  as  in  the  case  of  a  negligent  escape,  but  he  may 
elect  to  consider  the  prisoner  in  custody,  at  his  suit  or  otherwise.  An 
action  against  the  sheriff  for  an  escape,  is  an  election  on  the  part  of  the 

Slaintiff,  to  consider  the  prisoner  out  of  custody ;  and  during  the  pen* 
ency  of  the  suit  the  debtor  may  depart  from  the  jail  with  impunitj. 
Littlefield  v.  Brown,  1  Wend.  898.  For  negligent  escape,  an  action  lies 
against  the  sheriff  only.  Steph.  N.  P.,  p.  1212.  A  sheriff's  officer  hav- 
ing on  the  27th  of  September,  {Benton  y.  Sutton^  1  Bos.  4  Pnl.  24 ; 
Palmer  y.  Hatch,  9  Johns.  Rep.  329,)  arrested  a  person  under  a  t?fl.ifl.,  re- 
turnable on  the  7th  of  November  following,  carried  him  to  a  lock-up-honse ; 
and  on  the  2d  of  October  permitted  him  to  go  in  company  with  one  of  his 


(1)  *<  If  a  gaoler  retakes  a  prisoner  m  execution  after  a  roluntaiy  escape,  he  is  liable  to 
an  action  of  false  imprisonment."  3  Rep.  52,  b,  and  per  Orote^  J.,  in  Atkinton  t.  Matttto*, 
2  T.  R.  177.  A  sheriff  is  liable  for  an  escape,  where  he  had  returned  N.  B.  LtoaeaM-, 
and  it  appeared  that  prior  to  the  return  day,  his  deputy  had  the  defendant  in  cnstody 
under  another  ea.  «a.,  and  discharged  him,  though  it  do  not  appear  that  the  sberiiTbiev 
of  the  latter  writ,  or  the  deputy  of  the  former.     Wheeler  t.  Hambrigkt^  9  S.  ft  R.  390. 

(2)  After  an  arrest  on  me*nt  process,  the  gaoler  may  suffer  the  prisoner  to  go  at  laig^ 
provided  he  has  him  at  the  return  of  the  writ.  Atknutm  v.  Mattetm^  2  T.R.  171  HeoM 
in  Noy,  72,  a  distinction  is  taken  that  in  actions  for  escape  on  metne  process,  the  wnt 
shall  allege,  that  ad  largum  ire  permmt  et  nam  comperuit  ad  diem ;  but  on  proees  of 
execution  ad  largum  irepermitit^  is  sufficient.    And  so  are  the  precedents.    BastaL  171. 

If  the  sheriff  has  the  body  of  the  defendant  after  an  arrest  upon  metne  process,  at  the 
return  day  of  the  writ,  it  is  sufficient.  But  if  the  defendant  escapes  at  any  time  there- 
after, the  sheriff  is  liable  to  an  action.  Stone  ▼.  Woode,  6  Johns.  Rep.  181.  And  if  w 
escape  was  only  negligenty  and  the  defendant  returned,  &c.,  it  is  no  defence,  '"^•^^ 
if  the  sheriff  Ukes  a  sufficient  bail-bond,  and  discharge  the  defendant  at  any  dmebefor* 
the  return  of  the  writ,  he  is  not  liable  for  an  escape.    Rieharde  t.  Porter^  7  Id.  137. 

If  the  sheriff  take  a  l^ond,  but  not  such  a  bond  as  the  law  requires,  he  will  be  IJaoio 
for  an  escape.     Skinner  y.  Fleei^  14  Id.  263. 


(the  officer's)  followers  to  his  own  house,  for  the  purpose  of  settling  his 
affairs ;  the  day  after,  the  prisoner  was  seen  riding  with  the  officer ;  it 
was  adjudged  that  the  sheriff  was  liable  for  an  escape ;  for  the  custody 
of  the  follower,  after  the  writ  had  been  once  executed,  amounted  to 
nothing ;  and  further,  what  was  done  by  the  folloi^er  was  not  done  in 
execution  of  the  writ.  Process  of  execution  being  to  operate  immedi- 
ately by  duress  of  imprisonment,  the  party  ought  to  be  taken  to  prison 
within  a  convenient  tmie.  1  Bos.  &;  Pul.  27,  8.  Where  a  sheriff,  after 
he  had  arrested  a  defendant  on  execution,  went  with  him  two  or  three 
miles  out  of  the  direct  road  to  goal,  in  order  that  the  prisoner  might 
obtain  the  means  of  settling  the  execution,  and  also  went  with  him  the 
same  distance  to  the  prisoner's  house,  in  order  that  he  might  get  his 
necessary  apparel,  and  to  see  his  wife  before  he  went  to  goal,  it  was 
holden  not  to  be  an  escape,  it  being  no  more  than  a  reasonable  indul- 

fence  from  laudable  and  compassionate  motives.  -  Wood  v.  Turner j  10 
ohns.  Bep.  420.  Upon  a  haoecis  corptis  to  a  gaoler,  to  bring  a  prisoner 
in  execution  before  the  court,  the  gaoler  shall  have  a  convenient  time  only 
for  that  purpose,  and  for  carrying  him  back  again  to  prison ;  which  if  he 
exceeds,  it  is  an  escape,  resolved  by  all  the  judges.  Cro.  Car.  14.  At 
the  conclusion  of  the  resolutions  on  this  point,  (Oro.  Gar.  14,)  the  judges 
admonished  the  warder  of  the  Fleet,  that  under  color  of  writs  of  hid>ea9 
corpus  he  should  not  suffer  prisoners  to  go  at  large,  upon  peril  to  be 
charged  with  escapes.  See  also.  Hob.  202,  Hard.  476.  Where  a  pris- 
oner is  removed  by  habeas  corpus,  if  the  officer  take  him  out  of  the 
direct  road,  it  is  an  escape,  rer  BulleVj  J.,  in  Benton  v.  Sutton^  1 
Bos.  &  Pul.  28.  The  sheriff  is  bound  on  a  Ju^eas  corpus  ad  testifican- 
dum to  take  his  prisoner  out  of  his  county  to  the  place  appointed ;  and 
if  the  prisoner,  m  the  course  of  their  absence  from  the  county,  goes 
about  alone  on  his  own  business,  but  of  his  own  head,  and  without  the 
knowledge  or  leave  of  the  sheriff,  it  is  no  escape,  if  there  has  been  no 
unreasonable  delay  in  returning  to  gaol.  Hassam  v.  Chriffin^  18  Johns« 
Bep.  48.  The  sheriff  is  liable  for  the  escape  of  a  prisoner  taken  in  ex* 
ecution  on  an  erroneous  judgment.  Gold  v.  Strode^  Garth.  148  So, 
though  there  be  error  in  the  process,  the  sheriff  cannot  take  advantage 
of  it.  Burton  v.  Eyre,  Gro.  Jac.  289 ;  Scott  v.  Shaw,  18  Johns.  Bep, 
376 ;  Hinman  v.  Brees,  12  Johns.  Bep.  529  ;  Cable  v.  Cooper,  15  Johns, 
Bep.  152.  In  debt  on  sheriff's  bond  for  money  collected  on  execution, 
defendant  cannot  plead  there  was  no  judgment.  The  State  v.  Micks,  2 
Blackf.  336. 

So  debt  lies  for  an  escape  against  the  sheriff,  who  permits  a  prisoner 
taken  under  a  ca.  sa.  to  go  at  large,  although  the  sheriff  returns  not  to 
the  writ;  OOlipton's  case,  cited  by  Periam,  Gro.  Eliz.  17  ;)^fortliere,is 
a  record  of  which  the  party  shall  take  advantage,  though  the  writ  be 
not  returned. 

A  sheriff  cannot  take  notice  of  an  attorney's  privilege ;  nor  can  he 
discharge  him  on  his  producing  a  writ  of  privilege ;  ana  if  he  does,  he 
is  liable  for  an  escape.  Attorneys  are  relievable  from  arrest  only  on 
motion  and  under  the  circumstances  of  the  case.  Secor  v.  Bell,  18 
Johns.  Bep.  52.    N.  All  officers  of  the  several  courts  of  record  in  New 
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York  are  liable  by  Btat.  to  arrest  on  mesne  process,  and  to  be  beld  to 
bail  as  other  persons. 

If  a  sheriff  arrests  a  party  nnder  a  ea.  sa,  who  then  pays  the  debts 
and  costs,  whereupon  the  sheriff  permits  him  to  go  at  large,  the  sherif 
is  gnilty  of  an  escape  for  which  debt  will  lie ;  at  least,  when  the  sheriff 
retains  the  money,  and  does  not  pay  it  over  immediately  to  the  plain- 
tiff; for  it  is  the  duty  of  the  sheriff  to  hav€  the  body  to  satisfy  the 
plaintiff,  and  not  to  receive  the  money.  Slackford  v.  Autten^  14  East, 
468.  The  court,  however,  in  this  case,  intimated  a  strong  opinion,  that 
if  the  sheriff  had,  immediately  upon  the  receipt  of  the  money,  paid  it 
over  to  the  plaintiff,  they  would  have  exonerated  the  sheriff. 

A  sheriff  cannot  be  imprisoned  in  the  gaol  of  which  he  has  the  cos- 
tody  ;  and,  therefore,  if  the  coroner  arrest  hhn,  and  put  him  into  the 
gaol,  it  is  an  escape.    Day  v.  Brett^  6  Johns.  Rep.  22. 

Where  the  defendant  is  arrested  on  a  c(u  sa.  issued  upon  a  judgment, 
(Buihe'i  case,  Cro.  Eli«.  188,)  without  a  9cire  facicu^  after  the  year, 
and  the  sheriff  permits  him  to  escape,  debt  will  lie  against  the  sherif 
for  the  escape ;  for  though  the  process  be  erroneously  awarded,(l)  yet 
it  is  sufficient  for  the  arrest  by  the  sheriff;  and  he  might  have  justified 
an  action  for  false  imprisonment,  and  therefore  cannot  set  the  prisoner 
at  large.  So  where  the  writ  of  execution  is  returnable  the  term  next 
but  one  after  the  teste,  {Shirley  v.  Wright  Lord  Raym.  775 ;  Salt 
700,  S.  C.,)  instead  of  the  next  term,  the  sheriff  may  be  charged  for 
an  escape ;  because  the  writ,  though  erroneous,  is  not  void,  the  party 
not  having  a  day  on  such  writ.  So  where  a  court  not  having  jurisdio- 
tion,  orders  an  officer  to  discharge  a  prisoner,  and  the  officer  obers  the 
order,  he  is  liable  in  an  action  for  an  escape.  Van  Slyek  v.  Tayhr^ 
9  Johns.  Rep.  146 ;  Jackson  v.  Smithy  5  Johns.  R^p.  115.  See  Hec- 
her  V.  Jarret,  8  Binn.  404 ;  Surat'a  case,  4  Dall.  888.  The  stat.  37 
Geo.  8,  c.  112,  authorized  justices  of  the  peace,  {Broton  v.  Compton^  8 
T.  R.  424,  in  which  Orby  v.  ffales^  1  Ld.  Raym.  8,  was  overruled,) 
**  at  the  first  or  second  general  quarter  session,  or  general  session,  to  be 
holden,  after  the  passing  the  act,  or  some  adjournment  thereof,  to  dis- 
charge insolvent  debtors  under  certain  circumstances."  The  justices 
in  the  county  of  S.  "  at  a  general  quarter  session  holden  by  adjourn- 
ment," after  the  passing  the  act,  but  which  appeared  to  have  been  an 
adjournment  of  a  session  holden  before  the  act,  ordered  the  gaoler  of 
the  sheriff's  gaol  to  discharge  an  insolvent,  who  was  in  the  custody  of 
the  sheriff  in  execution.  It  was  holden,  that  this  adjourned  session) 
not  being  an  original  session  holden  after  the  passing  of  the  act,  nor  an 
adjournment  of  such  a  session,  had  not  any  jurisdiction  under  this  act; 
and,  as  the  court  of  general  session,  or  general  quarter  session  had  not, 
independently  of  this  act,  any  authority  over  a  person  charged  in  exe- 
cution in  a  civil  suit,  the  proceedine  was  coram  non  judice,  and  eons^ 
auently,  the  sheriff,  being  responsible  for  the  act  of  his  servant,  was 
liable  to  the  party  at  whose  suit  the  insolvent  was  in  custody,  for  the 
escape ;  agreeably  to  the  rule  laid  down  in  the  case  of  the  Marshalsea, 

(1)  It  is  a  good  defence  to  an  action  for  an  escape,  that  the  prisoner  ma  pririleg^^ 
from  arrest.    Majf  y.  Hogeboom^  1 1  Johns.  Rep.  433. 
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10  Rep.  76,  a,  that,  when  the  coart  has  not  jnrisdiotion  of  the  cause, 
the  whole  proceeding  is  coram  nan  judxee^  and  an  action  lies  against 
the  officer,  who  executes  the  process  of  the  court. 

By  Stat.  8  &;  9  W.  8,  c.  27,  s.  1,  '^  Prisoners  upon  contempt  or  mesne 
process,  or  in  execution,  committed  to  the  custody  of  the  marshal  of 
the  Eang's  Bench,  or  Warden  of  the  Fleet,  shall  be  detained  within  the 
said  prison,  or  the  rules  thereof,(l)  until  discharged  by  due  course  of 
law;  and  if  the  marshal,  or  warden,  or  keeper  of  any  prison,  shall 
suffer  any  prisoner  committed  to  their  custody,  either  in  mesne  process 
or  in  execution,  to  go  or  be  at  large  out  of  the  rules  of  the  prison  (ex* 
cept  by  virtue  of  some  writ  of  habeas  corpus^  or  rule  of  court,  to  be 
granted  only  upon  motion  made  or  petition  read  in  open  court)  such 

Soing  or  bemg  at  large  shall  be  deemed  an  escape."  And  by  section 
,  ^^  If  the  keeper  of  any  prison,  affcer  one  day's  notice  in  writing,  re- 
fuse to  show  any  prisoner  committed  in  execution,  to  the  creditor  or  his 
attorney,  such  refusal  shall  be  deemed  an  escape."  And  by  s.  9,  '^K 
any  person  desiring  to  charge  another  with  any  action  or  execution, 
shall  desire  to  be  informed  by  the  keeper  of  the  prison,  whether  such 
person  be  a  prisoner  or  not,  the  keeper  shall  give  a  true  note  in  writing, 
thereof,  to  such  person  upon  demand,  at  his  office  for  that  purpose, 
npon  pain  of  forfeiting  502.,  and  %uch  note  ehall  he  sufficient  evidence 
that  such  person  was  at  that  time  a  prisoner  in  actual  custody. ^^  In  an 
action  for  an  escape  against  the  marshal,  it  appeared  that  the  prisoner 
Serres,  {Field  y.  Jones,  9  East,  151,)  who  was  in  execution  in  the  mar- 

_B-i._r--  -.-.  -  -.-  ^ -  ■         ■     n  1 

(1)  By  this  statute,  the  rules  are,  to  all  intents  and  purposes,  the  same  as  the  walls  of 
the  prison.  A  defendant  in  execution,  who  had  the  liberty  of  the  rules  of  the  Marshalsea 
Prison,  upon  bis  giving  security  to  the  marshal,  was  proved  to  have  been  out  of  the  rules 
for  several  days,  but  on  the  marshal's  hearing  of  the  escape,  was  put  in  close  custody 
before  action  brought  for  the  escape ;  it  was  holden,  that  this  was  a  negligent  and  not  a 
voluntary  escape :  that  the  escape  was  not  voluntary  unless  it  was  with  the  consent  or 
by  the  default  of  the  marshal,  and  his  allowing  the  rules  of  the  prison  was  not  any  default 
in  him,  for  the  law  had  given  a  sanction  to  it ;  and  it  could  not  be  inferred  thence,  that 
he  consented  to  the  prisoner's  escape  ,*  because  he  had  taken  security  that  the  prisoner 
should  not  go  beyond  the  rules,  and  immediately  on  his  return  the  marshal  had  confined 
him  in  close  custody.  Bonafotu  v.  Walker ^  2  T.  R.  126.  Sheriffs  in  New  York  lure  bound 
to  allow  prisoners  to  go  at  large  within  the  limits,  on  their  giving  security.  Vide  Stat. 
N.  Y.  sess.  36,  c.  69,  s.  6,  7,  8,  9,  10,  1  R.  L.  429.  As  the  bond  to  be  given,  however,  is 
intended  only  for  the  sheriff's  indemnity,  he  may  waive  it,  and  grant  the  liberties  without 
it,  and  will  not  be  liable  for  an  escape.  Holm$a  v.  Lanainffy  3  Johns.  Gas.  73.  If  the 
limits  are  vaguely  defined,  without  the  post  or  other  visible  marks  prescribed  by  the 
statute,  this  will  not  jastify  the  escape.  The  sheriff  is  not  bound  to  take  a  bond  until 
the  limits  are  defined  according  to  law ;  and  if  he  does,  and  suffers  the  prisoner  to  go  at 
large,  it  is  at  his  peril.  The  creditor  has  nothing  to  do  with  the  liberties,  in  making  out 
his  action  against  the  sheriff.  It  is  enough  for  him  to  show  the  judgment  and  execution, 
the  prisoner  taken,  and  then  at  large  without  the  four  walls  of  the  prison.  It  lies  with 
the  defendant  to  justify  his  being  at  large,  by  showing  liberties  established  and  defined 
according  to  law ;  and  if  he  does  not,  he  fails  in  making  out  his  defence.  Bitsell  v.  JTt^, 
5  Johns.  Rep.  89;  Kip  v.  Brigham,  7  Id.  178.     See  Poneher  v.  ffoUeyy  3  Wend.  184. 

The  statute  of  New  York  provides,  that  in  case  the  plaintiff  will  not  take  an  assign- 
ment of  the  bond,  the  court  may  stay  the  proceedings  in  an  action  against  the  sheriff, 
for  a  negligent  escape,  until  he  has  had  time  to  prosecute  the  bond.  Vide  APIntire  r. 
Woods  J  5  Johns.  Rep.  367.  Where  a  defendant  was  taken  under  a  bail  writ,  and  the 
sheriff  by  mistake  took  a  bond  for  the  prison  bounds,  stating  defendant's  imprisonment 
to  have  been  under  a  ea.  «a.,  it  was  held,  that  the  bond  was  void,  and  that  the  defendant 
was  not  estopped  to  show  that  there  was  no  ca,  «a.  MUler  v.  Boffwelly  3  M^Cord,  429. 
See  also  January  ▼.  Cariwrighi^  6  Litteil,  450. 
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shars  CQBtody,  at  the  suit  of  the  plaintiff,  was  seen  at  large  about  eleven 
o'clock,  on  the  first  day  of  MichaelmoM  term,  1806.  The  defence  was, 
that  Serres  was  out  upon  a  day-rule  granted  b  j  the  court  on  the  same 
day ;  and  by  the  preceding  statute  that  could  only  have  been  granted 
at  the  sitting  of  the  court,  which,  in  fact,  did  not  sit  till  after  ^e  time 
when  he  was  at  larse.  And,  it  ftirther  appeared,  that  the  plaintiff  had 
actually  filed  his  bul  against  the  marshal  in  this  action  before  Uie  sit- 
ting of  the  court  on  the  same  day.  The  petition,  however,  had  beei 
signed  by  the  prisoner  in  the  morning,  before  he  went  out  of  prisoiL 
The  court  were  of  opinion  that  the  day-rule  was  a  justification  to  the 
marshal  for  the  liberation  of  the  prisoner  on  the  whole  of  the  day,  by 
relation;  Lord  Ullenbaroughj  G.  J.  observing,  that  it  would  entirely 
frustrate  the  benefit  of  the  day-rule  to  the  parties,  if  the  court  were  to 
construe  it  thus  narrowly  and  strictly ;  for  if  it  it  were  first  tobemored, 
and  then  to  be  drawn  up,  and  afterwards  served  upon  the  marshal,  be- 
fore the  party  could  avail  himself  of  it,  he  would  have  the  benefit  of  a 
very  small  portion  of  the  day,  considering  how  late  the  court  usnaUj 
commenced  their  sittings  on  the  first  day  of  term.  The  court  would 
consider,  however,  that  the  rule  was  only  granted,  as  legally  it  could 
only  have  been,  when  the  court  sat  on  the  first  day :  but,  when  granted, 
it  was  a  liberty  for  that  day,  and  covered  the  antecedent  part  of  the 
day,  because,  generally  speaking,  there  is  no  fraction  of  a  day,  unless 
where  it  is  necessary  to  look  to  it  in  order  to  answer  the  purposes  of 
justice. 

Of  Recaption, — If  the  party  in  execution  escapes  by  the  negUgenee 
of  the  gaoler,  he  may  be  retaken  either  by  the  gaoler,  (F.  N.  B.  130,)  or 
the  plamtiff ;  (agreed  by  the  court  in  AUanson  v.  Butler j  1  Sidf.  330;) 
or  if  the  plaintiff  recovers  against  the  sheriff  for  the  escape,  the  sheriff 
may  bring  an  action  on  the  case  against  the  defendant  for  damages 
sustained  by  him  by  reason  of  the  escape ;  (F.  N.  B.  130 ;)  but  if  he 
escapes  by  the  afsent  of  the  gaoler j  the  gaoler  cannot  retake  him; 
(Featherstonehaugh  v.  Atkinson^  Barnes,  373 ;  Adm,  in  Atkimon  v. 
Jamesony  6  T.  B.  25 ;  Lansing  v.  Fleety  2  Johns.  Cas.  3 ;)  neither  in 
such  case  can  the  gaoler,  if  he  is  obliged  to  pay  the  creditor  the  amount 
of  his  debt  in  consequence  of  the  escape,  recover  back  the  money  from 
the  debtor;  {Pitcher  v.  Bailey  ^  8  East,  171;)  yet  as  the  judgment  re- 
mains still  in  force,  the  plaintiff  may  either  bring  debt,  {Buxtony.  Hom^ 
1  Show.  174,)  or  idre  facias  {Allanson  v.  BtUler^  1  Lev.  211 ;  Allen 
V.  Vinter^  T.  Jones,  21,)  on  the  judgment,  or  sue  out  another  writ 
of  capias  ad  satisfadenduniy  (1  Vent.  4,)  or  of  fieri  facias;  {Bassel  t. 
Salter  J  2  Mod.  136 ;)  and  if  the  plaintiff  die,  his  personal  representa- 
tives may  have  a  scire  facias.  &udaU  v.  WythavHy  2  Lutw.  1264  If 
a  prisoner  in  execution  has  been  permitted  to  go  at  large,  with  the  con* 
sent  of  the  plaintiffs  he  can  never  resort  to  the  judgment  again  for  the 
purpose  of  enforcing  it  in  any  manner.  The  attorney  for  the  plaintiff, 
from  his  general  character,  has  no  authority  to  order  the  discharge  of 
the  defendant  without  the  consent  of  the  plaintiff,  or  a  previous  satis- 
faction of  the  debt :  and  the  sheriff  is  liable  for  an  escape  if  he  dis- 
charges the  defendant  by  the  instructions  of  the  attorney.  KeUoggy* 
Cfilberty  10  Johns.  Bep.  220.    If  the  plaintiff  in  a  qui  tarn  action  dis* 
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charge  the  defendant  from  execution,  it  is  no  defence  in  an  action  for 
escape,  as  the  plaintiff  could  not  discharge  the  people's  moiety.  Minr 
ton  y.  Woodworth^  11  Johns.  Rep.  474.  And  this  rule  holds,  although 
the  party  in  execution  has  been  discharged  on  terms  which  are  not 
afterwards  complied  with :  as  upon  an  undertaking  to  pay  the  debt  by 
instalments ;  VigerB  v.  Aldrieh,  4  Burr.  2482 ;  or  to  render  himself  on 
a  given  day  if  he  did  not  in  the  mean  time  pay  the  debt ;  Clarke  y. 
Clement  J  6  T.  R.  525 ;  or  to  pay  the  debt  at  a  future  time,  {Tanner  y. 
Hague,  7  T.  R.  420,)  and  on  failure  thereof,  that  he  should  be  liable  to 
be  taken  in  execution  again.  Blackburn  y.  Stupart,  2  East,  243.  So 
if  the  plaintiff  consent  to  discharge  one  of  several  defendants  taken  on 
a  joint  ea.  «a.,  the  plaintiff  cannot  afterwards  take  any  of  the  other  de- 
fendants. 6  T.  R.  525.  But  a  discharge  by  act  of  law,  as  under  an 
insolvent  debtor's  act,  of  one  of  several  defendants  taken  on  a  joint  ca. 
sa.  has  been  holden  not  to  operate  as  a  discharge  of  the  other  defend- 
ants. Nadin  v.  Battier  5  East,  147.  So  where  the  prisoner  was  dis- 
charged upon  giving  a  fresh  security  to  satisfy  the  judgment,  which  was 
afterwards  defeated,  on  account  of  a  mere  informality ;  it  was  holden, 
that  the  judgment  was  satisfied  and  could  not  be  set  off  against  the  de- 
mand of  the  prisoner.  Jaques  v.  Withtfj  1  T.  R.  557.  In  conformity 
with  this  rule,  it  was  holden,  that  an  agreement,  by  the  defendant, 
( Thompson  v.  Brktow,  Barnes,  205,)  on  his  being  discharged  out  of 
custody  with  the  plaintiff's  consent,  that  the  judgment  should  stand 
revived  for  twelve  months,  was  null  and  void.  So  where  a  bond  was 
conditioned  for  the  surrender  of  a  debtor  who  had  been  discharged  out 
of  execution,  (Da  Costa  v.  JDavieSj  1  Bos.  &  Pul.  242,)  with  the  cre- 
ditor's consent,  on  a  certain  day,  so  that  the  debtor  might  be  again 
taken  in  execution,  the  condition  was  holden  void.  The  ground  on 
which  these  decisions  proceed,  being,  that  the  iudgment  is  satisfied  by 
the  discharge  of  the  prisoner  (once  in  execution)  with  the  consent  of  the 
creditor,  the  creditor  loses  the  whole  benefit  of  his  judgment,  and  is 
deprived  of  every  remedy  upon  it,  as  well  by  action  of  debt,  ( Vigers  y. 
Aldrich,  4  Burr.  2482,)  or  writ  of  execution  against  the  goods,  {Tanner 
y.  Hague,  7  T.  R.  420,)  as  by  writ  of  execution  against  the  person. 

But  it  is  settled  that,  although  a  previous  consent  of  the  creditor 
that  the  debtor  may  go  off  the  liberties,  will  excuse  the  escape,  and  dis- 
charge the  judgment ;  yet,  a  subsequent  assent,  or  agreement  that  the 
debtor  may  remain  off,  is  no  discharge.  The  right  of  action  for  the 
escape  having  once  accrued,  nothing  but  a  release,  on  an  agreement  for 
yaluable  consideration,  can  defeat  the  action.  Sweet  v.  Palmer,  16 
Johns.  Rep.  181. 

Such  are  the  provisions  of  the  common  law :  but,  for  the  relief  of 
debtors  in  execution  for  small  debts,  it  has  been  enacted,  by  stat.  48 
Oeo.  2,  c.  128,  ^*  that  all  persons  in  execution,  upon  any  judgment  ob- 
tained in  any  court,  whether  such  court  be  or  be  not  a  court  of  record, 
for  any  debt  or  damages  not  exceeding  twenty  pounds,  exclusive  of  the 
costs  recovered  by  such  judgment,  and  who  shall  have  lain  in  prison 
thereupon  for  the  space  of  twelve  successive  calendar  months  next  before 
the  time  of  their  application  to  be  discharged,  may,  upon  application  in 
term  time  to  one  of  his  majesty's  superior  courts  of  record  at  West- 
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minster,  to  the  satisfaotien  of  such  court,  be  forthwitli  diechurged  ott 
of  CQBtodjy  as  to  BQck  execution  by  role  of  court.  The  word  ^^  damages" 
in  the  forgoing  statute,  comprehends  damages  for  an  assault.  Winier 
▼.  ElUottj  1  Ad.  &  Ell.  24.  Where  the  amomit  for  which  the  party  is 
charged  in  execation  exoeeds  20{.  although  the  original  debt  was  lets, 
but  the  excess  is  made  up  of  interest,  the  party  is  not  entitled  {Ooopo' 
V.  BliMy  3  M.  &  Sc.  797,)  to  his  discharge. 

If  a  prisoner  in  execution  (Anon,  Salk.  278,  recognized  by  Lawrence^ 
J.,  in  Brawn  y«  Camptonj  8  T.  B.  424,)  be  ducharged  by  the  order  of 
a  court  not  having  jurisdiction,  the  creditor  may  retake  him  on  an 
escape  warrant,  dj  stat.  8  &  9  W.  3,  c.  27,  s.  7,  ^^  If  a  prisoner 
committed  in  execution  shall  escape  thence,  by  any  ways  or  means,  the 
creditor,  at  whose  suit  such  prisoner  was  charged  in  execation,  at  the 
time  of  his  escape,  may  retue  him  by  any  new  eapia$y  or  ctqficu  ad 
WtUfctciendumy  or  sue  forth  any  kind  of  execution  on  the  judgment,  aa 
if  he  had  never  been  in  execution." 

By  whom  the  Action  far  an  JSkcape  may  be  braught.-^II  a  writ  of 
execution  be  delivered  to  the  sheriff  against  A.,  at  the  suit  of  B.,  and  a 
warrant  made  out  thereon,  and  before  the  return  of  such  writ  A.  is 
taken  in  execution,  at  the  suit  of  C,  and  then  escapes,  (Benton  v. 
Sutton^  1  Bos.  k  Pul.  24,^  B.  may  maintain  debt  against  the  aherifi| 
for  the  escape,  although  tne  party  was  not  arrested  under  the  writ  at 
the  suit  of  B.  If  A.  be  in  custody  of  the  sherifi^  at  the  suit  of  B.,  and 
a  writ  be  delivered  to  the  sheriff  at  the  suit  of  0.,  the  delivery  of  the 
writ  is  an  arrest  in  law.;  and  if  A.  escape,  G.  may  brinff  debt  against 
the  sheriff  for  the  escape.  Salk.  274,  cited  in  Bull.  N.  P.  66.  But 
if  one  in  custody  on  mesne  process,  has  the  privilege  of  the  limits, 
having  given  bond,  a  delivery  of  a  ^o.  so.  against  him  to  the  sheriff  is 
not  %p8o  facta  and  eo  VMtanti  an  arrest.  Trcusy  y.  WhiffU^  8  Johns. 
Rep.  379.  So  where  A.  levied  a  plaint  in  the  sheriff's  court  of  Lon- 
don (Jackwn  v.  Biimphrej/Bj  Salk.  278,)  against  B.,  then  in  the  Counter 
in  custody  on  a  former  plaint  levied  against  him  by  C,  and  the  sheriff 

{permitted  B.  to  escape ;  it  was  holden  that  A.  mi^t  bring  an  actioiL 
or  the  escape ;  for  by  entering  the  plaint,  and  charging  the  defendant 
in  the  Counter,  he  is  in  actual  custody  of  the  sheriff. 

This  action  ma^  be  maintained  by  an  executor  for  an  escape  out  of 
execution  in  the  time  of  the  testator.  Adm.  by  JTbft,  C.  J.,  in  Bendek 
y.  Andrewij  Lord  Raym.  971.  If  the  plaintiff,  in  an  action  against  aa 
hundred,  (Hundred  of  Laureee  y.  "  ,  Fitsg.  296,)  is  nonsuited, 
and  judgment  entered  against  him  for  the  costs,  upon  which  he  is  taken 
in  execution,  and  the  sheriff  permits  him  to  escape,  the  hundred  may 
bring  debt  against  the  sheriff  for  the  escape. 

If  an  attorney  having  a  lien  on  a  judgment  for  his  costs,  or  an 
assignee  having  an  .equitable  interest  therem,  take  out  a  ca.  so.  on  the 
judgment,  giving  the  sheriff  notice  of  such  interest,  the  party  beneficially 
interested  may  maintain  an  action  against  the  sheriff  for  an  escape  m 
the  name  of  me  plaintiff  in  the  original  suit,  and  the  sheriff  cannot  set 
up  a  release  from  the  nominal  plaintiff.  Martin  v.  Hawkee^  15  Johns. 
Rep.  425. 

in  an  action  for  an  escape  of  a  prisoner  who  had  been  taken  on  a 
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^eapiaa  utlagatam  after  jadgment,  and  the  aetien  being  brought  at  the 
enut  of  the  party  only,  it  was  objected  that  it  ought  to  have  been  tarn 
pro  domino  rege  quam  pro  seipao ;  bnt  the  prothonotariea  certifying 
that  the  precedents  had  been  both  ways,  the  objection  was  disallowed* 
Moore  y.  MeyiwldSf  Cro.  Jac.  619,  620,  recognised  in  Throgmorton  v. 
Churchy  p.  P.  1  Peere  Williams,  698. 

Plaintiff  havine  arrested  a  debtor  by  process  out  of  an  inferior 
conrt,  cannot  by  habeas  eorpus  ad  reepondendtim^  {Meleome  y.  Gard- 
ner ^  1  Gowp.  116,  cited  per  Ld.  Tenterden,  C.  J.,  in  Rogers  v,  Jones^ 
7  B.  &  C.  90,)  remoTc  him  into  the  custody  of  the  Court  of  King's 
Bench  to  answer  to  a  new  action  there  for  the  same  debt. 

Against  whom  the  Action  for  an  Escape  may  be  brougkL — If  hus- 
band and  wife  are  taken  in  execution,  and  the  wife  is  suffered  to  esct^>e, 
although  the  husband  continue  in  prison,  yet  an  action  will  lie  against 
the  sheriff  for  this  escape,  in  which  action  the  whole  debt  shall  be  re- 
covered. 1  Roll.  Abr.  810,  (F.)  pi.  5.  If  the  prisoner  returns  to 
prison  after,  a  voluntary  escape,  {James  v.  Pierce^  1  Yentr.  269,  in 
which  the  case  of  a  sheriff  of  Essex,  in  Hob.  202,  is  denied  to  be 
law,)  the  plaintiff  may  admit  him  to  be  in  execution ;  and  if  he  be 
turned  over  to  a  new  sheriff^  &c.,  and  afterwards  escape,  the  plaintiff 
may  bring  an  action  against  the  new  sheriff  for  such  escape.  Where  a 
new  sheriff  is  appointed,(l)  his  predecessor  ought  to  deliver  over(2)  by 
indenture  all  the  prisoners  in  his  custody,  charged  with  their  respective 
executions;  and  if  he  omit  any  it  is  an  escape;  (Ac^.  in  We%tby's 
case,  8  Rep.  71,  b;^  but  if  a  sheriff  die,  the  new  sheriff  ex  necessitate 
must  at  his  peril  taxe  notice  of  all  persons  in  custody  and  of  the  seve- 
ral executions  wherewith  they  are  charged.  8d  Resolution  in  Weslhv's 
case,  3  Rep.  72,  b,  aflirmed  on  errw  m  lixch.  Ghr.  Oro.  Elis.  866. 
By  Stat  8  Geo.  1,  c.  15,(8)  s.  8,  '^  In  case  of  the  death  of  the 
high-sheriff,  the  under-sheriff  shall  execute  his  office,  until  another 
sheriff  be  appointed,  and  shall  be  answerable  for  the  execution  of  the 
office  in  all  things  during  that  interval  as  the  high-sheriff  would  have 
been,  if  living.  The  marshal  of  the  King's  Bench  permitted  a  pri^ 
soner  in  execution  to  escape,  (Lenthal  v.  Lenthaly  2  Lev.  109;  MafO" 
son  V.  2Wner,  4  Johns.  Rep.  469,)  who  afterwards  returned  to  prison 
again.  The  marshal  died,  and  his  successor  permitted  the  same  per- 
son to  escape  again.  It  was  holden,  that  the  second  marshal  was  liable 
for  this  escape,  and  that  the  escape  permitted  by  his  predecessor  did 
not  discharge  him.  If  the  prisoner,  being  out  on  bail,  (Salk,  272,) 
come  and  surrender  himself  by  entering  Reddidit  ssj  in  discharge  of  his 
bail  in  the  judge's  book,  and  the  plaintiff's  attorney  accept  him  in  ex- 

(1)  A  sheriif's  saretles  are  liable  for  his  neglect,  after  his  term,  to  finish  an  ezeeotion 
left  with  him  previoiislj  on  which  there  had  been  a  levjr.  The  Stau  t.  RoberUj  1  HalgL 
114. 

(2)  An  assignment  of  prisoners  bj  an  under-sheriff  to  the  sncceedlng  high-sheriflT, 
(though  not  bj  indenture,)  is  a  good  assignment.  P&ulter  ▼.  Cfreentaood,  Barnes,  367, 
4to.  ed.  Bat  see  Danidton  r,  Sej^Htmr^  1  M.  &  lialk.  34,  where  AbbfOty  0.  J.  held,  that 
the  new  sheriff  wns  not  answerable  for  the  escape  of  a  debtor  taken  In  ezecation  in  the 
time  of  his  predecessor,  and  not  delivered  over  to  him  by  indenture.  See  also  the  note 
by  the  learned  reporters. 

(3)  Repealed  as  to  some  of  its  provisionB  by  3  ft  4  W.  4,  c.  99. 
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eoation,  and  file  a  committiturj  the  marshal  is  not  chargeable  for  an 
escape  without  notice,  either  by  serving  him  with  a  mle,  or  entering 
a  commtttttur  also  in  his  book.  The  bailiff  of  a  libertj,  {Boothman 
y.  The  Earl  of  Surry ^  2  T.  R.  5,)  who  has  the  execntion  and  return  of 
writs,  is  liable  to  an  action  of  debt  for  an  escape,  if  he  remoTe  a  pri- 
soner in  his  custody  in  execution,  to  the  county  gaol,  situate  out  of  the 
liberty,  and  there  deliver  him  into  the  custody  of  the  sheriff. 

This  action  is  founded  on  tort,  and  does  not  survive,  and  of  course 
cannot  be  maintained  against  the  executors  or  administrators  of  a  de- 
ceased sheriff.     Martin  v.  Bradbyy  1  Gaines'  Rep.  124. 

Declaration. — If  a  prisoner  escape  in  Essex,  and  is  seen  at  large  in 
Hertfordshire,  the  venue  may  be  laid  in  Hertfordshire.      Walker  v. 
Gnffithy  M.  25  G.  2,  Bull.  N.  P.  67.     As  to  the  venue,  vide  Bogart 
V.  Hildrethj  1  Caines'  Rep.  1 ;  Marshal  v.  Hosmer^  3  Mass.  Rep.  23 ; 
Jone%  V.  Pembertonj  2  Halst.  850.     The  plaintiff  must  set  forth  in 
his  declaration  the  recovery  by  that  judgment  upon  which  the  writ  of 
execution  issued,  and  allege  that  the  judgment  is  still  in  full  force  and 
unsatisfied :  {Brown  v.  The  Commonwealth,  6  Monroe,  621 :)  but  it 
is  not  necessary  to  set  forth  the  pleadings  previous   to   the  judg- 
ment; for  it  is  but  inducement  to  the  action.     Beginning  with  the 
judgment,   and   stating  briefly,    ^^quod  cum  recuperassetf"   is   suffi- 
cient.    It  is  sufficient  (Nightingale  v.  WUcozson,  in  error,  10  B.  k 
C.  202,)  to  allege  that  the  writ  directing  the  arrest  was  dtdy  indorsed 
for  baily  without  adding  *'  by  virtue  of  an  affidavit  made  and  filed  of 
record."     The  plaintiff  must  aver  and  show  in  evidence,  not  only  the 
escape  of  the  prisoner,  but  that  he  was  previously  lawfully  detained. 
Per  Bayley,  J.  Brazier  v.  Jones,  8  B.  &  C.  130.     If  upon  a  judg- 
ment by  an  intestate,  (Per  Cur.  in  Oold  and  others  v.  Strode,  Garth. 
146,)  his  administrator  brings  a  scire  facias  and  has  judgment,  where- 
upon a  ca.  sa.  issues,  and  the  defendant  is  taken,  and  permitted  to  es- 
cape, in  an  action  against  the  sheriff  for  such  escape,  the  plaintiff  may 
declare  briefly  on  the  judgment  in  the  scire  facias,  without  setting  forth 
all  the  proceedings  at  length.     If  a  prisoner  in  the  qustody  of  the 
sheriff,  ( Wightman  v.  Mullens,  2  Str.  1226,  recognised  in  Turner  v. 
Eyles,  3  iSos.  &  Pul.  461,)  is  brought  by  habeas  corpus  before  a  judge, 
and  committed  to  a  different  custody,  e.  g.  to  the  custody  of  the  mar- 
shal of  the  King*s  Bench,  who  suffers  him  to  escape,  in  an  action  against 
the  marshal  for  such  escape,  it  must  be  averred  in  the  declaration,  that 
the  commitment  was  of  record,  otherwise  it  will  be  bad  on  special  de- 
murrer :  for  the  prisoner  is  not  in  point  of  law  in  the  marshal's  custody 
until  the  commitment  is  entered  of  record.    It  is  not  stated  in  Strange's 
report,  whether  the  party  committed  had  been  taken  on  mesne  process 
or  in  execution :  but,  from  the  case  of  Wigley  v.  Jones,  5  East,  440, 
it  appears  that  the  case  in  Strange  is  not  law,  unless  it  be  understood 
of  a  commitment  of  a  prisoner  in  execution ;  for  commitments  on  a 
writ  of  habeas  corpus  of  persons  in  custody  on  mesne  process,  are  not 
properly  capable  of  being  entered  of  record,  either  by  themselves  or  as 
part  of  any  other  record  or  proceeding. 

Pleadings. — If  the  prison  be  on  fijre,  (1  Rol.  Abr.  808,  (D.)  pi.  6,) 
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or  be  broken  open  by  the  king's  enemies,  (Id.  pL  5,)(1)  and  the  prisoners 
escape,  this  will  excuse  the  sheriff;  but  it  is  otherwise  if  the  prison  be 
broken  open  bv  the  king's  subjects ;  Id.  pi.  7,  cites  4  Bep.  84.  See 
also  EllioU  V.  J),  of  Norfolk,  4  T.  R.  789,  5  Burr.  2812.  After  the 
gaols  in  the  metropolis  were  destroyed  by  .the  rioters,  in  the  year  1780, 
an  act  of  parliament  (20  G.  8,  c.  64,)  was  passed  to  indemnify  the 
gaolers  from  the  consequences  of  the  prisoners  escaping.  If  a  prisoner 
in  execution  escape  without  the  assent  of  the  sheriff,  and  he  make  fresh 
suit,  and  retake  him  before  any  action  brought  (1  Bol.  Abr.  808,  (E.)  pi. 
1,)  against  him,  this  will  excuse  him :  but  by  stat.  8  &  9  W.  8,  c.  27,  s.  6, 
he  cannot  gire  this  in  evidence,  but  must  plead  it  specially,  and  must 
likewise  make  oath  that  the  prisoner  made  such  escape  without  his  pri- 
vity or  consent.  By  this  plea  it  must  appear,  that  the  recaption  was 
before  action  brought,  otherwise  it  will  be  bad  on  demurrer  ;  StoneJiou%e 
V.  Mullens,  Str.  873  ^^2)  for  if  the  party  at  whosfe  suit  the  prisoner  was 
in  execution,  bring  his  action  against  the  gaoler  for  an  escape,  and, 
after  action  brought,  the  gaoler  retake  him  on  fresh  suit,  this  will  not 
bar  the  action  well  attached  before.  Harvey  v.  Reynell,  1  Bol.  Abr. 
808,  9  (E.)  pi.  2  W.  Jones,  146,  S.  C.  If  the  defendant  ^escapes  and 
fresh  suit  is  made  after  him,  and  he  dies  before  he  is  retaken,  an  action 
^ill  lie,  and  the  fresh  suit  is  no  excuse  unless  he  be  retaken,  for  he  died 
at  lar^e  out  of  gaol ;  Gilb.  Execution,  p.  85,  Edn.  1763,  cites  Popham, 
186 ;  out  the  case  there  is  put  by  counsel  in  argument,  and  does  not 
appear  to  have  been  adjudged ;  the  proposition,  however,  scarce  requires 
an  authority.  By  stat.  8  &  4  W.  4,  c.  42,  s.  8,  this  action  must  be 
commenced  and  sued  within  six  years  after  the  cause  of  such  action. 
It  is  a  good  defence,  {Saffery  v.  Jones,  2  B.  &  Ad.  598,)  that  the  sheriff 
discharged  the  prisoner  by  virtue  of  an  order  of  the  Insolvent  Debtor's 
Court ;  and  it  is  not  necessary  to  show  that  the  proceedings  upon  which 
the  order  is  grounded  were  properly  taken,  or  that  the  insolvent  was 
within  the  walls  of  a  prison  when  he  petitioned  for  his  discharge ;  see 
7th  G.  4,  c.  57,  s.  81.  If  the  plaintiff  in  his  declaration,  {JBovy's  case, 
1  Ventr.  211*,  217,  adj.  on  demurrer,)  set  forth  that  the  defendant  voU 
untarily  suffered  J.  S.  (whom  he  had  in  execution)  to  escape,  the  defend- 
ant may  plead  that  he  retook  him  on  fresh  suit,  before  action  brought, 
without  travessing  the  voluntary  escape,(3)  for  this  allegation  in  the  de- 
claration is  immaterial.  The  proper  place  for  setting  it  forth,  if  neces- 
sary, is  in  the  replication.  If  without  the  knowledge  of  the  gaoler  the 
defendant  escapes,  {Chambers  v.  Gambier,  Comyn's  B.  554;  S.  P. 
Orey  v.  Gambier,  Hill,  8  G.  2  Pr.  Beg.  C.  B.  199,)  and  returns  before 
action  brought,  the  gaoler  may(4)  plead  this  in  bar,  {Bonafous  v.  Walker^ 


(1)  Rolle  (and  Dyer,  from  whom  he  citeS|)  saj  "fire  which  is  the  act  of  Ood,". which 
teems  to  mean  fire  bj  lightning.  See  AUqft  t.  JSyle*^  2  H.  Bl.  113,  in  which  Lord  Lough- 
borough^  delivering  the  opinion  of  the  court,  said,  '*  as  the  law  stands,  nothing  but  the 
act  of  God  or  the  king's  enemies  will  be  an  excuse." 

(2)  From  a  MS.  note,  it  appears  to  have  been  a  special  demurrer,  assigning  for  cause 
*'  that  a  recaption  after  action  brought  was  not  pleadable  in  bnr." 

(3)  Hence,  under  a  count  for  a  voluntary  escape,  the  plaintiff  may  give  evidence  of  a 
negligent  escape.    Bonafout  v.  Walker^  2  T.  R.  126,  ruled  on  the  authority  of  Bovy^9  case. 

(4)  The  sheriff  may  permit  a  prisoner  in  execution  to  go  within  the  liberties  without 
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2  T.  R.  126,)  for  it  is  tantamount  to  a  retaking  on  fresh  pursuit  befcve 
action  brought.  But  in  a  p]ea  of  subsequent  return,  it  is  necessair  to 
allege  a  detention,  and  that  it  continued  to  the  time  of  action,  (CXam- 
ber$  y.  JoneSy  11  East,  406^)  or  that  it  has  been  terminated  by  legal 
means. 

Nil  debet  is  a  ffood  plea  in  debt  for  ui  escape ;  Mintan  y.  Wood- 
worthy  11  Johns.  Rep.  474. 

Evidence. — To  support  this  action  the  following  proof  will  be  neces- 
sary ;  Ist,  an  examined  copy  of  the  record  of  the  judgment ;  2dly,  the 
writ  of  captoB  ad  satisfaciendum  ;  Cft  in  case  the  writ  has  been  returned, 
an  examined  copy  thereof,  and  of  the  return ;  see  TUdar  y.  Suttcn^ 
Bull.  N.  P.  66 ;  3dly,  the  deliyery  of  the  writ  to  the  sheriff  must  be 
proved  ;(1)  and  here  it  is  to  be  obseryed,  that  where  the  writ  has  been 
returned,  the  indorsement  of  such  return  on  the  writ,  {Blateh  y.  Archer^ 
Gowp.  63,)  under  the  hand  of  the  sheriff,  will  be  sufficient  eyidence  of 
the  writ  having  been  delivered  to  him.  4thly,  a  legal  arrest  under  the  writ 
must  be  proved ;  that  is,  an  arrest  either  by  the  sheriff,  or  by  the  sheriff's 

taking  the  bond  prescribed  bj  the  stat.  of  New  York,  as  the  bond  \b  intended  only  for 
bis  indemnity ;  and  if  the  prisoner  withont  his  knowledge,  go  beyond  the  liberties,  bat 
return,  before  suit  brought,  the  sheriff  is  not  liable  for  an  escape.  Peten  t.  Bmry,  6 
Johns.  Rep.  121.  And  the  liberties  are  to  all  intents  and  purposes  the  same  as  the  wklls 
of  the  prison.  lb.  Jantm  y.  BUUm^  10  Id.  549.  There  has  been  some  difficulty  in  det- 
tling  the  law  on  this  subject  where  the  sheriff  has  taken  a  limit  bond.  In  liilmtm  t. 
Laimng^  4  Id.  44,  it  was  holden,  that  where  a  prisoner  had  g^ven  a  limit  bond,  and  went 
off  the  limits,  with  the  knowledge  of  the  sheriff,  the  sheriff  had  no  right  to  retake  him, 
and  therefore  it  could  not  be  considered  a  Toluntary  escape ;  yet,  as  the  escape  was  with 
the  knowledge  and  sufferance  of  the  sheriff,  it  was  so  far  in  the  nature  of  a  roluntary 
escape,  that  a  return  before  writ  could  not  purge  it.  In  Maine,  it  is  held  that  alter  the 
execution  of  a  bond  for  the  debtor's  liberties,  the  sheriff  is  not  liable  to  an  action  of  debt 
for  a  voluntary  escape.  Palmer  y.  Sawtelly  3  Qreenl.  447.  In  a  subsequent  case  in  the 
Court  of  Errors,  Jantm  v.  Hilton^  10  Johns.  Rep.  549,  it  was  holden  that  the  sheriff,  having 
taken  a  limit  bond,  might,  nevertheless,  retake  on  fresh  pursuit,  and  that  where  the  esci^ 
was  without  the  knowledge  of  the  sheriff,  a  voluntary  return  of  the  prisoner  before  suit, 
would  purge  it  But  if  the  sheriff  knows  of  the  escape,  or  if  the  escapes  are  habitual,  as 
going  off  the  limits  every'  Sunday,  and  without  the  knowledge  of  the  sheriff,  he  is  bound 
to  retake,  and  a  voluntary  return  does  not  excuse  him.  N.  There  is  *a  mistake  in  the 
opinion  delivered  in  this  case.  It  is  said,  that  in  TiUman  t.  Lantmgy  there  was  oo  evi- 
dence of  a  voluntary  return.  It  is  expressly  stated  in  that  case,  that  "  the  prisoner  was 
in  custody  within  the  limits  when  the  suit  was  commenced."  Vide  also,  Barry  ▼.  Mandeil, 
10  Id.  563.  If  the  writ  against  the  sheriff  is  left  with  the  wife  of  the  coroner  at  his  hoose 
while  the  prisoner  is  off  the  limits,  it  is  a  sufficient  commencement  of  the  suit.  So,  mm&. 
if  it  be  lell  at  his  house,  though  not  with  the  wife.  Broruon  v.  BarU,  17  Id.  63.  When 
the  attorney,  hearing  that  the  prisoner  was  off  the  limits,  delivered  a  writ  against  the 
sheriff,  to  a  person  with  instructions  '^  to  go  and  see  M.  off  the  gaol  liberties,  so  that  he 
could  swear  to  the  fact,  and  then  deliver  the  writ  to  the  coroner  ;**  this  was  holden  not 
to  be  a  commencement  of  a  suit,  the  writ  having  been  given  to  the  person  conditionally. 
It  is  incumbent  on  the  plaintiff  to  show  affirmatively  that  the  prisoner  is  off  the  limits  at 
the  time  of  the  delivery  of  the  writ  to  the  coroner.  VUtcher  v.  Ganuvoort^  18  Id.  49& 
Delivery  of  a  writ  to  the  coroner  on  Sunday,  while  the  prisoner  is  off  the  limits,  is  not  a 
commencement  of  a  suit.  Van  Veehtm  v.  Paddoekj  12  Id.  178.  If  tiie  affidavit  of  the 
sheriff,  required  by  statute,  be  not  filed  with  his  plea  or  notice  of  the  voluntary  reton 
of  the  prisoner,  the  plaintiff  may,  if  the  return  be  pleaded,  treat  the  plea  as  a  nullity,  or 
move  the  court  to  set  it  aside,  or  if  notice  be  given  he  may  on  the  trial  mote  to  strike 
out  the  notice.  But  by  accepting  the  plea  and  going  to  trial,  he  waives  the  irregularity. 
Richmond  v.  Tallmadge^  16  Id.  307. 

(I)  If  the  sheriff  neglect  to  return  a  ea,  «a.,  or  refuse  to  produce  it  at  the  trial,  the 
issuing  the  execution,  its  delivery  to  the  sheriff,  and  the  arrest,  may  be  shown  by  paxuL 
BmmoM  T.  Breety  13  Id.  629. 
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officer,  acting  imder  the  anthoritj  of  a  warrant  dnly  signed  and  sealed 
by  the  sheriff.  Regularly,  in  the  Jatter  case,  the  warrant  ought  to  be 
proved;  and  for  this  purpose  the  plaintiff  ought  to  subpoena  the  officer, 
and  give  him  notice  to  produce  the  warrant ;  in  which  case^  if  it  be  not 
produced,  a  copy,  6r  parol  evidence  of  its  contents,  will  be  admissible. 
The  officer  when  called  to  show  his  authority,  is  a  witness  for  all  pur* 

Eoses  and  may  be  cross-examined  as  to  the  whole  of  the  case,  although 
e  be  the  real  party  in  the  cause.  Morgan  v.  Briige%^  2  Stark.  N.  r. 
C.  815,  AhhoU^  J.  It  will  be  proper,  however,  to  remark,  that  this 
strict  proof  of  the  authority  of  the  officer  is  not  always  required,  for  in 
one  case  {McNeil  v.  Perchardj  1  Esp.  N.  P.  C.  263 ;  see  idso  Blotch  v. 
Arefier^  Oowp.  63,  and  Jone8  v.  Woodj  3  Campb.  228,)  the  production 
of  the  writ  with  the  name  of  the  officer  indorsed,  and  proof  oi  the  usage 
in  the  sheriff's  office  to  indorse  on  the  writ  the  name  of  the  officer  to 
whom  the  warrant  to  arrest  is  delivered,  coupled  with  evidence,  that  the 
person,  whose  name  was  indorsed,  was  the  sheriff's  officer,  was  holden 
sufficient,  without  the  production  of  the  warrant.  But  in  SiU  v.  The 
Sheriff  of  MidcOeseXy  Holt's  N.  P.  C.  217,  7  Taunt.  8,  it  was  holden 
that  an  examined  copy  of  a  writ  returned  and  filed  and  the  indorsement 
thereon,  on  which  writ  was  indorsed  the  name  of  the  bailiff  employed 
to  make  the  levy,  was  not  evidence  to  prove  who  was  the  bailiff,  there 
not  beihg  any  evidence  to  show  that  the  indorsement  was  made  by  the 
sheriff's  authority.  And  in  Morgan  v.  Bridges^  2  Stark.  N.  P.  C.  814, 
the  same  law  was  laid  down  by  Abbott^  J.  Oibbs,  0.  J.,  however,  in 
MUl  V.  Sheriff  of  Middlenez^  Holt's  N.  P.  C.  219,  observed  that  it  was 
the  general  practice  to  connect  the  sheriff  and  the  officer  by  the  produc- 
tion of  the  warrant,  but  although  that  was  the  formal,  it  was  not  the 
only  way,  and  that  any  subsequent  recognition  by  the  sheriff  would  be 
equivalent  to  the  production  of  the  warrant.  In  order  to  constitute  a 
legal  arrest  by  the  officer,  the  arrest  must  be  hy  his  authority ;  Gowp. 
63 ;  but  it  is  not  necessary  that  he  should  be  the  hand  that  arrests,  or 
that  he  should  be  in  the  presence  of  the  person  arrested,  or  actaally  in 
sight,  or  within  any  prescribed  distance  at  the  time  of  the  arrest.  Lastly, 
the  escape  must  be  proved  by  showing,  that  the  prisoner,  after  the  arrest, 
was  at  large ;  whether  before  or  after  the  return  of  the  writ  is  immaterial. 
The  under-sheriff's  confession  of  an  escape  will  be  evidence  of  the  fact ; 
Tabsley  v.  I>oble,  Ld.  Raym.  190;  see  the  remarks  of  Lawrence^  J.,  on 
this  case  in  Brake  v.  SykeSy  7  T.  R.  113 ;  because  the  under-sheriff 
gives  the  sheriff  a  bond  to  save  him  harmless,  and  therefore  such  eon^ 
fession  goes  in  effect  to  charge  himself.  (1)  To  prove  a  voluntary  escape, 
the  party  escaping  may  be  a  witness,  because  it  is  a  thing  of  secrecy,  a 

(1)  Eees  V.  TtekmoTj  1  Miles,  163.  This  was  an  action  by  a  sheriff  on  a  bond  of  hit 
depQigr,  conditioned  for  the  faithfal  discharge  of  his  duties.  Per  Jones,  J.  The  nsoal 
coarse  of  pleading  upon  a  bond  like  this,  is  for  the  plaintiff  to  declare  in  debt  for  the 
penalty.  The  defendant  then  claims  oyer  of  the  condition  and  pleads  performance  of 
non-damnificatns  generally,  according  to  the  nature  of  the  stipulation.  The  plaintiff  in 
his  replioation,  sets  forth  the  particular  breaches,  and  the  defendant  rqoins  either  by 
way  of  traverse,  tendering  an  issue,  or  by  way  of  confession  and  avoidance,  or  he 
demurs. 

The  plaintiff  may,  however,  set  out  the  condition,  and  assign  the  particular  breaches 
in  his  declaration ;  but  by  this  course,  he  gives  the  defendant  the  advantage  of  pleading, 
with  the  leave  of  the  court,  any  number  of  pleas  to  such  breach. 
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private  traiUHkction  between  the  prisoner  and  gaoler.  JR.  y.  Warden  of 
the  Fleet,  Salk.  MSS.  Bui.  N.  P.  67.  Under  a  count  for  a  voluntaiy 
escape,  the  plaintiff  may  give  evidence  of  a  negligent  escape.  Bonafou$ 
V.  Walker,  2  T.  R.  126.  Such  b  the  evidence  required  to  support  this 
action  in  ordinary  cases ;  but,  where  the  circumstances  under  which  the 
party  has  been  arrested  are  of  a  more  complicated  nature,  and  the  de- 
claration more  special,  other  proof  will  of  course  be  necessary ;  Peake's 
Evid.  392  ;  as  if  the  debtor,  being  in  the  county  gaol,  was  charged  with 
a  writ  of  execution,  by  lodging  it  with  the  sheriff,  it  will  be  necessaij 
to  prove  the  fact  of  his  so  being  in  custody.  See  stat.  8  &  9  W.  3,  c 
27,  s.  9,  ante,  p.  619. 

An  acknowledgment  of  a  debt  made  by  a  debtor  after  arrest,  but  be- 
fore an  escape,  is  evidence  against  the  marshal  in  an  action  for  the 
escape ;  per  Bayletf^  J.  in  Rogers  v.  J<me%y  7  B.  &  C.  89.  In  debt  for 
an  escape,  {Turner  v.  JEj/les,  8  Bos.  &  Pul.  456.  See  Bartu  ?. 
UyleSy  2  Moore,  (G.  P.)  561,)  where  the  party  who  had  been  taken  in 
execution  by  the  sheriff,  was  afterwards  brought  up  by  habeas  eorpui^ 
and  committed  to  the  custody  of  the  marshal  of  the  King's  Bench,  the 
declaration  alleged  that  the  prisoner  was  brought,  by  habeas  corpM, 
before  a  judge  of  the  King's  Bench,  and  by  him  committed  to  the  cns- 
todv  of  the  marshal,  ''  as  by  the  said  writ  of  habeae  corpus,  and  the 
said  commitment  thereon,  now  remaining  in  the  said  court,  more  fully 
appears."  It  was  holden,  that  the  production  of  the  writ  of  habeas 
corpus,  with  the  commitment  of  the  judge  indorsed  thereon,  bat  which 
appeared  to  have  been  brought  from  the  office  of  the  marshal,  but  had 
not  been  filed  of  record  in  the  court  was  not  sufficient  to  support  this 
allegation  ;  for,  admitting  it  not  to  be  necessary,  that  the  commitment 
should  be  of  record,  in  order  to  entitle  the  plaintiff  to  the  action,  yet 
the  plaintiff  having  averred  a  commitment  of  record,  he  was  not  at  Hb- 
erty  to  prove  any  other  species  of  commitment ;  for  the  commitment, 
though  matter  of  inducement,  was  material,  and  the  latter  part  of  the 
averment,  "  now  remaining  in  the  said  court,"  was  not  capable  of  being 
separated  from  the  former  part,  or  treated  as  an  immaterial  or  distinct 
averment.  A  different  rule  holds,  where  an  action  is  brought  for  tn 
escape  after  a  commitment  on  a  habeas  corpus^  of  a  person  arrested 
on  mesne  process  ;  there  the  ^^proutpatet  per  recordum  remaining  in 
the  court,'  may  either  be  rejected  as  surplusage,  on  the  ground  of  such 
commitments  not  being  records,  nor  capable  of  becoming  so ;  or,  if  con- 
sidered as  quasi  of  record,  the  allegation  is  sufficiently  proved  by  the 
production  of  the  writ,  with  the  committitur  annexed  by  the  clerk  of 
the  papers  of  the  King's  Bench  Prison,  with  whom,  as  servant  of  the 
marshal,  such  papers  are  usually  deposited.  Wigley  v.  Jones,  5  East, 
440.  If  the  plamtiff  declare  that  he  had  J.  S.  and  his  wife  in  execu- 
tion, {Roberts  v.  Herbert,  1  Sidf.  5,)  and  that  the  defendant  suffered 
them  to  escape,  and  the  jury  find  specially  that  the  husband  only  wis 

If  the  plaintiff  assigns  the  breaches  specifically  in  his  declaration,  the  (^neral  plea  of 
performance  or  of  non-damnificatus  on  which  no  issue  can  be  taken  is  bad.  The  de- 
fendant must  answer  each  breach  specifically  assigned  specially. 

In  regard  to  the  stipulation  to  indemnify  and  save  the  plaintiff  hartnleeai  kc.,  the  mkt 
of  pleading  aUow  the  defendants  to  plead  negatively. 
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taken  in  execution  (it  being  a  debt  due  from  the  wife  before  coverture), 
and  that  he  escaped,  the  plaintiff  shall  have  judgment,  for  the  substance 
of  the  issue  is  found.  In  debt  for  an  escape  against  the  marshal,  it 
was  alleged,  that  the  prisoner  was  surrendered  to  him  at  the  chief 
justice's  chambers  in  the  parish  of  St.  Bride's,  whereas  it  appeared 
upon  evidence,  that  it  was  in  the  parish  of  St.  Dunstan.  But  the  judges 
held  it  well  enough,  this  being  debt  and  the  surrender  (not  the  place  of 
surrender,)  being  the  only  thing  material,  and  that  it  differed  from  tres- 

Sass  where  every  part  of  the  declaration  was  descriptive.  Oales  v. 
fachee,  Str.  595,  at  Nisi  Prins  in  Middlesex,  coram  Fortescue  and 
Baymond,  Js.  Declaration  for  an  escape  stated,  that  the  plaintiff  in  E. 
T.  5  G.  4,  recovered  ajgainst  one  H.  W.  *£  ,  as  by  the  record  ap- 
peared, that  in  Trin.  T.  in  the  fifth  year  aforesaid,  such  proceedings 
were  had  in  the  said  court,  that  it  was  considered,  that  the  plaintiff 
should  have  execution  against  the  said  H.  W.  for  the  damages  afore- 
said, according  to  the  force  of  the  said  recovery  by  default  of  the 
said  H.  W.  as  by  the  record  of  the  said  last-mentioned  proceedings 
still  remaining  in  the  said  court  appears,  and  thereupon,  on,  &c.  in  T. 
T.  in  the  fifth  year  aforesaid,  the  said  H.  W.  was  committed  to  the 
custody  of  the  marshal  in  execution  for  the  damage  aforesaid,  and  es- 
caped. Plea,  not  guilty.  At  the  trial,  the  plaintiff  proved  the  original 
judgment,  and  that  a  committitur  issued  thereon,  but  he  did  not  prove 
any  judgment  in  scire  facias.  It  was  holden,  that  the  allegation  of  the 
judgment  in  set,  fa,  was  immaterial,  and  that  the  word  ^'  thereupon," 
did  not  so  connect  the  judgment,,  in  sci.  fa,  with  the  commitment,  as  to 
make  it  necessary  for  the  plaintiff  to  prove  such  judgment.  Declara- 
tion against  the  marshal  for  escape  alleged,  that  J.  S.  was  arrested  and 
gave  bail,  that  afterwards  bail  above  was  put  in  before  a  judge  at  chan^ 
bersj  ^^  as  appears  by  the  record  of  the  recognisance ;"  that  J.  S.  sur* 
rendered  in  discharge  of  the  bail,  and  afterwards  escaped.  At  the  trial, 
the  plaintiff  produced  the  entry  of  a  recognisance  of  bail,  and  the  entry 
of  special  bail  in  the  filazer's  book ;  but  the  entry  of  recognisance 
imported,  not  that  the  recognisance  was  taken  before  a  judge  at  cham- 
bers, but  in  court,  and  the  entry  in  the  filazer's  book  imported  that  bail 
was  put  in  before  a  judge,  but  did  not  state  whether  it  was  put  in  at 
chambers  or  in  court.  It  was  holden,  that  the  allegation  in  the  decla- 
ration was  not  supported  by  the  evidence.  If  the  defendant  plead  no 
escape,  he  cannot  give  in  evidence  no  arrest,  for  the  plea  admits  an 
arrest.]  

IX.  Of  the  StatuteSj  and  Q-eneral  Mules,  relative  to  Actions  founded 

on  Penal  iitatutes,{l) 

Of  the    Time  within  which  Actions  on  Penal  Statutes  must  be 
brought, — ^By  stat.  81  Eliz.  c.  5,  s.  5,  ^^  All  actions  brought  for  any 

(1)  Debt  in  the  name  of  consul,  not  information^  is  the  proper  form  of  action  for  the 
penalty  for  not  depositing  register  under  act  of  OongresSi  1803,  c.  62,  s.  2.  Levy  y.  Burly ^ 
2  Sumner,  356. 

Where  the  statute  gives  no  form  of  declaring,  the  plaintiff  must  set  forth  speclaUj  the 
facts  which  constitute  the  offence.  Bigl&w  v.  Johnson^  13  Johns.  Rep.  428 ;  CoU  t. 
amith^  4  Id.  193. 
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forfeiture  upon  a  penal  statate)  whereby  tbe  forfeiture  is  limited  to  die 
king  only^  shall  be  brought  within  two  yean  next  after 
[  *629  ]  the  *offenee  committed.  And  all  actions  brought  for  any  for- 
feiture upon  a  penal  statute,  (except  the  statute  of  tiUage,) 
the  benefit  whereof  is  limited  to  the  king  and  the  pr&BeeuUry  shall  be 
brought  within  one  year  after  the  offence  committed ;  and,  in  default 
thereof,  the  same  shall  be  brought  for  the  king,  at  any  time  within  two 
years  after  that  year  ended.  And  if  any  action  shall  be  brought  after 
the  time  before  limited,  the  same  shall  be  void.  ProTided,(0)  that 
where  a  shorter  time  is  limited  by  any  penal  statute,  the  action  shall  be 
brought  within  that  time." 

This  statute  extends(/)  to*  all  actions  brought  upon  penal  statutes^ 
whereby  the  forfeiture  is  limited  to  the  king,  or  to  the  king  and  the 
party,  whether  made  before  or  tince  the  itatute*  2dly,  If  any  offence 
prohibited  by  any  penal  statute  be  also  an  offence  at  common  law,  the 
prosecution  of  it  as  an  offence  at  common  law,  is  not  restrained  by  thb 
statute.  8dly,  The  defendant  may  take  adTantage  of  this  statute  <m 
the  general  issue,  and  need  not  plead  it.  In  actions  brought  on  penal 
statutes,  it  is  incumbent  on  the  plaintiff  to  show  that  the  action  was 
commenced  within  the  limited  time. 

By  Stat.  21  Jac.  I.  c.  4,  s.  1,  ^^  All  offences  against  any  penal  statute, 
for  which  any  common  informer  may  ground  a  p<^ular  action,  bill, 
plaint,  suit,  or  information,  before  justices  of  assise,  justices  of  nid 
priue  or  gaol  delivery,  justices  of  oyer  and  terminerj  or  justices  of 
peace  in  their  general  or  ouarter  sessions,  shall  be  commenced,  sued, 
prosecuted,  tried,  recovered,  and  determined  by  way  of  action,  plamt, 
Dill,  information,  or  indictment,  before  the  justices  of  assise,  sc.,  of 
every  county,  city,  &c.,  having  power  to  determine  the  same^  wherein 
such  offences  shall  be  committea,  in  any  of  the  courts,  &c.,  aforesiud 
respectively ;  and  the  like  process  shall  be  as  in  actions  of  trespass  ft 
et  armie  at  common  law ;  and  all  information,  actions,  bills,  plants, 
and  suits,  commenced,  sued,  Ac,  by  the  attorney-general,  or  oth«r 
officer,  or  common  informer,  in  any  of  the  king's  courts  at  Westminster, 
for  any  of  the  said  offences,  penalties,  or  forfeitures,  shall  be  vokL" 
And  by  sect.  2,  ^^  The  offence  shall  be  alleged  to  have  been  committed 
in  the  county  where  such  offence  was  in  truth  committed ;  and  if,  on 
the  general  issue,  the  plaintiff  or  informer  shall  not  prove  the  offence, 
and  that  the  eame  woe  eommitted  in  the  county  in  which  it  ie  laid^ 
the  defendant  shall  be  found  not  guilty."  By  the  3rd  section  it  is  en- 
acted, *^  That  no  officer  in  any  court  of  record  shall  receive,  file,  or 
enter  of  record  any  information,  bill,  &c.,  grounded  upon  a  penal  statute, 
until  the  informer  has  first  taken  an  oath,  which  shall  be  entered  of 
record,  before  some  of  the  judges  of  the  court,  that  the  offence  was  not 
committed  in  any  other  county  than  where,  by  the  said  information, 
bill,  &c.,  the  same  is  supposed  to  have  been  committed,  and  that 
he  believes  in  conscience,  that  the  offence  was  committed 
[  *680  ]  ^within  a  year  before  the  information  or  suit,  within  the  ssme 
county."  By  the  4th  section,  defendants  are  permitted  to 
plead  the  general  issue,  not  guilty,  and  give  the  special  matter  in  evi- 

(«)  Sect.  6.  (/)  Tidd's  Fnc.  16, 


deuce.  By  the  5th  section,  several  statutes  now  Obsolete,  e.  g.  the 
statute  against  Popish  recusants,  and  actions  for  maintenance,  &c.,  are 
exempted  from  the  operation  of  this  act.  With  respect  to  this  statute,  it 
is  to  be  observed ;  1st,  That  it  does  not  extend  to  snbseqnent  penal 
laws  i{g)  consequently,  in  an  action  founded  on  stat.  12  Ann.  c.  16, 
against  usury,  it  is  not  necessary  that  there  should  be  an  affidavit  that 
the  offence  was  committed  in  the  county  where,  and  within  a  year  be- 
fore, the  action  was  brought.(A)  2ndly,  Wherever,  by  any  act  in  force 
at  the  time  when  this  statute  passed,  the  informer  might  have  sued  br 
action,  bill,  plaint,  suit,  or  information,  in  the  inferior  courts,  as  well 
as  in  the  courts  at  Westminister,  he  is  now  confined  to  sue  in  the  for- 
mer ;  but  as  the  statute  does  not  give  any  new  jurisdiction  to  the  infe- 
rior courts,(i)  the  party  may  still  sue  in  the  courts  at  Westminster  for 
all  penalties,  which  could  not,  before  the  passing  of  that  statute,  have 
been  recovered  in  the  inferior  courts.(l)  Hence,  an  informer  may 
bring  an  action  of  debt  in  the  courts  at  Westminster,(Ar)  on  the  stat.  1 
Jac.  I.  c.  22,  8.  14,  for  the  recovery  of  the  penalties  for  selling  leather, 
which  had  not  been  searched  and  sealed ;  because  this  statute(2)  gives 
no  jurisdiction  to  the  inferior  courts  to  distribute  the  penalties,  but  only 
to  inquire  of  the  premises ;  which  inquiry  means  in  their  accustomed 
manner ;  namely,  by  indictment  or  presentment  at  common  law.  Srdly, 
This  statute  applies  to  those  penal  statutes  only,  on  which  proceedings 
may  be  had  before  the  justices  of  assize,  justices  of  the  peace,(t7»)  &c. 

By  Stat.  8  4;  4  Will.  IV.  c.  42,  s.  8,  [14th  Aug.  1888,]  "All  actions 
for  penalties,  given  to  party  grieved,  must  be  commenced  and  sued 
within  two  years  after  the  cause  of  action."     See  ante^  p.  622. 

By  Stat.  18  Eliz.  c.  6,  s.  1,  (made  perpetual  by  statute  27  Eliz.  e. 
10,)  "Every  informer,  upon  any  penal  statute,  shall  sue  in  proper  per^ 
Bon,  or  by  his  attorney."  Hence  an  infant  cannot  be  a  common  infor- 
mer ;  for  he  must  sue  bv  proehein  aitmy  or  guardian.(n)(2) 

By  the  8rd  section  of  stat.  18  Eliz.,  "  No  informer  shall  compound 
with  any  person  that  shall  offend  against  any  penal  statute,(3)  for  an 
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(g)  Eiek9  case,  Salk.  373  ;  R,  y.  OidU,  lb,  372 ;  Lord  Baym.  370 ;  ffarrii,  q,  i.^  y.  Rmnj, 
cited  in  Frenchf  q,  t,  y.  Cozotij  Str.  1081;  Messenger  t.  Bobson,  cited  in  Oarlandx.  Burton^ 
Andr.  292. 

[h)  F^enehr.  Ooxon^  Str.  1081. 

[t)  See  R.  y.  Galie,  Carth.  466,  and  OarUmdy  q,  t,  y.  Burton,  Str.  1103;  Andr.  291,  S.  C. 

(k)  Shipman,  q.  t.,  y.  Eenbest^  4  T.  R.  109;  R.  y.  PerrU^  H.  37  Geo.  III.  Ezch.  1  Wms. 
Sannd.  312,  c.  n.  (1),  S.  P. 

(t)  See  sect.  60.  (m)  Leigh  y.  Kmt^  3  T.  R.  362. 

(n)  Maggs  y.  EUU,  M.  25  Qeo.  11.  B.  R.  Bull.  N.  P.  196,  and  MS. 

(1)  Debt  for  a  penalty  is  a  dvU  cause  within  the  9th  sec.  of  the  judicial  act  allowing 
error  to  Circuit  Court.  Jacob  y.  United  States,  1  Brock.  520.  Where  the  penalty  exceeds 
$50,  debt  lies  in  a  court  of  record,  although  plaintiff  might  sue  in  covenant  before  a 
justice.    Lewis  y.  Spencer y  12  Wend.  139. 

(2)  Several  persons  cannot  join  as  informers  in  a  qui  tarn  action.  Vinton  y.  Welsh^ 
9  Pick.  87. 

(3)  An  agreement  that  plaintiff  shall  discontinue  the  suit  on  defendant's  paying  the 
costs,  is  not  a  compounding  of  the  action.  Buskins  y.  Neweomb,  2  Johns.  Rep.  405. 
Vide  CaswiU  y.  AUen,  10  Id.  118;  Minton  y.  Woodworth,  11  Id.  474.  It  is  in  the 
discretion  of  the  court,  under  the  statute,  to  allow  the  informer  or  plaintiff  to  com- 
pound on  such  terms  as  they  think  fit  Bradway  y.  Letoorthg,  9  Id.  251.  It  is  commonly 
required  that  the  moiety  of  the  penalty  giyen  to  the  people  be  paid.    lb. 
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offence  committed,  but  after  answer  made  in  court  to  the  smt,  nor  after 
answer,  but  by  order  or  consent  of  the  court."  In  cases 
[  *681  ]  '''where  part  of  the  penalty  goes  to  the  crown,  leaye  shall  not 
be  given  to  compound  unless  notice  shall  hare  been  given  to 
the  proper  officer ;  but  in  other  cases  it  may.  B.  G.  H.  T.  2  Will.  IV. 
This  statute  extends  to  suits  by  common  informers  only,(o)  and  not  to 
those  by  party  grieved  ;  it  extends,  however,  as  it  8eems,(/>)  to  subse- 
quent penal  statutes  as  well  as  to  those  which  were  in  being  when  it 
was  made.  A  common  informer  cannot  sue  for  a  less  penalty  than  the 
statute  gives  ;(^)  if  he  do,  though  he  has  a  verdict,  judgment  will  be  ar- 
rested :  e.  ^.  u  a  common  informer  were  to  sue  for  the  single  value  of 
money  won  at  play,  the  statute(r^  giving  the  treble  value.  The  excep- 
tions in  the  enacting  clause  of  tne  statute,  which  creates  the  offence, 
must  be  negatived  by  the  plaintiff  in  his  declaration  ;{s)  but  if  there  be 
a  separate  proviso,  although  in  the  same  section,(^)  tnat  need  not  be 
negatived  in  declaration,  but  is  matter  of  defence,  and  the  other  partj 
must  show  it  to  exempt  himself  from  the  penalty.(l) 

Of  the  Pleas  to  Actions^  founded  on  Penal  Statutes. — ^A  saving  pro- 
viso may  be  given  in  evidence  on  the  general  issue ;  because  if  the  party 
is  within  the  proviso,  he  is  not  guilty  on  the  body  of  the  act  on  which 
the  action  is  founded ;  but  another  statute,  whereby  the  defendant  is 
exempted  or  discharged  from  the  penalty,  must  be  pleaded,  and  cannot  be 
given  in  evidence  on  the  general  issue.(ii)  So  a  recovery  in  another 
action  for  the  same  offence  must  be  pleaded  specially,(2;)  in  order  to 
give  the  plaintiff  an  opportunity  of  replying  nul  tiel  record^  or  that  it 
was  a  fraudulent  recovery ;  and  in  pleading  this  plea,  care  must  be 
taken  to  set  forth  that  the  plaintiff  in  the  other  action  had  priority  of 
suit ;  otherwise  the  plea  will  be  bad  on  demurrer.  (y)(2)    To  this  plea  of 

(0)  Dogheadt  case,  2  Leon.  116;  2  Hawk.  P.  G.  279.   See  aUo  a.  6,  of  the  sUtate. 
(p)  Pie'i  case,  Hatt.  36. 

(q)  Cunningham  v.  Bennet^  1  Geo.  I.  C.  B.  Bull.  N.  P.  196. 

(r)  9  Ann.  c.  14.  (»)  Spief  y.Parker^  1  T.  R.  141. 

(/)  Steel  V.  Smith,  I  B.  ft  A.  94.  [See  Sheldon  ▼.  Clark,  1  Johns.  Rep.  513;  Bmnetr. 
Hurd,  3  Id.  438 ;  Teel  T.  F<mda^  4  Id,  304;  Hart  T.  EUu^  8  Id,  41;  coiUra,  PlatiaU  t. 
Hewitt,  3  Gaines'  Rep.  137.] 

(u)  Gilb.  Evid.  6;  ThibauU,  g,  ^,  T.  Gibton,  12  H.  ft  W.  88. 

(z)  Bredon,  g.  t.,  y.  Harmon,  B.  12  Geo.  II.  G.  B.  London  Sittings,  J^rv,  C.  J.,  Str.  TOl. 

(y)  Jaekton  v.  Oi^ling,  T.  16  Geo.  U.  Bull.  N.  P.  197. 

(1)  A  party  seeking  to  recover  a  penalty  mast  show  a  case  clearly  within  the  itstntf- 
Allaire  ▼.  Howell,  Go.  2  Green,  22.  In  suit  for  a  penalty  by  \}i^part^aggrie9ed,^va»^ 
may  be  recovered  for  the  detention.  Seeut,  if  by  a  common  informer.  Ritchie  v.  5*««oa. 
2  Rawle,  196.  An  action  does  not  lie  in  Ohio  to  enforce  a  penal  statute  of  a  sister  state. 
Indiana  v.  John,  6  Ohio,  218.  In  debt  on  the  statute  imposing  a  penalty  for  fUsek, 
corruptly,  and  wilfully  certifying  the  attendance  of  a  witness :  Held,  saflScieat  to  provt 
the  certificate  was  false,  and  that  it  lay  on  defendant  to  show  it  was  not  corrupt  m 
wilful.     Chesley  v.  Brown,  2  Fairf.  143. 

(2)  The  person  who  first  commences  a  ^t  torn  action,  attaches  a  right  in  himiea  ^ 
the  penalty,  which  cannot  be  divested  in  a  subsequent  suit,  brought  by  any  other  codsk^ 
informer;  though  judgment  has  been  first  recovered  in  such  subsequent  suit,  ssdthoop 
the  act  declares  that  a  recbvery  for  the  penalty  shall  be  a  bar  to  all  prosecutions  for  w 
same  offence;  for  this  is  to  be  construed  in  regard  to  a  recovery  in  the  suit  first  ctmj 
menced.  Bradlettone  v.  Sprague,  6  Johns.  Rep.  101.  Not  guilty,  or  nA  debet,  is  agow 
plea.    BuUer,  N.  P.  197,  cites  Hob.  218. 
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a  prior  recoyei7,(2)  the  plaintiff  may  reply  tliat  the  recovery  was  had 
by  covin  ;  and  if  the  covin  be  found,  the  plaintiff  shall  recover,  and  the 
defendant  shall  be  imprisoned  for  two  years.  No  release  of  any  com- 
mon person  shall  be  available  to  discharge  a  popular  action.  The  de- 
fendant cannot  plead  several  matters  to  an  action  on  a  penal  statute,(a) 
because  the  stat.  4  Ann.  c.  16,  (which(6)  enables  defendant  to  plead 
several  matters,)  contains  a  proviso  that  nothing  in  the  said  act  shall 
extend  to  actions  on  any  penal  statute. 

In  an  action  on  a  penal  statute,(<;)  it  was  moved  by  the  defendant 
that  the  plaintiff  should  give  security  to  pay  the  costs,  upon 
"^affidavit  that  he  was  a  poor  man.  lout  the  court  refused  the  [  *632  ] 
motion ;  for  the  statute  having  given  him  power  to  sue,  it  is 
a  debt  due  to  him ;  but  if  it  appeared  that  the  action  was  brought  in  a 
feigned  name,  they  would  oblige  the  real  prosecutor  to  give  security. 
The  court  will  grant  a  new  trial,  after  verdict  for  defendant,  in  a 
penal  action,  on  ciccount  of  a  mistake  or  mudirectum  of  the  judge  ;{d) 
but  where  the  case  is  properly  left  to  a  jury,  although  they  should  draw 
a  wrong  conclusion,  the  court  will  incline  against  disturbing  the  verdict. 


X.  Deht  on  Stat  2  Q-eo.  11^  c,  24,  Bribery  at  Elections,  p.  682; 
Provisions  of  the  Statute,  p.  688 ;  Stat.  49  Geo.  III.  c,  118. 
p.  635 ;  Declaration,  p.  686 ;  Evidence,  p.  688 ;  Stat.  7^8 
Will.  III.  c.  4,  Treating  Act.  ^.  640 ;  7^8  Geo.  IV.  c.  87, 
Penalty  for  giving  Ribbons  or  Cockades,  p.  642  ;  4  ^  6  Viet. 
e.  51  y  dispensing  with  Proof  of  Agency  in  the  first  Instance 
upon  Questions  of  Bribery  before  Committees,  p.  642. 

Wherever  a  person  is  bound  by  law  to  act  without  any  view  to  his 
own  private  emolument,  and  another,  by  a  corrupt  contract,  engages 
such  person,  on  condition  of  the  payment  or  promise  of  money,  or  other 
lucrative  situation,  to  act  in  a  manner  which  he  shall  prescribe,  both 
parties  are,  by  such  contract,  guilty  of  bribery.(e)  There  are  not  any 
traces  either  of  action  or  prosecution  for  bribeiy  in  elections  of  mem- 
bers of  parliament,  in  the  annals  of  Westminster-hall,(/)  until  after 
the  legislature  inflicted  particular  penalties  for  this  kind  of  bribery  by 
Stat.  2  Geo.  II.  c.  24.  Informations  for  this  offence  were  not  granted 
until  about  the  time  of  the  general  elections  in  1754 ;  and  the  first  case, 
in  which  an  information  at  common  law  for  this  offence  was  prosecuted 
with  effect,  was  the  case  of  M.  v.  Pittj  T.  2  Geo.  III.  B.  R.  8  Burr. 
1835 ;  1  Bl.  R.  380,  S.  C.{1)  From  the  nature  of  this  work,  the  foUow- 

[z)  Stat.  4  Hen.  VII.  c.  4.      • 

\a)  Heyrick  v.  Foster^  4  T.  R  YOl.  (h)  See  sect.  4. 

c)  Shinley  v.   RoberU^  Bull.  N.  P.  196,  7. 

[d)  Wilson  V.  Rastall,  4  T.  R.  753;  CtUcrafl  v.  Oihbs,  5  T.  R.  19,  S.  P. 
[t)  2  Doug.  Cont^ov.  Elections,  400.  (/)  Id. 

(1)  In  this  case,  the  defendant  having  been  conyicted  and  brought  up  for  judgment, 
a  doubt  was  raised  as  to  the  judgment  which  the  court  could  or  ought  to  give;  the  time 
limited  for  prosecution,  bj  stat.  2  Geo.  II.  c.  24,  s.  11,  (vi;.,  two  years,)  not  having  expired. 
The  court  (after  consideration,)  ordered  the  defendant  to  be  imprisoned  for  a  short  term, 
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[  *638  1  ing  remarks  will  noeeatMurily  be  ^ecmfiiked  to  stat.  2  Geo.  IL 

c.  24. 
Bj  the  7th  BectioD,(^)  ^'  If  any  person  haying  or  olaiming  to  hare  a 
right  to  vote  in  the  electioA  of  any  member  or  members  to  serve  for  die 
commons  in  parliament,  shall  ask,  receive,  or  take  any  money,  or  other 
reward,  by  way  of  gift,  loan,  or  other  device ;  or  agree  or  contract  for 
any  money,  gift,  office,  employment,  or  other  reward  to  give  his  vote, 
or  to  refuse  or  to  forbear  to  give  his  vote,  in  any  each  election,  or  if 
any  person  by  himself,  or  any  person  employed  by  hixn,  riiall  by  anv 
gift  or  reward,  or  by  any  promise,  agreement,  or  security  for  any  gift 
or  reward,  corrupt  or  procure  anv  person  to  give  or  to  forbear  to  give 
his  vote  in  any  such  election,  such  person  shall  fc»r  every  offence  forfeit 
the  sum  of  5002.,  to  be  recovered,  with  costs,  by  action  of  debt  in  any 
of  the  kind's  courts  of  record  at  Westminster."  By  s.  8,.  ^^  If  any  per- 
son offendmg  against  this  act  shall,  within  twelve  months  next  after  the 
election,  discover  any  other  offender,  so  that  he  be  thereupon  cimvicted, 
the  discoverer  (not  having  been  before  that  time  convicted  of  any  cfienee 
against  this  act)  shall  be  indemnified  and  discharged  from  all  penalties 

and  disabilities  which  he  shall  then  have  incurred  by  any 
[  *684  ]  offence  against  this  act."(l)    If  a  person  give  or  ^promise 

money  or  other  reward  to  a  votar,  in  order  to  procure  his  vote 
for  one  candidate,  although  the  voter  afterwards  vote  for  another  can& 
date,  the  penalties  of  the  statute  are  incurred  by  the  oormpter.  In  an 
action  of  debt  on  this  statute,  the  declaration(A)  charged  that  the  de- 
fendant corrupted  one  M.  to  vote  for  Lord  Y.  and  Sir  &  B.  (two  of  the 


{ 


ff)  Stat.  2  0«o.  IL  c.  24,  s.  7. 

A)  SuUton  v.  NorUm^  3  Burr.  1235. 


observing)  that  in  Inflictiiig  this  punishment  thej  bad  paid  regard  to  the  drciuiBtaikce  of 
the  limited  time  for  prosecuting  upon  the  statute  not  being  expired.  The  definitions  on 
the  subject  of  bribery  in  Sir  E.  Coke,  HawkinSi  and  other  writers  on  the  pleas  of  the 
crown,  extend  to  the  corruption  of  persons  in  judicial  oiBces  only.  Mr.  Douglas  ascribes 
the  silence  of  these  writers  on  the  subject  of  bribeiy  at  elections  of  members  of  pariia- 
ment,  to  fear,  on  the  part  of  the  judges,  (at  the  time  when  this  species  of  bribery  first 
prevailed,)  that  by  exercising  a  jurisdiction  over  this  offence,  they  should  invade  the 
privileges  and  judicial  powers  of  the  House  of  Commons.  It  was,  however,  remarked  by 
Lord  Mansfield,  C.  J.,  delivering  the  opinion  of  the  court  in  R.  ▼.  FUt^  1  U.  R.  983,  th^ 
bribery  at  elections,  taken  generally,  was  and  still  is  punishable  at  common  law;  that 
the  statute  itself,  (2  Geo.  II.  c.  24,  s.  7,)  supposed  it  to  remain  punishable  at  common  law 
by  the  words,  "  or  any  otherwise  lawfully  convicted."  But  it  did  not  follow,  of  course, 
that  the  court  was  obliged,  ex  debito  jtutituBy  to  grant  information  for  bribery  at  electaoos 
of  members,  since  the  stat.  2  Geo.  1 1.,  which  inflicts  such  rery  severe  paoaities.  He 
added,  that  whether  the  court  would  ever  hereafter  grant  information  for  this  offence 
until  the  time  of  limitation  was  expired,  would  be  a  matter  of  ftiture  consideration.  Is 
R.  V.  Haydon,  3  Burr.  1387 ;  1  BL  R.  404,  8.  (7.,  the  judgment  was  respited  until  the 
limited  time  was  expired,  and  then  the  court  imposed  a' fine  upon  the  defendant,  aad 
ordered  him  to  be  imprisoned. 

(1)  A  verdict  having  been  found  at  the  assises  against  the  defendant,  upon  the  7tb 
section  of  this  statute,  for  corrupting  certain  voters :  the  defendant,  at  the  beginning  of 
the  term  next  following  the  assizes,  moved,  that  judgment  upon  the  poetea  might  be 
stayed,  on  the  ground  of  his  having  entitled  himself  to  the  benefit  of  the  8th  section,  by 
having  made  a  discovery  of  another  person  oflfending  against  the  statute,  who  had  bees 
convicted  thereof  on  his  (the  defendant's)  evidence ;  but  the  court  rejected  the  applica- 
tion, observing,  that  this  was  not  a  case  wherein  they  ought  to  intezposo  at  all  bjna 
motion.    Pugh  v.  Ourgenvm^  3  Wils.  35. 
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oandidates,)  by  fftving  him  a  sum  of  money.  The  fiMt  was,  that  M.  did 
not  Tote  for  Lord  Y.  and  Sir  B.  B.,  but  for  their  opponents :  where- 
upon it  was  objected,  that  the  defendant,  as  he  did  not  by  any  eormpt 
agreement  procnre  M.  to  Tote  for  Lord  V.  and  Sir  B.  B.,  could  not  be 
Bud  to  have  cormpted  him  so  to  do ;  bat  the  court  overraled  the  objec* 
tion,  on  the  authority  of  Bush  y.  Bawltn9,{l)  observing,  ^^  that  the 
offence  was  completely  committed  by  the  corrupter,  whether  the  party 
bribed  should  afterwards  perform  nis  promise  or  break  it.  "(2)  And 
according  to  the  opinion  of  two  judges  in  Senslow  v.  Fawcettj  8  A.  & 
E.  51,  the  offence  is  completely  committed  by  the  corrupter,  although 
the  party  bribed  neyer  intended  to  vote  for  the  person,  on  whose  behdif 
the  money  was  given,  if  the  money  was  given  and  professedly  accepted 
on  the  terms  that  he  should  so  vote. 

If  a  person,  without  any  previous  agreement,(«)  takes  a  sum  of  money, 
after  the  election  is  over,  for  Juwina  given  his  vote  for  a  particular 
candidate,  this  is  not  an  offence  wUhin  the  fereaeinff  statute.  To  an 
action  of  debt  on  the  statute  the  defendant  pleaded  nil  debet  ;{k)  after 
▼erdict  for  the  plaintiff,  the  defendant  apjmed  to  the  court  to .  stay 
further  proceedings.  The  grounds  of  the  application  will  appear  from 
a  statement  of  the  case,  wmch  was  as  follows :  The  defendant,  on  the 
16th  of  March,  had  received  a  bribe  from  one  Earle,  and  on  die  same 
day  made  a  discovery  of  Earle  to  J.  S.  (an  attorney  and  commissioner 
to  take  affidavits,)  accompanied  with  an  affidavit  of  the  fact ;  whereupon 
an  action  was  brought  b;^  one  Bmglev  against  Earle^  and  he  was  served 
with  the  writ  in  that  action  on  the  l§th  of  March.  Two  months  after* 
wards  the  present  action  was  commenced,  and  the  defendant  was  served 
with  process  therein  on  tibie  18th  of  May.  The  two  causes  of 
Bingley  v.  EarU  *and  Sutton  v.  Bishop  were  set  down  for  [  *685  ] 
trial,  at  the  assizes,  on  the  same  day ;  but,  the  cause  of  Sutton 
V.  Bishop  standing  first,  the  judge  would  not  invert  the  order,  and  try 
the  cause  of  Bingley  v.  EarU  first,  although  that  action  was  commenced 
first.  The  consequence  was,  that  Sutton  obtained  a  verdict  against 
Bishop.  Bingley,  on  the  other  hand,  had  a  verdict  asainst  Earle,  upon 
the  evidence  of  Bishop;  but  this  verdict  came  too  Tate  for  Bishop  to 
avail  himself  of  it  at  the  trial,  for  a  verdict  had  already  been  given 
against  him.  The  court  were  of  opinion  that,  under  the  circumstances 
of  this  case,  Bishop  was  to  be  deemed  a  discoverer,  within  the  meaning 
of  the  8th  section ;  for  it  was  not  intended  that  the  discoverer  should 
be  plaintiff  in  the  cause  wherein  the  discovery  was  made ;  because,  if 
no  other  witness,  there  could  not  be  a  verdict.    It  was  agreed,  however, 


I: 


«)  Lord  EuntmfftowerT.  Oardiner,  1  B.  &  0.  297. 
k)  SutUm  y.  BiaKopy  4  Burr.  2283. 


(1)  In  which  ciLse  it  was  resolyed,  that  the  gwing  a  bribe  to  a  person  to  forbear 
voting,  was  an  offence,  although  such  person  did  not  forbear  to  vote,  but  actuallj  voted 
for  the  opposite  candidate.  See  the  case  in  Bayer's  Rep.  289,  hj  the  name  of  Biuh  v. 
RaUing, 

(2)  See  remarks  on  this  case  in  Simeon's  Law  of  Elections,  2d  edit.  207, 208.  SuUUm 
T.  JNorton  was  recognised  in  JBeMlaw  r.  FawctU^  3  A.  &  E.  57,  8. 
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by  Tatet  AgtoUj  and  Willes^  J8.,(l)  that  there  could  not  be  a  new  trial 
the  verdict  being  right :  and  that  jad^ent  conld  not  be  arrested,  there 
not  being  error  on  the  record.  At  all  events,  the  partj  most  proceed 
to  enter  np  judgment  in  Bingley  v.  Earle^  before  any  thing  could  be 
done  by  the  court;  for  the  term  ^^ convicted*'  did  not  mean  conncted 
by  verdict  only,  but  by  verdict  followed  up  by  judgment.  At  length  it 
was  resolved,  that  further  proceedings  should  be  stayed  by  a  spedal 
rule,  stating  the  particular  circumstances  of  the  case.(2)^ 

The  giving  or  promising  money  or  office  in  order  to  procure  the  return 
of  members,  if  not  given  to  some  person  having  a  right,  or  claiming  to 
have  a  right,  to  act  as  returning  officer,  or  to  vote  at  such  election,  not 
having  been  deemed  bribery  within  the  meaning  of  the  preceeding  stat- 
ute, such  gifts  being  contrary  to  the  freedom  of  elections,  it  was  by  stat. 
49  Geo.  III.  c.  118,  [19th  June,  1809,]  for  the  better  securing  the 
independence  and  purity  of  parliament,  enacted  and  declared^  that  any 
person  giving,  or  causing  to  be  given,  directly  or  indirectly,  or  agree- 
ing to  give,  any  sum  of  money,  gift,  or  reward,  to  any  person,  upon 
any  agreement,  that  such  person,  to  whom  such  gift  or  promise  should 
be  made,  should,  by  himself,  or  by  any  other  person  at  his  solicitation 
or  command,  procure,  or  endeavour  to  procure,  the  return  of  any  per- 
son to  serve  in  parliament  for  any  county,  &c.,  or  place,  should,  if  not 
returned  himself  to  parliament  for  such  county,  &c.,  for  every  such  gift 
or  promise,  forfeit  one  thousand  pounds ;  and  the  persop  so  returned, 

and  so  having  given,  or  so  having  promised  to  give,  or  know- 
[  "^686  ]  ing  of  and  consenting  '^'to  such  gifts  or  promises,  upon  any 

such  agreement,  should  be  disabled  and  incapacitated  to  serve 
in  that  parliament  for  such  county,  &c.,  and  deemed  and  taken  to  be  no 
member  of  parliament,  and  enacted  to  be,  to  all  intents  and  porpoeea, 
as  if  he  had  never  been  returned  and  elected;  and  any  person  receiving 
or  accepting,  himself,  or  by  any  other  person  in  trust  for  or  to  his  use, 
any  such  sum  of  money,  gift,  or  reward,  or  any  such  promise  upon  any 
such  agreement,  should  forfeit  to  his  Majesty  the  value  and  amount  of 
such  sum  of  money,  gift,  or  reward,  over  and  above  the  sum  of  five 
hundred  pounds.  The  same  section  prescribes  the  mode  of  recovering 
the  sums  forfeited,  with  costs  of  suit,  by  action  of  debt,  bill,  plaint,  or 
information,  in  any  of  the  king's  courts  of  record. 

Of  the  Declaration. 

The  declaration  on  the  stat.  2  Geo.  11.  c.  24,  sets  forth,  by  way  of 
inducement,  the  name  of  the  county,  city,  or  borough,  where  the  elec- 
tion took  place,  and  the  number  of  members  that  it  has  been  accustomed 
to  send  to  parliament,  specifying  them  as  knights,  citizens,  or  burgesses ; 
it  then  proceeds  to  aver  the  issuing  of  the  writ  out  of  Chancery,  for  the 
election  of  members  to  serve  in  parliament,  a  copy  of  which  is  set  forth; 

{\\  Lord  Marmfield^  G.  J.,  was  attending  the  House  of  Lords  in  the  Douglas  cause. 

(2)  Similar  difiiculties  arose  in  the  case  of  Petrie  y.  White,  3  T.  R.  5,  KJiApott,  637, 
where  an  application  was  made  for  relief,  founded  on  the  11th  section  of  this  statute, 
the  plaintiff  having  been  guilty  of  wilful  delaj.  The  court,  on  the  authority  of  SutUm  t. 
Bishopy  stayed  the  proceedings  by  rule. 
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and  in  this'  part  of  the  declaration,  care  must  be  taken  that  there  be 
not  a  yariance  between  the  writ  set  forth  and  that  produced  in  evidence. 
The  delivery  of  the  writ  to  the  sheriff  is  then  averred,  and  in  some 
cases,  the  precept  of  the  sheriff  to  the  returning  officer,  to  proceed  to 
an  election.  It  is  not  necessary  to  set  out  the  precept,  or  to  state  that 
the  precept  was  retumed.(2)  The  declaration  then  proceeds  to  state  the 
election  by  virtue  of  the  writ,  and  the  names  of  the  candidates,  con-* 
eluding  with  a  precise  allegation  of  the  offence,  which  renders  the  parties 
liable  to  the  penalties  of  the  statute ;  and  here,  the  general  rule  of 
pleading  must  be  observed,  viz.  that  the  charge  must  be  laid  with  suffi- 
cient certainty,  so  that  the  party  accused  may  be  enabled  to  defend 
himself,  or  have  the  benefit  of  pleading  it  in  bar  to  another  action  for 
the  same  offence ;  consequently  the  nature  and  amount  of  the  bribe 
must  be  set  forth :  for  where,  in  an  action  on  this  statute,  the  declara- 
tion merely  stated,  ^'  that  the  defendant  received  a  gift  or  reward,'Y9i») 
without  specifying  the  nature  of  the  bribe,  whether  money  or  gooos ; 
after  verdict  for  plaintiff,  judgment  was  arrested,  on  the  ground  that 
the  charge  was  not  laid  with  sufficient  certainty.  It  is  not  necessary 
to  allege  in  the  declaration,  (n)  that  the  party  corrupted  gave  his  vote, 
or  forbore  to  give  it,  in  consequence  of  the  bribe.  The  eleventh  section 
of  the  Stat.  2  Geo.  II.  c.  24,  provides,  '^  That  no  person  shall  be  made 
liable  to  any  incapacity,  disability,  forfeiture,  or  penalty,  by 
this  act  imposed,  unless  prosecution  be  commenced  '''within  [  *637  ] 
two  years  after  such  incapacity,  &c.,  shall  be  incurred ;  or, 
in  case  of  a  prosecution^  the  same  he  carried  on  without  wilful  delay.*' 
The  Stat.  9  ueo.  II.  c.  38,  after  reciting  the  preceding  section,  and  also 
reciting  that  prosecutions  may  be  commenced  by  suing  out  writs  against 
the  persons  so  offending,  within  two  years  after  incurring  any  incapa- 
city, &c.,  imposed  by  that  act,  and  the  person  so  suing  out  such  writs 
may  delay  to  serve  the  same  without  giving  the  person  sued  any  notice 
thereof,  by  reason  of  which  practice,  the  said  provision  for  limiting  the 
time  of  the  prosecution  of  persons  so  offending  may  be  evaded ;  for  ex- 
plaining and  amending  the  said  provision,  enacts,  ^^That  no  person 
shall  be  made  liable  to  any  incapacity,  &c.,  unless  such  person  has  been, 
or  shall  be  actually  and  legally  arrested,  summoned,  or  otherwise  served 
with  any  such  original  or  other  writ  or  process,  within  the  space  of  two 
years  after  any  offence  against  the  said  act  has  been  or  shall  be  com- 
mitted." 

It  may  be  remarked,  that  this  section  of  the  9  Geo.  II.  c.  88,  ex- 
plains the  first  part  of  the  eleventh  section  of  the  2  Geo.  II.  c.  24 ;  but, 
at  the  same  time  that  it  explains  part  of  that  clause  in  favour  of  the 
party  prosecuted,  it  does  not  deprive  such  party  of  the  advantage  of  that 
defence,  which  was  introduced  in  the  second  branch  of  that  proviso, 
and  which  relates  to  the  wilful  delay  in  the  carrying  on  of  prosecutions. 
An  act  of  bribery  was  committed  in  September,  1780.(o)  An  action  of 
debt  was  brought  for  this  offence,  on  the  stat.  2  G^o.  II.  c.  ^4.  The 
declaration  was  delivered  in  May,  1782 ;  to  which  the  general  issue 

(l)  Mead  v.  Rohintonj  Wmes,  422.  (m)  Dany  ▼.  Baker^  4  Burr.  2471. 

in)  Bush  Y.  Batolmt,  B.  R.,  T.  29  k  30  Geo.  II.,  Say.  Rep.  289. 
(o)  Feirie  r.  Whiie,  3  T.  R.  5. 
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was  pleaded  in  Trinity  Term,  1782;  in  which  term  the  plaintiff  gave 
notice  of  trial  for  the  next  snmmer  assizes ;  but  the  record  was  not 
carried  down  to  trial  nntil  the  smnmer  assizes,  1788,  when  it  was  tried, 
and  a  rerdict  given  for  the  plaintiff.  In  Michaelmas  Term  following, 
the  defendant  obtained  a  rule  for  staying  all  (tirther  proceedings;  which 
rale  was  made  absolute  in  the  next  term :  the  court  being  of  opinion ; 
1st,  that  as  the  plaintiff  had  not  assigned  any  reason  for  the  delay, 
snch  delay  must  be  considered  wilful  within  the  meaning  of  the  elerenth 
0ecti(m  of  the  stat.  2  Geo.  II.  c.  24 ;  2nd,  that  the  defendant  might 
take  advantage  of  the  delay,  by  an  application  to  the  court  on  motion ; 
although,  by  this  proceeding,  the  objection  would  not  appear  on  the 
record,  but  the  judgment  of  the  court  could  not  be  reviewed  in  a  court 
of  error ;  3dly,  that  although  the  defendant  might  have  claimed  flie 
benefit  of  the  statute  at  an  earlier  stage  of  the  cause,  yet  he  was  still 
entitled  to  it,  because  the  application  might  be  made  at  any  time  before 
judgment,  the  legislature  having  said,  that  if  one  par^  be  guOty  of  a 
wilml  delay,  the  other  party  should  not  be  punished,  ft  was  to  be  con- 
sidered, therefore,  not  as  a  matter  of  favour,  but  of  justice  and  of  law, 
that  the  plaintiff  should  not  recover. 

[  *688  ]  *I!viden€€. 

As  by  the  eleventh  section  of  the  stat.  2  Creo.  H.  c.  24,  proceedings 
for  the  recovery  of  any  penalty  must  be  commenced  within  two  years 
after  penalty  incurred,  it  is  incumbent  on  the  plaintiff  to  show  that  the 
action  was  commenced  within  that  period ;  either  by  the  record,  or  in 
case  it  does  not  appear  on  the  face  of  the  record  that  the  action  was 
commenced  within  the  limited  period,  then  by  the  production  of  the 
writ. 

In  an  action  on  this  statute  acainst  the  defendant,(p)  for  corrupting 
a  voter  at  the  election  of  members  of  parliament  for  the  borough  oi 
Heydon  in  Yorkshire,  the  declaration  alleged  the  issuing  of  itke  precept 
to  the  returning  officer,  but  did  not  state  that  such  precept  was  returned. 
To  prove  the  issuing  of  the  precept,  the  under-sheriff  produced  the  pre- 
cept itself,  under  the  sheriff's  seal  of  office,  together  with  the  ind^iture; 
which  indenture,  without  the  precept,  had  been  returned  with  the  writ 
by  the  sheriff,  the  under-sherin  proving  the  practice  there  to  be,  not  to 
return  the  precept  together  with  the  indenture.  It  was  objected,  on 
the  part  of  the  defendant,  that  the  precept  ought  to  have  been  returned 
with  the  indenture,  and  filed  in  chancery  ;  and  that  a  copy  of  the  pre- 
cept on  record  ought  to  have  been  produced.  But  the  court  overruled 
the  objection,  observing,  that  it  was  not  laid  in  the  declaration  that  the 
precept  was  returned,  but  only  that  such  precept  issued ;  and,  ther^fwe^ 
they  were  of  opinion,  that  the  evidence  produced  was  sufficient.  In  an 
action  for  briDery,(j)  the  declaration  stated  the  precept  to  have  been 

!p)  Mead  Y.  Luke  Rohinton^  WiUes,  436. 
q)  Cfuminff  y.  SibUjfj  G.  B.,  E.  9  Geo.  III.,  cited  bj  BvUtr,  J.,  in  Kmg  t.  Pgmi,  1  T. 
R.  239.(1) 

(1)  This  case  was  afterwards  brought  before  the  Court  of  King's  Bench,  br  writ  of 
error,  on  the  ground  that  the  judgment  had  been  entered  for  damages,  as  weQ  as  the 
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directed  to  the  may(^  o^ly^  hut  the  precept,  which  was  proved,  was 
directed  to  the  mayor  and  burgesses ;  the  question  was,  whether  the 
precept  that  was  proved  supported  the  declaration?  The  Court  of 
Common  Pleas  was  of  opinion  that  it  did,  and  gave  judgment  for  the 
plaintiff.  So  where  the  declaration  stated  the  precept  to  have  been 
directed  to  the  bailiffs  and  jurats  of  S.,(r)  but  the  precept  produced  in 
evidence  was  directed  to  the  bailiff  (in  the  singular  number),  and  jurats ; 
it  was  holden,  on  the  authority  of  the  precedmg  case,  that  the  variance 
was  immaterial.  So  where  in  an  action  on  this  statute,(«)  the 
^declaration  recited  the  writ  to  the  sheriff  for  the  election  of  [  *639  ] 
members  to  serve  in  parliament,  and  then  proceeded  to  state 
that  the  sheriff  made  his  precept  to  the  portreeve  of  the  borough  of 
Honiton,  which  concluded  in  these  words :  "  and  \f  the  said  election  so 
made,  distinctly  and  openly,  under  the  seal  of  the  portreeve,  and  the 
seals  of  those  who  should  be  present  at  such  election,  the  said  port- 
reeve  should  certify  to  the  said  sheriff,  so  that  the  said  sheriff  should 
certify  to  his  said  Majesty,  in  his  said  Majesty's  Chancery,  at  the  day 
and  place  aforesaid,  without  delay,  remitting  to  the  said  sheriff  one  ^ 
part  of  the  aforesaid  indentures,  so  that  the  said  sheriff  might  remit 
the  same  to  his  said  Majesty,  annexed  to  his  Majesty's  writ."  The 
precept,  when  produced  at  the  trial,  had  not  the  word  ''if;*'  upon 
which  JEyrcy  Baron,  nonsuited  the  plaintiff  for  the  variance.  But  the 
Court  of  King's  Bench  set  aside  the  nonsuit;  and  Bulhr^  J.,  said,^ 
''  The  declaration  in  this  case  is  much  longer  than  it  need  have  been. 
There  is  not  any  necessity  to  set  out  the  precept ;  but  being  set  forth, 
the  question  is,  whether  the  variance  be  or  be  not  material  (  I  think 
it  impossible  for  any  person  to  read  this  part  of  the  declaration  without 
knowing  what  it  should  be;  every  one  must  see  by  it  that  the  portreeve 
is  absolutely  to  certify  to  the  sheriff,  &c.  The  insertion  of  the  word 
Mf '  is  a  mere  mistake.  The  sense  of  the  precept,  as  stated  in  the  de- 
claration, is  the  same  as  that  which  was  proved ;  it  commands  the  re- 
turning officer  to  proceed  to  an  election.  Therefore,  as  this  is  not  a 
variance  in  sense,  I  am  of  opinion  that  the  nonsuit  should  be  set  aside." 
The  original(f)  precept  from  the  sheriff  to  the  returning  officer  of  a 
borough  to  proceed  to  an  election  is  admissible  to  prove  that  such  a  pre- 
cept issued  ;  so  an  examined  copy(u)  of  the  precept  of  the  returning 
officer  taken  from  the  original  at  the  Crown-office  is  also  sufficient 
evidence  of  the  precept ;  for  the  regular  course  is  for  the  sheriff  to 
annex  the  precept  to  the  indentures,  so  as  to  form  a  part  of  the  return. 
A  copy  of  the  poll  taken  at  an  election  for  members  of  parliament,(2:) 
examined  with  the  original,  and  signed  by  the  returning  officer,  is  ad- 
missible evidence ;  for  being  signed  by  the  officer,  it  may  be  considered 
as  an  original ;  or  if  it  be  a  signed  copy,  it  is  admissible  in  evidence  as 


f 


r)  Warrt  v.  Hathmy  2  H.  Bl.  113.  («)  Kxng  v.  Pippet^  1  T.  R.  235. 

i)  Mead  y.  RobtMotty  Willes,  422. 
(u)  Webb  V.  Smith,  4  Bingh.  N.  C.  373.  (a:)  Mead  v.  Robtneon,  Willes,  424. 

debt ;  whereas,  damages  could  not  be  given  in  a  popular  action  for  detention  of  the  debt, 
no  interest  attaching  in  the  pluintiff  before  action  brought;  and  of  this  opinion  were  the 
court,  who  directed  the  judgment  to  be  reversed,  both  as  to  the  damages  and  the  costs, 
which  were  incorporated  with  the  damages.    4  Burr.  24S9. 
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snoh,  on  the  same  ground  as  copies  of  books  of  a  public  nature,  registers 
of  births,  marriages,  burials,  ac.(l)  If  A.  applies  to  B.  who  has  not 
any  right  to  yote,  and  bribes  him  to  Yote  for  C.  and  D.,  and  B.  actnally 

gives  his  vote  for  them,  A.  is  equally  guilty  under  this  statote, 
[  *640  ]  asif  B.  had  been  entitled  to  vote :  for  the  words  of  the  *8tatnt6 

are,  ^^  any  person  who  hath,  or  claimeth  to  have^  a  right  \o 
TOte."  Hence,  where  the  declaration  charged  that  A.  B.  had  a  right 
to  vote,  and  did  vote  ;(jf)  and  it  was  proved  that  A.  B.  voted,  and  thtt 
his  name  was  entered  upon  the  poll,  and  that  the  defendant  gare  him 
money  for  his  vote ;  but  it  was  not  proved  that  A.  B.  had  a  right,  the 
court  of  B.  B.  held  the  evidence  conclusive  against  the  defendant.  So 
where  in  the  declaration  it  was  stated,  that  the  defendant  corrupted  ooe 
P.  B.,  having  a  right  to  vote^  in  the  election,  to  give  his  vote  for  certain 
oandidates,(2)  and  it  was  proved  that  P.  B.  did  actually  vote,  but 
there  was  not  any  evidence  given  of  his  right  to  vote;  the  court 
were  of  opinion,  that  it  was  not  necessary  either  to  allege  in  the  decla- 
ration, -or  to  prove,  that  the  person  corrupted  had  a  right  to  vote  ;(oj 
that  the  giving  money  to  a  person  for  his  vote,  and  he  standing  by  the 
presiding  officer^^)  at  the  election  and  giving  his  vote,  which  is  received 
and  not  objected  to,  or  controverted,  is  evidence,  of  the  party  bribed 
having  a  right,  proper  to  be  left  to  a  jury,'  although  it  be  not  con- 
clusive evidence  of  such  right ;  and  on  the  authority  of  the  preceding 
case  of  Comb  v*  Pitty  the  court  gave  judgment  for  the  plaintiff. 


Stat  7*8  Wia.  III.  e.  4,  Treating  Act.  p.'QiO;  7  ^8  (?«o./r.tf.37, 
jPenalty  for  giving  Ribbom  or  Cockades,  p.  642;  4^5 
Vict.  c.  57,  dispensing  with  Proof  of  Agency  in  the  jirA 
Instance  upon  Questions  of  Bribery  before  Committees,  p.  642. 

By  the  first  clause  of  the  statute  7  &  8  Will.  III.  c.  4,  (commonly 
known  by  the  name  of  the  Treating  Act,)  it  is  enacted,  "  That  no  per- 
son hereafter  to  be  elected  to  serve  in  parliament  for  any  county,  city, 
town,  borough,  port,  or  place,  within  England,  Wales,  or'^erwick-npon- 
Tweed,  after  the  teste  of  the  writ  of  summons  to  parliament,  or  after 
the  teste  or  the  issuing  out  or  ordering  of  the  writ  or  writs  of  election, 

upon  the  calling  or  summoning  of  any  parliament,  or  after 
[  '*'641  ]  any  such  place  becomes  vacant,  shall  by  himself,  *or  by  any 

other  means  on  his  behalf,  or  at  his  charge,  before  his  election, 
directly  or  indirectly ^  cive,  present,  or  allow,  to  any  person,  having 
voice  and  vote  in  such  election,  any  money,  meat,  drink,  entertainment. 


1 


y)  Comb  y.  Pitt^  cited  in  Rigg  r.  Curgmvm,  2  Wils.  398. 
g)  Bigg  r.  Curgenvm,  2  Wils.  396. 


(1)  In  Rex  Y.  Hughes,  H.  1  Geo.  II.  B.  R.  (cited  Willes,  424 J  the  copj  of  the  poU  of 
the  election  of  a  mayor,  wag  holden  to  be  good  evidence. 

(2)  It  was  not  alleged  that  the  party  bribed  gave  his  vote ;  nor,  indeed,  is  soch  allega- 
tion necessary.     See  ante,  tit.  "  Declaration/'  636,  Bush  v.  Baiclms. 

(3)  So,  in  Lilli/  v.  Came,  Worcester  Snm.  Ass.  1774,  MSS.,  Bwrland,  B.,  held,  that  H 
was  immaterial  whether  the  party  cormpted  had  a  right  to  vote  or  not,  as  the  cormptff 
thongbt  he  had,  and  the  party  corrnpted  claimed  to  have  a  right  to  vote,  although  apoa 
discussion  of  his  right  afterwards,  it  should  turn  out  that  he  had  none. 
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or  provision,  or  make  any  present,  gift,  reward,  or  entertainment,  or 
shall,  at  any  time  hereafter,  make  any  promise,  agreement,  obligation, 
or  engagement  to  give  or  allow  any  money,  meat,  Jcc,  to  or  for  any 
such  person  in  particular,  or  to  any  such  county,  city,  &c.,  in  general, 
or  to  or  for  the  use,  advantage,  employment,  profit,  or  preferment  of 
any  such  person  or  place,  in  order  to  be  elected,  or  for  bemg  elec^d  to 
serve  in  parliament  for  such  county,  city,  &c."  An  action  was  brought 
by  an  innkeeper  against  two  candidates(a)  (at  an  election  of  representa- 
tives in  parliament  for  the  borough  of  Ipswich)  upon  a  bill  for  provi* 
sions  furnished  to  the  voters.  The  bill  consisted  of  three  description  of 
charges :  1st,  for  provisions  furnished  before  the  teste  of  the  writ ;  2nd, 
for  ditto  after  the  teste  of  the  writ  to  voters  resident  in  the  borough ; 
8rd,  for  ditto  to  voters  not  resident  in  the  borough.  The  defendants 
paid  money  into  court  sufficient  to  cover  the  charges  of  the  first  and 
last  descriptions ;  a  verdict  having  been  found  for  theplaintifi*,  a  motion 
was  made  for  a  new  trial,  on  the  ground  of  a  part  of  the  cause  of  action 
being  illegal,  by  the  above  mentioned  statute*  The  court  made  the 
rule  for  a  new  trial  absolute;  JEt/rej  C.  J.,  observing,  that  the  contract 
was  bottomed  in  malum  prohibitumy  and  consequently  the  court  could 
not  enforce  it.  The  legislature  had  drawn  a  strict  line  which  was  not 
to  be  departed  from ;  it  is  said,  that  after  the  teste  of  the  writ,  no  meat 
or  drink  should  be  given  to  the  voters  by  the  candidate ;  and  that  being 
the  case,  the  court  could  not  give  any  assistance  to  the  plaintifi*,  con* 
sistently  with  the  principles  which  hadjgoverned  the  courts  of  justice  at 
all  times.  The  counsel  for  the  plaintiff  having  urged,  that  part  of  the 
provisions  having  been  furnished  to  voters  resident  at  a  distance  from 
the  borough,  and  a  verdict  being  good  as  to  that  part  of  the  demand, 
the  plaintiff  might  apply  the  money  paid  into  court  to  any  other  part 
which  he  might  think  proper ;  Ui/re,  G.  J.,  in  answer  to  this  argument, 
said  that  sucn  payment  was  an  admission  of  a  legal  demand  only,  and 
the  court  could  not  allow  it  to  be  applied  to  an  illegal  account.  It  is 
to  be  observed,  that  although,  in  the  foregoing  case,  money  was  paid 
into  court  to  cover  the  demand  for  provisions  furnished  to  non-resident 
voters,  yet  the  statute  makes  no  difference  between  resident  and  non- 
resident voters.  Hence  an  action  cannot  be  maintained  by  an  innkeeper 
against  a  candidate  for  provisions  supplied  to  non-resident,  any  more 
than  to  resident  voters,  qfter  the  test  of  the  unit.{b)  No  transaction 
falls  within  the  provision  of  this  act,  unless  the  candidate,  either  in  his 
own  person,  or  by  some  person  acting  for  him  and  on  his  be- 
half, has  some  share(c)  in  the  ^transaction.  Hence,  where  [  *642  ] 
the  supporters  of  a  candidate  gave  orders  to  the  landlord  of  a 
public-house,  opened  by  the  committee  of  the  candidate,  to  supply 
voters  with  refreshments  during  the  election^  which  were  supplied  on  the 
credit  of  those  who  gave  the  orders ;  it  was  holden,(<2)  that  the  landlord 
might  recover  against  those  who  gave  the  orders ;  for  the  case  was  not 
within  the  Treating  Act. 

(a)  Ribham  y.  Criekett  and  anoiheTf  1  Bos.  k  Pal.  264. 

(6)  Lo/hotue  v.  WharUm^  Durham  Ass.  1808,  cor.  Wood^  B.,  1  Campb.  550,  n. 
le)  HughM  y.  Marshall^  2  Cr.  k  J.  118. 

\d)  Hughet  y.  Marshall,  2  Cr.  k  J.  118j  Thoffuu  y.  Harriet,  e  C.  k  V.  615,  S.  P., 
Farke,B. 
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By  Stat.  7  &  8  Qeo.  TV.  c  37,  after  reciting  that  it  is  expedient  to 
make  furUier  regalationB  for  preventing  corrupt  practices  at  elections 
of  members  to  serve  in  oarliament,  and  for  diminishing  the  expense  of 
such  elections,  by  sect.  ^,  it  is  enacted,  that  no  person  to  be  hereafter 
elected  to  serve  m  parliament  shall,  after  the  teste  of  the  writ  of  sum- 
mon^ or  after  such  place  becomes  vacant  in  time  of  parliament,  bj  him- 
self or  agent,  directly  give  or  allow  to  any  person  having  a  vote  at  sack 
election,  or  to  any  inhabitant  of  the  county,  city,  town,  borough,  port  or 

Slaoe,  any  cockade,  ribbon,  or  other  mark  of  distinction ;  and  by  seet 
,  any  person  so  giving  or  allowing,  shall,  for  every  such  offence,  for- 
feit the  sum  of  102.  to  such  person  as  shall  sue  for  the  same  in  any  of 
his  Majesty's  courts  of  record,  by  action  of  debt. 

By  Stat.  4  &  5  Vict.  e.  57,  whenever  any  charge  of  bribery  shall  be 
bronght  before  any  select  committee  of  the  House  of  Commons  ap- 
pointed to  try  and  determine  the  merits  of  any  return  or  election  of  a 
member  to  serve  in  parliament,  the  committee  shall  receive  eiid^ee 
upon  the  whole  matter  whereon  it  is  alleged  that  bribery  has  been  com- 
mitted ;  neither  shall  it  be  necessary  to  prove  agency,  in  the  first  in- 
stance, before  giving  evidence  of  those  facts  whereby  the  cbai]ge  of 
bribery  is  to  be  sustained. 


[♦643]  ♦CHAPTER  XV. 

DECEIT. 

I.  Of  thk  Action  on  thb  Case  in  Nature  op  Deceit. 

1.  On  an  implied  Warranty,    p.  648. 

2.  On  an  expreti  Warranty,    p.  646  ;  and  herein  of  the 

and  Warranty  of  Horee9.    p.  648. 
II.  Of  the  modern  Action  on  the  Case  grounded  on  FRAUDturoT 
Misrepresentation  by  Persons  not  Parties  to  the  Con- 
tract,   p.  667. 


I.  Of  ike  Action  on  the  Q<iee  in  Nature  of  Deceit. 

1.  On.animpUai  Warranty,    p,  643. 

2.  On  an  ezprut  Warranty,    p,  645 ;  and  htrtm  of  the  Sale  and  Warrantif 

9fHor46$,    p.  648. 

1.  On  an  implied  Warranty.{iy^As  action  on  the  case,  in  nstare 


(1)  "Bj  the  oivil  law  eveiy  person  is  bound  to  warrant  a  thing  that  he  eelli  or  cob- 
Teys,  although  there  be  no  express  wairantj :  but  the  common  law  binds  him  not,  xak^ 
there  be  a  warranty,  either  in  deed  or  in  law ;  for  caveat  etnptorJ*  1  Inst  102,  a.  Xo 
custom  or  usage  is  admissible  to  show  that  the  sale  of  any  particular  article  impUes  ft 
warranty  of  the  goodness  of  that  article.  A  custom  cannot  be  pennztted  to  control  tlie 
general  rules  of  law.  Thowpeon  y.  Athton^  14  Johns.  Rep.  316.  In  South  Carolinft.  it 
is  held,  that  a  sale  for  a  sound  price,  implies  a  warranty,  which  extends  to  all  frv^ 
known  or  unknown  to  the  seller.  Barnard  t.  Yeatee,  1  Nott  k  M*0.  142 ;  Letter  t.  Gf- 
ham,  1  Rep.  Con.  Ct.  132 ;  Mkro<m  y.  Waldo,  2  Nott  ft  M*C.  76,  &c. 
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of  deceit,  may  be  maintained  for  the  breach  of  an  implied  warranty ; 
aa  if  a  merchant  sell  cloth  to  another,  knowing  it  to  be  badly  fulled  ;(a) 
80  if  an  innkeeper  sell  wine  as  sound  and  good,  which  he  knows  to 
be  corrupt,  although  there  be  not  any  express  warranty,  yet  an  action 
on  the  case  in  nature  of  deceit,  will  lie  against  him;  be- 
cause it  is  a  warranty  in  law.(i)(l)  In  cases  of  '''this  kind,  [  *644  ] 
however,  which  are  grounded  merely  on  the  deceit,  it  is  es- 
sentially necessary  that  the  knowledge  of  the  party,  or,  as  it  is  techni- 
cally termed,  the  scienter,  should  be  averred  in  the  declaration,  and 
also  proved.(2) 

(a)  9  Hen.  VI.  53,  b. ;  1  Eol.  Abr.  80,  (P.)  pi.  3  j  8.  (7.,  cited  hj  Lawrence,  J.,  in  Park- 
tTMon  y.  LWf  2  East,  323. 
(6)  Adm.  9  Hen.  YI.  53,  b. 

(1)  '^ Is  it  not  true,  that  in  every  bargain  there  is  a  covenant?  for,  if  I  bay  of  you  % 
horse,  although  there  be  not  an  express  warranty  of  soundness,  yet  if  the  horse  be 
nnsound,  I  shaU  have  a  writ  of  trespass  on  my  case,  and  shall  aver  that  you  sold  me  the 
horse,  knowng  it  to  be  unsound."  Per  PaHon,  J.,  20  Hen.  YI.  35,  a.  It  seems,  that  by 
the  term  "covenant,"  in  this  passage,  must  be  understood  implied promue^  or  warranty » 
Where  a  person,  with  a  design  to  deceive  and  defraud  another,  makes  a  false  representa- 
tion of  a  matter,  by  which  the  party  to  whom  the  representation  is  mi^e  enters  into 
ft  contract,  and  sustains  an  injury  thereby,  an  action  on  the  case  in  the  nature  of 
deceit,  will  lie  at  the  suit  of  the  party  iujured  against  the  party  making  Uie  fraudulent 
representations,  although  a  stranger  to  the  contract  which  the  plaintiff  entered  into,  by 
which  he  was  iiyured.  WeaUurford  v.  Fithback,  3  Scam.  170.  In  an  action  founded  on 
deceit,  to  entitle  the  plaintiff  to  recover,  both  fraud  and  damage  must  be  proved.  The 
suggestion  of  falsehood  and  the  suppression  of  truth,  though  an  ii\]ury  may  thence  result, 
will  not  afford  suflScient  ground  for  such  an  action,  unless  such  immoral  conduct  ha« 
proceeded  from  a  fraudulent  motive,  and  was  intended  to  produce  an  injury.  Munro  v. 
Oardinery  3  Brev.  31.  In  an  action  on  the  case  for  a  fraud,  the  declaration  must  show 
that  the  plaintiff  has  been  damnified  by  the  deceit  of  the  plaintiff.  Ide  v,  Oray^  IX 
Yerm.  615.  Where  no  loss  is  occasioned  by  a  falsehood,  an  action  for  deceit  will  not 
lie ;  nor  where  ordinaxy  prudence  would  have  prevented  the  deception.  Farrar  v.  Alston^ 
1  Dev.  69 ;  Moored,  LurUrvHUy  2  Bibb,  602. 

(2)  In  an  action  on  the  case  for  deceit  in  the  sale  of  India  rubber  shoes,  the  plaintiffs 
introduced  evidence  that  the  boxes  containing  the  shoes  were  piled  in  an  inconvenient 
place,  and  apparently  so  arranged  as  to  prevent  a  fair  and  full  examination.  It  was 
held,  that  in  answer  to  this,  the  testimony  of  a  witness  was  admissible,  that  he  had 
examined  the  same  shoes  at  about  the  same  time,  at  the  same  place,  and  under  the  sanae 
circumstances,  with  a  view  to  making  a  purchase ;  and  that  the  defendants  offered  him 
every  facility  for  a  full  examination.  8aUm  India  Rubber  Co,  v.  AdamSj  23  Pick.  256. 
In  an  action  for  deceit  in  the  sale  of  g^ods,  parol  proof  of  a  warranty,  not  contained  in 
the  written  contract,  is  only  competent  as  evidence  of  representation.  lb.  Where  the 
fsMSt  of  a  false  and  fraudulent  warranty  constitutes  the  gist  of  the  action,  it  is  not  neces- 
sary to  prove  a  tcientery  although  the  plaintiff  declares  in  tort,  IPLeod  v.  Tutt,  1  How. 
Miss.  288.  A  vendor  is  liable  in  an  action  of  deceit,  for  false  representations  as  to  the 
title  or  qualities  of  a  chattel  sold  by  him ;  but  no  action  for  a  cheat  has  ever  been  main* 
tained  by  a  seller  against  a  purchaser,  for  the  misrepresentations  of  the  latter  upon  these 
points.  Seisa  v.  Wilton^  4  Iredell,  501.  In  an  action  for  deceit,  it  is  for  the  jury  to 
decide  on  the  edemter.     Wood  r.  Vanee,  1  N.  ft  M.  197. 

'^In  the  sale  of  provisions  for  domestic  use,  there  is  an  implied  warranty  of  freshness. 
Van  BraekUn  v.  Fonda,  12  Johns.  R.  468  ;  Moeu  a  al.  T.  Mead  et  aL,  1  Deoio's  B.  378 ;  S. 
(7.,  6  Id.  617  ;  but  the  circumstances  of  the  sale  may  be  such,  that  there  will  be  no  im« 
plied  warranty;  as  where  the  vendor,  equally  with  the  vendee,  relies  upon  the  brand  of 
the  inspector,  or  the  goods  are  not  sold  for  consumption ;  Emerson  v.  Briykam,  10  Mass. 
R.  197 ;  Jonet  v.  Murray,  ^0.,  3  Monr.  B.  83 ;  Moeee  et  al.  v.  Mead  et  al.,  I  Denio's  R.  378 } 
S.  C,  5  Id.  617 ;  and  generally,  wherever  articles  are  sold  for  a  particular  use  or  pnrposei 
there  is  an  implied  warranty  that  they  are  fit  for  that  purpose ;  Brenion  v.  Daoie,  8  Blackf. 
B.  89  ;  OiU  V.  Aldereon,  10  Smed.  k  Mar.  R.  480 ;  Sinyleion'e  Adm'r  v.  Kennedy,  9  B.  Monr. 
R.  222;  Bealt  v.  Olmetead,  24  Yerm.  R.  114  ;  but  where  there  is  no  fraud  in  the  seller, 
neither  euppreeeio  veri  nor  euyyeetio  falsij  and  the  purchaser  is  in  possession  of  all  the 
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1.  The  scienter  must  be  averred  in  the  declaration : 

For  where  in  an  action  on  the  case,  in  nature  of  deceit,(c)  it  was 

(e)  DaUt  case,  Cro.  Eliz.  44. 

infonnatioQ  necessarj  to  enable  him  to  make  a  correct  estimate  of  theTalne  of  the  thiag 
he  is  about  to  purchase,  or  which,  from  its  nature,  would  occur  to  an  ordinary  observer, 
the  law  will  not  raise  an  implied  warrantj  on  the  part  of  the  seller,  that  it  shall  answei 
the  purpose  for  which  the  purchaser  bought  it.     Camoeh  ▼.  Gould,  1  Bail.  R.  179. 

"  Where  a  purchase  is  made  without  an  examination,  or  an  opportunity  for  it,  it  seena 
that  there  is  an  implied  warranty  that  the  thing  sold  shall  be  merchantable.  GaUagker  €t 
al.  T.  Waring,  9  Wend.  R.  20  ;  iS.  (7.,  18  Id.  425  ;  Howard  et  oL  ▼.  J7o«ry,  23  Id.  350.  And 
there  may  be  an  implied  warranty  by  custom  ;  but  it  must  be  either  a  g^eral  usa^  or 
both  plaintiff  and  defendant  must  be  acquainted  with  the  custom,  in  order  to  raise  the 
warranty.  SUvent  v.  Smith,  21  Verm.  R.  90.  Where  it  is  customary  to  examine  an 
article  before  shipping  it  away,  it  has  been  held,  that  the  purchaser  who  neglects  to  do 
■o  admits  the  quality  to  be  good.  Vanderhost  ^  Co,  t.  JfTaggart,  2  Bay's  R.  498 ;  and 
tee  Thompson  v,  Ashton,  14  Johns.  R.  316/' 

"Where  an  express  warranty  has  been  given,  it  does  not  matter  whether  the  seller  knew 
of  any  unsoundness  in  the  chattel  sold  or  not,  for  in  either  case  he  will  be  responsible. 
Kimmel  v.  Lichty,  3  Yeat.  R.  262 ;  Smith  ▼.  WiUiamt,  1  Car.  L.  Rep.  263,  n. ;  Rick^  Adarr 
▼.  DUlahamty,  8  Port.  R.  134;  Beemanv.  Buck,  3  Verm.  R.  53  ;  CarUgY,  WUkim,  6  Barb. 
R.  557  ;  Tyre  Y.  Causay,  4  Harring.  R.  425 ;  Bartholomew  t.  Buthnelly  20  Conn.  R.  271 ; 
Triee  v.  Cochran,  8  Qratt.  R.  442.  Such  a  warranty,  however,  does  not  extend  to  any- 
thing not  included  within  its  terms.  Porcher  ads.  Caldwell,  2  M^Mnll.  R.  329 ;  i^udc^ 
T.  Clybum,  Gheeres,  L.  k  Eq.  R.  186;  Rodrigert  ads-.  JIabtrtkam,  1  Spears,  R.  314; 
JtLaughUn  v.  Norton,  1  Hills,  (S.  C.)  R.  383 ;  Wood,  Adm\  v.  Atke,  1  Strobh.  R.  407. 
Thus,  a  warranty  of  quality  is  no  warranty  of  value ;  lAghtbnm  v.  Cooper,  1  Dana's  R. 
274  ;  nor  will  one  of  title  extend  to  soundness ;  Smith,  j-c,  v.  Miller,  2  Bibb's  R.  617 ; 
Welli  V.  Speare,  1  M'C.  R.  421;  Hughes  ads.  Banks,  Id.  637;  nor  will  qnantity  oovec 
quality ;  Jones  v.  Murray,  3  Monr.  R.  83  ;  Laymon  v.  MUehell  et  al.,  1  Md.  G.  Decis.  496; 
but  in  those  places  where  a  sound  price  implies  a  sound  article,  an  express  warranty  of 
title  will  not  exclude  an  implied  warranty  of  soundness.  Roderigues  ads.  Habersham, 
1  Spears,  R.  314 ;  WelU  v.  Spears,  1  M'C.  R.  421 ;  Wood  r.  Ashe,  3  Strobh.  R.  64.  Bven 
an  express  warranty  will  not  extend  to  open  and  palpable  defects.  Schuyler  r.  Russ,  2 
Gaines'  R.  202 ;  Long  v.  Hicks,  2  Humph.  R.  305  ;  Caldwell  v.  Smith,  4  Dev.  k  Bat  R.  64 ; 
Stueky  v.  Cluhum,  Cheeves,  L.  k  Eq.  R.  186 ;  Mulvany  v.  Rosenberger,  6  Harris,  R.  203. 
Hence,  a  wilful  and  fraudulent  representation  by  the  seller  of  a  fire  engine,  that  it  was 
as  good  as  another  designated  engine,  and  a  warranty  that  it  would  perform  as  well  as 
any  other  in  the  western  country,  is  not  to  be  considered  violated  because  ihe  warranted 
engine  is  inferior  to  others  in  the  country,  much  larger  and  more  costly,  if  the  inferiority 
be  evident  to  a  common  observer.  The  President,  j-c,  T*  Wadleigh,  7  Blackf.  R.  102;  bat 
•ee  Wilson  v.  Ferguson,  Cheevcs,  L.  k  Eq.  R.  190.  In  the  case  of  Ott  v.  Alderwosi,  10 
Smed.  k  Mar.  R.  480,  Judge  Clayton,  in  speaking  of  warranties,  uses  the  following  lan- 
guage: 'On  this  subject,  the  general  rule  is,  that  the  purchaser  buys  at  his  own  peril, 
caveat  emptor,  unless  the  seller  either  give  an  express  warranty,  or  unless  the  law  imply 
a  warranty  itom  the  circumstances  of  the  case,  or  the  nature  of  the  thing  sold ;  or  unless 
the  seller  be  guilty  of  fraudulent  representations  or  concealment,  in  respect  to  a  material 
inducement  to  the  sale.  No  particular  form  of  words  is  necessary  to  the  creation  of  a 
warranty;  any  affirmation,  or  representation  in  relation  to  the  article  sold,  is  sufficient,  if 
it  be  intended  to  have  that  effect.  There  is  certainly  a  tendency  in  modem  cases 
to  extend  the  doctrine  of  implied  warranty.  ...  1st.  A  warranty  is  implied  that  the  seller 
has  title.  2d.  That  the  articles  are  merchantable,  when  from  their  nature  or  sitaalion 
at  the  time  of  the  sale,  an  examination  is  impracticable.  This  rale  is  most  frequently 
brought  into  requisition  where  the  seller  is  a  manufacturer.  3d.  Upon  an  execntoiy 
contract  to  manufacture  an  article,  or  to  furnish  it  for  a  particular  use  or  purpose,  a 
warranty  will  be  implied,  that  it  is  reasonably  fit  and  proper  for  such  purpose  and  nse, 
as  far  as  any  article  of  such  kind  can  be.  4th.  A  warranty  is  implied  against  all  latent 
defects,  in  two  cases ;  first,  where  the  seller  knew  the  buyer  did  not  rely  on  his  own  judg- 
ment, but  on  that  of  the  seller,  who  knew,  or  might  have  known,  the  existence  of  the 
defects ;  and  second,  where  a  manufacturer  or  producer  undertakes  to  furnish  articles  of 
his  manufacture  or  produce  in  answer  to  an  order.  6th.  That  goods  sold  by  sample  coi^ 
respond  with  the  sample  in  quality.  Another  exception  to  the  rule,  that  a  purchase 
ordinarily  buys  at  his  own  risk,  is  where  the  vendor  has  been  gailty  of  frandtilent  rq^ 
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Stated  in  the  declaration,  that  the  defendant  had  sold  certain  goods  as 
his  own  goods,  to  the  plaintiff,  when  in  trath  they  were  the  goods  of 
another  person :  it  was  holden,  that  this  declaration  would  not  main- 
tain the  action,  for  want  of  an  averment,  that  the  defendant  sold  the 
goods  sciens  that  they  were  the  goods  of  another  person ;  and  there 
uras  judgment  for  the  defendant.  So  where  the  declaration  stated, 
that  the  defendant  being  a  goldsmith,((2)  and  having  skill  in  precious 
stones,  sold  a  stone,  to  the  plaintiff  for  a  sum  of  money,  affirming  it  to 
be  a  Bezoar  stone,  whereas,  in  truth,  it  was  not  a  Bezoar  stone.  After 
verdict  and  judgment  for  the  plaintiff  in  B.  B.  it  was  adjudged,  on  error 
in  the  Exchequer  Chamber,  that  the  declaration  was  bad,  because  it 
was  not  averred,  that  the  defendant  knew  it  not  to  be  a  Bezoar  stone, 
or  that  he  warranted  it  to  be  a  Bezoar  stone.  (1) 

2.  The  scienter  must  be  proved : 

In  an  action  on  the  case,(«)  for  selling  a  horse  as  defendant's  own, 
when  in  truth  it  was  the  horse  of  A. ;  it  appeared  that  the  defendant 
bought  the  horse  in  Smithfield,  but  had  not  taken  the  usual  precaution 
of  having  the  horse  legally  tolled ;  yet  as  the  plaintiff  could  not  prove, 
that  the  defendant  knew  that  the  horse  belonged  to  A.,  the  plaintiff  was 
nonsuited :  for  the  scienter  or  fraud  is  the  gist  of  the  action 
where  there  is  not  a  warranty ;  if  *there  be  a  warranty,  then  [  *645  ] 
the  party  takes  upon  himself  the  knowledge  of  the  title  to  the 
horse  and  also  of  his  qualities.(2)  So  where  the  declaration  8tated,(/) 
that  the  plaintiff  bargained  with  the  defendant  to  buy  of  him  a 
musket,  as  a  sound  and  perfect  musket,  for  the  price  of  two  guineas 
and  a  half,  and  that  the  defendant  knowing  the  musket  to  be  unsound 
and  imperfect,  sold  the  same  to  the  plaintiff  as  a  sound  and  perfect 

(d)  Chandelor  y.  LopuSj  Cro.  Jac.  4.  [1  Smith's  Lead.  Cas.  76,  notes  by  Am.  eds.  to 
5th  ed.] 

(e)  SprigweU  y.  Allen,  Aleyn,  91 ;  2  East's  Rep.  448,  n.  (a),  S.  C, 
(/)  Dowding  y.  Mortimer^  2  East,  460,  n.  (a). 

resentation  or  concealment.  WilUiims  on  Personal  Property,  434,  Am.  ed.,  note  by 
Wetherell." 

(1)  At  the  time  of  this  decision  great  strictness  was  required  in  the  aUegation  of  a 
warranty.  It  was  then  essentially  necessary  that  it  should  appear  on  the  face  of  the 
declaration,  that  the  warranty  was  contemporaneous  with  the  sale.  The  usual  and  cor- 
rect form  for  this  purpose  was,  that  the  defendant  vcarrantiSmdo  vmdidiL  See  Cro.  Jac. 
630.  It  was  on  this  ground,  and  not  on  the  ground  of  any  distinction  in  terms  between 
an  affirmation  and  a  warranty,  as  I  conceiye,  that  the  court,  in  Chandelor  y.  Lcput, 
obseryed,  that  there  was  not  an  ayerment  of  warranty.  It  must  be  admitted,  howeyer, 
that  the  language  of  the  reports  (see  Harvey  y.  Young y  Tely.  20,)  countenances  this  dis- 
tinction, friyolous  as  it  may  seem  to  modem  readers.  See  further,  on  this  subject,  the 
opinions  of  Holi^  G.  J.,  in  Medina  y.  StoughUm,  Salk.  210 ;  Ld.  Raym.  693,  S.  C. ;  and  of 
SuUer,  J.,  in  Padey  y.  Fruman,  3  T.  R.  67.  As  to  what  would  be  sufficient  eyidence  to 
support  the  vforrantuando  vendidit,  see  ffolCt  opinion,  in  Lisney  y.  Selbyy  Ld.  Raym.  1120. 
See  also,  1  Parsons  on  Oontr.  468. 

(2)  It  is  to  be  obseryed,  that  actions  on  the  case,  for  the  breach  of  an  express  war- 
ranty, bear  a  strong  resemblance  to  these  actions  on  the  case  in  the  nature  of  deceit  on 
implied  warranties :  but  this  distinction  between  them  ought  to  be  attended  to ;  that  in 
actions  on  the  case  in  the  nature  of  deceit,  the  gravamen  is  the  deceit,  and  the  g^st  of  the 
action  is  the  scienter ;  but  in  the  action  for  breach  of  warranty,  the  gravamen  is  the 
breach  of  warranty ;  and  where  the  plaintiff  declares  In  tort  for  such  breach,  it  is  not 
necessary  to  allege  the  scienter,  nor,  if  alleged,  to  proye  it.  WiUiameon  y.  AHUon^  2  East, 
446.    See  Hyatt  y.  Boyle^  6  Gill  k  John.  110  ,*  Beemfm  y.  Bwik^  3  Term.  63. 
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musket,  &;c.    Plea,  N.  G.  Lord  Kenyan^  0.  J.,  held  it  to  be  neceeaaiy 
that  the  scienter  should  be  proyed.(l) 

2.  On  an  expres9  Warranty.{2)—An  action  on  the  oase,  in  nature 

(1)  ABsompsit  is  the  proper  form  of  action  on  a  warranty,  express  or  intplieit.  Mai  t. 
Barber y  3  Cowea,  272.  But  where  the  plaintiff  groands  his  action  on  deceit  or  fraud  in 
the  sale,  and  not  on  a  breach  of  contract,  the  deceit  or  fraud  must  be  snbstantiTelj 
alleged  in  the  declaration,  otherwise  no  proof  of  fraud  is  admissible.  Ei^r9  of  E^ertum 
T.  MiU9,  6  Johns.  Rep.  138 ;  Malloek  ▼.  Povett,  2  Gaines'  Bep.  216.  And  the  ailegstion 
of  fraud,  or  the  warranty,  should  be  proved  precisely  as  laid.  SaeU  t.  ifoM^,  1  Johns. 
Bep.  96 ;  Perry  y.  Aaron,  lb.  129.  In  a  sale  note  the  words  "sold  A.,  2000  gallons  prime 
quality  winter  oil,"  amonut  to  a  warranty  that  the  article  sold  agrees  with  the  descrip- 
tion. So  of  the  same  words  in  a  bill  of  parcels.  HoMtmg*  t.  Loveriny,  2  Pick.  214.  So 
a  statement  in  a  bill  of  parcels  for  oil  that  it  was  "  winter  jn^ssed  sperm  oil,"  was  held 
to  amount  to  a  warranty  of  its  being  winter  pressed.  Osgood  v.  Lewis,  2  Har.  k  Gill, 
495.  An  advertisement  of  property  for  sale  which  gives  it  a  higher  character  than  it 
deserves,  does  net  amount  to  a  warrant,  if  the  parchaser  relies  npon  his  own  examina- 
tion. Calhoun  v.  Veechio,  3  W.  C.  G.  R.  165.  See  Cwrder  ▼.  Painoek,  14  S.  4:  B.  51, 
and  644,  ante,  note.  The  statute  of  limitations  nins  from  the  time  of  the  deceit  piae- 
tised.     Rice  v.  White^  4  Leigh,  474. 

(2)  Generally,  the  warranty  must  be  at  the  time  of  sale,  bat  if  at  the  time  of  traaty  tiie 
owner  offers  to  warrant,  it  binds,  though  the  sale  does  not  take  place  tiU  some  days  after- 
wards. Wilmot  V.  Hurd,  1 1  Wend.  584.  On  a  sale  of  a  slave  with  warranty,  a  bill  of 
sale  with  covenant  of  warranty,  dated  on  the  day  of  sale,  but  not  executed  till  some 
weeks  afterwards,  relates  back  to  time  of  sale.  SuUer  v.  EUutan,  4  Dana,  8T.  The 
warranty  of  a  chattel  as  to  qtuilitp  (as  that  a  clock  is  a  good  iime-piece,)  U  nowairaotj 
of  its  value.    lAghtbun  v.  Cooper,  1  Dana,  273. 

The  declaration  of  a  constable  at  his  sale,  that  the  goods  are  the  property  of  the 
debtor,  is  no  warranty  of  title.  Morgan  r.  Feneher,  1  Blackf.  10.  A  person  in  posses- 
sion of  a  colored  boy,  and  selling  him  as  his  own,  wairants  title.  SumUrhorovgk  v. 
Mavilandf  3  Qreen,  266.  On  the  sale  of  a  note  there  is  an  implied  warranty  that  it  is 
genuine,  but  none  that  the  authority  of  the  agent  by  whom  it  purports  to  have  be^i  exe- 
cuted, was  good  and  sufficient.  Glau  v.  Reed,  2  Dana,  168.  In  order  to  show  fraud  in 
a  vendor  of  a  slave  in  warranting  her  soundness,  it  is  not  competent  for  a  witness  to  testify 
that  he  told  the  agent  of  the  vendor  that  the  slave  told  him  she  was  unsound,  thus  show- 
ing a  scienter.  Stringfellow  y.  Marriott^  1  Ala.  573.  The  owner  of  a  horse  which  had 
the  heaves  and  was  worthless,  in  the  course  of  a  negotiation  for  an  exchange,  concealed 
the  defect  and  affirmed  that  the  horse  was  worth  $100;  and  the  other  partf  not  knowing 
of  the  defect,  was  thereby  induced  to  make  the  exchange.  Held,  that  this  was  sufficient 
to  sustain  an  action  on  the  case  for  deceit.  Stevens  v.  Fuller,  8  N.  Hamp.  463.  In  an 
action  for  deceit  In  the  sale  of  a  horse,  it  was  proved  that  the  horse  went  blind  soon 
after  he  was  sold,  without  any  subsequwit  hurt  or  ill-usage;  that  in  the  opinion  of  a 
farrier  his  eyes  were  naturally  defective,  that  the  defect  was  such  as  wonld  not  render 
the  horse  blind  suddenly ;  and  that  the  defendant  had  bred  the  horse  and  owned  him 
until  he  was  nine  years  old.  Held,  that  these  were  circumstances  the  judge  must  leave 
to  the  jury,  as  tending  to  prove  the  scienter ;  and  that  he  had  no  right  to  say  that  there 
was  "  no"  evidence  upon  th^t  point.  Quinn  y.  Dinson,  3  Ired.  47.  A.  agreed  to  buy  a 
number  of  horses  from  B.,  and  it  was  referred  to  an  arbitrator  to  decide  upon  the  value 
of  the  horses.  He  decided  that  two  of  them  were  worthless,  having  an  Lncurable  and 
contagious  disease,  and  so  informed  A.  Afterwards  A.  took  them  at  reduced  prices,  by 
a  subsequent  agreement,  and  kept  them  with  his  other  horses,  whereby  he  lost  many  of 
them.  Held,  that  A.  could  not  maintain  an  action  on  the  case  in  the  nature  of  deceit 
against  B.  Murray  y.  McLean,  2  Id.  93.  But  an  action  for  deceit  or  fraud  in  the  sale 
of  a  horse,  is  not  supported  by  evidence  merely  of  an  express  warranty.  Boies  y.  Jforlti, 
Brayt.  78. 

In  an  action  of  deceit  for  selling  an  unsound  horse,  the  9110  animo  is  the  gist  of  the 
action,  and  the  declaration  should  allege  that  the  defendant  falsely  and  frkuduleatlr 
represented  the  horse  sound;  or  that  he  knew  him  to  be  unsound  and  represented  him  to 
be  sound.     Baldwin  y.  West,  Hardin,  50. 

If  under  a  declaration  in  trespass  on  the  case  alleging  that  the  defendant  fidsely  war- 
ranted a  horse  to  be  sound,  knowing  him,  at  the  time  of  making  the  warranty,  to  be 
unsound,  the  plaintiff  prove  a  representation  by  the  defendant  of  soundness  which,  at 
the  time  of  making  it  the  defendant  knew  to  be  felse,  it  is  sufficient  to  entitle  the  phuatiff 
to  a  verdict.    West  v.  Emery,  17  Verm.  583.    And  if  in  such  case,  the  declaration  allegei 
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of  a  writ  of  deceit^  may  be  maintained  against  any  person  who  deceiyes, 
by  a  false  assertion,  and  thereby  injures  another,  who  has  placed  a 
reasonable  confidence  in  him  :(1)  as  where  a  party(^)  in  possession  of  a 
personal  chattel  sells  it,  and  at  the  time  of  sale  affirms  it  to  be  his  own,(2) 
when  in  trath  it  belongs  to  another,  the  yendee  may  recoyer  a  com- 
pensation in  damages  for  such  injury  as  he  can  proye  to  haye  been  sus^ 
tained  in  consequence  of  this  deceit ;  for  the  possession  of  a  personal 
chattel  is  a  color  of  title,  and  it  is  but  a  reasonable  confidence  which 
the  yendee  places  in  the  yendor,  when  he  affirms  it  to  be  his  own.(8) 

(si)  Oroue  T,  Gardner ^  Garth.  90 ',  Comb.  142, 3.  C;  see  tlao  Medina  T*  ^tou^htw,  Salk. 
210 ;  Ld.  Baym.  693,  S-  C, 

ED  absolute  representation  of  soundness,  and  a  scienter  by  the  defendant  of  its  falsity, 
and  the  proof  shows  that  the  representation  by  the  defendant  was  that  the  property  wat 
sound  so  far  as  he  knew,  and  the  plaintiff  also  prove  that  the  defendant  in  fact  knew  at 
the  time  of  making  the  representation  that  the  property  was  unsound :  this  will  be  no 
variance.  But  if  the  declaration  allege  a>n  absolute  warranty  merely,  and  as  a  breach 
that  the  fkct  warranted  did  not  exist,  without  alleging  the  scienter,  this  will  not  be  sup- 
ported  by  proof  of  a  qualified  warranty.   lb. 

In  Hughet  v.  RoherteoHj  1  Monroe,  216,  it  was  held  that  the  seller  of  a  horse  was  liable 
to  this  action  for  selling  a  blind  horse  for  a  sound  price,  knowing  and  not  declaring  his 
blindness,  though  the  purchaser  examined  the  horse,  it  appearing  that  the  blindness 
eould  not  be  discoyered  at  first  Tiew.  But  if  a  horse  is  sold  '<  sound  or  unsound,"  the 
buyer  takes  the  risk,  although  the  seller  knew  of  unsoundness.  But  if  he  use  any  mis^ 
representation  he  is  liable.  As  if  he  falsely  represent  that  bis  leanness  is  caused  by  a 
long  journey,  and  a  bunch  on  his  neck,  by  bleeding.  Weei  y.  Anderson,  9  Conn.  107.  An 
affirmation  that  a  horse  is  not  lame  accompanied  by  a  declaration  by  the  owner  that  he 
would  not  be  afraid  to  warrant  him,  is  a  warranty.     Cook  y.  Moeefyy  13  Wend.  277. 

(1)  Formerly  it  was  usual  in  cases  of  this  kind  to  declare  in  tort;  but  it  was  observed 
by  Oroee,  J.,  in  Patley  v.  Freeman^  3  T.  R.  54,  that  all  the  cases  of  deceit  for  misinfor-* 
mation  might,  as  it  seemed  to  him,  be  turned  into  actions  of  assumpsit. 

(2)  *^Tbe  warranties  which  accompany  a  sale  of  chattels  are  of  two  kinds  in  respeot 
to  their  subject-matter ;  they  are  a  warranty  of  title,  and  a  warranty  of  quality.  They 
are  also  of  two  kinds  in  respect  to  their  form,  as  they  may  be  express  or  implied.  Black- 
stone  says  "  a  pnuchaser  of  goods  and  chattels  may  have  a  satisfaction  from  the  seller,  if 
be  sells  them  as  his  own,  and  the  title  proves  deficient  without  any  express  warranty  for 
that  purpose."  But  he  also  says,  afterwards, "  in  contracts  for  sales  it  is  constantly 
understood  that  the  seller  undertakes  that  the  commodity  he  sells  is  his  own,  and  if  It 
proves  otherwise,  an  action  on  the  case  lies  against  him,  to  exact  damages  for  the  deceit. 
From  this  it  might  be  inferred,  that  the  action  is  grounded  on  the  deceit,  and  therefore 
does  not  lie  where  there  is  no  deceit,  as  where  one  sells  as  his  own  that  which  is  not  bis 
own,  but  which  he  verily  believes  to  be  his  own.  But  although  the  English  authorities 
are  somewhat  uncertain  and  conflicting,  we  consider  that  a  rule  is  recognized  in  the 
English  courts,  or  in  some  of  them,  which  although  not  distinctly  and  positively  asserted, 
nor  so  well  supported  by  direct  decision  as  the  American,  may  yet  be  regarded  as  essen- 
tially the  same.  And  in  this  oountry  it  seema  to  be  now  weU  settled  by  a^jndioatioBi 
in  many  of  our  states,  that  the  seller  of  a  chattel,  if  in  possession,  warrants  by  impUca^ 
tion  that  it  is  his  own,  and  is  answerable  to  the  purchaser  if  it  be  taken  from  him  by 
one  who  has  a  better  title  than  the  seller,  whether  the  seller  knew  the  defect  of  his  title 
or  not;  and  whether  he  did  or  did  not  make  a  distinct  affirmation  of  his  title.  But  if 
the  seller  is  out  of  possession  and  no  affirmation  of  title  is  made,  then  it  may  be  said  that 
the  purchaser  buys  at  his  peril.  And  this,  we  think,  the  prevailing  rule  of  law  in  this 
country."    1  Pars,  on  Oontr.  456,  and  notes. 

(3)  In  the  sale  of  a  chattel,  a  warranty  of  title  is  implied.  DefretM  v.  J^rumpet^  1 
Johns.  Rep.  274 ;  Eetrmemu  v.  Yefnwy,  6  Id.  5.  Executors  and  other  trustees  are  excep- 
tions to  this  rule.  In  sales  by  them,  if  fraud  existe,  or  there  is  an  express  warranty, 
they  would  be  answerable  personally.  And  it  seems  that  without  liiese,  if  the  purchase 
money  remains  in  their  hands  unadministered,  they  may  be  compelled  to  refund.  Moekbee 
v.  Oamer,  2  Har.  k  Gill,  176.  Where  there  is  deceit  in  the  sale,  it  is  not  requisite  to 
set  forth  the  contract  between  the  parties,  or  any  consideration;  it  is  enough  to  state  the 
fraud,  and  deceit  and  damages.    Barney  v.  Dewey^  13  Johns.  Rep.  224.    The  record  of 
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Bat  where  the  affirmation  is  (as  it  is  termed  in  some  of  the  books)  a 
nude  assertion ;  that  is,  where  the  party  deceived  may  exercise  his  own 
judgment ;  as  where  it  is  mere  matter  of  opinion,  or  where  he  may  make 
inquiry  into  the  truth  of  the  assertion,  and  it  becomes  his  own  fault 
from  laches,  that  he  is  deceived  ;(1)  in  this  case  an  action  cannot  be 
maintained.(2)  As  if  A.,  being  possessed  of  a  term  for  year8,(A)  offers 
to  sell  it  to  B.,  saying  that  a  stranger  would  haye  given  A 
[  "^646  ]  a  certain  sum  of  "^money  for  this  term,  whereas,  in  trutb^ 
that  sum  had  not  been  offered  to  A.,  an  action  on  the  case  will 
not  lie,  although  B.  was,  by  such  affirmation,  deceived  in  the  yalue. 

A  class  of  cases,  on  fraudulent  affirmations,  for  which  an  action  can- 
not be  maintained,  was  mentioned  by  Cfrasej  J.,  in  Padey  v.  Freeman^ 
8  T.  R.  55 ;  that  is,  where  the  affirmation  is  that  the  thing  sold  has  not 
a  defect  which  is  visible.  An  instance  of  this  kind  is  mentioned  in 
argument  in  Bayly  v.  Merrel^  Gro.  Jac.  387,  where  a  person  buys  a 
horse,  which  the  seller  affirms  to  have  two  eyes,  and  the  horse  has  one 
eye  only ;  in  such  case  the  purchaser,  unless,  as  is  quaintly  observed  in 
one  of  the  Year  Books,  he  be  blind,  is  remediless ;  for  vigilantihui  ntm 
dormientibus  jura  subveniunt.  See  also  Dyer  v.  Hargrave  and  otherty 
10  Yes.  507,  where  Sir  William  Oranty  M.  R.,  said,  that  it  was  holden 
at  law,  that  a  warranty  is  not  binding,  where  the  defect  is  obvious,  and 
put  the  case  of  a  horse  with  a  visible  defect ;  and  of  a  house  without 
roof  or  windows,  warranted  as  in  perfect  repair ;  and  see  l^mdut,  C.  J., 
in  MargeUon  v.  Wright^  7  Bing.  605.(3) 

Declaration  that  defendant,  being  possessed  of  goods,  represented  to 
plaintiff  that  he  was  legally  entitled  to  dispose  of  them ;  that  plaintiff, 
in  consequence,  at  defendant's  request,  sold  them  by  auction,  and  after 
deducting  certain  charges,  which  he  was  entitled  to  deduct,  paid  over 
the  residue  to  defendant :  that  defendant  deceived  plaintiff  in  this — 
that  he,  defendant,  was  not  at  the  time  of  sale  entitled  to  dispose  of  the 
goods ;  that  the  true  owner  afterwards  recovered  the  value  of  the  plain- 
tiff, and  that  the  defendant  refused  to  reimburse  him.  After  verdiet 
for  plaintiff,  it  was  moved,  in  arrest  of  judgment,  that  the  declaration 
was  neither  ex  contractu  nor  ex  delicto :  no  allegation  of  fraud ;  no 
scienter ;  and  that  tort  would  not  lie  unless  the  misrepresentation  were 

(A)  I  R.  A.  101,  pi.  16,  a4jadged. 

the  judgment  by  which  the  rightftil  owner  recovered  against  the  TODdee,  is  condnsiTe 
evidence  against  the  vendor.  BUudaU  v.  Babcoek^  1  Johns.  Rep.  617 ;  Bamtg^  v.  Deweifj  13 
Id.  224.  Notice  from  the  vendee  to  the  vendor,  that  a  sait  has  been  commenced  for  the 
thing  sold,  is  sufficient;  the  vendor  is  bound  to  take  notice  of  aU  the  sabaeqaent  pro* 
ceedings.    lb. 

(\)  The  exception  to  the  rule  that  the  seller  is  not  answerable  for  the  quality  or  con- 
dition of  the  article  sold,  is  where  there  is  no  opportunitj  of  inspection  at  the  time  of 
sale ;  as  of  goods  sold  whilst  at  sea.  The  mere  fact  that  it  is  attended  with  inconveni- 
ence or  labor  is  not  sufficient  HycUt  v.  BoyU^  6  Gill  k  J.  110.  Where  sperm  oU  is 
adulterated  with  whale  oil,  and  sold  as  pure,  the  rule  of  damages  is  the  difference  of 
value ;  and  the  opinion  of  persons  in  the  trade  experienced  in  the  use  of  the  oleometer,  is 
sufficient  evidence  of  its  being  adulterated.     Van  Walkmburgh  v.  Watmm^  13  Wend.  7& 

(2)  The  case  of  Bayly  v.  Jf«rre/,  Cro.  Jac.  386,  and  3  Bulst.  94,  affords  an  usefsl 
illustration  of  this  rule. 

(3)  Vide  Schuyler  v.  Ru*i,  2  Caines'  Rep.  202;  5afMb  v.  Taylor,  5  Johns.  Rep.3S5; 
Bank9  v.  M^Kee^  2  Litt  227. 
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wilful,  and  intended  to  deceive.  But  the  court  Tras  of  opinion,  that  the 
declaration  might  be  sustained  :(t)  that  as  the  defendant  had  not  shown 
that  he  was  authorized  to  sell  at  the  time  he  afSu'med  he  was,  and  as  it 
was  proved  he  was  not  authorized  at  the  time  of  the  sale,  the  court 
would  presume  that  he  never  had  authority  at  anv  time;  that  he  had 
created  a  belief  in  the  plaintiff  that  he  had  authority,  when  clearly  he 
had  no  authority. 

An  action  on  the  case  for  a  deceit  cannot  be  maintained  by  the  seller 
of  his  share  in  a  trade,  against  the  buyer,  who  has  persuaded  him  to 
sell  it,  at  a  certain  price,  by  a  representation  that  certain  partners,  whose 
names  he  will  not  disclose,  are  to  be  joint  purchasers,  and  that  they  will 
give  no  more,  although  in  truth  they  had  authorized  the  defendant  to 
purchase  it,  doing  the  best  he  could,  and  although  the  defendant  charged 
them  with  a  higher  price  than  he  gave.(A;)  it  being  usual, 
in  the  sale  by  auction  of  drugs,  if  they  are  '^'sea-damaged,  to  [  "^647  ] 
express  it  in  the  broker's  catalogue,  and  drugs  which  are  re- 
packed, or  the  packages  which  are  discolored  by  sea-water  bearing  an 
inferior  price,  although  not  damaged,  the  defendants,  who  had  purchased 
some  sea-damaged  pimento,  repacked  it,  and  advertised  it  in  catalogues 
which  did  not  notice  that  it  was  sea-damaged  or  repacked,  but  referred 
it  to  be  viewed,  with  little  facility,  however,  of  viewing  it :  they  ex- 
hibited impartial  samples  of  the  quality,  and  sold  it  by  auction.  Held, 
that  this  was  equivalent  to  a  sale  of  the  goods,  as  and  for  goods  that 
were  not  sea-damaged,  and  that  an  action  lay  for  the  fraud.(?)  N.  An 
action  on  the  case  will  lie  for  a  breach  of  warranty  upon  the  sale  of  a 
chattel,  although  the  purchaser  has  not  paid  for  it.(77})(l) 

If  an  order  is  given  for  an  undescnbed  and  unascertained  thing, 
stated  to  be  for  a  particular  purpose,  ^as  copper  for  sheathing  ships, 
that  is,  a  particular  copper,  prepared  m  a  particular  manner,)  which 
the  manufacturer  supplies,  he  cannot  sue  for  the  price  unless  it  does 
answer  the  purpose  for  which  it  was  supplied  ;(n)  but  when  the  order 
was,  ^^  send  me  your  patent  hopper  and  apparatus  to  fit  up  my  brewing 
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(t)  Adam$on  T.  JarviSf  4  Bingh.  66. 

fk)   Vernon  y.  KeyeSj  4  Taunt.  488,  Ezch.  Chr.  afBrming  judgment  of  B.  R. 
[I)  Jones  y.  Bowden,  4  Tannt,  847. 

(m)  Per  Curiam^  9  Hen.  YII.  21,  b;  Bro.  Abr.  Deceit,  pi.  24. 
(n)  Jones  y.  Bright^  6  Bingh.  633 ;  3  M.  &  P.  166 ;  recognized  in  Chanter  y.  Hopkins^  4 
M.  &  W.  406. 

(1)  Where  one  purchases  a  chattel,  on  sight,  which  the  seller  affirms  to  be  worth 
much  more  than  its  real  yalne,  no  action  lies.  Davis  y.  Meeker ^  5  Johns.  Rep.  364.  It 
ia  not  necessary  to  sustain  the  action,  that  the  word  wofrant  should  be  used.  Any  affir- 
mation amounting  to  it,  is  sufficient.  Roberts  y.  Morgan^  2  Gowen,  438 ;  Jackson  y. 
Wetherilly  7  S.  &  R.  482.  In  Baeon  y.  Brown,  3  Bibb,  36,  it  is  said,  that  a  bare  afirma' 
turn  does  not  amount  to  a  warranty,  there  must  be  a  promise  or  untlertaking  of  the  sound- 
ness of  the  article.  The  affirmation  ought  to  be  positive  and  unequivocal,  such  as  is 
understood  by  the  parties  as  an  absolute  assertion.  Oneida  Co.  y.  Lawrence,  4  Cowen, 
440.  And  the  jury  must  determine  whether  a  warranty  was  intended,  especially  when 
the  words  have  no  technical  meaning.  Duffee  y.  Mason,  8  Id.  26.  This  is  the  rule  with 
respect  to  parol  contracts  only.  In  cases  of  wrium  contracts,  the  court  must  determine 
whether  the  instrument  contain  an  express  warranty  or  not.  Osgood  y.  Lewis,  2  Har.  k 
Gill,  405.  An  agreement  to  deliver  "  bar  iron  of  Centre  county  metal,"  is  complied  with 
by  bar  iron  made  "  out  of  Centre  county  metal,"  though  inferior  and  unmerchantable,  if 
defendant  when  he  obtained  it  belieyed  it  to  be  good.    Kirk  y.  Nice,  2  Watts,  367. 
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copper,  with  your  smoke  conBnming  fnmaoe/'  it  waa  koldeii,(o)  that  ai 
the  purchase  waa  of  a  well-definra  and  known  machiney  it  waa  the 
buyer's  concern  whether  it  answered  the  purpose  for  which  he  wanted 
to  use  it  or  not.  It  is  a  distinction  well  founded  both  in  reason,  and  on 
authority,  that  if  a  party  purchases  an  article  upon  his  own  judgment, 
he  cannot  afterwards  hold  the  vendor  responsible,  on  the  ground  that 
the  article  turns  out  to  be  unfit  for  the  purpose  for  which  it  was  required ; 
but  if  he  relies  upon  the  judgment  of  the  seller,  and  informs  him  of 
the  use  to  which  the  article  is  to  be  applied,  the  transaction  carries  witk 
it  an  implied  warranty,  that  the  thing  furnished  shall  be  fit  and  proper 
for  the  purpose  for  wnich  it  was  deaigned.(/>) 

Some  pockets  of  hops  were  sold  by  sample,  with  a  warranty  that  the 
bulk  of  the  commodity  answered  the  sample  ;(1)  it  was  holden,  that  the 
law  did  not  raise  an  implied  warranty  that  the  commodity  should  be 
merchantable,  though  a  fair  merchantable  price  was  giyen,  and  diat 
the  seller  was  not  answerable,  though  the  goods  turned  out  to  be  nnmer^ 
chantable,  in  consequence  of  a  latent  defect  which  existed  in  the  cooi- 
modity  at  the  time  of  the  sale,  but  which  waa  unknown  to  the  seller, 
arising  from  the  fraud  of  the  grower,  from  whom  he  had  porchaaed,  and 
not  from  any  fraud  in  the  seller ;  Orose^  J.,  and  Lavfreneej  J.,  laid 
great  stress  upon  the  fact  that  the  seller  was  not  the  grower  of  the 
hops,  and  that  the  purchaser,  by  the  inspection  of  the  sample,  had 

as  full  an  opportunity  of  judging  of  the  quality  of  me  hops 
[  ^648  ]  as  *the  seller  him8elf.(9)    If  a  ship  is  add  with  aU  fauta, 

the  seller  is  not  liable  to  an  action  in  respect  of  latent  defects 
which  he  knew  of  without  disclosing  at  the  time  of  the  sale,  unless  he 
used  some  artifice  to  disguise  them,  and  nrevent  their  being  discovered 
by  the  pttrchaser.(r)  In  Meyer  v.  Evert\  4  Campb.  22,  it  waa  holden, 
that  on  a  sale  of  goods,  if  the  sale-note  do  not  contain  astipulation  that 
the  goods  are  equal  to  a  sample,  parol  evidence  is  inadmiadble  to  make 
such  stipulation  part  of  the  contract ;  but  it  may  be  shown  that  at  the  time 
of  the  sale  a  sample  was  fraudulently  exhibited  to  deceive  the  buyoa, 
whereby  the  plaintiff  had  been  induced  to  purchase  the  commodity, 
which  turned  out  of  greatly  inferior  quality  and  value;  provided  the 
plaintiff  has  declared  ^r  a  deceitful  representation,  and  not  merely  on 
the  contract  as  containing  the  stipulation.  See  also  Q-ardiner  v.  (Trajr, 
4  Campb.  144.  If  a  representation  be  made  before  a  sale,  of  the 
quality  of  the  thing  sold,  with  full  opportunity  for  the  purchaser  to  in- 
spect and  examine  the  truth  of  the  representation,  and  a  contract  of 
sale  be  afterwards  reduced  into  writing,  in  which  that  representation  is 
not  embodied,  no  action  for  a  deceit  lies  against  the  vendor  on  the 
ground  that  the  article  sold  is  not  answerable  to  that  representation, 

(o)  Chanter  ▼.  Hopkiru^  4  M.  4  W.  399. 

(p)  Per  Tindal,  C.  J.,  in  Brown  y.  Edgmgton,  2  M.  A  Or.  289 ;  2  ScoU's  N.  K 496;  ud 
■ee  Shepherd  y.  Pybut,  3  U,  k  Gr.  868 ;  4  Scott's  N.  R.  434. 

(q)  Farkinson  y.  Lee,  2  Bast's  Rep.  314.  [See  also  Sandi  y.  Ta^hr,  6  Johna.  Rep.  395 ; 
1  Parsons  on  CoDtr.  468,  and  cases  cited  in  notes.] 

(r)  BagUhoU  y.  Wallers^  3  Campb.  154. 

^     (1)  Seepott,  p.  648|  note  (1),  and  cases  there  cited. 


iflietlier  the  render  knew  of  the  defects  or  not.^«)(l)  But  where  the 
'Warranty  is  implied  by  law,  evidence  of  its  breach  is  admissible  although 
there  is  a  written  contract.(t) 

(j)  Pickering  T.  Dawsoriy  4  Taunt.  779.    See  farther  on  this  subject    2>avM  v.  Km^, 

1  Stark.  N.  P.  C.  75. 

(t)  ShtpherdY,  JPybut,  3  M.  fc  Or.  868;  4  Scott's  N.  R.  434. 

■^  -     -  ■  ■  .  .    ,-   ,  

(1)  See  ante,  p.  643,  note  (2).  A  sale  hj  sample  is  tantamount  to  a  warranty  that 
the  article  sold  is  of  the  same  kind  as  the  sample.  Bradford  v.  Manly^  13  Mass.  Rep. 
139.  Where  on  the  sale  of  goods,  the  Tender  makes  representations  amounting  to  a 
warranty,  but  the  sale  is  consummated  by  a  written  transfer  without  a  warranty,  the 
▼endee,  in  an  action  of  OBiuit^tit,  will  not  be  permitted  to  prove  the  representations.  Van 
Ostrand  v.  Reed,  1  Wend.  424.  See  Peltier  t.  CollinSy  3  Id.  459.  In  Sherwood  y,  Marvnek, 
6  Greenl.  295,  G.  J.  MeUon  says, ''  It  is  questionable,  whether  an  action  will  lie  against  a 
vendor  for  a  false  and  fraudulent  misrepresentation  of  facts,  as  to  the  ownership  and 
character  of  the  articles  sold,  where  the  yendee  derives  his  title  under  a  deed  containing 
express  covenants  as  to  those  particulars."  S.  P.  Oneida  Company  v.  Latcrenee,  4  Cowen^ 
440;  Andrews  v.  Kneelandy  6  Id.  354;  Willing  v.  Consequa,  1  Peters's  0.  G.  Rep.  317. 
Every  sale  of  packed  cotton  must  be  considered  in  the  nature  of  a  sale  by  sample,  which 
amounts  to  a  warranty,  that  the  whole  bulk  shall  compare  with  the  specimen  exhibited. 
Oneida  Company  v.  Lawrence,  4  Gow.  440 ;  Rose  v.  Beaitie,  2  Nott  k  M'G.  538.  An  agent 
or  broker  having  power  to  sell,  without  any  express  restriction  as  to  the  mode,  may  seU 
by  sample,  with  corresponding  warranty.  The  Monte  AUegre,  9  Wheat.  644 ;  Andrews  r. 
Knedand,  6  Gowen,  354.  Where  one  purchases  goods  on  an  examination  of  a  specimen 
taken  out  of  a  small  aperture  of  the  case  that  contains  the  article,  as  for  instance  a  seroon 
of  Indigo,  it  is  a  sale  by  sample.  WUliama  v.  Spoffbrd,  8  Pick.  250.  Every  sale  of  packed 
cotton  is  a  sale  by  sample.  Boorman  v.  Jenkintj  12  Wend.  566 ;  Beebe  v.  Robert,  lb.  413. 
A  sale  by  sample  is  a  warranty  that  the  bulk  is  of  same  quality,  and  testing  the  correct- 
ness  of  the  first  by  a  second  sample,  does  not  change  the  character  of  the  sale. 
OaOagher  v.  Waring,  9  Wend.  20. 

"  In  cases  of  sales  by  sample,  most  of  the  decisions  maintain  that  the  vendor  is  respon- 
sible if  the  quality  of  tiie  bulk  of  the  commodity  is  not  equal  to  the  sample  shown.  Tk$ 
Oneida  Manufacturing  Company  v.  Lawrence  et  al,,  4  Gow.  R.  440  ;  Rose  et  al,  v.  Beatie^ 

2  N.  &  M'G.  R.  538;  Gallagher  et  al.  v.  Wctring,  9  Wend.  R.  20 ;  Moaee  et  al,  v.  Mead  et  al,, 
1  Denio,  R.  378;  S.  C,  7  Id.  617 ;  Magee  v.  BiUingUee,  3  Ala.  679.  And  this  principle  has 
been  held  to  apply  even  though  the  purchaser  himself  takes  a  sample  from  the  goods. 
Beebe  v.  Robert,  12  Wend.  R.  413;  Boorman  v.  Jenkins,  12  Wend.  566;  Williams  v 
Spafford,  8  Pick.  R.  250.  But  in  Pennsylvania,  where  there  is  a  sale  by  sample,  there^is 
no  implied  warranty  that  the  quality  of  the  goods  shall  be  the  same  as  the  sample,  but 
merely  that  they  shall  be  the  same  in  species.  Borrekins  v.  Benan  et  al.,  3  Raw.  R.  23 ; 
Jenkins  et  al.  v.  Orq^,  lb.  168 ;  WHMngs  et  al.  v.  Consequa,  Pet.  G.  G.  R.  317 ;  ^.  C.  lb.  172 ; 
Carson  et  al,  v.  Baillie,  7  Harris,  R.  376;  IValey  v.  Bispham,  10  Barr,  R.  320.  In  the 
last  of  which  decisions  Judge  Coulter  says,  "  If  that  case  {Borrekins  v.  Bevan)  means 
any  thing,  it  means  this,  that  when  the  thing  is  sold  by  sample,  and  without  express 
warranty,  the  purchaser  takes  it  at  his  own  risk,  unless  it  should  prove  to  be  an  article 
different  in  kind ;  all  gradations  in  quality  are  at  the  hazard  of  the  buyer.  Some  of  the 
cases,  however,  seem  to  hold  an  intermediate  doctrine,  deciding  that  there  is  an  implied 
warranty  that  a  sample  taken  in  the  usual  way,  is  a  fair  specimen  Of  the  thing  sold. 
Sands  et  al.  v.  Taylor  et  al.,  5  Johns.  R.  404 ;  Sargous  v.  Stone,  1  Seld.  R.  73 ;  Beime  et  al. 
V.  Dord,  2  Sandf.  S.  R.  95 ;  and  in  Bradford  v.  Manly,  13  Mass.  R.  139,  it  was  held,  that 
a  sale  by  sample  is  tantamount  to  a  warranty  that  the  article  sold  is  of  the  same  kind 
with  the  sample ;  but  if  an  opportunity  has  been  given  for  examination  or  inspection,  it 
18  a  strong  circumstance  to  prove  that  the  sale  has  not  been  by  sample.  Beime  et  al,  t« 
Dord,  2  Sandf.  S.  R.  89 ;"  Williams  on  Personal  Property,  433,  Am.  ed.,  note. 

'*  It  has  been  very  much  discussed  whether  a  bill  of  sale,  describing  the  article  sold, 
amounts  to  a  warranty  that  the  commodity  conforms  to  the  deecription.  It  is  now  weU 
settled  that  it  does.  Henshaw  v.  Robins,  9  Mete.  83,  is  one  of  the  best  considered,  as  well 
as  one  of  the  most  recent  cases  upon  this  subject.  There  the  bill  of  sale  was  as  follows: 
*<  Henshaw  k  Go.,  bo't  of  T.  W.  S.  ft  Go.,two  cases  of  indigo,  $272  35."  The  article  sold  was 
not  indigo,  but  principally  Prussian  blue.  There  was  no  fraud  imputed  to  the  vendor, 
and  the  article,  was  so  prepared  as  to  deceive  skilful  dealers  in  indigo.  The  naked  ques- 
tion was  presented,  whether  the  bill  of  sale  constituted  a  warranty  that  the  article  was 
indigo.  The  court,  after  an  able  analysis  of  the  cases  upon  this  point,  decided  in  the 
ajfirmative.    The  same  question  had  been  very  ably  considered  by  the  same  court  in  th^ 
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Upon  a  sale  of  pictures,  a  bill  of  parcels  of  '^  Four  pictures,  Yiem  in 
Venice,  Canaletti,  1602.,"  is  evidence(u)  from  which  a  jury  is  at  liberty 
to  infer  a  warranty,  that  the  pictures  were  painted  by  that  artist.(l) 

(u)  Power  y.  Barham^  6  Key.  k  Man.  63 ;  4  A.  ft  E.  473 ;  see  aUo  Jadwiiu  r.  Sait^ 

2  Bsp.  N.  P.  C.  572. 

prior  case  of  Hastings  y.  Lovenng,  2  Pick.  214.  In  that  case  the  bill  of  paiteb  was: 
*<  Sold  E.  T.  H.,  2000  galloDS  prime  quality  winter  oil."  The  article  sold  was  oil,  bet 
was  not  prime  qnalitj.  In  this  respect^  the  case  differs  from  the  preceding.  There  the 
kind  of  commodity  was  different:  here,  only  the  quality.  The  court  applied  the  game 
rule,  and  held  the  writing  to  be  a  warranty  that  the  article  was  of  the  quality  dexribei 
So  in  Yates  y.  Prym^  6  Taunt.  446,  the  article  was  described  in  the  sale  note  as  58 
bales  of  prime  singed  bacon.  It  was  held  to  amount  to  a  warranty  that  the  bacon  wae 
prime  singed.  Osgood  y.  Levns^  2  Har.  k  Qill,  695,  supports  the  sameyiew;  in  tbatcaac 
the  words  in  the  bill  of  parcels  were,  "  winter  pressed  sperm  oil."  This  was  considered 
as  a  warranty  that  the  oil  was  winter  pressed.  So  in  the  Richmond  Trading^  4^.,  Cs.  t. 
Farqukar,  8  Blackf.  89,  it  was  held  where  wool  was  sold  in  sacks,  and  the  sacks  marked 
by  the  seller,  and  described  in  the  invoice  as  being  of  a  certain  quality,  that  this  is  so 
express  warranty  that  it  is  of  such  quality.  And  where  a  vessel  was  advertised  for  sale, 
as  beiug  ''  copper  fastened ;"  this  was  held  to  be  a  warranty  that  she  was  so,  aceordiof 
to  the  understanding  of  the  trade.  Shepperd  v.  Koine,  b  B.  k  Aid.  240.  See  Pattn^. 
Duncan,  3  C.  k  P.  335 ;  SeesdaU  v.  Anderson,  4  C.  &  P.  198  ;  WiUon  y.  ^^dbiiouw,  Peake'i 
Ad.  Cas.  119.  So  in  Pennsylvania,  it  is  held,  that  in  a  sale  of  goods  described  in  a  bill 
or  sold  note,  there  is  an  implied  warranty  that  the  commodity  sold  is  the  same  is  specie 
as  the  description  given  of  it  in  the  bill.  Borrekins  y.  Bevan^  3  Rawle,  23.  Bnt  the 
courts  of  that  state  refuse  to  extend  the  same  doctrine  to  a  statement  of  quality  of  the 
articles  sold.  Therefore,  where  the  article  was  described  in  the  bill  of  sale,  as  "  snjierior 
sweet-scented  Kentucky  leaf  tobacco,"  the  seller  was  held  not  liable  onawanranty,  iftbe 
tobacco  was  Kentucky  leaf,  though  of  a  very  low  quality,  ill-favored,  unfit  for  the  market, 
and  not  sweet-scented.     Fraley  v.  Bispham,  10  Barr,  320.    And  see  Jenaings  v.  GrsO, 

3  Rawle,  168.  See  also  Bgatt  y.  Borgle,  5  Gill  k  Johns.  110.  A  contract  for  ''good 
fine  wine,"  has  been  held  to  import  no  warranty ;  these  words  being  too  uncertain  and 
indefinite  to  raise  a  warranty.  JTogins  y.  Plymton,  11  Pick.  97.  A  warranty  that  certain 
oil ''  should  stand  the  climate  of  Vermont  without  chilling,"  means  that  the  oil  will  not 
chill  when  used  in  Vermont  in  >the  ordinary  manner  lamp  oil  is  used.  Hart  v.  Hammtt, 
18  Verm.  127.  So  a  bill  of  sale,  describing  the  article  sold  simply  as  "tallow,"  raises 
no  implied  warranty  that  the  tallow  should  be  of  good  quality  and  color.  Lamh  t. 
CroftSj  12  Mete.  353.  And  in  a  bill  of  sale  of  "certain  lots  of  boards  and dimenson- 
BtuJf,  now  at  and  about  the  mills  at  P.,"  there  is  no  implied  warranty  that  theboardsare 
merchantable.  Whitman  y.  FVeese,  23  Maine,  212.  A  bill  of  sale  of  a  negro,  described  her 
as  being  of  sound  wind  and  limb,  and  free  from  all  disease.  Held,  an  express  wairantj 
that  she  was  sound.  Cramer  y.  Bradshaw,  10  Johns.  Rep.  484.  Bnt  a  bill  of  sale  of  a 
horse,  as  follows :  "  T.  W.  bought  of  E.  R.,  one  bay  horse,  five  years  old  last  July,  con- 
sidered sound,"  signed  by  the  vendor,  creates  no  warranty  of  the  soundness  of  the  hone. 
Wason  v.  Roice,  16  Verm.  625.  See  also  Towell  y.  Oatwood,  2  Scam.  22;  BairdY.Met^ 
thews,  6  Dana,  129.  So  in  Vinser  v.  Lombard,  18  Pick.  57,  the  bill  of  sale  described  the 
article  as  so  many  "barrels,  No.  1,  mackerel,  and  so  many  barrels,  No.  2,  nuckereL" 
The  mackerel  sold  were,  in  fact,  branded  by  the  inspector  as  No.  1,  and  No.  2.  Itwai 
held,  there  was  no  implied  warranty  that  they  were  free  from  rust  at  the  time  of  sale, 
although  it  was  proved,  that  mackerel  affected  by  rnst,  are  not  considered  No.  1  sod 
No.  2.  But  the  general  doctrine  of  this  note  was  expressly  recognized  by  ^am,  G.  J-i 
who  said,  "  The  rule  being  that  upon  a  sale  of  goods  by  a  written  memorasdam,  or  bill 
of  parcels,  the  vendor  undertakes,  in  the  nature  of  warranting,  that  the  thing  sold  and 
delivered  is  that  which  is  described;  this  rule  applies  whether  the  description  be  more 
or  less  particular  and  exact  in  enumerating  the  qualities  of  the  goods  sold."  In  soos 
early  cases  in  America,  it  was  held,  that  the  description  given  to  property  in  advertise- 
ments, bills  of  sale,  sold  notes,  Ac,  did  not  enter  into  the  contract,  and  therefore  beingbnt 
matters  of  description,  created  no  warranty.  Such  are  the  cases  of  Seixas  v.  iro««J 
2  Gaines,  48;  Barrett  v.  Hall,  1  Aikens,  269;  Swett  v.  Colgate^  20  Johns.  196,  and 
some  others;  but  we  think  the  more  modern  cases  have  decided  that  a  rale  of  iaw,in 
itself  sound,  was  in  those  instances  erroneously  applied.  See  i7ef»Aa»  v.  JSoMif  9  Mete. 
83  ;  2  Kent's  Com.  489.  See  also  the  valuable  notes  to  Chandelor  v.  L&pus,  1  Smiths 
Lead.  Cas.  76,  et  seq.,  where  will  be  found  an  able  examination  of  the  whole  sabject  of 
warranty."     1  Parsons  on  Contracts,  464,  note. 

(1)  A  description  of  an  article  in  the  bill  of  parcels  as  "bine  paint,"  isawanaatythat 
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Warrandy  on  Sale  of  Sor%e8.{l) — ^As  actions  are  more  frequently 
brought  for  the  breach  of  warranties  u|K>n  the  sale  of  horses  than  upon 
the  sale  of  any  other  chattel,  the  following  remarks  will  be  chiefly  direct- 
ed  to  that  subject: — A  horse  being  an  animal  subject  to  secret 
maladies  which  cannot  be  discovered  by  a  mere  trial  and  inspection,  it 
is  usual,  and  in  all  cases  prudent,  for  the  buyer  of  a  horse  to  require 
from  the  seller  a  warranty  of  its  soundness :  for  if  a  horse,  having  a 
secret  malady,  is  sold  without  a  warranty  of  soundness,  and  without 
any  fraud  on  the  part  of  the  seller,  the  purchaser  is  without  a  remedy. 
Formerly,  indeed,  it  was  a  current  opinion,  that  a  sound  price  given  for 
a  horse  was  tantamount  to  a  warranty  of  soundness ;  but  it  was  observed 
by.  Grose^  J.,  in  Parkinson  v.  Lee^  2  East,  822,  that  when  the  doctrine 
came  to  be  sifted,(2)  it  was  found  to  be  so  loose  and  unsatisfactory  a 
ground  of  decision,  that  Lord  Mansfieldj  C.  J.,  rejected  it, 
and  said,  that  there  must  either  *be  an  express  warranty  of  [  *649  ] 
soundness,  or  fraud  in  the  seller,  in  order  to  maintain  the 
action.(3) 

it  is  so,  and  not  a  different  article.  Borrekms  y.  Bevan,  3  Rawle,  23.  Bat  if  there  is 
onlj  an  adulteration  which  does  not  destroy  the  distinctive  character,  the  sale  is  good, 
and  the  test  is  whether  it  is  merchantable  under  the  denomination.  As  where  '*  Young 
Hyson"  is  adulterated  by  certain  leaves  not  belonging  to  the  tea  family.  Jmninga  y, 
OratZj  3  Rawle,  168.  Where  tobacco  was  described  in  the  bill  of  parcels  "  as  21  kegs 
of  tobacco,  branded,  Parkin,^'  and  was  sold  without  examination  by  either  party  for  the 
full  price  of  a  merchantable  quality,  and  the  brand  was  a  favorite  one  in  the  market. 
Held,  no  warranty  could  be  implied  in  relation  to  its  quality,  ffyatt  v.  Boyle^  6  Gill  k  J. 
110.  A  written  agreement  to  ship  ^'good  fine  wine,"  does  not  amount  to  a  warranty 
that  the  wine  should  be  of  any  particular  quality;  being  too  indefinite.  Hegant  v. 
Plympton^  11  Pick.  97.  A  seller  who  does  not  disclose  to  Uie  purchaser  a  latent  defect 
In  the  article  sold  which  is  known  to  the  seller,  Is  liable  to  an  action  of  deceit,  although 
he  expressly  refused  to  warrant  the  soundness  of  the  article.  Hough  v.  Eifcuu,  4  M'Goj^, 
169.    See  ante^  p.  644,  note  (1). 

(1)  See  ante,  p.  646,  note  (1),  and  cases  cited. 

(2)  See  Seixaa  v.  Wood,  2  Gaines'  Rep.  48  ;  Holdm  v.  Dakm,  4  Johns.  Rep.  421 ;  SneU 
V.  Motes,  1  Id.  96;  Perry  v.  Aaron,  Id.  129;  Defreeze  v.  Trumper,  Id.  274;  Fleming  v. 
Sloatm,  18  Id.  403 ;  Mixer  v.  Gohum,  11  Metcf.  669;  Wineor  v.  Lombard,  18  Pick.  59 ; 
Johneton  v.  Cope,  3  Harr.  k  Johns.  89 ;  Dean  v.  Maton^  4  Conn.  428 ;  Wett  v.  Cunningham^ 
9  Porter,  104 ;  Moset  v.  Mead,  1  Denio,  378. 

The  weight  of  authority  decidedly  determines,  that  a  sale  for  a  sound  price  implies  no 
warranty  of  quality,  or  that  the  article  is  merchantable.  Dean  v.  Mason,  4  Conn.  428, 
an  able  case  on  this  subject;  ffolden  v.  Dakin,  4  Johns.  421 ;  Snell  v.  Moses,  1  Id.  96; 
JonsUm  V.  Cope,  3  Harr.  k  Johns.  89;  Cozzins  v.  Whitaker,  3  Stew,  k  Port.  322;  La 
Jieuville  v.  Nourse,  3  Campb.  351 ;  West  v.  Cunningham,  9  Port.  104. 

South  Carolina  and  Louisiana  alone,  of  American  states,  hold  that  a  sale  of  a  chattel 
for  a  sound  price,  creates  a  warranty  against  all  faults,  known  or  unknown,  to  the  seller. 
Timrod  v.  Schovelred,  1  Bay,  324  ;  Dewees  v.  Morgan,  1  Martin,  1 ;  State  v.  Oaillard,  2  Bay, 
19 ;  Barnard  v.  Yates,  IV,  k  M'C.  142  ;  Missroon  v.  Waldo,  2  Id.  76 ;  Molaneon  v.  Robi- 
ehaux,  17  Louisana  R.  97.  But  this  does  not  extend  to  sales  of  real  estate.  Rupart  v. 
J?unn,  1  Richardson,  101.  And  in  sales  of  personal  property,  if  the  buyer  is  informed 
fully  of  all  the  circumstances,  and  has  a  fair  opportunity  of  informing  himself,  he  is 
bound  by  his  contract,  although  it  be  a  losing  one.  Whitefield  v.  M'Leod,  2  Bay,  380. 
And  see  Camochan  v.  Oould,  I  Bailey,  179 ;  Rose  v.  Beatie,  2  N.  &  M'C.  538.  And  if  the 
parties  expressly  agree  that  the  buyer  shall  take  the  property  at  his  own  risk,  the  vendor 
is  not  answerable  for  its  soundness.  Thompson  v.  Lindsay,  3  Brev.  306.  And  a  sound 
price  does  not  imply  a  value  of  the  property  equal  to  the  price,  but  only  that  there  is  no 
unsoundness.  And  such  unsoundness  must  materially  affect  the  article.  Smith  v.  Rice, 
I  Bailey,  648. 

(3)  See  supra^  note  (2),  and  Kimmel  v.  Lickty,  3  Yeates,  262  ;  Dixon' y.  M^Clutchey^ 
Addison,  322  ;  M^Lane  v.  Fullerion,  4  Yeates,  522.  The  word  *<  warrant,''  is  not  neces- 
sary to  constitute  a  warranty  on  the  sale  of  a  horse,  and  whether  what  was  said  is 
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The  advantage  arising  to  the  buyer,  from  an  expriess  warrantj  of 
soundness,  is  this— that  such  warranty  extends  to  eyery  kind  of  sound- 
ness, known  and  unknown  to  the  seller ;  and  if  the  warranty  be  &lse, 
the  buyer  has  a  remedy  against  the  seller,  to  recover  a  compensation 
in  damages.     ^'To  be  sold,  a  black  gelding,  five  years  old ;  has  been 
constantly  driven  in  the  plough — ^warranted ;"  it  was  holdeB,(a;)  tiiat 
the  warranty  applied  to  soundness  only.     "  Received  of  B.  £—  for  a 
grey  four-year  old  colt,  warranted  sound ;"  it  was  holden,(y)  that  the 
warranty  was  confined  to  soundness  only,  and  that  the  preceding  state- 
ment, as  to  the  age,  was  matter  of  description  only,  for  which  the  party 
is  not  answerable,  unless  it  be  shown  to  be  false  within  his  knowledge. 
Roaring  is  a  malady  which  renders  a  horse  less  serriceable  for  a  per- 
manency, and  therefore  an  unsoundness.(z)  Anerved  horse  is  ansoand:(a) 
so  is  a  chest-foundered.f5^     So  if  the  horse  has  a  bone  spavin  in  the 
hock.((?)     Crib  biting,  wnich  has  not  yet  produced  disease,  or  alteration 
of  structure,  is  not  an  unsoundness^)  within  a  general  warranty  ;  but 
it  is  a  vice  under  a  warranty  that  a  norse  is  sound  and  free  from  vice,(e) 
Mere  badness  of  shape,(/)  though  rendering  the  horse  incapable  of 
work,  or  more  liable  to  become  lame  at  some  future  time,f^)  is  not  un- 
soundness.    A  temporary  lameness  rendering  a  horse  less  nt  for  present 
service  at  the  time  of  sale,  is  a  breach  of  warranty  of  soundness ;  and 
it  will  be  no  defence  that  he  afterwards  recovered.(A)    A  man  who  buys 
a  horse  warranted  sound,  must  be  taken  as  buying  him  for  immediate 
use,  and  has  a  right  to  expect  one  capable  of  that  use,  and  of  being 
immediately  put  to  any  fair  work  the  owner  chooses.     The  rule  as  to 
unsoundness  is,  that  if  at  the  time  of  the  sale  the  horse  has  any  disease, 
which  either  actually  does  diminish  the  natural  usefulness  of  the  animal, 
so  as  to  make  him  less  capable  of  work  of  any  description,  or  which  in 
its  ordinary  progress  will  diminish  the  natural  usefulness  of  the  animal ; 
or  if  the  horse  has,  either  from  disease  or  accident,  undergone  any 
alteration  of  structure,  that  either  actually  does  at  the  time,  or  in  its 
ordinary  eiTects  will  diminish  the  natural  usefulness  of  the  horse,  such 

horse  is  unsound.  (i)(l)    So  if  a  horse  has,  at  the  time  of  sale, 
[  *650  ]  a  '''cough,  although  that  may  either  be  temporary  or  may  prove 

mortal,  he  is  unsound.(A;)    Some  splints  cause  lameness,  others 

(z)  Richardton  Y.  Brotcn^  1  Bingh.  344.  (y)  Budd  T.  Fairmanery  8  Bingfa.  4S. 

z)   Onslow  y.  Eamet^  2  Stnrk.  N.  P.  G.  81.    But  see  Bauett  ▼.  CoUit^  2  Campb.  523. 

^a)  Best  V.  Osborne^  Ry.  k  Mo.  290,  Bs$t^  0.  J. 

^6)  Atterbury  y.  Fahrmaner^  8  B.  Moore,  32.      (e)  WatBon  y.  Denton^  7  C.  &  P.  85. 

\d)  Broennenburg  v.  Haycock^  Holt's  N.  P.  C.  630. 

>)  SchoUfield  y.  Robb,  2  M.  ft  Rob.  210. 

\f)  Dickinson  y.  FolUttf  1  M.  &  Rob.  299;  Alderaorif  J.,  recognised  in  Brown  v.  £ZU^ 
ton.  8  M.  ft  W.  132. 

(ff)  Brovm  y.  Elkington,  8  M.  ft  W.  132. 

(/i)  Elton  y.  Brogden^  4  Campb.  28 1,  Lord  EUenborough,  0.  J. 

(t)  Per  Farksy  B.,  in  Coates  y.  Stephins^  2  M.  ft  Rob.  167,  recognised  in  IRddtU  r.Bv* 
nard,  9  M.  ft  W.  668. 

(k)  S.  P.  per  Lord  ElUnborough^  0.  J.,  in  Elton  y.  Brogden^  4  Gamp.  281 ;  and  per  Beitf 
C.  J.  G.  6.,  in  Liddard  y.  Kain^  Midd.  Sittings  after  B.  T.  5  Geo.  lY. ;  CoaUs  y.  Sl^kemiy 
2  M.  ft  Rob.  157,  S.  P.     But  see  Bolden  y.  Brogden,  2  M.  ft  Rob.  113. 

a  rcprosentatioQ  of  soundQess  or  a  mere  expression  of  opinion,  is  for  the  jnrj.    Wkituif 
y.  Sutton^  10  Wend.  411.    See  Williams  on  Per.  Prop.  430,  Am.  cd.,  note  by  WetfaerdL 
(1)  See  1  Parsons  on  Contr.  473,  note  (c). 
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do  not,  and  the  oonaeqaences  of  the  splint  are  not  apparent  at  the  time, 
like  the  loss  of  an  eye,  or  any  visible  blemish  or  defect,  to  a  common 
observer.  In  an  action  npon  a  warranty,  in  which  the  defendant  war- 
ranted the  horse  to  be  sound,  wind  and  limb,  "at  this  time ;"  that  is, 
at  the  time  of  the  warranty  made :  the  jury  found  a  verdict  for  plain- 
tiff. The  judge  requested  the  jury  to  tell  him,  whether  the  horse  was 
sound ;  or  if  they  believed  him  to  be  unsound,  whether  that  unsound- 
ness arose  from  the  splint,  the  existence  of  which  was  known  to  the 
plaintiff  at  the  time  of  the  sale.  The  jury,  in  answer,  said,  that  al- 
though the  horse  exhibited  no  symptoms  of  lameness  at  the  time  when 
the  contract  was  made,  he  had  then  upon  him  the  seeds  of  unsoundness 
arising  from  the  splint.  The  court,  on  motion  for  new  trial,(2)  sustained 
the  verdict,  thinking  that,  by  the  terms  of  the  warranty,  the  parties 
meant  that  this  was  not  a  splint  at  that  time  which  would  be  the  cause 
of  future  lameness,  and  that  the  jury  had  found  that  it  was ;  and,  con- 
sequently, the  warranty  was  broken.  As  soon  as  the  unsoundness  is 
discovered,  the  buyer  should  immediately  tender  the  horse  to  the  seller  ;{m) 
and  if  he  refuses  to  take  him  back,  sell  the  horse  as  soon  as  possi- 
ble for  the  best  price  that  can  be  procured ;  for  the  purchaser  is  en- 
titled to  recover  for  the  keep  of  the  horse  for  such  time  only  as  would 
be  required  to  resell  the  horse  to  the  best  advantage.(n)(l)  In  an  ac- 
tion(o)  for  breach  of  warranty  of  a  horse,  the  plaintiff  cannot  recover 
as  special  damage  the  loss  of  a  bargain  for  resale  of  the  horse,  though 
the  contract  of  resale,  at  a  profit,  had  been  actuaUy  completed  before 
the  unsoundness  was  discovered. 

Where  an  article  is  warranted,  and  the  warranty  is  not  complied 
with,  the  vendee  has  three  courses,  any  one  of  which  he  may  pursue. 

1st.  He  may  refuse  to  accept  the  article.  Although  the  vendee  of 
a  specific  chattel,  delivered  with  a  warranty,  may  not  have  a  right  to 
return  it,  the  same  reason  does  not  apply  to  cases  of  executory  con- 
tracts; where  an  article,  for  instance,  is  ordered  from  a  manufacturer, 
who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit  for  a  certain 
purpose,  and  the  article  sent  as  such  is  never  completely  accepted  by 
the  party  ordering  it ;  in  this  and  similar  cases,  the  party  ordering  may 
return  it  as  soon  as  he  discovers  the  defect,  provided  he  has 
done  nothing  more  in  the  meantime  than  was  necessary  *to  [  '*'651  j 
give  it  a  fair  trial  :{p)  but  there  is  no  authority  to  show  that 
he  may  return  it,  where  he  has  done  more  than  was  consistent  with  the 
purpose  of  trial.(2) 

(/)  MarffeUon  y.  Wriffht^  8  Bingh.  464.        (m)  CatweU  y.  Coare^  1  Tannt.  R.  667. 
(n)  Me.  Keruns  y.  Hancock^  B,j.  k  M.  436,  per  LiUUdaU^  J.,  cited  by  Dtnman^  0.  J.,  in 
ChetUrman  y.  Lamb^  2  A.  As  E.  132. 

(0)  Clare  y.  Maynard.  6  A.  &  E.  619;  1  Nev.  k  P.  701. 
{p)  See  Lorymer  y.  Smithy  1  B.  A;  C.  1. 

(1)  In  an  action  for  false  afiSrmation  in  the  sale  of  a  horse,  no  damages  for  the  keep 
can  be  recoyered  preyions  to  an  offer  to  return  him.     West  y.  Andenon,  9  Conn.  107. 

(2)  Per  Lord  TerUerden,  C.  J.,  delivering  the  judgment  of  the  court  in  Street  y.  Blay, 
2D.k  Ad.  466 ;  where  the  plaintiff,  on  the  2nd  of  February,  sold  a  horse  to  the  defend- 
ant for  43/.,  with  a  warranty  of  soundness.  The  defendant  took  the  horse,  and  on  the 
same  day  sold  it  to  Bailey  for  46/.  Bailey,  on  the  following  day,  parted  with  it  in 
exchange  to  Osborne ;  and  Osborne  in  two  or  three  days  afterwards  sold  it  to  the  defendaqt 
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Sndly.  He  may  accept  it,  and  bring  a  cross  action  on  the  w&rrantj. 
**  I  take  it  to  be  clear  law,  that  if  a  person  ptirchases  a  horse  which  is 
warranted,  and  it  afterwards  turns  out  that  the  horse  was  unsoimd  at 
the  time  of  the  warranty,  the  buyer  may,  if  he  pleases,  keep  the  horse 
and  bring  an  action  on  the  warranty,  in  which  he  will  have  a  right  to 
recover  the  difference  between  the  valae  of  a  sound  horse  and  one  irith 
snch  defects  as  existed  at  the  time  of  the  warranty ;( q)  and  the  seller 
will  be  liable  in  such  an  action  notwithstanding  any  length  of  time  which 
mar  have  elapsed/'(r) 

Srdly.  He  may,  without  bringing  a  cross  action,  use  the  breach  of 
warranty  in  reduction  of  damages  m  an  action  brought  for  the  price. 
Where  an  action  was  brought  for  the  price  of  cinque-foin  seed  sold  bj 
the  plaintiff  to  the  defendant  at  so  much  per  quarter,  and  warranted  to 
be  good  new  growing  seed  ;  the  defence  was,  that  it  did  not  correspond 
with  the  warranty.  It  was  proved,  that  soon  after  the  sale  the  seed 
had  been  examined  and  tested  by  a  person  of  skill,  who  declared  it  not 
to  be  good  growing  seed ;  the  defendant,  however,  did  not  comiQimicate 
this  to  the  plaintiff^  or  return  the  seed,  and  afterwards  sowed  part  and 
sold  residue,  which  was  not  paid  for,  and  purchaser  declared  he  would 
not  pay  for  it,  because  it  had  proved  wholly  unproductive.  It  was 
faolden,  that  the  defendant  was  not  bound  to  return  the  seed  without 
using  it,  and  that  by  keeping  it  he  had  not  precluded  himself 
£  *652  ]  from  insisting  on  the  breach  *of  warranty  as  a  defence  to  the 
action ;  and  the  jury  having  found  for  the  defendant  on  this 
point,  .and  there  not  being  any  evidence  to  show  that  the  seed  was  of 
any  value,  the  court  of  B.  R.  refused  to  disturb  the  verdict(«)  The 
•cases  ha^re  established,  that  a  breach  of  the  warranty  may  be  given  in 
evidence  in  mitigation  of  damages,  on  the  princtpk  of  avotdtng  drcuitg 
•of  ntjtion;  and  there  is  no  hardship  in  such  a  defence  being  avowed,  as 
the  plaintiff  ought  to  be  prepared  to  prove  compliance  with  his  wananty, 
which  is  part  of  the  consideration  for  the  specific  price  agreed  by  the 
defendant  to  be  paid.(f)  ^'  In  all  those  cases  of  goods  sold  and  de- 
livered with  a  warranty,  and  work  and  labour,  as  well  as  the  case  of 
goods  agreed  to  be  supplied  according  to  a  contract,  it  is  competent  for 
the  defendant,  not  to  set  off,  by  a  proceeding  in  the  natm^  of  a  cross 
4M;tion,  the  amount  of  damages  which  he  has  sustained  by  breach  of  the 
contract,  but  simply  to  defend  himself  by  showing  how  much  less  the 
subject-matter  of  the  action  was  worth,  by  reason  of  the  breadi  of  con- 
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[q)  Per  Lord  JFWon,  C.  J.,  in  Curiit  v.  Hannay,  3  Eap.  N.  P.  0.  83. 

Per  Littledale^  J.,  in  Poulton  ▼.  Lattunore^  9  B.  &  G.  265. 
U)  Poulton  ▼.  Latttmore^  9  B.  ft  0.  259 ;  4  M.  ft  Ry.  208. 

h)  Per  Lord  Tenterden,  G.  J.,  in  Street  T.  Blatfy  2  B.  ft  Ad.  462.    Bnt  see  OrmdSf. 
White,  4  Esp.  N.  P.  G.  95. 

for  30Z.  No  warranty  was  given  on  any  of  the  three  last  sales.  The  horse  was  njisoiied 
Rt  the  time  of  the  first  sale ;  and  on  the  9th  of  Febmarj  the  defendant  offered  to  retnn 
it  to  the  plaintiff,  who  refliBed  to  accept  it.  The  plaintiff  brought  an  action  against  the 
defendant  for  the  price ;  it  was  holden,  that  supposing  it  might  have  been  competeot  for 
the  defendant  to  return  the  horse  after  having  accepted  it  and  taken  it  into  his  poses- 
•ion,  if  he  had  never  parted  with  it  to  another,  at  all  events  he  could  not  do  so  tfttrs 
resale  at  a  profit ;  the  defendant,  however,  was  entitled  to  give  the  breach  of  wKitalj 
Ib  evidence  in  mitigation  of  damages. 
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tract,  and  to  the  extent  that  he  obtains,  or  is  capable  of  obtaining,  an 
abatement  of  price  on  that  account,  he  must  be  considered  as  havins  re- 
ceived satisfaction  for  the  breach  of  contract,  and  is  precluded  from 
recovering  in  another  action  to  that  extent;  but  no  more."(u)  But  a 
conaequential  »ad  Bubsequent  damage  aad  loss,  muBt  be  the  subject  of 
a  cross  action.(2;) 

It  was  formerly  holden,  that  the  purchaser  might,  on  discovering  the 
breach  of  warranty,  rescind  the  contract,  return  the  article  warranted, 
and  if  he  had  paid  the  price,  recover  it  back  ;(y)  but  it  is  now  settled, 
that  you  cannot  treat  a  contract  as  rescinded  on  the  ground  of  a  breach 
of  warranty,  except  there  was  an  original  agreement  that  the  party 
should  be  at  liberty  to  rescind  in  such  case,  or  unless  both  parties  have 
consented  to  rescind  it.{z) 

The  ancient  method  of  declaring  in  cases  of  warranty,  was  in  tort(l) 
on  the  warranty  broken ;  but  of  late  years  it  has  been  found  more 
convenient  to  declare  in  assumpsit.  The  propriety  of  the  modern  prac- 
tice, which  has  prevailed  generally  for  many  years,  was  established  in 
the  case  of  Stuart  v.  Wilkins^  Doug.  18.  if  a  horse  be  warranted 
sound,  but  prove  unsound,  and  the  buyer  offers  to  return  him  to  the 
seller,  who  refuses  to  receive  him,  the  buyer  may,  notwith- 
standing such  refusal,  maintain  an  action  against  the  seller  "^for  [  *658  ] 
a  breach  of  the  warranty,  if  he  can  prove  that  the  horse  was 
unsound  at  the  time  of  warranty.(2)     This  was  decided  in  Fielder 

{u)  Per  Parke^  B.,  deliyering  the  Judgment  of  the  court  in  Mondd  V.  Stedj  8  M.  A  W. 
870.  (x)  8.  O. 

(y)  See  Cwiu  y.  ffannay,  3  Bsp.  N.  P.  C.  83. 

{z)  Per  Lord  Lyndhurtt^  G.  B.,  in  Chmperiz  v.  Denton^  1  Or.  &  M.  209,  recognizing 
Strut  V.  Blay, 

(1)  In  this  form  of  declaration  the  scienter  need  not  be  charged,  or,  if  charged,  need 
not  be  proved.     WUUamton  y.  AUUon^  2  Bast,  446. 

(2^  '^I  take  it  to  be  clear  law,  that  if  a  person  purchases  a  horse  which  is  warranted, 
and  it  afterwards  turns  out  that  the  horse  was  unsound  at  the  time  of  the  warranty,  the 
bujer  may,  if  he  pleases,  keep  the  horse  and  bring  an  action  on  the  warranty,  in  wnich 
he  will  haye  a  right  to  recover  the  diflference  between  the  value  of  a  sound  horse  and 
one  with  such  defects  as  existed  at  the  time  of  the  warranty ;  Bacon  v.  Brown,  4  Bibb, 
91 ;  or  he  may  return  the  horse  and  bring  an  action  to  recover  the  fuU  money  paid;  Caewell 
v.  Coarey  I  Taunt.  R.  566,  S.  P. ;  but  in  the  latter  case,  the  seller  has  a  right  to  expect 
that  the  horse  shall  be  returned  to  him  in  the  same  state  he  was  when  sold,  and  not  by 
any  means  diminished  in  value ;  for  if  a  person  keeps  a  warranted  article  for  any  leng& 
of  time  after  discovering  its  defects,  and,  when  he  returns  it,  it  is  in  a  worse  state  than 
it  would  have  been  if  returned  immediately  alter  such  discovery,  I  think  the  party  can 
have  no  defence  to  an  action  for  the  price  of  the  article,  on  the  ground  of  non-compli- 
ance with  the  warranty ;  but  must  be  left  to  his  action  on  the  warranty  to  recover  the 
difference  in  the  value  of  the  article  warranted,  and  its  value  when  sold."  Per  Lord 
Bldonj  G.  J.,  G.  B.,  in  Curtit  v.  Hannay,  3  Esp.  N.  P.  G.  83 ;  and  see  Kimble  v.  Cunningham^  4 
Mass.  Rep.  502.  The  foregoing  extract  f^om  Lord  Eldon^e  opinion,  was  cited  by  Lord 
Tenterden,  delivering  the  Judgment  of  the  court,  in  Street  v.  Blay,  2  B.  ft  Ad.  461,  with 
these  remarks :  "  It  is  extremely  difficult,  indeed  impossible,  to  reconcile  this  doctrine 
with  those  cases  in  which  it  has  been  holden,  that  when  tiie  property  in  the  specific 
chattel  has  passed  to  the  vendee,  and  the  price  has  been  paid,  he  has  no  right,  upon  the 
breach  of  the  warranty,  to  return  the  article  and  revest  the  property  in  the  vendor,  and 
recover  the  price  as  money  paid  on  a  consideration  which  has  failed,  but  must  sue  upon 
the  warranty,  unless  there  has  been  a  condition  in  the  contract  authorising  the  return, 
or  the  vendor  has  received  back  the  chattel,  and  thereby  consented  to  rescind  the  con- 
tract, or  has  been  guilty  of  a  fraud,  which  destroys  the  contract  altogether."  On  a  war- 
ranty, if  there  is  no  fraud,  nor  right  reserved  to  return  the  article,  nor  acceptance  by  the 
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V,  Starkiny  1  H.  Bl,  17,  (recognized  in  PateshaU  v.  Tranter,  S  A. 
k  E.  103 ;  4  Nev.  &;  Man.  649,)  where  the  buyer  had  kept  the  horse 
eight  months,  without  giving  any  notice  of  the  unsoundness,  before 
he  made  an  offer  to  return  him.  Lord  Loughhorcughy  C.  J.,  said, 
^^  that  no  length  of  time  elapsed  after  the  sale  would  alter  the  nature  of 
a  contract  originally  false.(l)  Neither  is  notice  necessary  to  be  given. 
Though  the  not  givmg  notice  will  be  a  strong  presumption  against  the 
buyer,  that  the  house  at  the  time  of  sale  had  not  the  defect  complained 
of,  and  and  will  make  the  proof  on  his  part  much  more  difficult.*'  But 
where  there  is  an  agreement  to  take  a  horse  back,(a)  if  on  trial  he  shall 
be  found  faulty,  though  it  is  accompanied  with  an  express  warranty, 

(a)  Adam  y.  Sichardt,  2  H.  Bl.  573. 

BeUer,  a  tender  does  not  rescind  the  contract,  but  the  action  must  be  on  the  warranty. 
Liffluimrti  y.  Cocper^  1  Dana,  273.  See  also,  Marshall  y.  Feek^  lb.  613.  If  a  party  wishes 
to  rescind  a  contract  on  the  ground  of  fraud,  there  must  be  a  tender.  Stewart  r, 
Dougherty  J  3  Id.  480.  The  case  of  Street  y.  Blay^  2  B.  &  Ad.  456,  was  this:  The  plaintiff, 
on  the  2d  of  February,  sold  a  horse  to  the  defendant  for  432.,  with  a  warranty  of  sound- 
ness. The  defendant  took  the  horse,  and  on  the  same  day  sold  it  to  Bailey,  for  AbU 
Bailey,  on  the  following  day,  parted  with  it  in  exchange  to  Osborne ;  and  Osborne,  in 
two  or  three  days  afterwards,  sold  it  to  the  defendant  for  302.  No  warranty  was  giyen 
on  any  of  the  three  last  sales.  The  horse  was  unsound  at  the  time  of  the  first  sale ;  and 
on  the  9th  of  February  the  defendant  offered  to  return  it  to  the  plaintiff,  who  refused  tn 
accept  it.  The  plaintiff  brought  an  action  against  the  defendant  for  the  price ;  it  was 
holden,  that  supposing  it  might  haye  been  competent  for  the  defendant  to  return  the 
horse  after  haying  accepted  it  and  taken  it  into  his  possession,  if  he  had  neyer  parted 
with  it  to  another,  at  all  eyents  he  could  not  do  so  after  resale  at  a  profit;  the  defendant, 
howeyer,  was  entitled  to  give  the  breach  of  warranty  in  eyidence  in  mitigation  of 
damages. 

Where  an  artist  exhibits  specimens  of  his  art  and  skill  as  a  painter,  and  aflSxes  a  cer- 
tain price  to  them,  if  a  person  is  induced  to  order  a  picture  from  any  approbation  of  such 
specimens,  and  the  execution  of  it,  when  deliyered,  is  inferior  to  the  specimen  exhibited, 
he  may  refuse  to  receiye  it,  or,  having  received  it,  he  may  return  it,  as  not  being  con- 
formable to  that  performance  which  the  painter  undertook  to  execute ;  but  if  he  means 
to  avail  himself  of  that  objection,  he  must  return  the  picture;  he  must  rescind  the  con- 
tract totally.  Haying receiyed  the  article  under  a  specific  contract,  he  must  either  abide 
by  it,  or  rescind  it  m  toto  by  returning  the  thing  sold ;  but  he  cannot  keep  the  article 
received  under  such  a  specific  contract,  and  for  a  certain  price,  and  pay  for  it  at  a  less 
price  than  that  charged  by  the  contract.  Per  Lawrence,  J.,  in  Orimaldi  y.  WhUtf  4  E^, 
N.  P.  G.  95.  ''Where  a  contract  is  to  be  rescinded  at  all,  it  must  be  rescinded  m  toio, 
and  the  parties  put  in  etatu  quo,"  Per  Lord  EUenborough,  G.  J.,  in  Hunt  y.  SUk,  5  East, 
452 ;  KetUetaa  y.  Fleet,  7  Johns.  Rep.  324.  But  where  an  action  was  brought  for  the 
price  of  cinq-foin  seed,  sold  by  the  plaintiff  to  the  defendant  at  so  much  per  quarter,  and 
warranted  to  be  good  new  growing  seed ;  the  defence  was,  that  it  did  not  correspond 
with  the  warranty.  It  was  proved  that  soon  after  the  sale  the  seed  had  been  examined 
and  tasted  by  a  person  of  skill,  who  declared  it  not  to  be  good  growing  seed ;  the  defend- 
ant, however,  did  not  communicate  this  to  the  plaintiff,  or  return  the  seed,  and  afterwards 
sowed  part  and  sold  the  residue,  which  was  not  paid  for,  and  purchaser  declared  he  would 
not  pay  for  it,  because  it  had  proyed  wholly  unproductiye.  It  was  holden,  that  the  de- 
fendant was  not  bound  to  return  the  seed  without  using  it,  and  that  by  keying  it  he 
had  not  precluded  himself  from  insisting  on  the  breach  of  warranty  as  a  defence  to  the 
action,  and  the  jury  having  fbund  for  the  defendant  on  this  point,  and  there  not  being 
any  evidence  to  show  that  the  seed  was  of  any  value,  the  court  of  B.  B.  refused  to  dis- 
turb the  yerdict.    Foulton  y«  Lattimore,  9  B.  &  G.  259. 

A  return  or  tender  is  not  necessary  to  an  action  on  a  warranty.  It  is,  when  the  con- 
tract is  disaffirmed}  and  plaintiff  seeks  to  recoyer  the  money  paid.  Boorman  y.  Jenkine, 
12  Wend.  566.  And  there  is  no  difference  in  this  respect  between  an  express  and  im- 
plied warranty.    Borrekins  y.  Bevan,  3  Rawle,  23. 

(1)  If  a  party  be  induced  to  purchase  an  article  by  fraudulent  misrepresentation  of  the 
seller,  and  after  discovering  the  fraud  continue  to  deal  with  the  article  as  his  own,  he 
cannot  recover  back  the  money  ttom  the  seller.     Campbell  y.  Fleming,  1  A.  &  £.  40. 
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yet  it  is  incumbent  on  the  purchaser,  if  he  discovers  any  fault,  to  use 
due  dilligence  in  returning  the  horse ;  for  a  trial  means  a  reasonable 
trial.  And  it  is  expedient  in  all  cases  to  give  notice  as  early  as  possi* 
ble  of  the  unsoundness  or  defects  complained  of.  A  horse  was  sold  at 
a  public  auction,(&^  warranted  six  years  old  and  sound,  and  one  of  the 
conditions(l)  of  sale  was,  ^^  that  the  purchaser  of  any  horse  warranted 
sound,  who  should  conceive  the  same  to  be  unsound,  should  return  him 
within  two  days ;  otherwise  he  should  be  deemed  sound."  Ten  days 
after  the  sale,  the  plaintiff  discovered  that  the  horse  was  twelve  years 
old,  and  offered  to  return  him,  but  the  defendant  refused  to  receive  him, 
and  thereupon  plaintiff  sold  the  horse,  and  brought  an  action  on  the 
warranty  against  the  seller.  It  was  proved  that  the  horse  was  twelve 
years  old.  The  jury  were  of  opinion  that  the  plaintiff,  by  not  returning 
the  horse  sooner,  had  made  him  his  own,  and  gave  a  verdict  for  the  de- 
fendant ;  but  ^he  court  set  aside  the  verdict,  and  Lord  Kent/on^  C.  J., 
observed,  ^^  that  the  question  turned  on  the  condition  of  sale, 
^which,  in  his  opinion,  ought  to  be  confined  solely  to  the  cir-  [  *654  ] 
cumstance  of  unsoundness ;  that  there  was  good  sense  in  mak- 
ing such  a  condition  at  a  public  sale ;  because,  notwithstanding  all  the 
care  that  could  be  taken,  many  accidents  might  happen  to  the  horse 
between  the  time  of  sale  and  the  time  when  the  horse  might  be  returned, 
if  no  time  were  limited.  But  the  circumstance  of  the  age  of  the  horse 
was  not  open  to  the  same  di£Sculty."  The  vendor  of  a  horse,  who  makes 
a  contract  of  sale  on  a  Sunday,  but  not  in  the  exercise  of  his  ordinary 
calling,  may  recover.(<?)  The  defendant  was  the  proprietor  of  a  stage- 
coach, and  a  horse-dealer.  The  plaintiff's  son  was  travelling  on  a  Sun- 
day in  defendant's  coach,  and  while  the  horses  were  changing,  made  a 
verbal  bargain  for  the  horse  in  question  for  the  price  of  thirty-nine 
guineas ;  the  defendant  warranted  the  horse  to  be  sound,  and  not  more 
than  seven  years  old.  The  horse  was  delivered  to  the  plaintiff  on  the 
following  Tuesday,  and  the  price  then  paid ;  there  was  not  any  evidence 
to  show  that  the  plaintiff  or  his  son  knew  at  the  time  when  he  made  the 
bargain  that  defendant  was  a  horse-dealer.  An  action  having  been 
brought  for  a  breach  of  the  warranty  ;  it  was  objected,  that  the  bargain 
having  been  made  on  a  Sunday,  was  void  within  statute  29  Car.  II.  c. 
7,  s.  2.  But  it  was  holden,f<2)  that  there  was  not  any  complete  con- 
tract on  the  Sunday,  as  it  tnen  rested  in  parol,  nor  until  the  Tuesday 

[5^  Buchanan  ▼.  Pamthaw,  2  T.  B.  746. 

e)  Drury  v.  Defontame^  1  Taant.  131.    But  see  Smith  ▼.  Sparrow,  4  Bingh.  84. 
[d)  Bloxacme  v.  WUUajnt,  3  B.  &  C.  232. 

(1)  In  Mesnard  r.  AJdridge^  3  Esp.  N.  P.  G.  27 1,  it  was  proved,  that  the  conditions  of 
sale  were  contained  in  a  printed  paper,  pasted  up  under  the  auctioneer's  box,  and  thai 
the  auctioneer,  at  the  time  of  the  sale,  had  announced  that  the  conditions  of  sale  were 
as  usual.  Lord  JSTenyon,  G.  J.,  held,  that  this  was  a  sufficient  notice  to  aU  persons  who 
came  to  the  sale,  of  the  conditions  under  which  the  horses  were  sold ;  and  he  compared 
it  to  the  case  of  carriers,  who  adv'ertised  that  they  would  not  be  liable  for  goods  lost, 
above  a  certain  value,  unless  entered  as  such ;  in  which  case  the  posting  up  of  a  bill  in 
the  coach-office  to  that  effect,  had  been  holden  to  be  sufficient  notice.  See  Bywaier  v. . 
Richardton,  1  A.  ft  E.  508 ;  3  Nev.  k  M.  748  ;  and  Smart  v.  Hyde^  8  M.  ft  W.  723.  It  was 
holden,  that  parol  evidence  was  not  admissible  to  prove  a  warranty  of  a  ship  which  was 
sold  by  bill  of  sale,  no  fraud  being  pretended.  Munford  v.  M^PherMon^  1  Johns.  Bep.414  ; 
WiUon  V.  Marthj  lb.  603. 
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T.  Starkin^  1  H.  Bl,  17,  (recognized  in  Pate$hall  v.  Tranter^  8  A- 
&  E.  103 ;  4  Nev.  &  Man.  649,)  where  the  buyer  had  kept  the  horse 
eight  months,  without  giving  any  notice  of  the  nnsonndness,  before 
he  made  an  offer  to  return  him.  Lord  Loughboraughj  C.  J.,  said, 
*'^  that  no  length  of  time  elapsed  after  the  sale  would  alter  the  nature  of 
a  contract  originally  fal8e.(l)  Neither  is  notice  necessary  to  be  given. 
Though  the  not  givmg  notice  will  be  a  strong  presumption  against  the 
buyer,  that  the  house  at  the  time  of  sale  had  not  the  defect  complained 
of,  and  and  will  make  the  proof  on  his  part  much  more  difficult."  But 
where  there  is  an  agreement  to  take  a  horse  back,(a)  if  an  trial  he  shall 
be  found  faulty,  though  it  is  accompanied  with  an  express  warranty, 

(a)  Adam  y.  Riehardt,  2  H.  Bl.  573. 

seller,  a  tender  does  not  rescind  the  contract,  bat  the  action  mast  be  on  the  warrantj. 
Lightbum  v.  Cooper^  1  Dana,  273.  See  also,  Afarshall  ▼.  Peck^  lb.  613.  If  a  party  wishes 
to  rescind  a  contract  on  the  ground  of  fraud,  there  must  be  a  tender.  Suvart  t. 
Dougherty  J  3  Id.  480.  The  case  of  Street  t.  Blay^  2  B.  k  Ad.  456,  was  this:  The  plaintiff, 
on  the  2d  of  February,  sold  a  horse  to  the  defendant  for  43/.,  with  a  warranty  oi  sound- 
ness. The  defendant  took  the  horse,  and  on  the  same  day  sold  it  to  Bailey,  for  45Lr 
Bailey,  on  the  following  day,  parted  with  it  in  exchangee  to  Osborne;  and  Osborne,  in 
two  or  three  days  afterwards,  sold  it  to  the  defendant  for  302.  No  warranty  was  girea 
on  any  of  the  three  last  sales.  The  horse  was  unsound  at  the  time  of  the  first  sale ;  and 
on  the  9th  of  February  the  defendant  offered  to  return  it  to  the  plaintiff,  who  refused  tn 
accept  it.  The  plaintiff  brought  an  action  against  the  defendant  for  the  price ;  it  was 
holden,  that  supposing  it  might  have  been  competent  for  the  defendant  to  retnza  the 
horse  after  having  accepted  it  and  taken  it  into  his  possession,  if  he  had  nerer  parted 
with  it  to  another,  at  all  events  he  could  not  do  so  after  resale  at  a  profit ;  the  defendant, 
however,  was  entitled  to  give  the  breach  of  warranty  in  evidence  in  mitigation  of 
damages. 

Where  an  artist  exhibits  specimens  of  his  art  and  skill  as  a  painter,  and  affixes  a  cer- 
tain price  to  them,  if  a  person  is  induced  to  order  a  picture  from  any  approbation  of  snch 
specimens,  and  the  execution  of  it,  when  delivered,  is  inferior  to  the  specimen  exhibited, 
he  may  refuse  to  receive  it,  or,  having  received  it,  he  may  return  it,  as  not  being  con- 
formable to  that  performance  which  the  painter  undertook  to  execute ;  but  if  he  means 
to  avail  himself  of  that  objection,  he  must  return  the  picture;  he  must  rescind  the  con- 
tract totally.  Having  received  the  article  under  a  specific  contract,  he  must  either  abide 
by  it,  or  rescind  it  m  toto  by  returning  the  thing  sold ;  but  he  cannot  keep  the  article 
received  under  such  a  specific  contract,  and  for  a  certain  price,  and  pay  for  it  at  a  less 
price  than  that  charged  by  the  contract.  Per  Lawrence^  J.,  in  Grimaldi  y.  WkUt,  4  Esp. 
K.  P.  C.  95.  "Where  a  contract  is  to  be  rescinded  at  all,  it  must  be  rescinded  m  toto, 
and  the  parties  put  in  etatu  quo."  Per  Lord  EUenborough^  G.  J.,  in  Hunt  v.  Silk,  5  East, 
452 ;  KettUtae  v.  Fleet,  7  Johns.  Rep.  324.  But  where  an  action  was  brought  for  the 
price  of  cinq-foin  seed,  sold  by  the  plaintiff  to  the  defendant  at  so  much  per  qaarter,and 
warrADted  to  be  good  new  growing  seed ;  the  defence  was,  that  it  did  not  correspond 
with  the  warranty.  It  was  proved  that  soon  after  the  sale  the  seed  had  been  examined 
and  tasted  by  a  person  of  skill,  who  declared  it  not  to  be  good  growing  seed  ;  the  defend- 
ant, however,  did  not  communicate  this  to  the  plaintiff,  or  return  the  seed,  and  afterwards 
sowed  part  and  sold  the  residue,  which  was  not  paid  for,  and  purchaser  declared  he  would 
not  pay  for  it,  because  it  had  proved  wholly  unproductive.  It  was  holden,  that  the  de- 
fendant was  not  bound  to  return  the  seed  without  using  it,  and  that  by  keeping  it  he 
had  not  precluded  himself  fh>m  insisting  on  the  breach  of  warranty  as  a  defence  to  the 
action,  and  the  jury  having  found  for  the  defendant  on  this  point,  and  there  not  being 
any  evidence  to  show  that  the  seed  was  of  any  value,  the  court  of  B.  R.  refused  to  dis- 
turb the  verdict.     Poulton  v.  Lattimore,  9  B.  &  G.  259. 

A  return  or  tender  is  not  necessary  to  an  action  on  a  warranty.  It  is,  when  the  con- 
tract is  disaffirmed,  and  plaintiff  seeks  to  recover  the  money  paid.  Boorman  t.  Jenkvu, 
12  Wend.  566.  And  there  is  no  difference  in  this  respect  between  an  express  and  im- 
plied warranty.     Borrekint  v.  Bevan,  3  Rawie,  23. 

(\)  If  a  party  be  induced  to  purchase  an  article  by  fraudulent  misrepresentation  of  the 
seller,  and  after  discovering  the  fhind  continue  to  deal  with  the  article  as  his  own,  be 
cannot  recover  back  the  money  fVom  the  seller.     Campbell  v.  Fleming,  1  A.  A  E.  40. 
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yet  it  is  incumbent  on  the  purchaser,  if  he  discovers  any  fault,  to  use 
due  dilligence  in  returning  the  horse ;  for  a  trial  means  a  reasonable 
trial.  And  it  is  expedient  in  all  cases  to  give  notice  as  early  as  possi* 
ble  of  the  unsoundness  or  defects  complained  of.  A  horse  was  sold  at 
a  public  auction,(ft)  warranted  six  years  old  and  sound,  and  one  of  the 
condition8(l)  of  sale  was,  ^^  that  the  purchaser  of  any  horse  warranted 
Bound,  who  should  conceive  the  same  to  be  unsound,  should  return  him 
within  two  days ;  otherwise  he  should  be  deemed  sound."  Ten  days 
after  the  sale,  the  plaintiff  discovered  that  the  horse  was  twelve  years 
old,  and  offered  to  return  him,  but  the  defendant  refused  to  receive  him, 
and  thereupon  plaintiff  sold  the  horse,  and  brought  an  action  on  the 
warranty  against  the  seller.  It  was  proved  that  the  horse  was  twelve 
years  old.  The  jury  were  of  opinion  that  the  plaintiff,  by  not  returning 
the  horse  sooner,  had  made  him  his  own,  and  gave  a  verdict  for  the  de^ 
fendant ;  but  ^he  court  set  aside  the  verdict,  and  Lord  Kenyon^  C.  J., 
observed,  ^^  that  the  question  turned  on  the  condition  of  sale, 
♦which,  in  his  opinion,  ought  to  be  confined  solely  to  the  cir-  [  *654  ] 
cumstance  of  unsoundness ;  that  there  was  good  sense  in  mak- 
ing such  a  condition  at  a  public  sale ;  because,  notwithstanding  all  the 
care  that  could  be  taken,  many  accidents  might  happen  to  the  horse 
between  the  time  of  sale  and  the  time  when  the  horse  might  be  returned, 
if  no  time  were  limited.  But  the  circumstance  of  the  age  of  the  horse 
was  not  open  to  the  same  di£Sculty."  The  vendor  of  a  horse,  who  makes 
a  contract  of  sale  on  a  Sunday,  but  not  in  the  exercise  of  his  ordinary 
calling,  may  recover.((?)  The  defendant  was  the  proprietor  of  a  stage- 
coach, and  a  horse-dealer.  The  plaintiff's  son  was  travelling  on  a  Sun- 
day in  defendant's  coach,  and  while  the  horses  were  changing,  made  a 
verbal  bargain  for  the  horse  in  question  for  the  price  of  thirty-nine 
guineas ;  the  defendant  warranted  the  horse  to  be  sound,  and  not  more 
than  seven  years  old.  The  horse  was  delivered  to  the  plaintiff  on  the 
following  Tuesday,  and  the  price  then  paid ;  there  was  not  any  evidence 
to  show  that  the  plaintiff  or  his  son  knew  at  the  time  when  he  made  the 
•  bargain  that  defendant  was  a  horse-dealer.  An  action  having  been 
brought  for  a  breach  of  the  warranty  ;  it  was  objected,  that  the  bargain 
having  been  made  on  a  Sunday,  was  void  within  statute  29  Gar.  II.  c. 
7,  s.  2.  But  it  was  holden,((2)  that  there  was  not  any  complete  con- 
tract on  the  Sunday,  as  it  tnen  rested  in  parol,  nor  until  the  Tuesday 

{b\  Buchanan  v.  Pamshaw,  2  T.  B.  746» 

{cj  Drury  y.  Dtfontaine^  1  Taant.  131.    Bat  see  Smith  y.  Sparrow^  4  Bingh.  84. 

{d)  Bloxsome  y.  Willianu,  3  B.  &  0.  232. 

(1)  In  Metnard  y.  Aldridge^  3  Esp.  N.  P.  G.  271,  it  was  proyed,  that  the  conditions  of 
sale  were  contained  in  a  printed  paper,  pasted  up  ander  the  auctioneer's  box,  and  that 
the  auctioneer,  at  the  time  of  the  sale,  had  announced  that  the  conditions  of  sale  were 
as  usual.  Lord  Kmyon^  G.  J.,  held,  that  this  was  a  sufficient  notice  to  aU  persons  who 
came  to  the  sale,  of  the  conditions  under  which  the  horses  were  sold ;  and  he  compared 
it  to  the  case  of  carriers,  who  adyertised  that  they  would  not  be  liable  for  goods  lost, 
aboye  a  certain  yalue,  unless  entered  as  such ;  in  which  case  the  posting  up  of  a  biU  in 
the  coach-office  to  that  effect,  had  been  holden  to  be  sufficient  notice.  See  By  water  y. . 
Biehardson,  1  A.  &  B.  608;  3  Ney.  k  M.  748 ;  and  Smart  r,  Hyde^  8  M.  ft  W.  723.  It  was 
holden,  that  parol  eyidence  was  not  admissible  to  prove  a  warranty  of  a  ship  which  was 
Bold  by  biU  of  sale,  no  fraud  being  pretended.  Munfbrd  y.  M^Phenon,  1  Johns.  Bep.  414  ; 
WOson  y.  Marsh,  lb.  503. 
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when  the  Iiorse  was  delirered  to  and  accepted  by  the  plaintiff.  Bat 
assaming  the  contract  to  be  complete  on  the  Sunday,  aa  the  purchaser 
had  no  knowledge  of  the  fact  that  the  vendor  was  exercising  his  ordi- 
nary calling,  he  might  recover.  Where  a  horse  is  sold  with  a  warranty 
of  80undnes8,(^)  for  a  certain  sum,  part  of  which  is  paid  at  the  time  <^ 
sale,  if  the  horse  prove  unsound,  and  the  sum  paid  be  equal  to  the  value 
of  the  horse,  the  seller  cannot  recover  the  remainder.(l)  Plaintiff  sold 
the  defendant  a  horse  with  a  warranty  of  soundness ;  the  defendant 
gave  the  plaintiff  a  bill  of  exchange  for  the  price  :  the  defendant  dis- 
covering the  horse  to  be  unsound,  tendered  him  to  the  plaintiff,  but  he 

refused  to  take  him  back  again.     An  action  having  been 
[  *655  3  brought  *by  the  plaintiff  against  the  defendant  on  the  bill| 

the  defendant  proved,  that  the  plaintiff,  at  the  time  of  soZe, 
knew  that  the  horse  was  unsound.  It  was  holden,(/)  that  the  plaintiff 
could  not  recover ;  for  it  was  clearly  a  fraud,  and  a  person  cannot  re- 
cover the  price  of  goods  sold  under  a  fraud.  Where  the  contract  of 
warranty  is  still  open,  it  is  essentially  necessary  that  the  plaintiff  should 
declare,  in  a  special  action  on  the  case,(<7)  founded  on  the  warranty,  and 
not  merely  in  an  action  for  money  had  and  received,  to  recover  the  price 
of  the  horse.  (2)  In  an  action  for  money  had  and  received,(A)  to  recover 
back  the  price  of  a  horse,  sold  as  a  sound  horse,  and  which  proved  to  be 
unsound,  it  appeared  in  evidence,  that  there  had  been  a  warranty  of 
soundness  at  the  time  of  the  original  contract  of  sale :  but  in  a  subsequent 
conversation,  when  the  plaintiff  objected  that  the  horse  was  unsound,  the 
defendant  said,  that  if  the  horse  were  unsound  he  would  take  it  again, 
and  return  the  money.  It  was  contended,  on  the  authority  of  Power  v« 
Wells^  and  Weston  v.  DowneSy  that  the  action  for  money  had  and  re- 
ceived would  not  lie ;  because  this  was  no  other  than  a  mode  of  trying 
the  warranty,  which  could  be  by  a  special  action  on  the  case  only :  and 
of  this  opinion  were  the  court ;  Lord  ElUnloroughy  0.  J.,  (who  delivered 
that  opinion,)  observing,  'Hhat  the  subsequent  conversation  was  not  to 
be  considered  as  an  abandonment  of  the  original  warranty,  the  perform- 
ance of  which  the  defendant  still  insisted  on ;  but  rather  as  a  declara-  < 

\e)  King  ▼.  BMtofiy  Middlesex  Sittings  after  E.  T.  1789;  Kenyan^  C.  J.,  7  East,  481,  n. 
\f\  Lewis  Y.  Cotffravey  2  Taunt.  2. 

Iff)  Power  T.  Welltf  Gowp.  818  ;  Dong.  24,  n^  S,  O. ;  WeaUm  T.  Downa,  Doug.  23,  and 
anie^  p.  98. 

(h)  Payne  y.  ITAa/tf,  7  East,  274,  recognized  in  StrtU  ▼.  Blay,  2  B.  &  Ad.  463. 


(1)  In  cases  of  this  kind,  it  will  be  advisable  for  the  defendant  to  gire  the  plaintUT 
previoQS  notice  of  the  intended  defence,  in  order  that  he  maj  be  prepared  to  meet  it 
But,  where  the  sum  to  be  paid  by  the  defendant  is  not  ascertained  bj  the  temu  of  the 
agreement,  and  the  plaintiff  declares  on  a  quantum  meruil^  it  is  competent  to  the  defend- 
ant, even  without  notice  to  the  plaintiff,  to  prove  that  the  thing  sold  was  not  worth  so 
much  as  the  plaintiff  claims.  And  if  it  appear  that  the  plaintiff  has  been  paid  on  accoont 
as  much  as  the  thing  was  worth,  he  cannot  recover.  BaaUnr.  Butter,  7  Bast,  479.  See 
HilU  V.  Banniiter^  8  Cow.  31.  Breach  of  warranty  is  a  defence  to  a  suit  on  the  last  of 
three  notes,  given  for  articles  purchased.  Juddr,  i>«fifiMOfi,  10  Wend.  512.  In  an  action 
on  a  warranty,  defendant  cannot  set  off  claims  due  from  plaintiff.  WilnuM  v.  ^md^  11 
Id.  684.  On  a  warranty,  it  is  no  defence  that  plaintiff  had  sold  the  article  warranted  te 
a  third  person,  and  that  there  was  no  recovery  against  plaintiff.  Texadm  t.  Caaqf,  Walker, 
160. 

(2)  In  what  cases  the  plaintiff  may  declare  for  money  had  and  received,  see  l\mert  v. 
Barrett,  1  T.  R.  133,  and  ante,  99. 
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tion,  that,  if  the  warranty  were  shown  to  be  broken,  he  would  do  that 
which  is  usually  done  in  such  cases,  take  back  the  horse  and  repay  the 
money.  Then,  when  any  question  on  the  warranty  remains  to  be  dis- 
cussed, it  ought  to  be  so  m  a  shape  to  give  the  other  party  notice  of  it, 
namely,  in  an  action  on  the  warranty.  V — *  *  A  warranty  by  one  not  intrusted 
to  sell,  but  merely  to  deliver  the  article,  and  bring  back  the  price,  does 
not  bind  the  principal,  (e)  without  showing  an  express  authority  to  war- 
rant given  by  the  latter." 

It  is  usual  to  insert  the  warranty  in  the  receipt  for  the  price  of  the 
horse :  in  such  case,  the  receipt,  if  duly  stamped  with  a  receipt  stamp, 
will  be  evidence  of  the  warranty.  It  does  not  require  an  agreement 
8tamp.(A:)  And  if,  on  the  face  of  such  a  receipt,  it  appears  that  monetf 
was  the  consideration  paid  for  the  horse,  it  will  not  be  competent  to 
the  defendant  to  prove  a  different  consideration,  in  order  to  take 
advantage  of  a  variance,  as  will  appear  by  the  following 
♦case : — The  plaintiff  declared  in  a9%umpsit^{t)  that  in  con-  [  *656  ] 
sideration  that  the  plaintiff  had  bought  of  the  defendant  a 
horse  for  so  much  money,  the  defendant  warranted  the  horse  to  be  sound, 
in  proof  of  the  plaintiff's  case,  a  receipt,  which  had  been  given  by  the 
defendant,  was  produced,  purporting  to  be  a  receipt  for  so  much  money, 
for  a  horse  warranted  sound.  On  cross-examination  of  the  witness  who 
produced  the  receipt,  it  appeared,  that  the  plaintiff  had  given  a  mare  as 
well  as  a  sum  of  money  in  exchange  for  defendant's  horse.  It  was  ob- 
jected, that  there  was  a  variance;  but  Ghrdham^  B.,  was  of  a  different 
opinion,  observing  that  the  receipt  admitted  that  the  defendant  had 
taken  the  mare  as  money.  So  where  the  declaration  stated(7n)  that  in 
consideration  that  the  plaintiff  would  buy  of  the  defendant  a  horse  for 
812.  10«.,  to  be  paid  by  the  plaintiff  to  the  defendant,  the  defendant 
promised  that  the  horse  was  sound ;  and  that  the  plaintiff  did  buy  of 
the  defendant  the  horse  for  that  price,  and  did  pay  to  the  defendant 
the  said  Z\L  10«.,  and  then  alleged  as  a  breach  that  the  horse  was 
unsound ;  it  appeared  in  the  proof,  that  the  defendant  agreed  to  dispose 
<of  his  horse,  which  he  warranted  sound,  to  the  plaintiff,  for  thirty  guineas, 
but  agreed,  at  the  same  time,  that  if  the  plaintiff  would  take  the  horse 
at  that  value,  he,  the  defendant,  would  purchase  of  the  plaintiff's  brother 
another  horse  for  fourteen  guineas,  and  that  the  difference  only  should 
be  paid  to  the  defendant.  The  witness  described  it  as  (me  deal  between 
the  parties,  and  that,  but  for  the  latter  consideration,  he  did  not  believe 
that  the  bargain  would  have  been  made.  It  was,  therefore,  objected, 
that  the  proof  varied  from  the  contract  as  laid,  and  showed  rather  a 
contract  for  the  exchange  of  horses,  paying  the  difference  only  in  money, 
than  an  entire  money  payment  for  the  horse  in  question.  But  the  court 
overruled  the  objection ;  Lord  Ullenbaroughy  C.  J.,  observing,  that  the 
parties  a^eed  to  consider  the  brother's  horse  as  fourteen  guineas,  in 
their  mode  of  reckoning  the  payment  for  the  defendant's  horse ;  but 
still  the  consideration  for  the  latter  was  thirty  guineas,  and  the  defend* 


I 


t)  Per  Bayley^  B.,  Woodin  v.  JBwfard,  4  Tyrw,  266;  2  Gr.  k  M.  392. 

k)  Skrine  r.  Elmore,  2  Gampb.  407. 

/)  Brown  T.  Fry,  Devon.  Summ.  Ass.  1808,  MS. 

m)  Hand$  y.  Burton,  9  East,  349  ;  recognized  in  Saxty  V.  WUkm^  II  M.  k  W.  622. 
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ant  received  tliirty  guineas  in  money  and  value.  But  wbere  declaration 
in  assumpsit  stated,  that  a  defendant  warranted  a  horse  to  be  sound, 
and  the  proof  was,  that  the  defendant  warranted  the  horse  to  be  soimd 
every  where  except  a  kick  on  the  leg  ;(n)  it  was  holden,  that  this  was 
a  qualified,  and  not  a  general  warranty,  and  consequently  that  there 
was  a  variance.(l) 


[  *657  ]  *n.  Of  the  Modem  Action  on  the  Case  grounded  on  Fravr 
dulent  Misrepresentations  by  Persons  not  Parties  to  the  Con- 
tractj  9  Geo.  IV.  c.  14,  s.  6. 

Where  a  person,  with  a  design  to  deceive  and  de&aud  anoth^,(2) 
makes  a  false  representation  of  a  matter  inquired  of  him,  in  oons^ 
quence  of  which  the  person  to  whom  the  representation  is  made  enters 
into  a  contract,  and  thereby  sustains  an  injury,  an  action  on  the  case, 
in  the  nature  of  deceit,  will  lie  at  the  suit  of  the  party  injured,  against 
the  party  making  the  fraudulent  misrepresentation,  although  a  stranger 
to  the  contract,  from  the  entering  into  which  the  plaintiff  was  damni- 
fied.(3)  This  was  for  the  first  time  decided  in  the  case  of  Pasley  and 
another  v.  Freeman^  H.  T.  1789,  8  T.  R.  51,  which  came  before  the 
court  on  a  motion  in  arrest  of  judgment  on  the  third  count  of  the  de- 
claration. That  count  stated,  ^'that  the  defendant,  intending  to  de- 
ceive and  defraud  the  plaintifis,  did  wrongfully  and  deceitfully  encourage 
and  persuade  them  to  sell  and  deliver  certain  ^ods  to  one  Falch,  upon 
credit,  and  for  that  purpose  did  falsely,  deceitfully,  and  fraudulendy 
assert,  that  Falch  was  a  person  safely  to  be  trusted,  &c.,  whereas,  in 
truth,  Falch  was  not  a  person  safely  to  be  trusted,  and  the  defendant 
well  knew  the  same,  &c."  The  question  was,  whether,  admitting  all 
the  facts  as  stated  to  be  true,  the  action  could  be  maintained.  Lord 
Kenyon^  C.  J.,  Ashhurst  and  Buller^  Js.,  were  of  opinion,  that  it  might 
be  maintained ;  Orose^  J.,  was  of  opinion,  that  it  was  not  maintain- 
able.(4) 

(n)  Jonet  T.  Cowley^  4  B.  J^  G.  445. 

)  A  warnnty  of  the  toundnest  of  a  slaTe,  includes  soandness  of  mrndsA  wdl  a«  of 
\y.  Stmton  v.  Fiper^  3  M'Cord,  251.  Of  a  warrantj  of  the  soandneu  of  an  animal, 
any  unsoundness,  whether  known  or  not,  is  a  breach.  A  bare  representation  requires. 
In  the  person  making  it,  a  knowledge  of  the  unsoundness.  Caae  v.  B<mghitn^  11  Wend. 
106.     See  ante^  644-648,  notes. 

(2)  Where  a  general  recommendation  of  credit  is  given,  it  is  not  necessary  to  show  an 
intent  to  defraud  any  particular  person.  WiUicm  v.  Wood^  14  Wend.  126;  AU«n  r.  Ad- 
dington^  7  Id.  I. 

(3)  But  although  an  action  lies  for  a  false  affirmation,  as  to  the  credit  of  a  third  persoa, 
by  which  the  plaintiff  is  induced  to  sell  him  goods,  yet  it  will  not  lie  on  the  ground  id 
parol  promise  to  indorse  for  such  third  person,  by  which  the  plaintiff  was  induced  to  scU, 
though  the  defendant  knew  that  such  third  person  was  insolvent  at  the  time.  OaUa^fr  v. 
Brunei^  6  Cowen,  347.  But  where  the  holder  of  a  note  drawn  by  persons  whom  be  knew  to 
be  insolvent,  passed  it  awny  for  a  horse,  affirming  that  it  waB  "  as  good  as  gold  duft,**  and 
would  be  paid  in  two  or  three  days,  it  was  held,  that  he  was  liable  to  an  action  of  deceit 
Watton  V.  Pickftt,  2  Rep.  Conn.  Ct.  222.    See  Mvnro  v.  Oardner^  1  Id.  328,  475.    See 

po9t^  660,  note  (1). 

(4)  The  old  cases  were  confined  to  fraudulent  assertions  by  one  of  the  contracting 


body. 
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The  principle  of  this  case  was  extended  much  further  by  the  Court 
of  Exchequer  in  the  case  of  Langridge  and  Leoy^io)  which  was  an 
action  for  falsely  and  fraudulently  warranting  a  gun  to  have  been  made 
by  Nock^  and  selling  it  as  such  to  the  plaintiff's  father  for  the  use  of 
himself  and  sons,  one  of  whom,  the  plaintiff,  confiding  in  the  warranty, 
used  the  gun,  which  burst  and  injured  him ;  Parhey  B.,  in  delivering 
the  judgment  of  the  court,  said,  ^^  As  there  is  fraud,  and  damage  the 
result  of  that  fraud,  not  from  an  act  remote  and  consequential,  but  one 
contemplated  by  the  defendant  at  the  time  as  one  of  its  re* 
suits,  the  party  guilty  of  the  fra6d  is  responsibe  *to  the  party  [  *658  ] 
injured.  "(1)  So  where  the  defendant,  being  about  to  sell  a 
public  house,  falsely  represented  to  B.,  who  had  agreed  to  purchase  it, 
that  the  receipts  were  180Z.  a  month,  B.,  having  to  the  knowledge  of 
the  defendant  communicated  this  statement  to  the  plaintiff,  who  became 
the  purchaser  instead  of  B. ;  it  was  holden,(jp)  that  an  action  was  main- 
tainable for  the  deceit  by  the  party  eventually  injured. 

It  seems,  that  no  representation  is  necessary ;  it  is  enough  if  a  party 
allow  another  to  enter  into  a  contract  under  a  delusion  as  to  material 
facts  which  he  might  have  removed.(9) 

In  cases  of  this  kind  it  is  not  necessary  that  the  defendant  should 
have  derived  any  advantage  from  the  deceit  ;(r)  or  that  he  should  have 
colluded  with  the  person  who  did  derive  the  advantage ;  but  there  must 
be  fraud(2)  in  the  defendant,  in  order  to  support  the  action  ;(9)  for  in 


(0)  2  M.  Ic  W.  619,  confinned  on  Error,  4  M.  ft  W.  337. 
(p)  PUmore  v.  Hood,  6  Bingh.  N.  G.  97. 

\q)  See  HUl  y.  €hay,  1  Stark.  N.  P.  0.  434,  cited  bj  Coltman,  J.,  in  PUmore  v.  ffoodj 
5  Bingh.  N.  G.  109. 

(r)  Piuletf  y.  Pretman^  3  T.  R.  51 ;  and  per  Kenyon,  G.  J.,  in  Egre  y.  Dunaford,  1  East, 
328,  9. 

(^)  Tapp  y.  Xm,  3  Bos.  k  Pul.  367,  recognized  by  Park^  J,,  7  Bingh.  107. 

-    -  —  -  — -         -  -    _ 

parties,  (as  was  jastly  obseryed  bj  Qron^  J.,  in  his  elaborate  argument  in  Pcw/«y  y.  J^e«- 
man,  3  T.  B.  53,)  and  proceeded  upon  the  breach  of  &promiie,  either  express  or  implied, 
that  the  fact  misrepresented  was  true,  and  in  these  respects  they  differ  from  Pasley  y. 
Preeman,  and  subsequent  cases  decided  on  the  authority  of  that  case.  See  Lord  EldorC$ 
remarks  on  this  case  in  6  Yesej,  182,  and  in  3  Yes.  k  Beames,  110. 

(1)  See  4  M.  ft  W.  337,  where  the  Gourt  of  Exchequer  Ghamber  recognized  this  dictum 
of  Parke,  B.,  as  the  ground  of  their  decision.  In  Winterhoitom  y.  Wright,  10  M.  ft  W. 
114,  Lord  Abinger,  G.  B.,  said,  in  reference  to  the  case  of  Levy  y.  Langridge:  We  ought 
not  to  attempt  to  extend  the  principle  of  that  decision ;  the  gun  was  bought  for  the  use 
of  the  son,  the  plaintiff  in  that  action,  who  could  not  make  the  bargain  himself,  but  was 
really  and  substantially  the  party  contracting :  and  Alderaon,  B.,  added,  the  principle  of 
that  case  was  simply  this,  that  the  father  haying  bought  the  gun  for  the  yery  purpose  of 
being  used  by  the  plaintiff,  the  defendant  made  representations  by  which  he  was  induced 
to  use  it.  ~  There  a  distinct  ftaud  was  committed  on  the  plaintiff:  the  falsehood  of  the 
representation  was  also  alleged  to  haye  been  within  the  knowledge  of  the  defendant  who 
made  it,  and  he  was  properly  held  liable  for  the  consequences. 

(2)  "  By  fraud,  I  understand  an  intention  to  deceiye;  whether  it  be  from  any  expecta- 
tion of  adyantage  to  the  party  himself,  or  from  ill-wiU  towards  the  other,  is  immaterial." 
Per  Le  Plane,  J.,  in  Hay  craft  y.  Creasy,  2  East's  R.  108.  "  Fraud  may  consist  as  well  in 
the  suppression  of  what  is  true,  as  in  the  representation  of  what  is  false."  Per  Chambre, 
J.,  3  Bos.  ft  Pul.  371.  "  Fraud  and  falsehood  must  concur  to  sustain  this  action ;"  Per 
Oibhe,  G.  J.,  Aehlin  y.  White,  Holt's  N.  P.  G.  387.  But  as  respects  fraud,  fraud  in  law  is 
sufficient.  <*  It  is  fraud  in  law,  if  a  party  makes  representations  which  he  knows  to  be 
false,  although  the  motiye  from  which  the  representations  proceeded  may  not  haye  been 
bad."     Tindal^  G.  J.,  7  Bingh.  107.    See  also  Poster  y.  Charles,  6  Id.  396;  7  Id.  1Q5 ; 


658  DBCMT. 

a  case  wliere  there  was  not  any  fraud  or  deceit  in  the  party 
[  *659  ]  making  the  representation,  althoogh  he  had  ^incaationsly  as- 
serted that  to  be  within  his  own  knowledge,(0  which  in  strict- 
ness he  could  not  be  said  to  hare  known,  but  had  reasonable  and  pro- 
bable cause  only  to  believe ;  it  was  holden  by  Orose,  Lawrence^  and 
Le  BlanCy  Js.,  that  the  action  was  not  maintainable.  But  Kenyan^  C. 
J.,  was  of  a  different  opinion.  The  defendant,  having  had  a  credit 
lodged  with  him  by  a  foreign  house,(u)  in  favour  of  one  T.  to  a  certain 
amount,  upon  an  express  stipulation,  that  there  should  be  previously 
lodged  in  the  defendant's  hands  goods  to  treble  the  amount,  and  having 
been  applied  to,  by  the  plaintiffs,  for  information  respecting  the  respon- 
sibility of  T.,  answered,  that  he  (defendant)  did  not  know  any  thing  of 
T.,  except  what  he  had  learned  from  his  correspondent,  but  that  he  had 
a  credit  lodged  with  him  to  a  certain  amount  by  a  respectable  house, 
which  he  held  at  the  disposal  of  T.,  (omitting  to  mention  the  stipula- 
tion on  which  the  foreign  house  had  given  T.  credit,)  and  that,  upon  a 
view  of  all  the  circumstances  which  had  come  to  the  defendant's  know- 
ledge, the  plaintiffs  might  execute  T.'s  order  with  safety,  {yiz^  an  order 
for  the  sale  and  delivery  of  goods  upon  credit :)  It  was  holden,  that  on 
the  part  of  the  defendant,  there  was  a  material  suppression  of  the  truth, 
and  evidence  sufficient  for  the  jury  to  find  fraud,  which  was  the  gist  of 
this  action  ;  although  at  the  time  the  defendant  made  the  representa- 
tion, he  added,  that  he  gave  the  advice  without  prejudice  to  himself. 
It  is  not  necessary  for  the  plaintiff  to  show  that  the  false  statement  of 
the  defendant  was  accompanied  with  an  intention  to  injure  the 
plaintiff.(x)  Plaintiff  beinff  about  to  furnish  defendant's  son  with  goods 
on  credit,  inquired  of  the  defendant,  by  letter,  whether  his  son  had,  as 
he  asserted,  3002.  of  his  own  property ;  the  defendant  answered  that 
he  had ;  the  fact  being,  that  the  defendant  had  lent  his  son  300Z.  on 
his  promissory  note,  payable  with  interest  on  demand,  and  had  received 
interest  on  the  note.  The  son  having  afterwards  become  insolvent ;  it  was 
holden,(y)  that  this  was  a  misrepresentation  for  which  the  defendant 
was  liable  in  damages ;  for  the  statement  being  false  within  the  de- 
fendant's knowledge,  fraud  might  be  inferred.  The  making  a  represen- 
tation, which  a  party  knows  to  be  untrue,  and  which  is  calculated,  from 
the  mode  in  which  it  is  made,  to  induce  another  to  act  on  the  faith  of 
it  so  that  he  may  incur  damage,  is  defraud  in  law.{l)  Hence,  where  a 
bill  was  presented  for  acceptance  at  the  office  of  the  drawee,  when  he 
was  absent,  and  A.,  who  lived  in  the  same  house  with  the  drawee,  being 
assured  by  one  of  the  payees  that  the  bill  was  perfectly  reralar,  was 
induced  to  write  on  the  bill  an  acceptance  as  by  the  procuration  of  the 
drawee,  believing  that  the  acceptance  would  be  sanctioned,  and  the  bill 
paid  by  the  drawee.     But  the  bill  was  dishonoured  when  due.     The  b- 


(t)  Haycraft  t.  Creaty^  2  East,  92. 

Eyre  and  another  ▼.  Dunajford^  B.  R.  H.  41  Geo.  III.,  1  Baat,  318. 

Foster  y.  Charlesy  7  Bingh.  105.  (y)  CorbeU  v.  Brawn^  S  Bingh.  33. 


u 


BhretDtbury  y.  Blount^  2  U.  k  Gr.  475;   2  Scott'a  N.  R.  588;  Pimtifex  y.  BiffnoU^ZU. 

k  Gr.  63 ;  3  Scott's  N.  R.  390. 
(1)  See/>09<,  p.  660,  note  (1). 
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dorsee,  having  sued  the  drawee,  was  nonsnited  on  the  above 
facts ;  *the  indorsee  then  brought  an  action  against  A.  for  [  *660  ] 
falsely,  fraudently,  and  deceitfully  representing  that  he  was 
authorized  to  accept  by  procuration ;  and  although  the  jury  negatived 
fraud  in  fact,  yet  it  was  holden,(2)  that  A.  was  Uable,  for  there  was  a 
fraud  in  law.  In  the  foregoing  case,  there  was  a  direct  assertion  of 
that  which  the  defendant  knew  to  be  untrue  ;  but  in  order  to  constitute 
fraud  for  which  this  action  will  lie,  it  is  not  necessary  to  show  that  the 
defendants  knew  the  fact  they  stated  to  be  untrue ;  it  is  enough  that 
the  fact   is  untrue  if  they  communicated  that  fact  for  a  deceitful 

Earpose.(a)     But  where  the  party  making  the  representation  does  not 
now  it  to  be  untrue,  and  there  is  no  fraud  in  fact,  the  action  cannot(ft) 
be  maintained.  (1) 

(z)  PolkUl  V.  Walter,  3  B.  &  Ad.  114. 

(a)  Per  Parke,  B.,  deliveriog  the  jadgment  of  the  court  in  Taylor  v.  Ashiofij  11  M.  & 
W.  4 1 6,  recognizing  the  cases  of  PatUy  v.  Preeman,  and  Haycraft  v.  Crtaty. 

(5)  Prt/eman  v.  Baker,  6  B.  ft  Ad.  797  ;  see  Mocm  y.  Heyworth,  10  M.  ft  W.  147 ;  WiUon 
y.  PiiUer,  3  Q.  B.  68,  1009 ;  2  G.  ft  D.  460;  aaU,  p.  66,  n. 

(1)  To  maintain  an  action  as  for  a  deceit  on  a  p«rol  representation  as  to  the  credit 
and  responsibility  of  a  third  person,  the  plaintiff  must  prove  actual  fraud  in  the  defendant, 
or  intention  to  deceive  the  plaintiff  bj  false  representations ;  deceit  being  the  gist  of  the 
action.  Young  v.  CoveU,  8  Johns.  23.  Advice  rashly  and  indiscreetly  given,  but  without 
any  fraudulent  intention,  will  not  support  the  action.  lb.  Where  goods  are  sold  to  A. 
on  credit,  upon  the  fraudulent  representations  of  B.,  and  a  loss  ensues,  B.  is  liable  in  an 
action  on  the  case,  although  other  inducements  besides  the  representations  made  may 
have  operated  in  the  giving  of  the  credit;  it  is  enough  if  the  vendor  be  moved  by  such 
representations  so  that  the  goods  would  not  have  been  parted  with  without  them. 
Addingt<m  v.  Allen,  1 1  Wend.  376.  The  author  of  a  letter,  written  with  the  fraudulent 
intent  to  enable  a  person  to  obtain  goods  on  credit,  is  answerable  to  the  party  injured, 
if  goods  are  obtained  by  means  of  such  letter,  and  the  vendor  is  defrauded,  although 
no  particular  person  was  had  in  view  at  the  time  of  the  writing  of  the  letter.  lb. 

A.  represented  N.  to  B.  as  a  friend  of  his,  residing  in  the  neighborhood,  and  thereby 
induced  B.  to  sell  to  him  certain  slaves  for  a  less  price  than  they  were  worth,  with  an 
understanding  that  they  were  to  be  kept  by  A.  and  N.  in  the  neighborhood ;  whereas  the 
slaves  were  intended  for  N.,  who  was  a  slave  dealer,  and  who  removed  those  so  purchased 
oat  of  the  state  into  South  Carolina.  B.  brought  an  action  against  A.  to  recover  damages 
for  the  fraud  and  deceit.  Held,  that  this  was  a  cheat  and  fhiud  on  the  part  of  A.,  for 
which  he  was  liable  to  B.,  and  not  a  verbal  undertaking  to  answer  for  the  default  of 
another,  and  so  void  under  the  statute  of  frauds.    Adams  v.  Anderton,  4  Har.  ft  J.  558. 

An  action  upon  the  case  for  deceit,  will  lie  for  false  representations  made  by  the 
defendant  by  words  and  actions,  with  intent  to  deceive  the  plaintiff,  whereby  the  plain- 
tiff sustained  damage,  though  the  defendant  had  no  interest  in  making  such  representa- 
tions. Sari  V.  TaUmadge,  2  Day,  382.  Where  A.,  by  combination  with  B.,  enabled  him 
to  obtain  a  firaudulent  credit  of  C,  as  by  a  loan  of  money,  A.  is  liable  to  C.  in  an  action 
of  deceit,  though  he  had  been  unknown  to  him  throughout  the  transaction.  Wxndover  y. 
RohbiM,  2  Tyler,  1. 

A.,  in  a  written  representation  that  B.  was  entitled  to  credit,  concealed  the  ftict  that 
B.  was  a  minor,  with  a  view  to  give  him  a  credit,  knowing  or  believing  that  he  would 
not  obtain  credit  if  that  fact  was  known.  0.  sold  goods  to  B.  on  credit,  upon  the  faith 
of  A.'s  representation.  B.  did  not  pay  for  the  goods,  but  left  the  country  and  went  on 
a  whaling  voyage.  Held,  that  A.  was  guilty  of  an  actionable  fraud,  and  that  G.  was 
entitled  to  recover  of  him  the  amount  of  the  goods  without  first  bringing  an  action 
therefor  against  B.  Kidney  v.  Stoddard,  7  Mete.  252.  In  an  action  for  obtaining  credit 
to  a  third  person  for  goods  sold  by  means  of  false  and  fraudulent  representations,  it  is 
not  necessary  to  attempt  a  literal  recital  of  the  representation ;  the  substance  of  it  is 
necessary.  Cutter  v.  Adanu,  15  Verm.  237.  Where  one  who  represents  the  credit  and 
character  of  a  merchant  alleges  that  to  be  true  which  he  knows  to  be  false,  or  fraudulently 
conceals  what  he  ought  to  have  revealed,  an  action  for  consequential  damages  wiU  lie 
against  him.    Bameey  v.  Lovellj  Anthon,  17.    Seejpof^,  p.  661,  note  (2). 
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Bj  Btat  9  Geo.  IV.  c.  14,  b.  6,  ^^  No  action  sliall  be  broogbt  wberebj 
to  charge  any  person  upon  or  by  reason  of  any  representation  or  assa- 
ranee  made  or  given,  concerning  or  I'elating  to  the  character,  conduct, 
credit,  ability,  trade,  or  dealings  of  any  other  j>ers<m,(l)  to  the  intent 
or  purpose  that  such  other  person  may  obtain  credit,  money,  or  goods 
apon,^(;)  unless  such  representation  or  assurance  be  made  in  writing, 
signea  by  the  party  to  be  charged  therewith." 

This  provision  was  framed  to  prevent  an  evasion  of  the  Statute  of 
Frauds,  29  Gar.  II.  c.  3,  s.  4,  which  had  prevailed  since  the  decision  in 
Paslet/  V.  ^reemafij  anUy  p.  657.  Parties  who  were  thereby  prevented 
from  suing  as  upon  ^'  a  special  promise  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  because  there  was  not  any  guarantee  in 
writing,  brought  actions  on  the  misrepresentation."  But  this  provision 
is  not  confined  to  cases  under  the  Statute  of  Frauds,  which  is  not  men- 
tioned in  the  act  till  afterwards.((2) 

In  Lyde  v.  Barnard^  1  M.  &  W.  101,  the  foregoing  section  of  the  9 
Geo.  IV.,  c.  14,  was  fully  discussed.  It  was  an  action  on  the  case  for 
falsely  representing  that  the  life  interest  of  Lord  £.  Thynne,  in  certain 
trust  funds  was  charged  with  only  three  annuities,  whereby  the 
plaintiff  was  induced  to  advance  to  the  said  Lord  £.  Thynne, 
[  *Q%1  ]  §99Z.,  for  the  purchase  of  an  annuity  secured  by  ^his  cove- 
nant, bond,  warrant  of  attorney,  and  an  assignment  of  his  life 
interest  in  the  said  fund ;  whereas  the  defendant  well  knew  that  the 
said  interest  was  charged,  not  only  with  three  annuities,  but  also  irith 
a  mortgage  for  20,000Z.  The  representation  having  been  made  by 
parol.  Lord  AhingeVj  C.  B.,  at  the  trial,  nonsuited  the  plaintiff,  on  the 
ground  that  the  case  was  within  the  statute.  On  motion  for  a  new 
trial,  the  court  was  equally  divided ;  Lord  AHnger  and  Crumey  B., 
conceiving  the  case  to  be  within  the  statute,  relying  on  the  word 
^^  ability"  therein ;  Parke,  B.,  and  Alderson,  B.,  considered  the  case 
not  within  the  statute :  the  case  was  never  decided ;  but  it  appears 
from  subsequent  cases  that  the  construction  contended  for  by  the 
learned  Chief  Baron  would  be  that  one  adopted  by  the  courts. 
See  Hashck  v.  Ferffusson,  7  A.  &  E.  86 ;  Swann  v.  Phillips  8  A. 
&  E.  457. 

In  ordinary  cases,  the  person  who  rives  a  representation  of  the  credit 
of  a  third  person  is  not  liable  beyona  the  value  of  the  goods  furnished 
on  the  facts  of  the  representation  :{e)  but  circumstances  may  exist 
which  will  render  him  liable  to  losses  arising  from  subsequent  deal- 
ing8.(/)(2) 

(c)  Sic.  (d)  Per  Tindal,  C.  J.,  In  Devauz  t.  StemkOUr,  6  Bingh.  N.  C.  88, 

(e)  De  Oravet  y,  Smithj  2  Campb.  533.  (/)  Ifutehmtan  v.  Bell,  1  Tannt.  558. 

(1)  A  representation  made  by  the  defendant  alone,  who  was  in  partnership  with  two 
other  persons,  that  the  firm  was  trastworthj,  is  a  representation  as  to  the  credit  of  others 
within  the  meaning  of  the  statute,  and  must  be  in  writing,  to  make  it  binding.  Dnavx 
V.  SteinkelUr,  6  Bingh.  N.  C.  84. 

(2)  In  this  action,  the  party,  whose  credit  is  misrepresented,  is  a  competent  witnsK 
for  the  plaintiff. 

The  principle  that  a  fraudulent  misrepresentation  of  the  credit  of  third  persons,  will 
subject  the  person  making  it  to  the  damages  sustained  by  the  party  who  coniides  in  sack 
misrepresentations,  has  been  recognised  in  the  courts  of  this  country,    fiat  thoogk  die 
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I.  Of  the  Action  of  Detinu^y  arid  in  what  Cases  it  may  be  maintained. 

p.  662. 

The  action  of  detinue  may  be  maintained  by  any  person  who  has 
either  ati  absolute  or  a  special  property  in  goods  against  another,  who 
is  in  actual  possession,  either  by  delivery  or  finding,(a)  &c.,(2)  of  such 

(a)  1  Inst.  286,  b. 

reprMentation  made  by  the  person  songht  to  be  charged,  may  have  been,  at  the  time, 
untrae  in  point  of  fact,  jet  if  he  was  ignorant  of  it,  and  so  far  as  appears  bj  the  evidence, 
actually  believed  that  it  was  true,  he  is  not  held  responsible  for  the  loss  sustained  by 
the  other  party  in  trusting  to  the  representation.  Russell  y.  Clarke^  s  executors^  7  Granch, 
Rep.  69.  Knowledge  of  lacts,  and  a  deceitfbl  intent,  are  necessary  to  a  liability  for  mis- 
representation, in  consequence  of  which  credit  is  given.  BdU  v.  Lively^  4  Dana,  370 ; 
Stewart  v.  Dougherty,  3  Id.  480.  An  action  on  the  case  lies  for  ^  false  recommendation  aa 
to  another's  credit,  made  with  intent  to  deceive,  and  acted  on ;  and  the  suppression  of 
truth  is  as  much  fraud  as  the  assertion  of  falsehood.  Nor  is  it  necessaiy  any  benefit 
should  accrue  to  the  person  making  the  fiilse  affirmation ;  nor  that  it  should  be  made 
directly  by  him,  nor  directly  to  the  party  who  is  injured.  AUen  v.  Addinyton,  1  Wend. 
1 .  The  principal  may  sue  for  false  representation  made  to  his  agent,  whether  factor, 
commission  merchant,  or  clerk.  Raymond  v.  Howkmd,  12  Wend.  176.  Case  lies  for  a 
knowingly  false  certificate  that  a  person  is  an  honest,  industrious,  good  citizen,  and 
would,  in  the  opinion  of  the  person  giving  it,  honorably  endeavor  to  perform  his  engage-* 
ments  in  any  matter  of  business  or  credit,  if  goods  are  obtained  on  its  credit  Nor  can 
defendant  show  it  was  given  for  another  purpose ;  but  he  may  that  he  himself  was 
deceived  in  the  person's  character.  And  plaintiff  may  show  that  such  person  was  insol* 
▼ent  and  worthless  at  the  time  the  certificate  was  given.  Williams  v.  Wood^  14  Wend. 
126.    See  note,  antSj  p.  660. 

(1)  This  action  fell  into  disuse  on  account  of  the  defendant  having  been  permitted  to 
wage  his  law;  but  wager  of  law  is  now  abolished.  See  ante,  p.  68.  Not  in  use  in  Mis- 
sissippi. Jennings  v.  Qibson^  Walker,  234.  Has  been  allowed  in  Pennsylvania,  in  debt 
on  simple  contract.    Bamet  v.  /Am,  17  S.  &  R.  212. 

r2)  In  Kettle  v.  BromsaH,  Willes,  118;  it  was  holden,  that  detinue  would  lie  for  things 
lost  and  found,  (F.  N.  B.  324,  ed.  4to,  S.  P.)  as  well  as  for  things  delivered.  If  A.  bar- 
gains and  sells  goods  to  B.  upon  condition,  that  if  A.  pays  B.  a  certain  sum  of  money  at 
A  day  fixed,  the  sale  shall  be  void  ;  if  A.  pays  the  money,  he  may  have  detinue  for  the 
goods,  although  they  came  not  to  the  hands  of  B.  by  bailment,  but  by  bargain  and  sale. 
Bateman  v.  Elmo/ft,  Cro.  Eliz.  866.  Detinue  lies  in  every  case  in  which  the  owner  wishes 
to  recover  the  specific  property,  whether  it  came  into  possession  of  the  defendant  right- 
fully or  wrongfully.  Pierce  v.  Hill,  9  Port.  161.  A  trustee  to  whom  slaves  are  conveyed 
in  trust  by  a  debtor  to  secure  the  payment  of  debts,  may  maintain  an  action  of  detinue 
iagainst  the  cestui  aue  trust  for  the  recovery  of  the  slaves.  Newman  v.  Montgomery,  6 
How.  Miss.  742.  Or  a  mortgagee  of  property  to  indemnify  himself  as  surety  for  the 
mortgagor  in  a  bond,  may  maintain  detinue  for  the  property  when  the  debt  becomes  due 
and  is  unpaid.    SpauUUng  v.  Seankmd,  4  B.  Monr.  365. 

A  special  property  in  the  things  detained,  as  of  an  executor  or  one  holding  under  an 
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goods,  and  refuses  to  re^eliyer  them.(l)  In  this  action  the  plaintiff 
seeks  to  recover  the  goods  in  specie,  or  in  failnre  thereof  the  ralae,  (for 
it  is  in  the  election  of  the  defendant,(2)  whether  he  will  deliver  the 
specific  goods,(6)  or  pay  the  yalae  thereof,)  and  also  damages  for  the 
detention. 

(b)  See  dittrinyat  ad  dtUberand.  Aaton's  Ent  pL  202  ;  Dalton's  SbfEl  322 ;  Bastali*! 
Eat.  212. 

order  of  the  court,  will  sustain  the  action.  Wade  v.  Edwards,  G.  ft  N.  416.  But  it  cannot 
be  maintained  after  the  destruction  or  death  of  the  chattel  sued  for.  Lhkdaey  ▼.  Fw^^ 
1  Ala.  203. 

( n  Possession  alone  is  sufficient  to  maintain  an  action  of  detinue,  nntil  a  right  to  dkpoe- 
sess  IS  shown.  Berry  v.  Halt,  1  How.  (Miss.)  315.  Thus  a  bailee  of  chattels  maj  maintaia 
detinue  for  them  upon  his  right  of  possession  as  bailee.  BoyU  t.  Townesj  9  I^igh.  158; 
Caldwell  V.  Ford,  Riley,  277.  The  plaintiff  must  have  a  property,  either  general  or 
■pecial,  in  the  chattel ;  if  special,  it  must  grow  out  of  an  actual  possession  or  be  coupled 
with  an  interest  therein.  Ramsey  v.  BancrofL,  %  Mis.  151.  To  maintain  an  action  of 
detinue  for  goods,  the  plaintiff  must  hare  the  right  of  property  in  himself,  and  the  imme- 
diate right  of  possession ;  the  gist  of  the  action  being  the  wrongfful  detainer,  and  not  the 
original  taking.  Melton  ▼.  M'' Donald,  2  Mis.  45.  But  it  may  be  maintained  against  a 
defendant  who  has  had  possession  of  the  chattel  sued  for,  but  has  parted  with  Uie  poo- 
session  before  the  date  of  the  writ.  Pool  v.  Adkisson,  I  Dana,  110.  Detinue  wiH  lie 
against  him  who  carries  away  and  sells  the  property  of  another  without  his  assent.    lb. 

The  gist  of  the  action  of  detinue,  is  the  wrongful  detainer  at  the  date  of  the  writ,  and 
Bot  the  original  taking  of  the  chattel.  It  is  generally,  therefore,  incumbent  on  the  pon- 
tiff in  this  action,  to  show  an  actual  possession  or  a  general  controlling  power  over  the 
chattel  by  the  defendant  at  the  date  of  the  writ.  Ckarlee  y.  Elliott,  4  Dev.  k  BatL  468. 
And  it  will  lie  although  the  defendant  has  parted  with  the  possession  of  the  property 
before  demand  and  suit  brought  Haley  ▼.  Bowan,  5  Yerg.  301 ;  Kershaw  y.  Baykoi,  I 
Brey.  301.  And  although  possession  of  the  defendant  most  be  prored,  yet  it  is  not 
necessary  that  it  should  continue  up  to  the  time  of  commencing  suit,  to  entitle  the  plain- 
tiff to  recover,  unless  the  defendant  has  been  lawfully  dispossessed.  Lowry  y.  Houston 
3  How.  (Miss.)  394;  Burton  y.  Brashaw,  3  A.  K.  Marsh.  276.  A  wrongful  dispossession 
will  not  defeat  the  action.  Thus,  where  an  administrator  delivered  up  property  which 
was  not  assets,  to  be  taken  on  execution  against  him  as  administrator,  it  is  a  wrongful 
dispossession  and  detinue  will  lie  to  recover  the  same.  lb.  If  the  plaintiff  prove  that 
he  had  title  at  the  time  of  the  action  brought,  and  that  the  defendant  then  had  the  pos- 
session, the  defendant,  in  order  to  defeat  the  action,  must  show  that  he  has  been  divested 
of  the  property  in  due  course  of  law.  Lynch  y.  Thomas,  3  Leigh,  682.  It  is  not  neces- 
sary to  prove  that  the  plaintiff  has  had  actual  possession.  TunsiaU  y.  M*CUUemd,  1 
Bibb,  186.  The  plaintiff  must  prove  property  in  himself,  and  po'ssession  in  the  defendant ; 
but  proof  of  a  possession  anterior  to  the  bringing  of  the  action  is  sufficient,  unless  he 
has  been  legally  dispossessed,  and  this  the  defendant  is  to  show.  Burnley  y.  Lambert^ 
I  Wash.  308. 

In  detinue,  brought  in  behalf  of  an  infant  for  a  slave,  it  appeared  that  the  slave  bad 
been  given  to  the  infant,  and  left  by  the  donor  with  the  infant's  mother,  for  his  benefit, 
the  father  being  dead.  Held,  that  the  possession  by  the  mother  was  to  be  considered 
the  possession  of  the  infant.  Mortimer  v.  Brumfield,  3  Munf.  122.  In  North  CaroliDa, 
detinue  lies  in  every  case  in  which  the  property  is  detained,  without  regard  to  the  manner 
in  which  the  defendant  acquired  possession.  Johnson  v.  Pasteur,  Cameron  &  Nor.  464. 
One  tenant  in  common  cannot  maintain  this  action  against  another  to  recover  poitseosion 
of  a  slave.  Chinn  v.  Respass,  1  Monroe,  29  ;  Brown  v.  Latham,  1  Ired.  271.  But  a  snr- 
yiving  partner  may  maintain  detinue  against  the  representatives  of  a  deceased  partner  to 
recover  the  books  of  account  and  other  papers.  Murray  y.  Mumford,  6  Cowen,  441. 
Detinue  will  lie  against  an  infant  for  goods  delivered  on  a  special  contract  for  a  specific 
purpose,  after  the  contract  is  avoided.     Per  Rogers,  J.   Penrose  v.  Curran,  3  Rawie,  453. 

(2)  A  plaintiff  in  detinue  is  entitled  to  execution  for  the  very  thing  recovered;  and  a 
tender  of  the  alternative  damages  does  not  discharge  the  judgment,  unless  accepted,  or 
the  court  is  satisfied  that,  without  his  fiault,  defendant  cannot  deliver  it.  And  the  officer 
must  take  the  posae  comitatiu,  if  necessary,  and  may  break  into  defendant's  dwelling- 
house,  if  he  finds  it  closed,  and  has  good  reason  to  believe  the  thing  is  there.  Keith  v. 
Johnson,  1  Dana,  604.  If  the  specific  property  cannot  be  had,  plaintiff  most  take  tbc 
alternative  value  assessed ;  and  if  released  by  mistake  of  law,  no  new  action  of  detiavo 
lies.    Jennings  y.  Oibson,  Walker,  234. 


As  this  action  proceeds  on  the  gronnd  of  property  in  the 
plaintiff,  *at  the  time  of  action  brought^  it  cannot  be  main-  [  *66S  ] 
tained,  if  the  defendant  took  the  goods  tortionsly,((;>  for  by 
the  trespass  the  property  of  the  plaintiff  is  diyested.(l)  Hence,  also,  if 
a  person  detain  the  goods  of  a  feme  coyert,(en  which  came  to  his  hands 
before  the  marriage,  the  husband  alone  must  oring  the  action ;  because 
the  property  is  in  nim  at  the  time  of  action  broiigJit,{2)  Property  in 
the  plaintiff  without  ever  having  had  possession  is  sufficient.  (8)  Hence 
an  heir  may  maintain  detinue  for  an  heir-loom.(6)  So  if  it  be  enacted 
by  a  statute,(/)  that  ^oods  imported  in  any  other  manner  than  as 
therein  directed,  shall  be  forfeited,  one  moiety  to  the  king,  and  the 
other  moiety  to  him  who  will  inform,  seize,  or  sue  for  them :  a  subject 
may  have  detinue  for  the  moiety  of  goods  imported  contrary  to  the 
provisions  of  the  statute ;  for  by  the  illegal  importation  the  property  is 
divested  out  of  the  owners ;  and  by  bringing  the  action  it  is  vested  in 
the  plaintiff,  by  relation,  from  the  time  of  the  offence  committed.  (4) 
So  if  I  deliver  goods  to  A.(^)  to  deliver  to  B.,  B.  may  have  detinue  ; 
for  the  property  is  vested  in  him  by  the  delivery  to  his  use.  The  goods 
demanded(5)  must  be  such  as  can  be  distinguished  from  other  property^ 

(«)  9  Hen.  VII.  9,  a.;  Bro.  Abr.  Detinue,  pi.  63,  per  Brians  G.  J.,  maj  hare  replerin 
pi.  36. 

{d)  Bull.  N.  P.  60.  (e)  Bro.  Abr.  Detinue,  pi.  30. 

(/)  8ee  Stat  12  Car.  II.  c.  18 ;  Roberts  q,  L  v.  WUKered,  6  Mod.  193 ;  12  Mod.  92 ;  Salk. 
223,  S.  C, 

(ff)  1  Bol.  Abr.  606,  (G.)  pi.  1. 

(1)  Trespass,  trover,  or  detinue,  lies  against  one  who  carries  awaj  and  sells  another's 
property  without  his  assent.  Pool  y.  Adkisson,  1  Dana,  121.  As  to  property  in  plain- 
tiff, see  ante^  662,  note  H),  and  cases  there  cited. 

(2)  This  position  is  cited  in  Gom.  Dig.  and  other  books ;  but  the  opinion  of  Vavasour^ 
J.,  to  the  contrary,  in  the  same  case,  seems  to  be  better  founded.  See  the  reasoning  of 
Anderton  and  Warburton,  Js.,  in  Bishop  v.  M<mtague^  Gro.  Eliz.  824,  to  the  same  effect, 
but  applied  to  the  action  of  trover.  See  Johnwn  y.  Pasteur^  2  Hayw.  306,  where  it  is 
aaid  Uiat  the  action  must  be  in  the  name  of  both. 

(3)  See  Tunslal  y.  WL^land,  1  Bibb,  186 ;  Meriwether  y.  Booker^  5  Littell,  266. 

(4)  This  case  was  recognized  in  WUkins  y.  JDespardj  6  T.  R.  112,  where  it  was  holden, 
that  if  a  ship  be  seised  as  forfeited  under  the  Navigation  Act,  (12  Gar.  II.  c.  18,)  by  a 
governor  of  a  foreign  country,  under  the  dominion  of  Great  Britain,  the  owner  cannot 
maintain  trespass  against  the  governor,  although  there  has  not  been  any  sentence  of  con- 
demnation ;  because  the  forfeiture  is  complete  by  the  seizure,  and  the  property  is  thereby 
divested  out  of  the  owner. 

(6)  In  detinue,  demand  before  suit  is  not  necessary,  except  for  the  purpose  of  entitling 
the  plaintiff  to  damages  for  detention  between  the  time  of  the  demand  and  the  com- 
mencement of  the  suit  ISmstal  v.  M^Clelland^  1  Bibb,  186  ;  Cole  v.  Cole,  4  Id.  340 ;  Cox 
V.  Robertson,  1  Id.  604;  Anon.,  2  Bay.  136 ;  Irwin  v.  Wells,  1  Mis.  9  ;  Jones  v.  Henry,  3 
Litt.  46.  An  action  can  be  maintained  for  a  deed,  note,  or  any  other  muniment  of  title 
or  document  of  debt,  if  the  plaintiff  has  the  property,  a  right  to  the  immediate  posses- 
sion, and  it  can  be  identified.    Lewis  v.  Hoover,  1  J.  J.  Marsh,  600. 

The  writ  is  a  sufficient  demand  of  the  thing  detained ;  and  a  previous  demand  is  not 
otherwise  necessary  than  to  enable  the  plaintiff  to  recover  damages  for  the  detention, 
before  suit  brought.  Gentry  v.  M^Kehen,  6  Dana,  34 ;  Carraway  v.  M^Niece^  Walker, 
538 ;  Vaughan  v.  Wood,  6  Ala.  304.  But  it  may  be  necessary  to  prove  a  previous  demand, 
where  the  plaintiff  seeks  to  recover  damages  for  detention  previous  to  suit.  lb.  A  pre« 
▼ious  demand  is  not  necessary,  if  the  defendant  had  the  possession  and  claimed  the  pro- 
perty at  the  institution  of  the  suit ;  and  it  seems  that  a  demand  is  not  necessary  iu  any 
case  except  to  fix  the  one  then  in  possession  with  a  liability  to  an  action  of  this  nature, 
although  be  may  part  from  the  possession  before  suit  actually  brought,  or  except  for  the 
purpose  of  putting  an  end  to  a  bailment    Jones  v.  Qreen^  4  Dev.  k  Batt.  356. 
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by  certain  diBoriminating  marks :  at  money  in  a  bag  ;{K\  a  horse ;  a 
cow  ;(t)  a  piece  of  gold,  value  twenty-one  shillings ;  deeos  concerning 
the  inheritance  of  the  plaintiff's  lana,(A;)  if  he  can  describe  what  thej 
are,  and  what  land  thej  concem,(Q  or  if  snch  deeds  are  in  a  chest  i{m\ 
and  the  like.  But  for  money  (not  in  a  bag  or  chest),  or  com,(n)  ana 
other  things  which  cannot  be  distinguished  from  property  of  the  same 
kind  or  description,  detinue  will  not  lie.     The  gist  of  the  action  is  the 

detainer  ;{o) — Hence,  if  the  bailee  of  goods  die,  detinue  will 
[  '*'664  ]  not  lie  agamst  his  ^personal  representative,  unless  he  take^ 

possession  of  the  good8.(|?)(l)  But  if,  after  the  death  of  the 
bailee,  a  stranger  takes  the  goods,  detinue  lies  against  the  8tranger.(9) 
The  action  lies  thoueh  the  defendant  quitted  the  possession  before  ac- 
tion brought,  by  deUvery  of  the  goods  to  another.(r)(2)  But  it  does 
not  lie  against  him  who  never  had  possession  of  the  chattel,  though  it 
does  against  one  who  once  had,  but  has  improperly  parted  with  the 
possession  of  it.(»^  If  ^oods  be  delivered  to  husband  and  wife,  detinue 
ought  to  be  brougnt  against  the  husband  only.(f)  But  if  they  are  de- 
livered to  the  wife  before  marriage,  the  action  must  be  brought  against 
husband  and  wife.(u)(3)  From  the  preceding  cases  it  may  be  collected, 
that  the  grounds  of  the  action  of  detinue  are, 

1.  A  property  in  the  plaintiff,  either  absolute  or  special  (at  the  times 
of  action  brought,)  in  personal  goods  which  are  capable  of  being  ascer- 
tained. 

2.  A  possession  in  the  defendant  by  bailment,  finding,  &c 
8.  An  uiyust  detention  on  the  part  of  the  defendant.(4) 

Detinue  rails  within  that  class  of  action  called  actions  of  contract, 

(A)  1  Inst.  286,  b. ;  1  Rol.  Abr.  606,  (A.)  pL  1. 

(t)  F.  N.  B.  322,  (A.)  ed.  4to.  (k)  1  Inst.  286,  b.  (/)  lb. 

(m)  Banks  v.  Whettton,  Oro.  Elii.  457.  (n)  1  Inst  286,  b. 

(o)  2  Bulst.  308  ;  OUdttani  y.  HtwiU^  1  Gr.  k  J.  666 ;  and  1  Tyrw.  445. 

{p)  1  Rol.  Abr.  607,  fD.)  pi.  1.  (q)  lb.  pi.  2.  (r)  Com.  Dig.  Detinne,  (A.) 

(t)  Joru4  T.  DowU,  9  M.  A  W.  19.  (<)  38  Bdw.  III.  I,  a.  (v)  I  InsU  351,  b. 


(1)  Executors  are  chargeable  in  this  action  on  the  groand  of  possession  onljr.  Bio. 
Abr.  Detinue  de  biens,  pi.  19.  If  there  are  three  executors,  and  one  bath  possession, 
detinue  lies  against  him  only.  lb.  See  Walker  v,  Hawkvu^  1  Hajw.  398 ;  J2oya<  t.  Eppa^ 
2  Munf.  479 ;  ManteU  y.  Itrael,  3  Bibb,  610. 

(2)  In  detinue,  if  plaintiff  show  title  at  the  time  of  action  brought,  and  that  defendant 
ihm  had  possession,  defendant,  to  defeat  the  action,  must  show  he  has  been  divested  bj 
due  course  of  law.  Lynch  y.  ThonuUj  3  Leigh,  682.  Detinue  lies  against  one  who  had 
possession,  but  has  parted  with  it,  (without  being  divested  bj  law,)  before  the  date  of 
the  writ.  Pool  v.  Adkiston^  1  Dana,  118.  But  not  where  the  chattel  was  not  in  exist* 
0nce  at  the  time  suit  was  brought,  as  for  a  slave  after  his  death.  But  it  does  where 
it  was  in  existence  then,  but  perished  afterwards.  CalowfU  v.  Fentptck^  2  Id.  332 ;  Lmd- 
9fy  V.  Perry,  1  Ala.  203. 

In  North  Carolina,  detinue  lies,  though  the  defendant  have  parted  with  the  possession 
of  the  chattel  before  suit.  Mfrrit  v.  Warmouth^  1  Hayw.  12  ;  Skipper  v.  Har^on^  Martin. 
(N.  C.)  74.  In  Kentucky,  it  is  held,  that  a  defendant  in  detinue  is  liable  for  the  value  of 
a  slave,  if  he  die  pending  the  suit.  Carrol  v.  Early,  4  Bibb,  270 ;  Gentry  v.  B^nui^  6 
Monr.  113.     See  ante,  662,  note  (1). 

(3)  See  Johnston  v.  Patteuty  Cam.  k  Nor.  464  j  Norftti  v.  Harrie,  lb.  517. 

(4)  Where  a  verdict  in  detinue  "found  the  property  in  plaintiff,  and  the  vslne  sixtf 
dollars,"  judgment  was  arrested  because  no  unlawful  detainer  was  shown.  Cnmc^  t. 
Martin.  3  Blackf.  256. 


and  is  therefore  Within  the  8  &  4  Will.  lY.  c.  42,  s.  17,  so  as  to  be 
triable  before  the  sheriff,  (a;) 


II.  0/  the  Pleadings  arid  Evidence. 

The  manner  in  which  the  goods  came  into  the  possession  of  the  de- 
fendant is  matter  of  inducement  only ;  hence,  if  the  plaintiff  declares 
on  a  bailment,  the  defendant  cannot  plead  that  the  plaintiff  did  not 
bail  the  goods :  for  the  bailment  is  not  traversable,  (y)  So  where  the 
plaintiff  declares,  that  the  goods  came  to  the  hands  of  the  defendant 
by  finding,(2)  and  the  evidence  was,  that  the  plaintiff  had  delivered  the 
goods  to  the  defendant  (an  infant)  for  a  special  purpose,  and  the  defend- 
ant refused  to  re-deliver  them ;  it  was  holden,  that  the  evidence  sup- 
ported the  declaration.  (1)  If  the  action  be  brought  for  several  arti- 
cles,(a)  it  is  not  necessary  to  set  forth  the  separate  value  of 
each  in  the  declaration;  it  is  sufficient  if  the  *jury  sever  the  [  *%Q5  ] 
values  by  their  verdict.(2)  The  plaintiff  must  prove  the  de- 
tainer of  the  goods  precisely  as  laid  in  the  declaration.  Hence,  in  de- 
tinue for  a  bond  for  lOOZ.  upon  bailment,(&)  if  defendant  plead  that  he 
did  not  receive  a  bond  for  such  sum,  and  it  is  found  that  he  received  a 
bond  for  a  greater  sum,  there  must  be  a  verdict  for  the  defendant ;  be- 
cause the  bond  is  not  the  same  as  that  which  the  plaintiff  demands. 
The  plea  of  non  detinet  shall  operate  as  a  denial  of  the  detention  of 
the  goods  by  the  defendant,  but  not  of  the  plaintiff's  property  therein, 
and  no  other  defence(e)  than  such  denial  shall  be  admissible  under  that 
plea.(Gr)(3)  Under  a  plea  that  the  goods  were  not  the  goods  of  the 
plaintiff's,  the  defendant  may  se^up  a  lien.(e)(4)    Plaintiff  had  deliv- 

(z)  WMer  y.  Needham,  3  M.  A  Or.  667 ;  4  Scott's  N.  R.  222. 

(y)  Walker  y.  Jonet^  2  Cr.  k  M.  672 ;  4  Tyrw.  916;  Bro.  Abr.  Detinue  de  Mens,  pi.  60. 

\z)  MUls  y.  Oraham,  1  Bos.  ft  Pal.  K.  R.  140.  (a)  Patoly  y.  HoUy^  2  Bl.  B.  863. 

(b)  2  Roll.  Abr.  703,  Trial,  pi.  .U.  (c)  R.  G.  H.  T.  4  WiU.  IV. 

(d)  See  Rkhardt  y.  Frankum^  6  M.  ft  W.  420. 

(t)  Lane  y.  Ttunon,  12  A*,  ft  B.  116,  (n) ;  1  G.  ft  D.  684. 

(1)  A  declaration  in  detinne,  not  containing  a  demand^  was  held  good  after  yerdict. 
Boggu  y.  BoggeB^  6  Munf.  486.  See  JiutaU  y.  M^CUUm,  1  Bibb,  186.  In  detinue,  the 
seryice  of  the  writ  is  a  sufficient  demand.     Caraway  y.  JPNuce,  Walker,  638. 

(2)  See  Thomas  y.  Tanner,  6  Honr.  69. 

'  ^3)  Upon  this  issue  the  defendant  cannot  give  in  eyidence  that  the  goods  were  pawned 
to  nim  for  money  which  has  not  been  paid,  for  such  matter  ought  to  be  pleaded  specially ; 
but  he  may  give  in  eyidence  a  gift  f^om  the  plaintiff,  for  this  proves  that  he  does  not 
detain  the  plainHff*t  goods.  1  Inst  283,  a.  An  officer  sued  in  detinue  for  a  chattel  taken 
and  held  under  order  of  court,  must  show  by  his  plea  how  he  holds  it.  Eyidence  of  his 
right  is  not  admissible  under  non  detinet.     Cromwell  y.  Clayj  1  Dana,  679. 

(4)  The  Court  of  Exchequer  haye  recently  decided  (denying  the  authority  of  the  case 
of  Lane  y.  Teweon,)  that  the  defendant  cannot,  under  the  plea  of  non  detinet^  and  not 
possessed,  show  that  he  had  a  common  interest  with  the  plaintiff  in  the  property  sought 
to  be  recovered ;  but  that  such  a  defence  ought  to  be  specially  pleaded:  and  Aldereon,  B. 
in  deliyering  the  judgment  of  the  court,  said,  **  The  plea  of  not  possessed,  puts  only  the 
property  of  the  plaintiff  in  issue ;  and  if  thereupon  the  plaintiff  has  such  a  property  as 
will  enable  him  to  maintain  detinue,  it  is  enough.  A  plaintiff  entitled  to  a  share  of  a 
chattel,  may  maintain  this  action.  That  was  decided  in  BroadbeniY,  Ledward,  11  A.  ft  E. 
209 ;  3  P.  ft  D.  46.  And  if  the  defendant  has  any  right  to  detain,  arising  out  of  a  joint 
interest,  or  out  of  a  lien  or  a  pledge,  he  must  plead  such  right  specially  on  the  record." 
Mason  v.  FameU,  12  M.  ft  W.  684. 
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efed  to  defendant  the  title  deeds  of  plaintiiT's  wife's  estate ;  plaintiff 
afterwards  levied  a  fine  of  the  estate  to  the  use  of  his  son.  Plaintiff 
afterwards  commenced  an  action  of  detinue  against  the  defendant  for 
the  deeds ;  it  was  holdeny(/)  that  as  the  muniments  of  an  estate  belong 
to  the  person  who  has  the  legal  interest  in  it,  plaintiff  oonld  not  recoTer; 
for  at  the  time  the  action  commenced,  the  deeds  were  not  the  propertj 
of  the  plaintiff,  but  of  the  son ;  who  being  the  true  owner,  ought  to 
sue  for  them  at  once.  If  one  joint  tenant  bring  an  action  of  detmue, 
the  objection  that  the  other  tenants  should  have  joined  can  be  tsken 
only  by  plea  in  abatement«(  jr) 


in.  Of  the  Judgment 


Thb  form  of  the  judgment  in  this  action  is,(A)  that  the  plaintiff  do 
recover  the  goods  in  qaestion,  or  the  value  thereof,  if  the  plaintiff  can- 
not have  the  goods,  and  his  damages  ;(1)  that  is,  damages  for  the  de- 
tention.(2)  The  language  of  the  judraient  being  in  the  alternative, 
that  the  plaintiff  do  recover  the  goods,  or  the  value  thereof^  it  is  in- 
cumbent on  the  jury  to  find  the  value,(3)  and  an  omission  in  this  re- 

(/)  PKUipt  T.  Rohmton,  4  Bingh.  106. 

ig)  Broadbmt  ▼.  Ledward,  3  P.  A  D.  46;  11  A.  ft  E.  209. 

(A)  Townsend's  Ui  Book  of  Jadgments,  344;  2Dd  Book  of  Judgments,  82,  83,  84,  85; 
Aston's  Entrief,  202,  pi.  8;  Peters  y.  Beyward,  Cro.  Jac.  681,  2;  Keilw.  64,  b.;  per 
Jhrowick^  C.  J. 


(1)  The  damages  in  detinue  should  be  the  entire  value  of  the  chattel,  whererer  the 
recovery  bars  a  subsequent  action,  as  in  case  of  a  bailee,  who  recovers  for  himself  and 
bailor.  But  where  the  plaintiff  has  only  a  particular  estate,  aad  another  th«  ranamdo', 
the  value  of  his  separate  interest  is  the  measure  of  damages,  as  the  action  of  the  remaki- 
der-man  is  not  barred.  Olateoek  v.  Hayt^  4  Dana,  60.  The  plaintiff  in  detinue  nay 
recover  the  worth  of  the  use  of  the  thing  detained  in  damages,  as  the  hire  of  a  slave 
during  the  unauthorised  detention.    lb.  62 ;  Jenningt  v.  Oibwrn^  Walker,  234. 

In  detinue  for  a  slave,  the  death  of  the  slave  pending  the  action  wiU  not  prevent  a 
recovery  for  the  value.  WkUe  v.  Roety  5  Stew,  k  Port.  123.  The  jury  finmd  for  the 
plaintiff,  in  detinue,  but  that  the  slave  d^ed  after  the  suit  was  brought  and  gave  no 
damages.  Held,  that  the  court  must  give  Judgment  for  the  value  of  the  slave  as  found, 
though  she  was  dead,  the  death  not  being  put  in  issue  by  plea  pmt  darrein  eonimmmmca.. 
Awtin  V.  JbfiM,  Gilmer,  341. 

(2)  If  several  things  are  demanded,  the  jury  ought  to  find  the  value  of  each  particular 
thing.  East,  T.  3  H.  6,  43,  a.  The  juiy  should  assess  the  value  of  each  article  sepa- 
rately ;  but  if  not  done,  under  the  statute  of  Mississippi,  a  writ  of  inquiry  lies.  Carawmf 
V.  M'Nieee^  Walker,  538.  The  judgment  in  trover  is,  "  that  the  plaintiff  do  recover  his 
damaget,^^    £niffhi  V.  Bourne^  Cro.  Elis.  116. 

(3)  An  aolion  of  detinue  cannot  be  maintained  on  a  judgment  in  a  former  action  of 
detinue  for  the  same  property.  Poeter  v.  Smaot^  1  Marsh.  394;  FiCAert  v.  IFdJkert, 
6  Muof.  II.  In  detinue  for  two  horses,  a  verdict  for  the  plaintiff  must  find  the  sepa- 
rate value  ef  each.  Buckner  v.  Baggin^  3  Monr.  59.  A  verdict  in  detinue  for  a  part  of 
the  things  demanded,  is  good  for  the  plaintiff  as  to  those  found  for  him ;  and  for  the 
defendant  as  to  the  remainder.  Thomas  v.  Tanner^  6  Id.  52.  The  omission  of  the  juy, 
in  an  action  of  detinue  for  slaves,  to  find  the  value  of  a  mother  and  each  child,  altbouf^ 
of  tender  years,  is  fatal  to  the  judgment.  Bell  v.  Pharr^  7>Ala.  807.  In  detinue  for  a 
cow  and  her  cfltlf,  and  fourteen  hogs,  it  is  not  error  if  the  jury  assess  an  aggregate  sum 
as  the  value  of  the  cow  and  calf,  and  another  sum  as  the  value  of  the  hogs.  Bagnet  v. 
OrutchJUldj  lb.  189.  So  also  in  detinue  for  several  articles,  judgment  should  be  rendered 
for  the  separate  value  of  each.    Millikin  v.  Or  eery  5  Mis.  489;  Thomas  v.  jHuuier,  6  Moar. 
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ttpect  cannot  be  supplied  by  a  writ  of  inquiry  of  damages.  (t)(l)  If 
several  thin^  are  demanded,  the  jury  ought  to  find  the  value  of  each 
particular  thing.  (A;)(2) 


♦CHAPTER  XVIL  [♦666] 

DISTRESS. 

I.  Op  the  Nature  and  Origin  op  a  Distress,    p.  666. 
11.  Op  the  Causes  ^or  whioh  a  Distress  mat  be  taken,  p.  667. 
in.  Op  the  Things  which  mat,  and  the  Things  which  mat  not, 

BE  Distrained.  .  p.  669. 
IV.  Who  mat  Distrain,    p.  674. 

V.  Op  the  Time  at  which  a  Distress  mat  be  taken,    p.  677. 
VI.  Op  the  Place  where  a  Distress  mat  be  taken,    p.  679. 
VII.  The  Manner  op  disposing  op  Distresses,  and  herein  op  the 
Sale  op  Distresses  por  Bent  Arrear.    p.  681. 
Tin.  Op  Pound  Breach  and  Bbsoous.    p.  686. 
IX.  Op  Abusing  the  Distress,  and  op  Irregularitt  in  the  Pro- 
ceeding BT  THE  PaRTT  DISTRAINING,     p.  687. 


I.  Of  the  Nature  and  Origin  of  a  IHstrt9%. 

The  power  of  distraining  was  given  to  the  lord,  (in  lieu  of  the  for- 
feiture of  the  land,)  for  the  purpose  of  enforcing  the  tenant  to  perform 
those  services  which  were  tne  consideration  of  his  enjoyment  of  the 
land.(3)    Hence  the  distress  was  considered  merely  as  a  pledge,  and 

(t)  Per  Coke,  in  Ckmefff  ease,  10  Rep.  119,  b.,  recognised  by  HoU^  0.  J.,  in  Htrhtrt  t. 
WaUr$,  Salk.  206,  where  he  said,  that  he  thought  that  a  contrary  determination  in  Burton 
T.  RobhuoHj  Sir  T.  Raym.  124,  and  1  Sid.  246,  was  not  law. 

{k)  Bast.  T.  3  Hen.  VI.  43,  a. 

^  ■  -■■  -■■ '  '  ' 

62.  In  detinae,  judgment  for  the  plaintiff  shonld  be  entered  in  the  alternative  for  the 
specific  article  claimed,  or  its  value  in  money,  or  it  will  be  error.  Brown  v.  Brown, 
5  Ala.  508. 

(1)  In  an  action  of  detinue  for  several  articles,  a  verdict,  giving  several  damages  for 
each  article,  is  erroneous,  and  a  judgment  thereon  must  be  reversed.  TKovmu  v.  Blunt, 
Litt.  Sel.  Gas.  114.  Whether  the  judgment  for  the  alternative  value  be  satisfied  or  not, 
no  new  action  of  detinue  lies.  Jennmgt  v.  Oibton,  Walker,  234.  Where  the  mother  of 
a  slave  is  recovered  in  detinue,  no  new  action  lies  for  her  issue  bom  before  the  com- 
mencement of  the  suit.  lb. 

^2)  As  to  recognisance  of  bail  in  detinue,  vide  Cloud  v.  CatUtt,  4  Leigh,  462. 

(3)  The  common  law  upon  this  subject  of  distresses  for  rent,  has  been  adopted  very 
generally  in  the  United  States ;  and  the  legislatures  of  the  different  states  have,  with 
more  or  less  conformity,  adopted  the  amendments  which  have  been  from  time  to  time 
engrafted  on  the  law  by  the  Parliament  of  Great  Britain.  In  Pennsylvania  and  New 
York,  for  instance,  the  provisions  of  8  Anne  and  11  Geo.  II.,  have  been  re-enacted,  with 
some  variations.  The  Pennsylvania  Act  of  2l8t  March,  1772,  {  14,  follows  the  provisions 
of  the  statute  of  Anne,  as  to  the  right  of  distress  after  the  expiration  of  the  lease,  pro- 
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for  refasing  to*  take  the  customary  oath,  when  eleeted  to  the  office  of  a 
constable  ;(t)  for  non-payment  of  an  amerciament  in  a  coart  leet,  for  a 
Baisance,(i)  or  for  an  offence  done  in  court ;(/)  lastly,  at  c6mmon  law, 
goods  or  cattle  damaee  feasant  may  be  di8trained.(9»)  A  landlord  can- 
not distrain,(n)(l)  unleas  there  be  an  actual  demise  to  the  tenant  at  a 
fixed  rent.  Hence  where  tenant  holds  under  an  agreement  for  a  {utare 
lease,  and  no  lease  has  been  executed  and  no  rent  subsequently  paid, 
the  landlord  cannot  distrain.(2)  Bat  payment(£A  of  rent  under  such  aa 
agreement  will  constitute  an  acknowledgment  or  a  tenancy  from  year 
to  year,  under  which  the  landlord  will  be  authoriied  to  distrain ;  and 
so  will  admission^p)  of  a  charge  of  half  a  year's  rent  in  an  account 
between  the  parties.  Secus,  where  tenant  holds  over  after  notice  te 
quit  by  landlord,  and  there  is  not  any  evidence  of  renewal  of  ten- 
ancy.(}) 

By  Stat.  6  Geo.  IV.  c.  16|  s.  74,  no  distress  for  rent  made  aiM  leried 
after  an  act  of  bankruptcy,  upon  the  goods  of  any  bankrupt,  (whether 
before  or  after  the  issmng  the  commission,)  shall  be  arailable  for  more 
than  one  year's  rent,  accrued  prior  to  the  date  of  the 
[  '^668  ]  ^commission,  but  the  landlord,  or  party  to  whom  the  rent 
shall  be  due,  shall  be  allowed  to  come  in  as  a  creditor  for 
the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not  be 
available.  This  section  applies  only  to  rent  accrued  due  before  the 
bankruptcy.(r) 

By  the  recent  act  for  amending  the  law  of  insolvency,  7  &  8  Yict 
c.  96,  s.  18,  no  distress  for  rent  made  and  levied,  after  the  filing  of  any 
petition  for  protection  from  process,  upon  the  goods  of  the  petitioner 

i: 

(m)  1  Inst.  142,  a.,  161,  a. 
(n)  Dunk  r. 
11  M.  AW.  16. 


t)  8  Go.  41,  a. 

k)  JProi  J.  Stem,  Gro.  Jac.  382.  (/)  1  Rol.  Abr.  666,  L  1. 


Dunk  T.  HunUtj  6  B.  &  A.  322;  RegnaH  ▼.  PwrUr^  7  Bingh.  451 ;  SinLtif  t.  MyU^ 
k  W.  16. 
(o)  Knight  T.  Btnettf  3  Bingh.  861 ;  Mmm  t.  Lov^joy,  Ry.  k  M.  365;  recogniied  in  Dm 
dem.  Thompson  t.  Amaf,  12  A.  a  B.  476 ;  4  P.  A  D.  177. 

{p)  Cox  T.  Bent,  5  Bingh.  185;  2  Moo.  k  P.  281 ;  recognized  in  BrayikwayU  t.  Btte4- 
McA,  10  M.  a  W.  494. 

[q)  Jenner  r.  Cleffff^  1  M.  a  Rob.  213,  Parke,  J. 
-)  Brigge  t.  Sowry,  8  M.  a  W.  729. 


i 


(1)  See  Orier  t.  Cowan,  Addis,  347;  Jaekt  t.  Smith,  I  Bay,  315,  443.  In  Warrm  ▼. 
Forney ^  13  S.  a  R.  52,  it  seems  to  hare  been  doubted  by  the  coart,  whether  a  right  of 
distress  existed  where  the  rent  was  payable  in  ^rotn  or  other  produce,  and  it  was  hdd 
that  a  distress  in  such  case  for  money ^  was  illegal.  The  reservation  of  rent  ea  wnwwi 
necessarily  constitates  a  lease  as  one  third  of  all  grain  raised.  Hoekina  ▼.  Bhovm,  I  Gill 
k  J.  266.  Distress  lies  for  rent  payable  in  grain  or  repairs  or  labour  if  for  a  sum  certain 
stipulated  by  contract,  but  otherwise  not  as  on^  third  of  the  com  to  be  raised,  (yiark  t. 
Farley^  3  Blackf.  264.  A  lease  of  a  grist  mill  for  one  year  rendering  ^<one  third  of  the 
toll,"  creates  the  relation  of  landlord  and  tenant  and  distress  lies.  Fry  t.  Janm,  2 
Rawle,  II.  In  Kentucky,  it  has  been  held,  that  a  landlord  may  distrain  fbr  rent  payable 
in  specific  articles,  but  he  cannot  sell  the  goods  distrained.    Cheen  t.  Cbmior,  1  Bibb,  60& 

(2)  Rent  may  be  payable  in  advance,  and  distrained  for  accordingly.  Rand  t.  Doty, 
4  Cowen,  576;  Peters  v.  Netckirk,  6  Id.  103.  In  DiUer  r.  Roberta,  13  S.  A  B.  60,  the 
court  declined  giving  an  opinion  on  this  point.  But  afterwards  it  was  held  that  distress 
would  lie  for  rent  payable  in  advance.  Boyer  v.  fhtatermacher,  2  Whart.  95 ;  ComMy 
T.  Staekwether^  1  Denio,  113.  A  tender  of  rent  makes  a  distress  wrongful,  though  the 
tender  be  not  made  until  after  the  rent  day.  Hunter  v.  Lt  C<mU,  6  Gowea,  7X8 ;  WHUame 
T.  Howard,  3  Munf.  277. 
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shall  be  available  for  more  tban  one  year's  rent,  but  the  landlord  or 
party  to  whom  the  rent  Bhall  be  due,  shall  be  a  creditor  for  the  over- 
plus. 

By  Prescription. — '&j  prescription,  a  distress  may  be  taken  for  an 
amercian;ient  in  a  court  baron ;(«)  for  a  penalty  imposed  for  a  breach  of 
a  by-law  \{t)  for  a  toll  in  a  fair«(u)(l) 

8.  By  Statute. — It  would  be  an  endless  task  to  enumerate  all  the 
statutes  which  give  a  remedy  by  distress ;  the  following,  however,  can- 
not be  omitted : — 

By  Stat.  4  Geo.  II.  c.  28,  s.  5,  ^^  Every  person,  body  politic  and  cor- 
porate, may  have  the  like  remedy  by  distress,  and  by  impounding  and 
selling  the  same,  in  cases  of  rent-seck,(2)  rents  of  assize,  and  chief 
rents,  which  have  been  duly  answered  or  paid,  for  the  space  of  three 
years,  within  the  space  of  twenty  years  before  the  23rd  day  of  Jan- 
uary, 1731,  or  shall  be  thereafter  created,  as  in  case  of  rent  reserved 
upon  lease."  In  Bradbury  v.  Wright,  Doug.  624,(a:)  the  court  were 
of  opinion  that  a  rent  reserved  on  a  grant  in  fee(8)  made  after 
the  statute  of  quia  emptareSj  and  oefore  the  *4  Geo.  11.  c.  [  *669  ] 
28,  was  in  its  nature  a  rent-seek,  and  that  it  could  not  be  dis- 
trained for  except  under  the  preceding  statute ;  in  which  case  the  dis- 
trainor, in  his  avownr,  ought  to  have  alleged,  that  the  rent  had  been 
duly  answered  or  paid,  for  the  space  of  three  years,  within  the  space 
of  twenty  years,  before  the  first  day  of  the  session  of  parliament'  in 
which  this  statute  was  made.  By  stat.  11  Geo.  II.  c.  19,  s.  18,  (ante, 
p.  622,^  ^^  Landlords  may  distrain  for  double  rent,  upon  tenants  wno  do 
not  deliver  up  possession  after  having  given  notice  of  their  intention  to 


in 


Rol.  Abr.  666, 1.  6. 
Djer,  321,  b.,  322,  a.,  pi.  23.  («}  1  Rol.  Abr.  666, 1.  10,  15. 

[x)  Cited  in  Bivit  t.  WaUon,  5  M.  &  V^.  255. 

(1)  A  distress  may  be  taken,  where  the  cnstom  warrants  it,  for  an  amerciament,  or 
fine  imposed  bj  the  steward  of  a  court  baron.    Co.  Ent.  tit.  Replevin,  pi.  1. 

(2)  There  cannot  be  a  rent- seek  issuing  out  of  a  term  for  years.  Hence,  if  a  lessee 
for  years  assign  his  term,  reserving  to  himself  a  rent,  he  cannot  enforce  the  payment  of 
such  rent  by  distress ;  because  a  rent  so  reserved  was  not  distrainable  for  at  common 
law,  and  not  being  a  rent-seek,  it  cannot  be  distrained  for  under  the  operation  of  this 

statute.  ^  V.  Cooper^  C.  B.  2  Wils.  375;  Parmenier  v.  WMer^  2  Moore,  (C.  P.)  656. 

So  if  termor  lease  for  remainder  of  term ;  Preece  v.  Carrie,  5  Bingh.  24 ;  but  in  such  case 
an  action  of  debt  is  maintainable;  Neweomh  v.  Harvey,  Carth.  161;  or  assumpsit;  5  Bingh. 
27.  A  tenant  from  year  to  year,  underletting  ft'om  year  to  year,  has  a  sufficient  rever- 
sion entitling  him  to  distrain.  Ege  v.  Ege,  5  Watts,  134 ;  and  see  by  Ld.  Tenterden,  C.  J., 
Curtii  V.  Wheeler,  1  M.  &  Malk.  493. 

(3)  A  rent  of  this  kind,  prior  to  the  statute  of  quia  emptoret,  would  have  been  properly 
denominated  a  fee-farm  rent.  The  word  fee-farm  imports  every  rent  or  service,  what- 
ever the  quantum  may  be,  which  is  reserved  on  a  grant  in  fee.  It  is  not  properly  appli- 
cable to  any  rents,  except  rent-service.  Hence,  since  the  statute  of  quia  emptores^  the 
granting  in  fee-farm,  except  by  the  king,  is  become  impracticable;  for,  by  the  operation 
of  that  statute,  the  grantor  parting  with  the  fee  is  without  any  reversion  and  without  a 
reversion  there  cannot  be  a  rent-service.  Litt.  sec.  216.  But  a  grant  in  fee,  reserving  a 
perpetual  rent,  with  a  power  of  distress,  will  be  good  as  a  rent-charge.  Harg.  1  Inst, 
143,  b.  n.  5.  And  it  seems,  that  if  such  a  rent  were  created  at  this  day,  without  a  power 
of  distress,  as  it  must  be  considered  as  a  rent-seek,  it  would  be  distrainable  for  under 
the  before-mentioned  statute,  4  Qeo.  II.  c.  28,  s.  5.  A  bequest  *'  of  60  dollars  as  an 
annui^  to  be  paid  out  of  the  profits  of  real  estate  annually,''  is  an  annuity,  and  not  a 
rent-charge,  and  no  distress  lies.    BobvMon  v.  TovfMhend,  3  Gill  k  J.  413. 
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quit,  durine  all  the  time  such  tenants  continae  in  possession.*'  This 
statute  applies  to  those  cases  only,  where  the  tenant  has  the  power  of 
determining  his  tenancy  by  a  notice ;  and  where  he  actually  gires  a 
valid  notice  sufficient  to  determine  it.(y)  In  a  cognizance  by  defen- 
dant as  bailiff  for  double  rent  under  the  18th  section  of  this  statute, 
the  terms  of  the  tenancy,  and  of  the  notice  to  quit,  should  be  so  shown 
that  the  tenant's  power  to  determine  the  tenancy  by  notice  to  his  land- 
lord for  that  purpose,  and  the  sufficiency  in  law  of  the .  notice  actually 
given  may  appear.(z)  VHiere  there  are  rents  for  which  the  party 
cannot  distrain,  yet  remedy  may  be  had  for  such  rents  in  a  court  of 
equity.(a)(l) 


III.  Of  the  Things  which  fnay^  and  the  Thinge  which  may 

not  be  Distrained, 

1.  For  Rent  Arrear. — ^It  may  be  laid  down  as  a  general  proposition, 
that  all  moveable  chattels  of  the  tenant  may  be  distrained  for  rent 
arrear,  if  they  are  found  upon  the  land  demised,(ftX2)  out  of  which  the 

(y)  Johnttone  y.  BuHeatoru^  4  B.  &  C.  922. 
(2)  Humberttont  v.  Dubois,  10  M.  ft  W.  765. 
(a)  Per  Comym,  B.,  Exch.  Tria.  5  ft  6  Qeo.  IL  MSS. 

(6)  Com.  Dig:.  Distress,  B.  1 ;  and  4  T.  R.  567,  S.  P.  Per  Lord  iTenyofi,  C.  J.,  in  Oortuk 
T.  Faikner, 

(1)  The  right  to  distrain  at  the  end  of  the  year,  is  not  affected  hj  an  agreement  in  the 
lease  that  the  landlord  may  re-enter,  if  the  rent  be  unpaid  at  a  stipulated  period  alter 
the  expiration  of  the  jear.    Smith  y.  Meanor^  16  S.  ft  R.  375. 

(2)  And  the  goods  of  a  stranger  foand  upon  the  demised  premises,  maj  be  distrained 
for  rent.  Adams  ▼.  Lecombe^  1  Dall.  440;  Kessler  t.  M^Conachy^  1  Rawle,  440.  In  Ken- 
tucky, by  statute  the  goods  of  a  stranger  are  not  liable  to  distress.  Cfraddoek  r.  Biddles- 
burgeTy  2  Dana,  212. 

A  chattel  is  privileged  against  distress  which  is  upon  the  premises,  in  consequence  of 
its  haying  been  delivered  to  the  owner,  to  be  wrought,  worked  up,  or  manned  in  the 
way  of  his  trade  or  employment.  On  this  principle  proceeded  Brown  t.  SbeeUl,  3  A.  ft  B. 
138,  (29  B.  G.  L.  R.  82,)  in  which  the  carcass  of  a  beast  sent  to  a  butcher  to  be 
slaughtered,  was  held  to  be  privileged  from  distress  in  respect  of  the  butcher's  rent. 
Still,  though  this  sort  of  privilege  is  no  doubt  very  beneficial,  and  has,  to  use  the  words 
of  Sir  John  Bailey,  in  the  case  I  have  just  cited,  "  been  from  time  to  time,  increased  in 
extent,  according  to  the  new  modes  of  dealing  established  between  parties  by  the  change 
of  times  and  circumstances,^'  the  courts  have  latterly  shown  a  strong  dispoaition  to 
restrain  it  from  exceeding  the  limit  strictly  wan*anted  by  that  principle ;  instances  of 
which  disposition  on  part  of  the  courts,  may  be  found  in  the  cases  of  Mu^raU  t. 
Oregory,  1  M.  ft  W.  633 ;  S,  C,  in  error,  3  Id.  677,  and  JueU  v.  Jaekmm,  7  Id.  450. 
The  American  cases  go  the  whole  length  of  this  doctrine,  and  even  further,  for  it  has 
been  held,  that  when  the  business  of  the  tenant  is  such  as  natnraUy  to  draw  to  his  pre- 
mises the  goods  of  other  people,  the  landlord  shall  not  be  allowed  to  distrain  them  lor 
rent  Thus,  it  has  been  held,  that  the  goods  of  a  lodger  in  a  boarding  house,  and  cattle 
received  by  a  tenant  to  be  pastured,  for  hire,  are  exempt  from  distress  for  the  rent 
£roum  T.  Sims,  17  S.  ft  R.  138;  £iddU  v.  Weldon,  5  Whart  9 ;  CadunUader  v.  TmdaU^  8 
Harris,  422;  Tounghlood  v.  Lovfry,  2  M'Cord,  39;  StoM  v.  JfaCActrt,  7  mU,  428.  In 
New  York,  the  goods  of  a  lodger  in  a  boarding  house  were  exempted  f)rom  diatress  by 
the  revised  statutes.  The  Act  of  1846  has  abolished  distress  for  rent  altogether.  Smith's 
Land,  and  Ten.  145,  and  note  to  Amer.  ed. 

By  the  laws  of  New  Brunswick,  being  in  that  respect  the  same  as  those  of  England,  a 
common  warehonse,  in  the  sense  in  which  the  word  is  used  in  relation  to  distress  for 
rent  in  arrear,  is  a  building  or  an  apartment  in  one,  used  and  appropriated  by  the  occi- 
pant,  not  for  the  deposit  and  safe-keeping  or  selling  of  his  own  goods,  but  for  the  psr- 
pose  of  storing  the  goods  of  others,  placed  there  in  the  regular  course  of  commercisl 


a^ 
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rent  issues,  but  no  where  else.(l)  Hence  where  the  exchmve  me  of 
the  land  of  the  river  Thames  opposite  and  in  front  of  a  wharf  between 
high  and  low  water-mark,  as  well  when  covered  with  water  as  dry,  for 
the  accommodation  of  the  tenants  of  the  wharf,  was  demised  as  appur- 
tenant to  the  wharf,  but  the  land  itself  between  hight  and  low  water 
was  not  demised ;  it  was  holden,(<;)  that  the  lessor  could  not  distrain, 
for  rent  arrear,  barges,  the  property  of  the  tenant,  lying  in  the  space 
between  high  and  low  water-mark,  and  attached  to  the  wharf  by  ropes. 
If  the  cattle  of  a  stranger  are  trespassers  on  the  land  of  the  tenant, 
the  lord  may  distrain  them,  although  the  stranger  made  fresh  Buit,(t2) 
and  although  the  cattle  be  not  levant  and  couchant.(e)  Sut  if  the  cat- 
tle of  their  own  accord  leave  the  land,  the  lord  cannot 
♦distrain  them.(/)  And  if  the  landlord  either  expresslv  or  [  *670  ] 
impliedly  consent  that  the  stranger's  chattels  shall  be  free  from 


Hen.  VIL  1,  b.,  2,  a.  (*)  15.  Hen.  VII.  17,  b. 


(e)  Capd  y.  Bunard^  Ezch.  Ch.  6  Bingh.  150 ;  3  Moo.  k  P.  480. 

(d)  7 

(/)  11  Hen.  VII.  4,  a. 

dealing  and  trade,  to  be  again  removed  or  reshipped.  Owen  y.  Boyle,  9  Shep.  47.  And 
goods  80  deposited  in  a  warehouse,  in  that  province,  are  not  liable  to  be  taken  in  distress 
for  rent  in  arrear  due  from  the  lessee  to  his  landlord.  lb.  And,  if  so  taken  and  sold, 
the  landlord  becoming  the  purchaser,  he  would  not  have  such  a  property  therein  as 
would  support  replevin  by  him  against  the  depositor  of  the  goods.  lb.  Goods  deposited 
with  another  to  await  an  opportunity  to  be  sold,  are  not  liable,  in  New  York,  to  distress 
for  rent  owing  by  the  bailee.     Connah  t.  Hale^  23  Wend.  462. 

Goods  consigned  to  a  commission  merchant  to  be  stored  or  sold,  are  not  subject  to 
distress  for  rent,  or  execution  for  the  debt  of  the  consignee.  But  it  is  otherwise  with 
goods  in  the  hands  of  one  not  a  commission  merchant,  and  it  not  clearly  appearing  in 
what  character  he  holds  them.  Bwm  v.  Orookt,  7  Watts  t  Serg.  452.  Goods  of  a  third 
person,  in  the  store  of  one  who  takes  merchandise  on  storage,  cannot  be  distrained  for 
rent.  Brown  v.  Simma,  17  S.  A  R.  138.  Goods  deposited  for  safe-keeping  in  the  store- 
house of  a  factor  who  underlet  from  a  commission  merchant,  are  not  subject  to  distress 
for  rent  due  the  first  lessor.     Walker  v.  Johnson,  4  M*Gord,  552. 

Where  an  undivided  moiety  of  a  room  was  demised,  together  with  the  right  of  common 
passage  along  an  entry  leading  to  and  from  the  room,  through  the  yard  into  the  street, 
it  was  held  that  the  landlord  could  not  distrain  furniture  of  the  tenant  kept  in  the  pas- 
sage-way. Whulow  V.  Eenry,  5  Hill,  481.  The  property  of  a  boarder,  if  in  the  use  of 
the  tenant,  with  the  boarder's  consent,  is  liable  to  distress  unless  the  consent  of  the  land- 
lord is  also  obtained.    Mathews  v.  Stone,  1  Hill,  565. 

(1)  The  goods  of  a  tenant  cannot  be  distrained  for  rent,  unless  they  have  been  on  the 
premises.  Bradley  v.  Pegyott,  Walker,  348 ;  Bitmely  v.  Wyatt,  1  Bay,  102.  Goods  of  an 
outgoing  tenant,  bond  fide  sold  to  his  successor,  and  remaining  on  the  premises,  are  not 
liable  for  rent  due  fh>m  the  former.  CUjford  v.  Beamee,  3  Watts,  246.  A  distress  made 
on  goods  of  assignee,  or  sub-lessee,  does  not  discharge  lessee  from  rent  subsequently 
accruing.  Manly  v.  lhq)uy,  2  Whart.  162.  Personal  chattels  alone  are  distrainable ; 
and  they  cannot  be  distrained  upon  after  they  are  levied  upon  under  an  execution.  iToni- 
ilton  V.  Reedy,  3  M^Gord,  38.  The  case  of  Bull  v.  Horlbeek,  1  Bay,  301,  seems  to  estab- 
lish the  doctrine,  that  a  negro,  found  accidentally  upon  a  tenant's  premises,  is,  in  South 
Carolina,  distrainable  for  rent  ,*  bnt  the  act  of  Assembly  of  December,  1799,  has  made 
the  reverse  the  law  in  that  state.  It  has  also  been  held,  that  a  negro  boy,  bound  out  to 
learn  a  trade,  is  not  liable  to  be  distrained  for  rent  due  by  the  master  to  whom  he  was 
bound.    Fhaelon  v.  M*Bride,  lb.  170. 

To  make  one's  goods  liable  for  distress  for  rent,  there  need  not  be  a  perfect  privity 
between  the  plaintiff  and  defendant.  Howard  Y.Rameey,  7  Har.  A  J.  113.  A.  contracted 
with  B.  to  build  him  a  sloop,  for  which  C.  was  to  pay  as  the  work  progressed,  and  furnish 
all  the  materials  and  labor,  except  what  belonged  to  the  ship-carpenter's  work.  The 
vessel,  while  in  A.'s  possession,  not  entirely  paid  for,  and  nearly  finished,  was  levied  on 
by  the  landlord  of  the  shipyard,  as  a  distress  for  rent  Held,  that  A.  had  an  interest  in 
the  vessel  to  the  extent  of  his  work  not  then  paid  for,  which  was  liable  to  distress  for 
rent  due  by  him.    M^Eldary  v.  Flcmnagan^  1  Har.  k  Gill,  308. 
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distress,  he  is  a  trespasser  if  he  distrain  tliem.(^)  So  a  lessor  cannot 
distrain  a  stranger*s  cattle  which  escape  from  a  close  belonging  to  a 
stranger,  into  the  land  whence  the  rent  issues,  through  defect  of  fences, 
which  either  the  le8Sor(A)  or  his  tenant(i^  was  bound  to  repair.(l)  The 
grantee  of  a  rent-charge  may  distrain  tne  goods  of  a  stranger  who  is 
not  shown  to  hold  by  a  title  paramount  to  the  rent-charge.(ik) 

Where  cattle  are  distrained  damage  feasant,  and  put  into  a  sufficient 
pound  and  escape  without  default  or  neglect  of  the  distrainor,  he 
may  maintain  trespass  ;{l)  for  otherwise  he  would  be  left  without  re- 
medy. 

If  the  estate  of  tenant  at  will  be  determined  either  by  his  own 
death,(ni)  or  by  the  act  of  the  landlord,  he  or  his  executors  may  reap 
the  com  sown  by  him.  And  therefore,  such  com,  though  purchased  by 
another  person  cannot  be  distrained  (in  case  of  the  death  of  the  tenant 
at  will)  for  rent  due  from  a  subsea  uent  tenant.  So  growing  com  sold(fi} 
under  ^  fieri  facias  is  protected  from  a  distress  for  rent. 

With  respect  to  those  things  which  by  law  are  privileged  from  dis- 
tress, it  may  be  observed  that  some  are  privileged  absolutely,  and  some 
conditionally.  In  the  first  class  may  be  numbered, — ^1,  Animals,  ferm 
naturce,  whereof  a  valuable  property  is  not  in  any  person ;  as  bucks, 
does,  &c.     Deer  kept  within  an  enclosure  do  not  fall  within  this  class, 

for  they  may  be  distrained,  (o) 
[  *671  ]  *2.  Such  things  as  cannot  be  restored  to  the  ownar  in  the 
same  plight  and  condition  as  they  were  in  at  the  time  of  taking 
them.  This  exemption  proceeds  on  the  ground  of  the  distress  having 
been  considered  at  common  law,  merely  as  a  pledge  ;^;7)  and  for  this 
reason,  sheave8(a')  and  shocks  of  com  were  not  £stramable  ;(2)  but  now 
by  Stat.  2  Will.  &  Ma.  c.  5,  s.  8,  ^'  sheaves  or  cocks  of  com,  or  loose 
corn,  and  hay,  lying  upon  any  part  of  the  land  charged  with  the  rent, 

(ff)  ffortford  V.  Webster,  6  Tyrwh.  409 ;  1  0.  M.  4  R.  696.  (k)  i  Leon.  T. 

(•)  Djer,  317,  b.,  318,  a. 

[k)  Safety  y.  Elffood,  1  A.  4  B.  191 ;  JohuM  T.  Faulkner,  2  Q.  B.  925;  2  6.  *  D.  184. 
[I)  WUliams  y.  Price,  3  B,  k  Ad.  695.  Cm)  EaUm  T.  Smtikby,  Willw,  131. 

\n)  Peacock  y.  Purvia,  2  B.  4  B.  362  ;  Wrighi  V.  Dewee^  1  A.  4  E.-64L ;  3  Key.  k  Mail 
790. 

(0)  DavUe  y.  PoweU,  WUlet,  47. 

Xp)  1  Inst.  47,  a. ;  Darby  y.  Harrii,  1  Q.  B.  895 ;  1  G.  4  D.  234. 
(q)  WUeanY.  Vuekei,  2  Mod.  61. 

(1)  "  There  is  a  difTerence  between  a  lord  distraining  within  his  seignorj,  and  a  Und- 
lord  distraining  for  rent  reserved  on  his  own  lease  ;  for  the  lord  has  nothing  to  do  with 
the  land  or  the  fences,  and  so  it  is  not  material  to  him  whether  the  fences  are  repaired 
or  not :  but  it  is  otherwise  of  a  landlord  ;  for  he  himself  ought  to  repair,  or  to  provide 
that  his  tenant  repairs  them,  else  he  would  take  advantage  of  his  own  wrong.  And  this 
diversity  seems  to  be  warranted  by  the  books,  Dy.  317,  318  ;  22  Edw.  IV.  49,  b. ;  7  Hen. 
VII.  1 ;  10  Id.  21 ;  15  Id.  17.  But  if  the  cattle  escape  into  the  land  without  any  defect 
of  the  fences,  or  where  the  tenant  of  the  land  in  which  they  are  distndned  is  not  boond 
to  repair  the  fences,  through  the  defect  of  which  the  cattle  escape  and  are  distrained,  h 
is  immaterial  to  the  lord  or  landlord,  whether  they  are  levani  and  eouchant  or  not."  Per 
Saundert,  in  Poole  v.  LonguevilU,  2  Saund.  289.  See  also,  Kemp  y.  Cruwes^  2  Lutw.  1590. 
Where  A.  owns  a  close  on  one  side  of  a  highway,  and  B.  on  the  other,  and  A.'s  cattk. 
through  defects  in  his  fence,  escape  into  the  highway,  and  thence  into  B.'s  close,  through 
defects  in  his  fence,  B.  may  lawfully  distrain  them  as  damage  featant.  Milie  y.  Stark,  i 
N.  Hamp.  R.  512. 

(2)  See  Oiven  y.  Blann,  3  Blackf.  64. 
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may  be  seized,  secured,  and  locked  up  in  tlie  place  where  found,  in  the 
nature  of  a  distress^  until  replevied ;  but  the  same  must  not  be  removed 
to  the  damage  of  the  owner  from  such  place/'('r) 

8.  Things  fixed  to  the  freehold ; — as  furnaces,  cauldrons,  kitchen 
ranges,  stoves,  coppers,  grates,(8)  the  doors  or  windows  of  a  house,  or 
the  like.(t(l)     At  common  law,  corn  growing  could  not  be  distrained, 

(r)  See  Johruon  r,  Faulkner^  2  Q.  B.  925. 

(t)  Darby  t.  ffarrisj  ub.  tup.  (t)  1  Ingt.  47,  a. 


(1)  A  copper  boiler  or  kettle,  fixed  in  a  brewery,  was  held  part  of  the  freehold.  Crrtty 
T.  ffolthhip,  17  S.  ft  R.  413.  So  a  steam  engine,  nsed  for  propelling  a  saw  mill.  Mor^ 
gan  v.  Arthart,  3  Watts,  140.  Bat  these  were  erected  bj  the  owner  of  the  inheritance ; 
and  in  Lemar  y.  MUeB,  4  Watts,  332,  a  steam  engine,  set  up  bj  the  tenant,  was  held  to 
be  personal  property.  "The  doctrine  of  fixtares,  by  which  the  nature  and  legal  inci- 
dents of  this  property  mast  be  determined,  is  involved  in  no  inconsiderable  degree  of 
uncertainty,  and  not  settled  by  consistent  and  clearly  defined  principles  of  general  appli- 
cation. It  rests  upon  a  long  coarse  of  judicial  decisions,  made  at  different  periods  of 
of  time,  and  nnder  a  variety  of  circumstances,  and  running  into  numerous,  complex  and 
conflicting  distinctions,  arising  out  of  the  peculiar  relation  of  the  parties,  and  the  pecu- 
liar circumstances  of  each  particular  case,  so  that  it  has  been  found  extremely  difficult 
to  reduce  this  branch  of  law  to  any  consistent  and  uniform  system. 

"  According  to  the  decisions,  an  article  may  be  a  fixture,  constituting  a  part  of  the 
realty,  as  between  vendor  and  vendee,  which  would  not,  under  like  circumstances,  be 
such  as  between  landlord  and  tenant ;  so  also,  an  article  may  be  such  fixture,  as  between 
heir  and  executor,  which,  under  like  circumstances  of  annexation,  would  not  be  such 
as  between  tenant  for  life,  and  the  remainder-man  or  reversioner.  And  also,  according 
to  the  decisions,  an  article,  affixed  to  the  premises  for  purposes  merely  agricultural,  may 
pass  by  a  conveyance  of  the  whole  as  a  fixture,  which  would  not  be  such  fixture  under 
like  annexation,  if  erected  or  affixed  for  the  purposes  of  trade  or  manufacture.  And  an 
article  attached  to  the  realty  may  be  removable  at  one  period  of  time  as  a  chattel,  which| 
with  the  same  annexation  at  another  period,  would  not  be  removable,  because  it  consti- 
tuted a  part  of  the  realty.  In  some  cases  it  has  been  determined,  that  in  order  to  consti- 
tute a  fixture,  the  article  should  be  so  united  by  physical  annexation  to  the  land,  or  to 
some  sabstance  previously  belonging  thereto,  that  it  cannot  be  detached  without  ix\jury 
to  the  property ;  while  in  other  cases,  articles  have  been  determined  to  be  fixtures,  and, 
as  such,  to  pass  by  a  conveyance  of  the  freehold,  with  but  a  slight  attachment  to  the 
realty,  and,  in  some  instances,  without  any  actual,  bat  by  simply  a  constructive  attach- 
ment 

"  The  term  fixture,  itself,  although  always  applied  to  articles  of  the  nature  of  personal 
property,  which  have  been  affixed  to  land,  has  been  used  with  different  significations, 
until  it  has  become  a  term  of  ambiguous  meaning.  And  this  ambiguity,  which  has 
attended  the  use  of  this  word  in  various  adjudications  and  by  different  writers,  has  been 
productive  of  much  of  the  uncertainty  which  has  perplexed  Investigations  falling  under 
this  branch  of  the  law.  The  term  fixture,  has  been  used  by  various  writers,  and  in 
numerous  reported  decisions,  as  denoting  personal  chattels  annexed  to  land,  which  may 
be  severed  and  removed  against  the  will  of  the  owner  of  the  freehold,  by  the  party  who 
has  annexed  them,  or  his  personal  representatives.  Amos  k  Ferrard  on  the  Law  of  Fix- 
tures, 2 ;  Gibbons'  Manaal  of  the  Law  of  Fixtures,  2  ;  Grady'a  Law  of  Fixtures  1 ;  2  Bou- 
▼ier's  Institates  of  Am.  Law,  162 ;  2  Kent's  Com.  344. 

"  There  may  be  some  propriety  in  this  definition  of  the  term,  when  confined  in  its  appli- 
cation to  the  relation  of  landlord  and  tenant,  or  tenant  for  life,  or  years,  and  remainder- 
man or  reversioner,  to  which  several  of  the  elementary  authors  have  chiefly  confined 
their  attention.  But  it  does  not  appear  to  express  the  accurate  meaning  of  the  term  in 
its  general  application.  An  article  attached  to  the  realty,  but  which  is  removable  against 
the  will  of  the  owner  of  the  land,  has  not  lost  the  nature  and  incidents  of  chattel  property. 
It  is  still  movable  property ;  passes  to  the  executor,  and  not  to  the  heir  ]  on  the  death 
of  the  owner,  may  be  taken  on  execution  and  sold  as  other  chattels,  &c.  A  removable 
fixtare,  as  a  term  of  general  application,  is  a  solecism — a  contradiction  in  words.  There 
does  not  appear  to  be  any  necessity  or  propriety  in  classifying  movable  articles,  which 
may  be,  for  temporary  purposes,  somewhat  attached  to  the  land,  under  any  general  de- 
nomination, distinguishing  them  from  other  chattel  property.  A  tree,  growing  upon  the 
soil,  or  any  other  article  belonging  to  the  freehold,  may  be  converted  into  a  chattel  by  a 
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because  it  adhered  to  tlie  freehold.(fi)  But  now  by  Btat.  11  Geo.  IL  c 
19,  8.  89  ^^  Landlords,  or  their  bailiffs,  or  other  persons  empowered  by 

(11)  1  Rol.  Abr.  666,  (H.)  pi.  3. 

sererance  from  the  land.  It  is  an  ancient  maxim  of  the  law,  that  whatever  beccmei 
fixed  to  the  realty,  thereby  becomes  acce9soi7  to  the  freehold,  and  partakes  of  all  itslegil 
incidents  and  properties ;  cannot  be  severed  and  removed  without  the  consent  of  the  owner. 
Quiequid  planiatur  toloj  boIo  eedit^  is  the  language  of  antiquity,  in  which  the  maxim  has 
been  expressed.  The  term  fixture,  in  its  ordinary  signification,  is  expressive  of  the  act 
of  annexation,  and  denotes  the  change  which  has  occurred  in  the  nature  and  legal  inci- 
dents  of  the  property,  and  appears  to  be  not  only  appropriate  but  necessary,  to  distin- 
guish  this  class  of  property  from  movable  property,  possessing  the  nature  and  incidents 
of  chattels.  It  is  in  this  sense  that  the  term  is  used  in  far  greater  part  of  the  ac|judicated 
cases.  10  H.  7  PI.  2  ;  Go.  Lit.  53  a,  4;  Co.  53;  2  Smith's  Lead.  Cas.  214;  Ch.  Kent's 
note  (d),  2  Kent's  Com.  345  ;  Dudly  v.  Ward,  Ambl.  113 ;  Elves  v.  Main,  3  East,  57. 

**  It  is  said  that  this  rule  has  been  greatly  relaxed  by  exceptions  to  it,  established  in 
favor  of  trade,  and  also  in  favor  of  the  tenant,  as  between  landlord  and  tenant.  And 
the  attempt  to  establish  the  whole  doctrine  of  fixtures  upon  these  exceptions  to  the  gene- 
ral rule,  has  occasioned  much  confusion  and  misunderstanding  on  this  subject. 

*'  Amos  and  Ferrard,  in  their  treatise  on  the  law  of  fixtures,  mention  the  division  of  the 
subject  into  removable  and  irremovable  fixtures,  and  give  a  definition  of  each  class.  (See 
Amos  k  Ferrard  on  Fixtures,  11.)  And  they  remark,  that  it  is  difficult  to  determine  in 
which  of  the  above  senses  it  is  most  frequently  employed.  This  classification  of  fixtures 
may  be  essential  to  a  correct  understanding  of  the  double  sense  in  which  the  term  has 
been  frequently  used  in  the  authorities,  but  it  would  not  seem  to  be  needed  for  any  other 
purpose. 

"The  civil  law  has  been  commended  for  its  simple  and  natural  classification  of  property 
into  the  obvious  and  universal  distinction  of  things  movable  and  things  immovable^ 
things  tangible  and  things  intangible.  Whatever  would  be  movable  property  by  the 
civil  law,  would  fall  under  the  denomination  of  chattels  personal,  by  the  common  law. 
And  everything  attached  to  the  freehold  perpetui  usus  cauta  belonged  to  the  ra  tmmobUa 
of  the  civil  law.  Taylor's  Elements  of  the  Civil  Law,  475.  This  simple  division  of  pro- 
perty seems  to  be  founded  in  reason  and  the  nature  of  things. 

*<  The  great  difficulty  which  has  always  perplexed  investigation  upon  this  subject,  has 
been  the  want  of  some  certain,  settled,  and  unvarying  standard,  by  which  it  could  be  deter- 
mined what  amounts  to  a  fixture,  or  what  connection  with  the  land  will  deprive  a  chattel 
of  its  peculiar  legal  qualities,  as  such,  and  make  it  accessory  to  the  freehold.  Fixtures 
belong  to  that  class  of  property  which  stands  upon  the  boundary  line  between  the  two 
grand  divisions,  of  things  real  and  things  personal,  into  which  the  law  has  classified 
property ;  a  distinction  not  merely  artificial,  but  founded  on  reason  and  the  nature  of 
things — regarding  not  only  the  natural  qualities  of  immobility  on  the  one  hand  and  mo- 
bility on  the  other,  but  also  the  legal  constitution  and  incidents  to  which  each  class 
respectively  is  subject.  In  the  great  order  of  nature,  when  we  compare  a  thing  at  the 
extremity  of  one  class  with  a  thing  at  the  extremity  of  another,  the  difference  is  glaring; 
but  when  we  approach  the  connecting  link  between  the  two  great  divisions,  it  is  often 
difficult  to  discover  the  precise  point  where  the  dividing  line  is  drawn. 

"  There  are  some  matters,  having  their  foundation  in  things  real,  which  are,  neverthe- 
less, by  principles  of  the  common  law,  attended  with  some  of  the  qualities  of  things  per- 
sonal, and  therefore  termed  chattels  real ;  such  as  estates  less  than  freehold,  easements, 
rents,  emblements,  &c.  These,  however,  are  easily  identified,  and  have  no  connection 
with  fixtures.  And,  again,  there  are  others  which,  though  movable  in  their  nature,  and 
apparently  forming  within  the  definition  of  things  personal,  are,  in  respect  of  their  legal 
qualities,  of  the  nature  of  things  real.  Belonging  to  this  class  are  heir-looms  and  things 
in  the  nature  of  heir-looms,  which,  by  special  custom,  pass  with  the  inheritance ;  aUo, 
Aiumah  fer/p  natursp,  not  domesticated  so  as  to  fall  under  the  denomination  of  chattels, 
yet  so  confined  to  the  realty  as  to  become  appurtenant  to  it;  such  as  deer  in  a  park, 
pij^eons  in  a  pigeon-house,  conies  in  a  warren,  fish  in  a  pond,  &c. ;  also,  article  some- 
times called  fixtures  on  the  principle  of  constructive  attachment,  such  as  the  deeds  and 
other  papers  which  constitute  the  muniments  of  title  to  the  land,  the  keys  of  a  hoase, 
&c.,  which  belong  to  realty,  and  pass  with  it,  not  upon  the  principle  of  fixtures,  but 
upon  the  principle  of  being  necessary  and  essential  incidents  to  it,  and  of  no  value  ab- 
stracted from  it.  None  of  these  articles  acquire  their  legal  qualities  upon  the  principle 
of  a  fixture.    A  fixture  is  an  article  which  was  a  chattel,  but,  by  being  physically  annexed 
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them  may  distrain  corn,  jP^^^'  ^^  other  product,  growing  on  any  part 
of  the  land  demised."     The  word  ^'  product/'  in  the  foregoing  section, 

or  affixed  to  the  realty,  became  accessorj  to  it  and  parcel  of  it.  But  the  precise  point 
in  the  connection  with  the  realty,  where  the  article  loses  the  legal  qualities  of  the  chattel 
and  acquires  those  of  the  realty,  often  presents  a  question  of  great  nicety,  and  sometimes 
difficult  of  determination.  And  a  review  of  the  authorities,  from  the  time  of  the  year- 
books down  to  the  present  period,  does  not  furnish  any  one  established  and  certain 
criterion  of  universal  application,  by  which  this  line  of  demarkation  can  be  clearly 
ascertained  and  pointed  out.  It  may,  however,  be  useful,  to  examine  the  authorities, 
and  endeavor  to  extract  from  them  the  most  uniform,  reasonable,  and  consistent  principle, 
as  a  standard  by  which  a  fixture  can  be  always  determined. 

« If  there  be  any  thing  well  settled  in  the  doctrine  of  fixtures,  it  is  this,  that  to  constitute 
a  fixture,  it  is  an  essential  requisite  that  the  article  be  actually  affixed  or  annexed  to  the 
realty.  The  term  itself  implies  this.  Walker  v.  Sherman^  20  Wend.  636.  But  the 
mode  or  degree  of  the  annexation,  which  is  essential,  is  a  matter  about  which  the  autho- 
rities are  greatly  in  conflict.  Amos  and  Ferrard,  in  their  work  above  referred  to,  page  2, 
lay  down  the  rule  as  follows :  *  It  is  necessary,  in  order  to  constitute  a  fixture,  that  the 
article  should  be  let  into  or  united  to  the  land,  or  to  substances  previously  connected 
therewith.'  The  manual  of  Gibbon,  and  the  work  of  Grady,  on  fixtures,  are  to  the  same 
effect.  And  numerous  adjudicated  cases  are  referred  to  by  these  elementary  writers 
establishing  the  same  doctrine.  A  number  of  the  authorities,  both  English  and  American, 
decide,  that  to  give  chattels  the  character  of  fixtures,  and  deprive  them  of  that  of  person- 
alty, they  must  be  so  firmly  affixed  to  the  real  estate  that  they  cannot  be  removed  without 
injury  to  the  freehold  by  the  act  of  removal,  and  apart  from  the  abstraction  of  the  thing 
removed.  Farrer  v.  Chauffettey  6  Denio,  337.  This  doctrine,  however,  does  not  furnish 
a  criterion  of  uniform  application,  or  one  which  will  bear  the  test  of  examination. 
Millstones  in  a  mill,  and  even  the  waterwheel,  and  a  great  variety  of  other  articles  well 
established  by  authority,  and  universally  admitted  to  be  fixtures,  may  often  be  removed 
without  any  actual  injury  to  the  structure  or  building  by  the  act  of  removal.  Fences, 
which  are  undeniably  fixtures,  and  so  admitted  by  all  the  authorities  referring  to  them, 
although  actually  annexed  to  and  in  connection  with  the  land,  are  yet  not  let  into  the 
ground,  or  fastened  to  any  thing  which  is  imbedded  in  the  earth.  The  doors,  windows, 
window-shutters,  ftc,  of  a  mansion-house,  may  be  raised  and  removed  without  any 
actual  or  physical  injury  either  to  the  building  or  to  the  article  removed ;  so  also  in  a 
mill,  with  the  mill-stones,  hoppers,  and  bolting  apparatus,  as  usually  fixed  in  a  mill,  yet 
it  has  never  been  questioned  that  these  articles  are  fixtures. 

"  There  is  another  class  of  authorities,  in  which  it  is  laid  down,  that  the  true  test  of  a 
fixture  is  the  application  of  the  article  to  the  use  or  purpose  to  which  the  realty  is  appro- 
priated, however  slight  its  physical  connection  with  it.  Farrar  v.  Staekpole,  6  Greenl. 
157 ;  Chay  v.  ffoldship^  17  Serg.  ft  Rawle,  413.  And  some  cases  have  gone  so  far  as  to 
make  this  the  only  test,  and  even  dispense  with  actual  or  physical  annexation.  Voorheet 
T.  Freeman,  2  Watts  k  Serg.  114  ;  Pyle  v.  Pennock,  lb.  391.  This  rule  is  in  conflict  with 
those  authorities  which  make  the  mode  of  the  physical  annexation  the  tett;  and  it  will 
not  bear  examination  as  a  criterion  of  general  application.  If  adaptation  and  necessity 
for  the  use  and  enjoyment  of  the  realty  be  the  sole  test  of  a  fixture,  then  the  implements 
and  the  domestic  animals  necessary  for  the  cultivation  of  a  farm,  and  a  great  variety  of 
other  articles  subjected  to  the  use  of  the  land  or  its  appurtenances,  which  never  have  been 
and. never  can  be  recognized  as  such,  would  be  fixtures.  It  would  utterly  confound  the 
rule  by  which  the  rights  of  the  vendor  and  vendee,  heir,  and  executor,  ftc,  have  been 
heretofore  governed.  In  the  case  of  the  Vespaieh  Line  v.  Billanyy  12  N.  H.  R.  205,  the 
court  expressed  the  opinion,  that  actual  annexation  to  the  freehold,  and  adaptation  to  its 
purpose,  must  both  unite,  in  order  to  render  personal  property  incident  and  appurtenant 
to  real  estate. 

"  In  some  of  the  authorities,  the  intention  of  the  party  making  the  annexation  is  laid 
down  as  the  true  test  of  a  fixture.     Winelaw  v.  The  MerehanU  Ins,  Co.y  4  Mete.  306. 

"  Mr.  Dane,  in  his  Abridgment  of  American  Law,  vol.  3,  p.  156,  remarks  :  ^  It  is  very 
difficult  to  extract  from  all  the  cases  as  to  fixtures  in  the  books,  any  one  principle  on 
which  they  have  been  decided,  though  being  fixed  or  fastened  to  the  soil,  house,  or  free- 
hold, seems  to  have  been  the  leading  one  in  some  cases,  yet  not  the  only  one.'  And  he 
adds,  in  reference  to  this  matter,  not  the  mere  fixing,  or  fastening,  is  alone  to  be  regarded, 
but  the  use,  nature,  and  intention.  From  the  examination  which  I  have  been  enabled  to 
give  to  this  subject,  and  after  a  careful  review  of  the  authorities,  I  have  reached  the 
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applies  to  SQch  prodacts  of  the  land  only  as  are  simflar  to  those  sped- 
fied ;  to  all  of  which  the  process  of  becoming  ripe,  and  of  being  cnt, 
gathered,  made,  and  laid  up  when  ripe,  is  incidental.  Hence  trees, 
shrubs,  and  plants,  growing  in  a  nursery-ground,  cannot  be  distrained(j) 
for  rent. 

4.  Things  delivered  to  a  person  exercising  a  trade(y)  or  employment, 
to  be  carried,(2)  wrought,  or  manufactured  in  the  way  of  his  trade,  are 
not  distrainable, — as  cloth  deliyered  to  a  tailor  ;(1)  goods  sent  to  an 
auctioneer  to  be  sold  on  premises(a)  occupied  by  him ;  worsted  yam  to 
a  stocking-weaver  ;(&)  a  bullock(e)  sent  by  one  butcher  to  the  shop  of 
another  to  be  slaughtered.     So  a  horse  standing  in  a  smith's  shop,  for 

the  purpose  of  beinff  shod,  or  in  a  common  inn,(2)  cannot  be 
[  *672  ]  distrained,  because  it  must  be  presumed  *that  such  things  so 

found  belong  to  strangers.  So  goods  of  the  principal,  in  the 
hands  of  his  factor,  cannot  be  distrained,((2)  by  the  landlord  of  the 
factor's  premises,  for  arrears  of  rent  due  to  him  from  the  factor  ;(3)  for 
the  advancement  of  trade  equally  requires  that  goods  should  be  placed 
in  the  hands  of  a  factor  for  sale,  as  that  they  should  be  placed  in 
the  hands  of  a  carrier  for  carriage;  and  the  instances  enumerated 
by  Sir  Edward  Coke^  under  the  exception  in  favour  of  trade,  are 
only  put  by  way  of  example.  So  goods  landed  at  a  wharf,  and  de- 
posited by  a  factor  to  whom  they  were  consigned,  in  a  warehouse  on 
the  wharf,  until  an  opportunity  for  sale  should  arise,  are  not  distrain- 
able for  rent  due(6^  in  respect  of  the  wharf  and  warehouse.  But  in 
the  following  case  tne  judges  said,  they  would  not  extend  the  princi{de 

(x)  Clark  ▼.  Oaskarth,  8  Taunt  431.  (y)  1  Inst.  47,  a, 

[*)  Per  Cur.  J  in  Oubourn  v.  Bursty  Salk.  249,  cited  in  Brotm  t.  Shtvt'U,  2  A.  A  E.  13S. 

'«)  Adams  v.  Grane^  1  Crompton  k  Meeson,  380;  3  Tyrw.  326,  S,  C. 

[b)  Wood  V.  Clarke,  1  Cr.  k  J.  484 ;  I  Tyrw.  314,  S,  C,  But  the  pririlege  is  confined 
to  the  materials  which  the  employer  supplies,  and  does  not  extend  to  the  machineiy  by 
which  the  working  up  is  effected.     S.  C. 

ic)  Brown  ▼.  Shevill,  2  A.  ft  E.  138 }  4  Not.  k  Han.  21t,  recognised  in  GAtim  t.  Inmu, 
\.  B.  39. 
(d)  Oilman  t.  Flton^  3  B.  ft  B.  76.  (e)  l%omp§OH  ▼.  MashiUr^  1  Bingh.  283. 

conclusion  that  the  united  application  of  the  following  requisites  will  be  found  the 
safest  criterion  of  a  fixture : 

"  Ist.  Actual  annexation  to  the  realty,  or  something  appurtenant  thereto. 

"  2nd.  Application  to  the  use  Or  purpose  of  that  part  of  the  realty  with  which  it  is 
connected. 

*'  3rd.  The  intention  of  the  party  making  the  annexation  to  make  the  article  a  permanent 
accession  to  the  freehold — this  intention  being  inferred  ftom  the  nature  of  the  article 
affixed,  the  relation  and  situation  of  the  party  making  the  annexation,  the  structure  and 
mode  of  the  annexation,  and  the  purpose  or  use  for  which  the  annexation  has  been  made." 
Teaff  V.  Uticitl,  1st  Am.  Law.  Reg.  728,  734,  per  Bariley^  C.  J.  See  2  Smith's  L.  Ca*.  99 
and  248,  5th  Am.  ed.,  notes. 

(1)  The  exemption  of  cloth  sent  to  a  fulling  mill  to  be  wrought,  extends  only  to  goods 
of  strangers,  and  not  to  those  of  the  tenant  himself.    Ifosktru  v.  Paul,  4  Halstead,  110. 

(2)  It  seems  that  the  privilege  of  a  common  inn  does  not  extend  to  a  lirery  stable. 
See  Francis  v.  Wyatty  1  Bl.  R.  483,  and  3  Burr.  1498,  where  the  question  was,  "  whether 
a  carriage  standing  in  the  yard  of  a  livery-stable  was  distrainable  for  rent  dne  to  the 
landlord  from  the  keeper  of  the  livery-stable?"  This  case  was  twice  arg:ued;  but  the 
court  appearing  to  be  strongly  inclined  in  favor  of  the  distress,  the  owner  of  the  car- 
riage declined  bringing  the  question  to  a  third  argument  which  had  been  directed  by 
the  court. 

(3)  S.  P.  Brown  v.  SimSj  17  Serg.  ft  Rawle,  138.  So  of  goods  sent  to  an  auetionar  far 
sale.    Himtly  v.  Wyatt^  1  Bay,  102. 
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beyond  the  decided  ca8e8«  Hence  where  salt  was  manufactured  and 
publicly  sold  at  certain  salt-works,  and  carried  away  in  boats  of  the 
purchasers,  which  came  for  the  purpose  of  being  loaaed  with  it  into  a 
cut  or  canal  on  the  premises,  communicating  with  a  public  navigation ; 
and  the  boat  of  A.,  an  alkali-manufacturer,  was  lying  in  the  cut  or 
canal  for  the  purpose  of  receiving  and  carrying  away  salt  bought  by 
A.  for  the  purposes  of  his  manufactures ;  it  was  holden,(/)  that  the 
boat  was  not  privileged  from  distress  for  arrears  of  an  annuity  issuing 
out  of  the  land  on  which  the  salt  works  were  erected,  and  granted  by 
the  manufacturer  and  seller  of  the  salt.  So  brewer's  casks,  left  by  the 
brewer  in  a  public-house  until  the  liquor  contained  in  them  has  been 
consumed,  are  not  exempt  from  a  distress  for  rent  arrear  in  respect  of 
the  public-house.(^) 

5.  Goods  distrained,  damage  feasant :  for  they  are  in  the  custody  of 
the  law.(A)(l)  But  goods  seized  by  a  messenger  under  a  fiat  in  bank- 
ruptcy are  not  while  in  his  custody  privileged  from  distress  for  rent  due 
from  the  bankrupt  to  his  landlord.(t) 

Among  those  things  which  are  privileged  from  distress,  conditionally, 
may  be  numbered, — 1.  Beasts  of  the  plough,  which  are  exempt,  if 
there  be  a  sufficient  distress  besides  on  the  land  whence  the  rent 
issues  :{k){2)  ^^  The  landlord  has  a  right  to  resort  to  the 
^subjects  01  distress  which  are  immediately  available  to  raise  [  *678  ] 
the  arrears  of  rent  by  sale,  and  is  not  bound  to  take  those 
which  cannot  be  productive  till  a  future  period,  as  crowing  crops.  If 
there  are  other  moveable  chattels  to  the  amount  of  the  rent  and  ex-^ 

1>en8e8,  besides  averia  caruecBy  he  would  not  be  justifiable  in  taking  the 
atter ;  but  if  there  are  not,  he  has  a  right  to  take  all,  or  as  many  of 
the  beasts  of  the  plough  as  may  be  necessary  with  the  other  moveable 
and  saleable  chattels  to  satisfy  the  arrears  and  charges."(Z) 

2.  Implements  of  trade,  as  a  stocking- frame,(m)  or  a  loom,(n)  if  they 
are  in  actual  use,  and  there  is  sufficient  distress(o)  besides.  So  where 
a  threshing-machine  was  not  in  use,  and  there  was  not  any  evidence  of 
other  goods  being  on  the  premises;  it  was  holden,(j:>)  that  the  thresh- 
ing-machine was  not  privileged  from  distress.(8) 

(/)  Mutpratt  T.  Oregwry^  3  M.  A  W.  677,  on  error  in  Ezch.  Gh.,  affirming  Judgment  of 
Court  of  Exchequer,  1  M.  A  W.  633. 

[g)  JouU  V.  JacJuon,  7  M.  ft  W.  450.  (A)  1  Inst.  47,  a. 

t)  Brigga  ▼.  Sowry,  8  M.  ft  W.  729.  (k)  1  Inst.  47,  a.  b.,  161,  a. 

I)  Per  Parke^  B.,  delivering  judgment,  Piggott  v.  BirUe;  1  H.  ft  W.  441. 

m)  Simpton  Y.  ffartopp^  Willes,  612  ;  Waits  ▼.  Daviesj  Scacc.  H.  20  Geo.  III.  MS.  S.  P. 


!nj  Oorton  v.  Fdlkntr^  4  T.  R.  666. 


^  Roberts  v.  Jackson^  Peake's  Additional  Gases,  p.  37,  Kengon,  G.  J. 
\p)  Fenton  v.  Logan^  9  Bingh.  676 ;  3  M.  ft  Sec.  82,  5.  C,  recognising  Wood  t.  Clarity 
1  Gr.  ft  J.  484. 

(1)  It  seems  that  the  same  rule  holds  with  respect  to  goods  taken  in  execution,  and 
for  the  same  reason.    Eaton  ▼.  Southbg^  Willes,  131. 

(2)  But  beasts  of  the  plough  may  be  distrained  for  the  poor-rates,  although  there  are 
other  distrainable  goods  on  the  premises,  more  than  sufficient  to  answer  the  \alue  of  the 
demand.  Hutchins  y.  Chambers^  1  Burr.  579.  This  decision  proceeded  on  the  ground, 
that  a  seizure  under  the  statute  43  EUz.  c.  2,  and  similar  acts,  resembled  a  common  law 
distress  only  in  being  replevisable ;  and  that  it  was  in  other  respects  analogous  to  a 
common  law  execution,  under  which  any  goods  of  the  debtor  may  be  seized. 

(3)  The  exemptioa  of  certain  priyileged  goods  from  distress  may  be  waived  by  consent 
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8.  Other  things  in  actual  nse,  as  a  horse  wheron  a  person  is  riding,(9) 
or  an  axe  in  the  hands  of  a  person  cutting  wood,  &c.  The  two  last  in- 
stances of  exemption  proceed  on  this  ground,  that  if  in  such  cases  a 
f)ower  of  distress  were  given  by  law,  the  exercise  of  it  would  frequently 
ead  to  a  breach  of  the  peace.  With  respect  to  those  things  which  may 
be  distrained  damage  feasant,  it  may  be  laid  down  as  a  general  rule, 
that  all  chattels  trespassing  on  the  land  may  be  distrained  damage 
feasant.  The  law,  indeed,  has  extended  this  prinoipljS  so  far  as  to  per- 
mit A.  to  distrain  the  cattle  of  B.  damage  feasant,(r)  in  the  close  of  A., 
although  they  were  put  there  by  a  stranger,  without  the  privity  of  B. 
It  is  to  be  observed,  however,  that  a  horse  whereon  a  man  is  riiting, 
cannot  be  distrained  damage  feasant  ;(s)  nor  a  horse  and  cart  in  the 
actual  possession  and  under  the  personal  care  of  and  being  used  by  any 
person  ]{t)  for  the  same  exemption  is  allowed  here  as  in  cafes  of  dis- 
tress for  rent  arrear,  and  for  the  same  reason ;  lest  by  the  permission 
of  such  distress  a  breach  of  the  peace  should  ensue.  By  stat.  7  Ann. 
c.  12,  s.  8,  it  is  enacted  and  declared,  that  process  of  distress  against 
the  goods  of  any  ambassador,  or  other  public  minister  of  a  foreign 
state,  or  of  their  domestic  servants,  shall  be  void. 


[♦674]  *IV.   Who  majf  Dittram. 

The  king  may  reserve  a  rent  out  of  a  franchise  or  matter  incorporeal, 
as  well  as  out  of  lands,  and  may  distrain  for  it  on  any  other  lands  of 
the  tenant  not  subject  to  the  rent;  but  not  on  such  other  lands  of  the 
tenant  as  are  let  out  by  tenant  or  extended.  And  by  stat.  22  Car.  II. 
c.  6,  the  grantee  of  a  fee-farm  rent  has  the  same  power  of  distress  as 
the  king  had.(u)(l) 

1.  Bjf  Statute.{2)    By  stat.  7  Hen.  VIII.  c.  4,  it  is  enacted,(a;) 

(q)  1  lott  47,  ft.  (r)  1  Bol.  Abr.  665,  1,  25 

U)  Story  ▼.  Robinttm^  6  T.  R.  138 ;  per  Dmiton^  J.,  in  CoUiiu  t.  Renivm^  Saj.  R.  139. 
[t)  Field  T.  Adameif  12  A.  &  B.  649 ;  4  P.  &  D.  504.    See  Bunch  t.  Kammfton^  1  Q.B. 
679 ;  4  P.  A  D.  509,  n. 
(u)  Attorney- General  t.  Mayer  of  Coftmiry,  1  P.  Wma.  306. 
(z)  See  1  Inst.  104,  b. 

of  tenants.  Jf  Kinney  t.  Reader^  6  Watts,  34.  The  "  necessary  tools  of  a  tradesman," 
exempt  from  distress  bj  statute,  include  not  merely  instruments  taken  into  the  hand,  bot 
all  those  without  which  a  tradesman  cannot  work  at  his  trade.  JtZ><nceU  t.  Skt^twtlL 
2  Whart.  26. 

In  Penney Ivania,  by  the  Act  of  1849,  property  to  the  value  of  three  hnndred  doQars, 
exclusive  of  all  wearing  apparel  of  the  defendant  and  his  family,  and  all  Bibles  and 
school  books  in  use  in  the  family,  is  exempted  from  levy,  and  sale,  or  execution,  or  by 
distress,  for  rent.  Act  9th  April,  1849,  )  1,  Pam.  Law,  p.  533 ;  Brightly's  Pnrd.  I^. 
331,  8th  ed.     As  to  New  Jersey,  see  Nixon's  Dig.  204. 

(1)  In  New  York  it  is  held  that  a  distress  may  in  all  cases  be  made  upon  a  lease  by 
parol,  which  would  be  valid  by  the  statute  of  frauds,  where  the  lessor  retains  the  reverw 
•ion.  Cornell  v.  Lamby  2  Cowen,  652  ;  SehuyUr  v.  Legget,  lb.  660.  A /MirW  authority  is 
sufficient  for  a  distress.  Frctneueut  v.  Reigari^  4  Watts,  98.  See  Smith's  Land,  and 
Tenant,  140. 

^2)  The  provisions  of  statute,  13  Edw.  I.  c.  37,  that  no  distress  shall  be  taken  bat  by 
bailififs  sworn  and  known,  do  not  apply  to  a  distress  for  rent.  BegbU  r.  Bayne,  2  Bingh. 
N.  0. 124. 
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'^  That  the  recoverors  of  manors,  lands,  and  adyowsons,  their  heirs  and 
assigns,  may  distrain  for  rents,  services,  and  cnstoms,  due  and  unpaid, 
and  make  avowry  and  justify  the  same,  and  have  like  remedy  for  re- 
covering them  as  the  recoverees  might  have  done  or  had,  although  the 
recoverors  were  never  seised  thereof,"  By  stat.  32  Hen.  VIII.  c.  37, 
B.  1,  "  The  personal  representatives  of  tenants  in  fee,  tail,  or  for  life, 
of  rent-services,  rent-charses,  rent-seek,  and  fee-farms,  may  distrain 
for  the  arrears,*upon  the  land  charged  with  the  payment,  9o  long  om 
the  land$  continue  in  the  seisin  or  possession  of  the  tenant  in  deinesnej 
who  ought  to  have  paid  the  rent  or  jee-farm^  or  of  some  person  claiming 
under  him  In/purchase^  gift,  or  descent.'^  This  statute  provides  a  re* 
medy  where  the  testator  dies  seised  of  a  rent  to  him  ana  his  heirs,  or 
for  life,  and  where  by  his  death  there  was  not  any  remedy  for  the  ex- 
ecutor  at  the  common  law;(y)  hence,  executor  of  tenant  for  life  of  a 
rent-charge  may  distrain  for  rent  arrear  under  this  statute ;  but  where 
the  executor  has  remedy  by  the  common  law  by  action  of  debt,  as  in 
the  case  of  an  executor  of  tenant  for  years  of  a  rent-charge,  if  he  lives 
so  long  J  this  statute  does  not  apply.  (;z)  Neither  does  this  statute  ex- 
tend to  copyhold  rents.(a)(l)  By  sect.  3,  '*  Husbands  seised  in  right 
of  their  wives,  in  fee,  tail,  or  for  life,  of  any  rents  or  fee-farms,  may 
distrain,  after  the  death  of  their  wives,  for  arrears  during  their  life- 
time." And  by  sect.  4,  "  Tenants  per  autre  vie,  of  rents  and  fee- 
farms,  and  their  personal  representatives,  may  distrain  on  the  land 
charged  after  the  death  of  cestui  que  vie,'*  for  arrears  due  in  the  life- 
time of  cestui  que  vie.  A.  seised  in  fee,  let  to  the  plaintiff  for  twenty- 
one  years,  and  afterwards  dying  seised  of  the  reversion,  the  defendant 
admmistered,(()  and  distrained  for  half  a  year's  rent  due  to  the  intes- 
tate, for  which  he  avowed.  On  demurrer  to  the  avowry,  it 
was  objected  *that  there  was  not  any  privity  of  estate  be-  [  '*'675  ] 
tween  the  administrator  and  the  lessor,  and  therefore  the 
avowry,  which  is  in  the  realty,  could  not  be  maintained  by  him.  And 
it  was  observed,  this  was  a  case  out  of  the  stat.  of  32  Hen.  YIIL  c. 
87,  for  that  only  gives  a  remedy  by  way  of  distress  for  rents  of  free- 
hold; and  of  this  opinion  the  court  Beemed.(2)    1  Inst.  162,  a.;  4 


(y)  Hool  T.  BtU,  1  Ld.  lUjm.  172. 

z)  Turner  v.  Lee^  Gro.  Car.  471 ;  but  see  PretcoU  t.  Boucher j  3  B.  ft  Ad.  858. 
a)  AppUton  t.  D<nLy^  Yelr.  136.  (6)  Renvm  t.  Waikm^  M.  5  Geo.  11.  B.  R.  MSS. 


i 


(1)  The  executor  of  a  lessor  who  was  seised  of  the  demised  premises  in  fee,  cannot 
distrain  for  rent  (though  due  on  a  lease  for  years)  which  accrued  subsequently  to  the 
testator's  death,   such  rent  goes  to  the  heir  or  devisee.   Wright  t.  WUUamt^  6  Cowen,  601. 

(2)  But  in  FoweU  T.  KUlkk,  Middlesex  Sittings,  M.  26  Qeo.  IL,  where  in  trespass  for 
entering  plaintiffs  house,  and  carrying  away  his  goods,  upon  not  guilty,  defendant  gaye 
in  eyidence  that  he  was  executor  of  A.,  who  was  plaintilTs  landlord  of  the  house,  and 
that  he  distrained  for  rent  due  to  his  testator  at  the  time  of  his  death ;  it  was  objected, 
for  plaintiff,  that  executor  was  empowered  to  distrain  only  by  yirtue  of  the  stat.  32 
Henry  VIII.  c.  37,  and  that  the  statute  extended  to  the  executors  and  administrators  of 
those  persons  only,  to  whom  rent-seryices,  rent-charges,  rent-seek,  or  fee-farms  were  due, 
and  that  the  present  case  did  not  fall  within  either  of  those  descriptions.  But  Lee,  G.  J., 
overruled  the  objection,  and  said,  this  was  a  rent-service,  the  testator  being  in  his  life- 
time seised  in  fee,  and  the  plaintiff  holding  under  a  tenure  which  implied  ^alty.  Serj. 
Hill's  MSS.  14  D.  72,  and  BuU  N.  P.  67,  S,  C,  See  further  on  this  subject,  Meriton  r. 
OUbu^  8  Taunt  169;  2  Moore,  48,  S,  C]  and  Martin  v.  Burton^  1  B.  A  B.  279;  3  Moore, 
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Rep.  50;  Cro.  Car.  471;  Latch.  211;  Wade  v.  Mar^h  were  cited. 
In  Pre%eott  r.  Boucher j  8  B.  &  Ad.  849,  this  point  was  again  raised ; 
and  after  time  taken  to  consider,  it  was  holden,  that  a  person  who  was 
seised  in  fee  of  land  and  demised  it  for  a  term  of  years,  reserving  a 
rent,  though  he  be  not  tenant  for  years  of  the  rent,  is  still  not  within 
the  meaning  or  words  of  this  statute,  **  tenant  in  fee  simple,  fee  tail, 
or  for  term  of  lives  of  the  rent,"  and  is  indeed  not  tenant  at  all  of  the 
rent ;  and  conseonently  that  hh  ezecntor  cannot  distrain  for  arrears  of 
rent  accrued  in  the  testator's  lifetime.  But  this  question  is  now  set  at 
rest ;  for  by  stat  3  &  4  Will.  lY .  c.  42,  s.  37,  it  shall  be  lawful  for  the 
executors  or  administrators  of  any  lessor  or  landlord  to  distrain  upon 
the  lands  demised  for  any  term,  or  at  will,  for  the  arrearages  of  rent 
due  to  such  lessor  or  landlord  in  his  lifetime,  in  like  manner  as  such 
lessor  or  landlord  might  have  done  in  his  lifetime.  And  by  sect.  38, 
such  arrearages  may  be  distrained  for  after  the  end  of  such  term  or 
lease  at  will,  in  the  same  manner  as  if  such  term  or  lease  had  not  been 
ended ;  provided  that  such  distress  be  made  within  the  space  of  six 
calendar  months  after  the  determination  of  such  term  or  lease,  and 
during  the  continuance  of  the  possession  of  the  tenant  from  whom  such 
arrears  became  due.  Provided  abo,  that  all  the  powers  and  proviaionB 
in  the  several  statutes  made  relating  to  distresses  for  rent  shall  be  ap- 
plicable to  the  distresses  so  made. 

In  a  case  where  the  testator  had  given  the  defendant  an  authority 
to  distrain,  but  died  almost  immediately  before  the  distress 
[  *676  ]  was  *taken,  and  after  it  bad  been  taken  in  the  name  of  the 
testator,  his  executrix  before  probate  recognised  and  adopted 
the  defendant's  act  of  distraining ;  it  was  holden,(c)  that  the  defendant 
might  make  cognisance  as  the  bailiff  of  the  executrix,  under  die  stat. 
82  Hen.  VIII.  c.  87. 

One  entitled  to  the  separate  herbage  and  feeding  of  a  c]ose,(dl^  for 
a  certain  time,  may  distrain  cattle  belonging  to  the  owner  of  the  close, 
damage  feasant  there  duriag  that  time.  If  a  terre-tenant,  holding 
under  two  tenants  in  commai3,(^)  pay  the  whole  rent  to  one,  after  notice 
from  the  other  not  to  pay  it,  tne  tenant  in  common  who  gave  the  notice 
may  distrain  for  his  share.  One  tenant  in  common  may  take  a  dis- 
tress without  his  companions,  and  avow  solely.  (/^  Grant  of  rent  to 
testator  for  years,  with  a  clause  of  distress,  that  tne  grantee  and  hit 
heir  may  distrain«(y)  Adjudgied,  that  the  executor  should  distrain, 
•nd  not  the  heir« 

A  mortgagee  after  giving  notice  of  the  mortgage  to  the  tenant  in 
possession,  is  entitled  to  sucn  rent  as  shall  be  in  arrear  at  the  time  of 
notice,  and  to  the  rent  which  accrues  afterwards,  and  may  distrain  for 
(the  same  after  such  notice,  if  the  lease  under  which  the  tenant  holds  be 
before  the  mortgage.(A)    But  where  the  lease  is  made  by  the  mort- 

(e)   Whitehead  v.  Tajflor,  2  P.  Ip  O.  3«7.        (d)  Burt  ▼.  Moor^  6  T.  R.  329. 

(«)  Harrufon  v.  Bamby,  ft  T.  R.  246.  (/)  Cro.  BIub.  630. 

(g)  Darrel  v.  WiUon,  Cro.  Elis.  644.  (h)  Moss  T.  GaUmare,  Dong.  2?9. 

«08,  S,  C;  Staniford  y.  Sinelairt  2  Bingh.  193 ;  and  the  remarka  of  TmUrdm,  C.  J.,ot 
Powell  ▼.  KiUickj  in  PrescoU  ▼.  Boucher^  3  B.  ^  Ad.  862 ;  J<mei  v.  Jan0$y  lb.  967. 
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gagor  alone  after  the  mortgage,  and  no  new  tenancy  has  been  created 
between  the  mortgagee  and  tenant,  the  mortgagee  has  no  remedy  but 
by  ejectment,  and  cannot  distrain.(ft)  Nor  will  a  mere  recognition  on 
the  part  of  the  mortgagee  of  tlie  tenant  in  possession  as  his  tenant  en- 
able him  to  distrain ;  there  must  be  a  mutual  agreement ;  since  ^'  the 
relation  of  landlord  and  tenant  cannot  be  created  without  the  consent 
of  both  parties.  "(A:) 

If  by  a  custom  tne  lord  is  precluded  from  turmng  cattle  en  the  com- 
mon during  a  certain  season  of  the  year,(/)  a  commoner  may  distrain 
the  lord's  cattle  which  are  turned  on  during  that  time.  Wherever  there 
is  a  colour  of  right  for  turning  cattle  on  a  common,(m)  a  commoner 
cannot  distrain,  because  it  would  be  judging  for  himself  in  a  cause 
which  depends  on  a  more  competent  inquiry.  Hence,  where  the  ri^ht 
of  common  was  for  two  sheep  for  every  acre  of  land  in  the  possession 
of  each  commoner ;  it  was  holden,  that  one  commoner  could  not  dis* 
train  the  sheep  of  another  for  a  surcharge.(l)  The  general  rule, 
however,  that  one  commoner  cannot  distrain  the  *cattle  of  [  ^77  ^ 
another,  may  be  superseded  by  a  special  agreement  ;{n)  as 
where  A.,  being  possessed  of  a  quantity  of  land  in  a  common  field,  and 
having  a  right  of  common  over  the  whole  field,  and  B.  having  a  right 
of  common  over  the  whole  field,  they  entered  into  an  agreement,  for 
their  mutual  advantage  and  convenience,  not  to  exercise  their  respec* 
tive  rights  for  a  certain  term  of  years,  and  each  party  covenanted  to 
that  effect.  During  the  term,  the  cattle  of  B.  came  upon  the  land  of 
A. ;  it  was  holden,  that  A.  might  distrain  them  damage  feasant ;  for, 
by  the  operation  of  the  agreement,  B.  stood  in  the  situation  of  a 
stranger  with  regard  to  A.  A  tenant  holding  over  after  the  expira- 
tion of  his  term,  cannot  distrain  the  landlord's  cattle,  which  were  put 
on  the  land  by  the  landlord  for  the  purpose  of  taking  posseBsion.(o) 
Lessee  for  years  assigns  his  term,  reserving  a  rent ;  he  cannot  distrain 
for  such  rent  arrear  at  common  law ;(p)(2}  because  he  has  not  any  re- 
version ;  nor  can  he  distrain  for  it  under  stat.  4  Geo.  II.  c.  28,  s.  S,  aa 
a  rent-seek ;  because  a  rent-seek  cannot  issue  out  of  a  term  of  years ; 
so  if  termor  lease  for  remainder  of  term  ;{q)  but  in  such  case  an  action 
of  debt  is  maintainable,(r)  or  assump8it.(«)  A  tenant  from  year  to 
year,  under-letting  from  year  to  year,  has  a  sufficient  reversion  enti- 
tling him  to  di8train.(^)    Although  receivers(u)  appointed  by  the  Court 

(t)  £vant  y.  £aiot,  9  A.k'R.  342;  jsee  Fope  r.  Bifffft,  9  B.  ft  G.  245. 


[/}  1  Roll.  Abr.  405,  406,  (A.)  pi.  6.  (m)  Ball  y.  Hardmg^  4  Burr.  2426. 

'    WkUman  y.  Kmg^  2  H.  Bl.  4. 


(k)  Brown  v.  Storty^  X  M.  ft  Gr.  117;  X  Scott,  N.  R.  d. 
\l)      -  - 

\o)^aunton  v.  CoMicw^  7  T.  R.  431,  recogaized  by  BayUy^  J.,  in  Butcher  t.  Butcher ,  7 
.  ft 

Si 


B.  ft  C.  402. 

f) T.  Cooper  J  2  Wlla.  376 ;  Parmenter  t.  Webber,  2  Moore,  666. 

[q)  Pfccec  T.  OorriCf  5  Blngh.  24,  r«cogiiized  in  Faecoe  ▼.  Ptueoe,  3  Bingh.  N.  G.  900. 

[r)  Neufcomb  7.  Barveyy  Garth.  161,  2.        (<)  See  Pruec  y.  Corrie^  5  Bingh.  27. 

(0  Per  Lord  Tenderden,  G.  J. ;  Curtit  y.  Wheeler,  I  M.  ft  Malk.  493. 

(v)  Per  Lord  ffardwicke,  G.,  Pitt  Y.  JSnowden,  3  Atk.  750  \  Bennett  y.  Bobmi,  6  G.  ft  P. 
379,  Tindalf  G.  J. 

(1)  But  where  cuttle  are  turned  on  the  common  without  anj  colonr  or  pretence  of 
right,  a  commoner  may  distrain  them.    Admitted  in  Mall  y.  Eardvug^  4  Burr.  2426. 

(2)  See  Mge  y.  Bgc,  5  Watte,  134. 
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of  Chancery  have  a  power,  where  they  see  it  necessarj,  to  distrain  for 
rent,  and  need  not  apply  first  to  the  conrt  for  a  particolar  order  for 
that  purpose ;  yet  an  aathority(x)  to  tenaikts  to  pay  rent  to  J.  S., 
whose  receipt  shall  be  their  discharge,  does  not  entitle  J.  S.  to  distrain. 


Y.  Cfthe  Time  at  which  a  Distress  may  he  taien. 

As  rent  is  not  due  until  the  last  minute  of  the  natural  day,  on  whidi 
it  is  re8erYed,(y)  it  follows,  that  a  distress  for  rent  arrear  cannot  be 
made  on  that  day.(l)  At  the  common  law,  if  a  lease  was  made  at 
Michaelmas,  for  a  year,  reserving  rent  on  the  feasts  of  the  Annunciation 

and  St.  Michael  the  Archangel,  the  lessor  was  deprived  of  his 
£  *678]  remedy  by  distress  for  the  rent  due  at  Blichaelmas;  ^because 

he  could  not  distrain  after  the  expiration  of  the  term.(2)  But 
now  by  stat.  8  Ann.  c.  14,  s.  6,  *^  Any  person  having  any  rent  in  arrear 
upon  any  lease  for  life  or  lives,  or  for  years,  or  at  will,  may  distrain  for 
such  arrears  after  the  determination  of  the  lease:  providea(a)  such  dis- 
tress be  made  within  six  calendar  months  after  the  determination  rf 
such  lease,  and  during  the  continuance  of  such  landlord's  title  or  in- 
);ereBt,  and  during  the  possession  of  the  tenant  from  whom  such  arrears 
became  due."(2)  Although  this  proviso  is  in  terms  confined  to  the  pos- 
session of  the  tenant;  yet  it  has  been  holden,(&)  that  where  the  tenant 
dies  before  the  term  expires,  and  his  personal  representative  continues 
in  possession  during  the  remainder,  and  after  the  expiration  of  the 
term,  the  landlord  may  distrain  within  six  calendar  months  after  the 
end  of  the  term  for  rent  due  for  the  whole  term.  So  where  a  tenant, 
by  permission  of  the  landlord,  remained  in  possession  of  part  of  a  farm 
after  the  expiration  of  the  tenancy;  it  was  holden,(c)  that  the  landlord 
mi^ht  distrain  on  that  part  within  six  calendar  months  after  the  expi- 
ration of  the  tenancy ;  for  the  operation  of  the  statute  is  not  confined 
to  cases  of  a  tortious  holding,  or  to  a  holding  of  the  whole.  In  Lewis 
V.  Harrisy  1  H.  Bl.  7,  n.  a.,  it  was  holden  by  Skynner^  C.  B.,  that  the 
term  was  continued  by  the  custom  of  the  country,  for  the  purpose  of 
giving  a  right  to  the  landlord  to  distrain  on  the  premises  in  which  the 
waygoing  crop  remained.  See  also  Beavan  v.  Delahat/y  1  H.  Bl.  5  S. 
P.,  recognized  by  BayUy^  J.,  in  Boraston  v.  Qreen^  16  East,  81,  and 
Parkf «/.,  in  Knight  v.  Benett^  8  Bingh.  866.  **  The  statute  of  Anne 
applies  only  to  cases  in  which  the  tenancy  has  been  determined  by 
lapse  of  time,  or  perhaps  by  notice  to  quit,  and  not  to  cases  where  it 


[z)   Ward  T.  Shew^  9  Bingb.  608.  (y)  Duppa  i 

(i)  1  Inst  47,  b.  (a)  Sect.  1. 

[b)  Braiihwaite  t.  Caokuy^  1  H.  Bl.  465.     \e)  NuttaU  ^ 


Ward  T.  SheWf  9  Bingb.  608.  (y)  Duppa  t.  Mayo^  I  Saund.  SS2. 

Sect.  7. 
NuttaU  T.  StaunUm,  4  B.  ft  G.  51. 


(1)  "One  cannot  distrain  the  same  daj  the  rent  grows  doe,  bat  it  must  be  the  day 
after."  21  Hen.  VI.  40;  Tide  14  Hen.  VI.  31.  Sir  M.  Hale,  HSS.  cited  bv  Mr.  Hargrave, 
1  Inst.  47,  b.  n.  6.  But  a  warrant  given  on  that  day  to  make  distress,  generallj  Is  good. 
Olans  r.  Hart^  Hardin,  397. 

(2)  Under  the  statute  of  New  York,  it  has  been  held,  that  the  landlord  cannot  distnuB 
either  on  or  ojf  the  premises,  where  the  term  has  expired  and  the  tenant  has  abandoned 
or  yielded  up  possession  to  the  landlord.     Ift^^ms  t.  TMomi  2  Wend.  148. 
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has  been  put  an  end  to  by  the  tenant's  own  wrongful  disclaimer/'  Per 
Patteson,  J.,  Doe  v.  WilliamB,  7  C.  &  P.  828.  And  "  To  make  the 
statute  applicable,  there  must  be  a  keeping  as  the  party's  own,  to  the 
exclusion  of  other  people."  Hence,  where  the  tenant  of  a  farm  having 
remained  a  few  days  after  the  expiration  of  his  term,  and  after  entry 
by  a  new  tenant,  went  away,  leaving  a  cow  and  some  pigs,  but  not 

fiving  any  further  intimation  of  a  purpose  to  return,  or  to  continue 
olding  any  part  of  the  farm ;  it  was  adjudffed,((2)  that  the  landlord 
could  not  justify  distraining  the  goods  so  left  for  rent  arrear,  under  the 
statute.  A  distress  for  rent  arrear  can  be  taken  only  during  the  day- 
time ;(^)(1)  but  cattle  damage  feasant  may  be  distrained  not 
♦only  in  the  day-time,  but  during  the  night  also;  otherwise  [*679] 
they  might  escape.  Distresses  for  the  recovery  of  any  rent 
may  be  made  at  any  time  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  distress  shall  have  first  accrued ;(/)  but 
no  arrears  of  rent  can  be  recovered  by  distress  for  more  than  six 
year8.(^) 

Rent  (whether  the  demise  be  by  parol  or  deed)  is  a  debt  of  equal 
degree  with  a  debt  by  specialty.(A)  Hence  a  promissory  note,(t)  as  it 
constitutes  a  debt  of  an  inferior  degree,  cannot  extinguish  a  claim  for 
rent ;  nor  does  the  receipt  of  such  note  of  itself  suspend  the  right  of 
di6training.(2) 


yi.  Of  the  Place  where  a  Distress  may  be  taken.{3) 

A  distress  for  rent-service  may  be  taken  in  any  part  of  the  land 
holden :  so  for  a  rent  charged  or  reserved  upon  a  lease  upon  any  part 
of  the  land  out  of  which  the  rent  issues.  And  if  a  house  be  upon  the 
land  demised  or  charsed,(£^  a  distress  may  be  taken  in  the  house,  if  the 
outer  door  be  open.(4)    For  a  rent-service  or  rent-charge  issuing  out 

[d)  TayloTMon  r.  Peter»i  7  A.  ft  E.  110;  2  Not.  k  P.  622. 
e)  1  Inst.  142,  a. 

[/)  3  A  4  Will.  IV.  c.  27,  8.  2.        (^)  Sec.  42.  (A)  Gage  Y.AeUm,  1  Sftlk.  326, 

(t)  Dttvu  T.  Oydey  2  A.  ft  E.  623 ;  4  Not.  ft  M.  462. 
(k)  1  Rol.  Abr.  671,  L  6. 


(1)  "  Before  sun-rising  or  after  san-set  no  man  may  distrain  but  for  damage  feasant." 
Mirrour,  c.  2,  s.  26.  See  also  7  Rep.  ^,  a.,  that  a  distress  for  rent  or  service  cannot  be 
taken  in  the  night.  See  6  G.  ft  P.  213,  Aldemburgh  v.  People,  when  Pitrke,  J.,  ruled,  that 
no  one  had  a  right  to  take  a  distress  after  dark. 

(2)  A  promissory  note  for  the  amount  of  the  rent  does  not  bar  a  distress ;  nor  does  a 
recoTory  of  judgment  in  covenant.    Snyder  t.  KunkUmanf  3  Penn.  R.  487. 

(3)  The  place  of  taking  a  distress  for  rent  is  material  and  traversable.  Jackson  t. 
Hofferi,  11  Johns.  33.  In  Kentucky,  by  statute  a  distress-warrant  may  be  levied  any 
where  in  the  county;  consequently,  the  common  law  doctrine  which  made  the  loeue  m  quo 
traversable  is  inapplicable,  and  a  plea  of  eqnt  tn  aUo  loeo  is  immaterial.  Lougee  v.  CoUon, 
9  Dana,  123.  A  constable  of  a  town  where  the  demised  premises  are  situate,  may 
pursue  goods  fraudulently  removed  into  another  town.   Chrietman  v.  Floyd^  9  Wend.  340. 

(4)  A  distress  may  be  taken  in  a  house  through  the  doors  or  windows.  Com.  Dig.  tit. 
Distress,  (A.  3.)  "  If  an  outward  door  be  open,  an  inner  door  may  be  broken  in  order  to 
take  a  distress,"  per  Lord  ffardwiekej  C.  Jm  in  Brovming  v.  Dann  and  othert^  Ca.  Temp. 
Hardw.  168.  <'  But  a  padlock  put  on  a  bam  door  cannot  be  opened  by  force  tor  the  pur- 
pose of  distraining  the  corn/'  per  Lord  Uardwicke,  G.  J.   N.   Qates  or  ioclosurei  eaimot 
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of  the  land,  which  lies  in  different  e<mntie8,  a  distress  for  the  whole 
may  be  taken  in  one  caantj.(2)  So  if  a  rent-eharge  isBiie  out 
[  *680  ]  of  land  in  the  possession  of  many  tenants,  a  ^distress  may  be 
taken  npon  the  possession  of  one  for  the  whole  rent,  for  it 
issnes  ont  of  each  part.(m)  Bnt  where  there  are  separate  and  distinct 
demises,  there  most  be  separate  distresses  on  the  seyeral  premiseB  sob* 
ject  to  the  distinct  rents,  although  the  several  premises  are  demised  to 
the  same  tenant.(n)  By  stat.  11  Geo.  11.  e.  19,  s.  8,  *<  The  landlcnrd 
may  distrain  any  cattle  or  stock  of  the  tenant,  dq>a8tiiri]ig  on  any 
common  appendant  or  appurtenant,  or  any  way  belonging  to  the  pre- 
mises demised."  If  the  lord  come  to  distrain  eattle  which  he  sees  tiien 
within  his  (eeJo)  and  the  tenant  or  any  person,  to  prcY^it  the  l<Hd  from 
distraining,  drive  the  cattle  ont  of  the  lord's  fee  into  some  other  plaoe, 
yet  may  the  lord  freshly  follow  and  distrain  the  cattle ;  for  in  judg- 
ment of  law  the  distress  wiU  be  considered  as  taken  within  his  fee.  A 
different  mle  holds  with  respect  to  distresses  for  damages  feasuit  ;(p) 
for  if  the  owner  of  the  beasts  chase  them  out  of  the  soil,  even  with  a 
view  to  evade  the  distress,  yet  the  owner  of  the  soil  cannot  distrain 
them ;  becanse  the  beasts  must  be  damage  feasant  at  the  time  of  the 
distress. 

By  Stat.  11  Geo.  IL  c.  19,  s.  1,(1^ «'  If  lessee  for  life,  Y.  W.  or  other- 
wise, of  lands  or  tenements,  upon  tne  demise  whereof  any  rents  are  re- 
served, shall  fraudulently  or  clandestinely  carry  off  his  goods  from  sndi 
demised  premises,  to  prevent  a  distress,  the  lessor,  or  any  empowered 
by  him,  may,  within  thirty  days  after  carrying  off,  distrain  9ueh  goods, 
wherever  found,  for  the  rent  arrear,  and  sell  or  dispose  of  the  same,  as 
if  distrained  on  the  premises:  provided,(a)  before  the  seizure^  such 
goods  have  not  been  sold,  b&nd  fide^  and  for  a  valuable  consideration, 
to  a  person  not  privy  to  the  yraud."{2)    But  the  rent  must  be  due ;  for 

(I)  1  RoL  Abr.  671, 1.  27,  30. 

(m)  1  Rol.  Abr.  671, 1.  33.  (n)  Rogen  ▼.  Birhmirt,  8tr.  1040. 

\o\  1  Inst  161,  A.  (p)  lb. 

(q)  Sect  a.    This  section  if  copied  from  the  3rd  of  the  8  Ann.  c  14,  witii  the  excep- 
tion of  the  words  in  italic; 


be  broken  open  or  thrown  down  to  take  a  distress.  1  Inst  161,  a.  Bj  stat  11  Geo.  II- 
0.  19,  s.  7,  **  Any  place,  in  which  goods  or  chattels,  fraudulently  or  clandestinelj  cob- 
Teyed  away,  are  locked  up  or  secured,  so  as  to  prevent  the  same  from  being  taken  as  a 
distress  for  rent  arrear,  may  be  broken  open  and  entered  in  the  day-time  by  the  pmtf 
distraining;  first  calling  to  his  assistance  the  constable  or  ether  peace-officer  «^  the  plaee 
where  the  goods  are  suspected  to  be  concealed ;  and  in  case  of  a  dweUing-hoeae,  oath 
being  first  made  before  a  justice  of  the  peace  of  a  reasonable  ground  to  sa^peet  that  such 
goods  are  therein ;  and  the  same  may  be  taken  and  seised,  for  the  arrears  of  rait,  as  if 
they  had  been  in  an  open  place."  An  order  of  justices  adjudging  a  party  to  pay  doable 
the  value  of  the  goods,  under  the  4th  section  of  this  statute,  must  show  on  the  &ce  of  it 
that  the  party  removing  the  goods  was  tenant    Rex  v.  Davit,  5  B.  4  Ad.  &51. 

(1)  This  section  is  copied  from  the  second  section  of  the  fourteenth  chapter  ef  tbe  Mh 
of  Anne,  and  differs  from  it  only  as  to  the  time  allowed  for  the  seising  of  the  goods  allsr 
the  carrying  off;  the  statute  of  Anne  allowing  only  five,  and  this  statute  thirtj  days. 

(2)  See  Bun  v.  Van  Buskirk,  3  Cowen,  263.  A  mort^agt  oi  goods  is  not  a  tmU  so  as  to 
prevent  their  being  followed.  Reynolds  v.  Shuter,  5  Id.  323.  A  landlord  cannot  distrain 
after  the  term  has  expired,  and  the  tenant  has  removed  from  the  premises,  though  the 
thirty  days  have  not  expired.  Terboae  v.  WUUamtj  6  Id.  407 ;  S,  CAn  error,  2  Weed. 
146.  See  Pemberton  v.  RetUMtlaer,  1  Id.  307.  A  mere  removal  of  goods  in  tbe  <faji  Hm§, 
without  tbe  knowledge  of  the  landlord,  is  not  sufficient  to  authorise  him  to  follow 
€frac€  V.  Shively,  12  Serg.  k  Bawle,  216.    See  Kdfy  v.  Davmpart,  I  Browne,  231. 
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the  landlord  oannot  distraiB  under  this  statute  h^ore  the  rent  becomes 
due.(r)  By  sect.  8,  ^'  If  any  Umint  shall  fraudulentlj  remove  or  con- 
vey away  his  goods,  or  if  any  person  shall  wilfully  and  knowingly 
assist  such  tenant  in  such  fraudulent  conveying  away  or  carrying  off 
any  part  of  hi%  goods,  or  in  concealing  the  same»  the  party  offending 
shall  forfeit  and  pay  to  the  landlord  double  the  value  of  the  goods  car- 
ried off  or  concealed.''  A  creditor(«)  may,  with  the  assent  of  the 
debtor,  take  possession  of  the  goods  of  his  debtor,  and  remove  them 
from  the  premises,  without  incurring  the  penalty  in  the  fore- 
going section ;  although  the  '''creditor  takes  possession,  know-  [  *681  ] 
ing  the  debtor  to  be  in  distressed  circumstances,  and  under  an 
apprehension  that  the  landlord  will  distrain.  In  an  action(t)  against  a 
party  for  aiding  and  assisting  the  tenant  in  the  fraudulent  removal  of 
his  goods,  with  intent  to  prevent  the  landlord  from  distraining  them,  it 
is  incumbent  on  the  landlord  not  only  to  prove  that  the  defendant 
assisted  the  tenant  in  such  fraudulent  removal,  but  also  that  he  was 
privy  to  the  fraudulent  intent  of  the  tenant.  The  4th  section  gives 
the  landlord  a  remedy  by  complaint  to  two  magistrates,  when  the  goods 
do  not  exceed  the  value  of  502.,  but  the  lan(flord  may  elect  which  re- 
medy he  will  pursue.(iA)  This  statute  applies  to  the  goods  of  the  tenant 
only,  and  not  to  the  gopds  of  a  stranger,(2;)  or  lodger.(y)(l) 


Vn.  The  Manner  ofdi9po9%ng  of  l>i8tre$9eSj  and  herein  of  the  Sale  of 

IHgtresses  for  Sent  Arrear. 

At  the  common  law,  the  party  distraining  might  ha^e  driven  the  dis- 
tress firoiB  the  place  where  it  was  taken,  into  any  other  place,  even  in 
a  distant  county.  It  is  obvioas,(2)  that  the  exercise  of  such  a  power 
moBt  have  been  attended  with  great  oppreasion ;  more  especially,  as  the 
tenant  was  obliged  to  provide  sust^iance  for  his  beasts,  if  they  w^re 
impounded  in  an  open  pound ;  and  the  beasts  being  driven  into  a  foreign 
county,  the  tenant  must  frequently  have  been  at  a  loss  where  to  male 
a  replevin,  A  partial  remedy  for  this  evil  was  afforded  by  stat.  52 
Hen.  IIL  c.  4,  which  prohibited  all  persons  from  driving  the  distress 
out  of  the  county  where  it  was  taken.  But  the  stat.  1  &  2  Phil,  k  Ma. 
c.  12,  has  given  a  further  check  to  it.  By  the  last-mentioned  statute 
it  18  enacted,  ^'  That  no  distress  of  cattle  shall  be  driven  out  of  the 
hundred,  rape,  wapentake,  or  lath,  where  the  distress  is  taken,  except  it 
be  to  a  pound  overt  within  the  same  shire,  not  above  three  miles  distant 
from  the  place  where  the  distress  is  taken ;  and  no  cattle  or  other  goods 
distrained  for  any  manner  of  cause  at  one  time,  shall  be  impounded  in 
several  places,  upon  pain  of  forfeiting,  to  the  party  grieved,  one  hun- 

Tr)  Rand  y.  Vaughanj  1  Bingh.  N.  G.  TST.  {a)  Back  v.  MeatM^  6  M.  ft  S.  2<M). 

h)  Brooke  v.  Noaketj  8  B.  &  G.  63Y. 

\u)  Bromley  ▼.  ffolden^  1  M.  ft  Malk.  175. 

\xS  Thornton  v.  Adams  and  othtra^  5  M.  ft  8.  38. 

[y)  Boatman  y.  Harrell^  6  G.  ft  P.  236.  {t)  2  Inst.  106. 

(1)  See  Adam  v.Xa  Combe^  I  Dall.  440 ;  Dm/u  r.  Po^ynt^  4  Ba&dolph,  332. 
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dred  shilling  and  treble  damages.*'  If  the  hundred,  in  which  the 
cattle  were  distrained,  be  in  one  connty,  and  the  hundred  into  which 
they  were  driven  be  in  another,  the  venue  may  be  laid  in  either 
county.(a)  Persons  distraining  for  rent  arrear(6)  may  impound  the 
distress  in  any  convenient  part  of  the  land  chargeable  with  the  rent.(l) 
The  Stat.  11  Geo.  II.  c.  19,  s.  8,  which  empowers  the  landlord  to  seize 

growing  crops  as  a  distress,  authorises  him  to  '^cut,  gather,  and 
[  ^682  ]  *lay  up  the  same,  when  ripe,  in  bams,  or  other  proper  places 

on  the  premises,  if  any;  if  not,  then  in  other  bams  or  proper 
places,  as  near  as  may  be  to  the  premises,  notice  thereof  being  given(f) 
to,  or  left  at  the  last  place  of  abode  of  the  tenant,  within  one  week 
after  the  lodging  of  the  distress."  By  stat.  6  &  6  Will.  IV.  c.  59,  s.  4, 
parties  impounding  cattle  are  required  to  provide  sufficient  food  for 
them,  and  then  may  recover  before  a  justice  of  the  peace  not  exceeding 
double  the  value  of  such  food  from  the  owner.  And  by  s.  5,  where 
animals  have  been  impounded  without  sufficient  food  for  more  than 
twenty-four  hours,  any  person  may  enter  the  pound  and  supply  them 
with  food,  without  bemg  liable  to  an  action  of  trespass  or  other  pro- 
ceeding. 

Distrainors  are  bound((7)  to  see  that  the  pound  to  which  they  take 
the  distress  is  in  a  fit  and  proper  state  to  receive  it  at  the  time  of 
impounding.  It  is  no  defence,(e)  for  abusing  the  distress  by  putting 
the  animals  distrained  in  a  muddy  pound,  that  the  place  was  the  manor- 
pound,  and  was  generally  in  a  proper  state. 

Sale  of  Distre9$  far  Rent  Arrear. — At  the  common  law^  distr^ses 
for  rent  arrear  could  not  be  sold,  but  only  detained  as  pledges  for  the 
enforcing  the  payment  of  such  rent ;  but  now,  by  the  stat.  2  Will,  ft 
Ma.  sess.  1,  c.  5,  s.  2,  it  is  enacted,  *^That,  where  Bxtj  goods  or  ehaUeb 
shall  be  distrained  for  any  rent{2)  reserved  and  due  upon  any  contract, 
and  the  tenant  or  owner  of  the  goods  shall  not  within  five(8)  days  next 
after  such  distress,  and  notice  thereof,  with  the  cause  of  such  taking 
left  at  the  chief  mansion-house  or  other  most  notorious  place  on  the 
premises  charged  with  the  rent,  replevy  the  same,  the  person  distraining 

a)  Popt  T.  Davitf  2  Taant.  262.  (b)  Stat.  II  Geo.  II.  c.  19,8. 10. 

]  Sect.  9. 
)  WHder  T.  S^teer,  3  Kev.  k  P.  636;  S  A.  ft  B.  547.    .  («)  S.  C. 


li 


(1)  This  is  the  practice  of  PennBjlvania,  although  the  clanse  of  theetatate  11  Greo.  n., 
which  gives  this  power,  is  not  contained  in  the  Act  of  Auemblj.  Wo^lam  t.  Cowptr- 
thwaite,  2  Dall.  68. 

(2)  **This  statute  does  not  affect  distresses  damage  feasant ;  conseqnentljtheyreinafai, 
as  thej  were  at  common  law,  mere  pledges ;  and  the  sale  of  them  will  make  the  pazlf 
distraining  a  trespasser  ab  initio."  Per  Lord  Hardwicke,  C.  J.,  in  IhrUm  v.  Ficki^f  Sit- 
tings after  M.  T.  9  Geo.  II.  MSS. 

(3)  Five  days,  that  is,  five  times  twentj-foar  hours,  must  elapse,  belbre  sale.  Bmptr 
T.  TastceUj  6  0.  ft  P.  166,  Tindal^  G.  J.  The  five  days  are  reckoiied  induMTe  of  the  day 
of  sale.  Wallace  y,  King^  1  H.  Bi.  13,  and  a  reasonable  time  after  the  expiration  of  the 
five  days  is  allowed  to  the  landlord  for  appraising  and  selling  goods.  PiU  v.  Shae^  4  & 
ft  A.  208.  But  if  goods  remain  on  the  premises  longer  than  the  five  days  without  tenant's 
consent,  distrainor,  after  the  expiration  of  that  time,  becomes  a  trespasser.  Grifm  v. 
ScoUj  2  Sir.  717  ;  2  Ld.  Raym.  1424.  In  computing  the  time  when  replevy  may  be  made, 
the  day  of  the  distress  is  excluded ;  and  if  the  fifth  day  be  Sunday,  the  ensuing  Monday 
is  included,  and  the  landlord  may  impound  the  distress  on  the  premises  during  that  time. 
M'Kinny  v.  Reeder^  6  Watts,  34;  Woolrych  on  Legal  Time,  146*149. 
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maj,  with  the  sheriff  or  nnder-sheriff  of  the  county,  or  constable  of  the 

hundred,  parish,  or  place,  where  the  distress  is  taken,  cause  the  distress 

to  be  appraised  by  two  8Worn(l)  appraisers,  whom  such  sheriff, 

&c.,  *shall  swear  to  appraise   tnem  truly,  and  after  such  [  *688  ] 

appraisement,  may  sell  the  same  towards  satisfaction  of  the 

rent,  and  the  charges  of  the  distress  and  appraisement,  leaving  the 

overplus,  if  any,  in  the  hands  of  the  sheriff,  &c.  for  the  owner's  use. 

It  is  not  necessary  to  set  forth  in  the  notice  at  what  time  the  rent 
became  due.  Per  BtUler,  J.,  in  Mo»8  v.  Q-allimore^  Doug.  280.  When 
the  notice  was  for  more  than  was  actually  due,  but  the  goods  distrained 
only  covered  the  amount  actually  due,  Parhey  B.,  allowed  a  verdict  for 
nominal  damages  to  be  taken  on  the  count  for  distraining  for  more  rent 
than  was  due,  subject  to  the  question  of  its  validity.  WUkvMon  v. 
Terry y  1  M.  &;  Rob.  877.  But  in  the  later  case  of  Taylor  v«  ffennikerj 
12  A.  &  E.  488,  4  P.  &  D.  242,  it  was  holden,  that  where  a  landlord 
distrains  for  more  than  is  due,  an  action  on  the  case  lies  at  the  suit  of 
the  tenant,  though  the  goods  distrained  are  of  less  value  than  the  rent 
really  due ;  Lord  Denmanj  0.  J.,  in  delivering  the  judgment  of  the 
court,  said,  ^^  It  is  true  that,  in  replevin,  a  landlord  may  avow  for  less 
rent  thiEin  he  has  distrained  for ;  but  then  the  plaintiff  complains  of  the 
taking  altogether,  and  not  of  the  excess,  here  he  complains  of  the 
excess;  and  that  excess  really  took  place.  There  was  a  wrongful  act  of 
the  defendant ;  and  though  by  reason  of  the  value  of  the  goods  taken, 
falling  short  of  the  actual  rent  due,  no  real  damage  was  sustained,  yet 
there  was  a  legal  damage,  and  cause  of  action,  for  which  the  plaintiff 
was  entitled  to  a  verdict." 

In  Walter  v.  Bvmbaly  Ld.  Raym.  58 ;  it  was  holden  that  notice  to 
the  tenant  was  good  notice  under  this  act,  the  sole  object  of  the  statute 
being,  that  the  party  should  have  notice :  which  object  was  more  effec- 
tually attained  by  a  notice  given  to  the  party  himself,  than  by  a  notice 
left  at  the  mansion-house,  or  most  notorious  place  on  the  premises. 

This  statute,  although  it  authorizes  a  sale  after  the  five  days,  does 
not  take  away  the  right  to  replevy,(/)  after  the  five  days,  in  case  the 
distress  is  not  sold ;  for  it  does  not  contain  any  negative  words,  and  at 
common  law  the  distress  was  at  all  times  replevisable.  Secus  after  a 
sale ;  for  then  the  purchaser  is  entitled  to  take  the  goods  and  retain 
them.(^) 

*By  Stat.  11  Geo.  II.  c.  19,  s.  10,  any  person  lawfully 
taking  any  distress  for  any  kind  of  rent  may  impound  or  [  ^^684  ] 
otherwise  secure  the  distress  so  made  on  the  most  fit  and  con- 


( 


/)  Jacob  V.  King,  6  Taunt  461. 

g)  Ad«)itted  by  Oibht^  0.  J.,  in  Jacob  v.  King,  6  Tannt.  451. 


(1)  L  «.,  sworn  before  the  constable  of  the  parish  where  distress  is  taken ;  it  wiU  not 
suffice,  if  sworn  before  constable  of  adjoining  parish.  Avenall  t.  Crohtr,  M.  k  Malk.  172. 
See  CKmtman  r.  Floyd,  9  Wend.  340 ;  Vannerton  y.  Staunton,  Walker,  368.  Aud  a  constable 
mast  attend  with  the  appraisers  at  the  time  the  goods  are  appraised,  and  must  swear 
them  before  they  make  their  appraisement.  Kenntiy  v.  May  and  another,  1  M.  &  Rob.  66. 
The  party  distraining  ought  not  to  be  sworn  as  one  of  the  appraisers,  (AndrewtY,  Rttssell 
and  another,  Middlesex  Sittings  after  Easter  Term,  1786;  BuU.  K.  P.  81,  6th  ed.,S.  P., 
ruled  by  £h/re,  0.  J.,  in  C.  B.  Sittings,  M.  S.  Le  Blane,  J.  S.  P.  admitted  in  Westwood  t. 
.Cowne,  I  Stark.  N.  P.  C.  172,)  for  he  is  interested  ia  the  business. 
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venient  part  of  the  premises  chargeable  with  the  rent,  and  appraise, 
sellf  and  dispose  of  the  same  upon  the  premises,  in  like  manner  and 
under  the  like  directions  and  restraints  as  may  be  done  off  the  premises 
bj  virtue  of  the  foregoing  statute,  2  Will.  &  Ma.  c.  5.  The  1  &  2  PhiL 
&  Ma.  c.  12,  8.  2,  which  enacts,  ''that  no  person  shall  take  for  keeping 
in  pound,  impounding  or  poundage  of  any  distress,  above  4t€L  for  any 
one  whole  distress  that  may  be  so  impounded,"  does  not  eztend(A)  to 
cases  where  goods  are  impounded  under  the  foregoing  10th  section  of 
the  11th  Geo.  XL  c.  19. 

An  appraisement  on  the  premises  under  this  stat.  of  Geo.  IL  does 
not  so  change(i)  the  property,  that  the  tenant  may  not  replevy  them, 
before  an  actual  sale.  

The  sale  of  growing  crops  is  not  authorised  by  the  statute  of  2  WiU. 
&  Ma.  Hence  a  tenant  whose  growing  crops  have  been  seised  as  a 
distress  for  rent  before  they  were  ripe,  cannot  maint^n  an  action  upon 
the  case  against  the  landlord  for  selling  the  same  before  the  five  days^ 
or  a  reasonable  time  have  elapsed,  such  sale  being  wholly  void^fib)  The 
notice  of  distress  mav  be  abandoned;  for  a  party  may  distrain  lor  ren^ 
and  avow  for  fealty.fZ)  (1) 

In  order  to  prevent  excessive  charges  by  brokers  and  other  persoDS 
employed  to  make  distresses  on  poor  tenants,  it  was  enacted  by  staL 
67  Geo.  III.  c  93,  [10th  July,  lol7,]  that  no  person  making  any  dis- 
tress for  rent,  where  the  sum  due  shall  not  exoeed  20Z.,  shall  take  any 
other  charges  than  those  mentioned  in  the  schedule  annexed  to  the  ac^ 

which  are  as  follows: 

#.    i 

Levying  distress    •  •  •  .  .30 

Man  in  possession,  per  day  •  •  •  .  2    6 

Appraisement,  6(2.  m  the  pound  on  value  on  goods. 

Stamp,  lawful  amount. 

All  expenses  of  advertisement,  if  any  such .  .  •  10    0 

Commission  and  delivery  of  goods,  1$.  in  the  pound,  on 

net  produce  of  sale. 

Under  this  act,  parties  aggrieved  may  apply  to  a  J.  P.  See 
[  *685  ]  ^sections  2,  8,  4,  k  5.  But  the  sixth  section  16  general,  for 
by  that  ^'  every  broker  or  other  person  making  and  levying 
antf  distress,  shall  give  a  copy  of  his  charges,  and  of  all  the  coats  ani 
charges  of  any  distress  whatsoever,  sien^  by  bim  to  the  person  on 
whose  goods  the  distress  is  levied,  although  the  amount  of  rent  de- 
manded exceed  202.  This  statute  has  not  repealed  the  provisions  of 
the  Stat.  2  Will.  &  Ma.  sess.  1,  c.  5,  s.  2,  (ante^jp.  682,)  so  as  to  make 
an  appraisement  by  one  broker  sufficient.(ni)    The  sixth  section  only 

(h)  Child  y.  Chamberlain,  5  B.  ft  Ad.  1049. 

(i)  Jacob  ▼.  Kingy  6  Taant.  461.  (*)  Owmr,  *^-ffA_  AH.  ik  A.  41<L 

(l)  Per  Lord  Kenyon.  G.  J.,  in  OwMnH  t.  Ph/SOiip;  8  T.  R.  646. 


(m)  Allen  r.  Flicker,  18  A.  k  E.  640,  OTerraUng  Fleiehtr  ▼.  Stmndtn^  1  H.  ft  itob.  3T5, 
Lyndhurety  G.  B.     S«e  Biehop  ▼.  Bryant,  6  G.  ft  P.  484. 

^™^-~  I  I      ■  III  I  ■  J.  11 urn   WW-'    mn  ^^^m^mi  111  1  III!  11- 

(I)  It  is  still  a  disputed  point  whether  a  landlord  who  has  seiied  his  tenant's  hay  and 
straw  under  a  distress  for  rent,  may  sell  it  subject  to  a  condition  that  the  porcfaaser  sbaU 
consume  it  on  the  premises  according  to  the  custom  of  the  country.  Father  r.  Lee, 
10  M.  ft  W.  709,  U  which  doubt  is  thrown  on  the  case  f^JLbbe^  t.  PhA^  8  JL  ft  W.419. 
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applies  to  persons  aetuaUf/{n)  interfering  in  making  the  distress ;  and 
therefore  a  landlord  who  does  not  personally  interfere  in  the  distress, 
is  not  liable  for  the  neglect  of  the  broker  employed  by  him,  in  not 
delivering  a  copy  of  his  charges. 

The  provisions  of  the  57  8eo.  III.  c.  98,  have,  by  stat  7  &  8  Geo. 
TV.  c.  17,  been  extended  to  distresses  for  land-tax,  assessed  taxes, 
rates^  tithes,  &c.,  for  any  sum  not  exceeding  20Z. 


Vni.  Pound  Breach  and  Rewous. 

1.  Of  Pound  Breach, 

An  action  for  a  pound  breach  lieB^(o)  where  a  person  distrains  cattle 
damage  feasant  in  his  land,  or  for  rent  or  services,  and  puts  them  into 
the  common  pound,  or  into  another  pound  or  place,  which  shall  be  said 
to  be  a  lawful  pound,  and  the  owner  of  the  cattle,  or  other  person  takes 
the  cattle  out  of  the  pound,  and  drives  them  where  he  pleases.  See  the 
form  of  the  writ  in  this  action,  F.  N.  B.  100,  a.  100,  b.  101,  a.  there 
called  a  writ  de  pareo  frtxeto.  If  a  person  sends  his  servant  to  distrain 
for  rent  or  8ervices,(|7)  and  the  servant  distrains  the  cattle,  and  im- 
pounds them,  and  a  stranger  takes  them  out  of  the  pound,  the  aetion 
must  be  brought  by  the  master  and  not  the  servant:  for  it  is  the  master's 
pound.  If  a  person  distrains  cattle  for  damage  feasant^  and  puts  them 
in  the  pound,(7)  and  the  owner,  who  had  common  there,  make  fresh 
suit,  and  find  the  door  unlocked,  he  may  justify  the  taking  away  the 
Cattle  in  a  pareofraeto.  If  the  owner  break  the  pound,  and  take  away 
his  goods,  the  party  distraining  may  have  his  action  de  parco  fracto, 
and  he  may  also  take  his  goods  that  were  distrained  wheresoever  he 
find  them,  and  imppund  them  again.  A  pound  keeper  is  bound  to  re- 
ceive every  thing  ofiered  to  his  custody,  and  is  not  answerable  whether 
the  thing  were  legally  impounded  or  not.(r)  If  the  cattle  be 
wrongfully  taken,  the  person  who  brings  *the  cattle  is  answer-  [  '''GSG  ] 
able,  and  not  the  pound-keeper,  imless  it  can  be  proved  that 
he  has  transgressed  the  limits  of  his  duty,  and  assented  to  the  trespass. 
When  the  cattle  are  once  impounded,  he  cannot  let  them  go  without  a 
replevin,  or  without  the  consent  of  the  party.  When  the  cattle  are  in 
the  pound,  they  are  in  the  custody  of  the  law ;  and  if  the  pound  is 
broken,  the  pound-keeper  cannot  bring  an  action,  but  the  person  who 
distrained  them.     See  the  statute  2  mil.  k  Ma.  first  sess.  c.  5,  infra. 

By  Stat.  6  &  7  Vict.  c.  30,  persons  releasing  or  attempting  to  release 
cattle  which  shall  be  lawfully  seized  for  the  purpose  of  being  impound- 
ed, from  the  pound  or  place  where  the  same  shall  be  so  impounded,  or 
on  the  way  to  or  from  any  such  pound  or  place,  or  damaging  any  pound 
or  place,  ac,  shall,  upon  conviction  before  two  justices,  forfeit  5L  and 
expenses,  and  in  default  of  payment  be  imprisoned.  But  the  justices 
are  (sect.  2)  prohibited  from  determining  cases  in  which  any  question 
of  title,  &c.,  shall  arise. 

(n)  Hart  t.  Leaehj  I  Tyr.  k  Gr.  1010,  1  If .  &  W.  660.  (o)  F.  N.  B.  100,  a. 

\p)  Id,  100,  b.  (q)  1  Inst.  47,  b. 

(r)  Bodkin  y.  Fowell,  Gowp.  476,  cited  by  Buller,  J.,  in  Brandling  t.  Kent,  1  T.  R.  62, 
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2.  Of  Be$€ot^. 

Rescons,  as  far  as  tbe  same  relates  to  distress,  means  die  taking 
awaj  and  setting  at  liberty,  against  law,  a  distress  taken.(«)  Bescons 
lies,  where  a  person  distrains  for  rent  or  services,  or  for  damage  feasant, 
and  is  desirous  of  impounding  the  distress,  and  another  person  rescues 
the  distress  from  him»(<)  The  party  distraining  must  be  in  possession 
of  the  distress,  otherwise  there  cannot  be  a  rescne.(tf)  Bnt  although 
rescue  will  not  lie  at  the  suit  of  a  person  who  is  prevented  by  another 
from  making  a  distress,  yet  an  action  on  the  case  will  lie  for  the  dis- 
turbance. If  a  person  send  a  person  to  distrain,(2;)  and  rescous  be 
made  upon  the  servant,  the  action  must  be  brought  by  the  master  who 
sustains  the  injury,  and  not  by  the  servant.  If  a  distress  is  taken  witk- 
out  cause,  as  where  rent  is  not  due,(y)  the  owner  may  make  rescous  be- 
fore the  distress  is  impounded.(2)  So,  if  the  owner  tend^  the  reut 
before  distress  taken.(a)  But,  after  the  distress  is  impounded,  the 
owner  cannot  break  the  pound,  and  take  the  distress  out  of  the  pound ; 
for  it  is  then  in  the  custody  of  the  law.(6)  The  action  of  resoous  has 
fallen  into  disuse ;  the  usual  remedy  at  this  time  is  by  an  action  on  the 
case.  By  stat.  2  Will,  k  Ma.  first  sess.  c.  5,  s.  4,  it  is  enacted,  '^That 
upon  any  pound  breach,  or  rescons  of  goods  or  diattels  distrained  for 
rent,  the  party  grieved  shall,  in  a  special  action  on  the  case,  for  the 
wrong  thereby  sustained,  recover  treble  damages  and  costs  against  the 
offenders,  or  against  the  owners  of  the  distress,  in  case  the  same  be 

afterwards  found  to  have  come  to  their  use  or  possession."  The 
[  *687  ]  construction  put  on  this  statute  has  *been,(c)  that  the  word 

treble  shall  be  referred  as  well  to  the  word  costs  as  to  the 
word  damages.  Proof  of  a  tender  of  the  rent,  after  the  impounding 
of  distress,  will  not  bar  an  action  on  this  statnte.(d} 


IX.  Of  abuMing  the  Distresij  and  of  Irregularitjf  in  the  Proceedings 

by  the  Party  Dietrainingn 

An  abuse  of  the  distress  makes  the  party  distraining  a  trespasser  ab 
initioy  except  where  it  is  otherwise  provided  by  statute.(€)(l]  Where  a 
landlord  distrains  for  rent,  amongst  other  things  goods  which  are  not 
distrainable  in  law,  and  the  tenant  pays  the  amount  of  the  rent  and  the 
costs  of  distress,  upon  which  the  distress  is  withdrawn  altogether,  the 
tenant  is  entitled,  in  an  action  of  trespass,  to  recover  only  the  actual 

it)  I  Inst.  160,  b.  «  (t)  F.  N.  B.  101,  ». 

u)  Id,  102,  b.  (x)  Id,  101,  b. 

y)  Inst.  160,  b.  (j)  Id,  47,  b. 

a)  Id.  160,  b.  (6)  Jd,  47,  b. 

c)  Lawson  v.  Story ^  Lord  Raym.  19;  Garth.  321,  &  CC 

(d)  Firth  V.  Purvia,  5  T.  R.  432,  cited  in  ThotMu  y.  Harrut,  lU.^  Gr.  695:  1  Scott, 
N.  R.  624;  EUit  t.  Taylor,  8  M.  A  W.  416. 

(e)  See  tn/ra,  11  Geo.  II.  c.  19,  a.  19,  and  17  Geo.  11.  c.  38,  s.  3 ;  7  &  8  Vict.  c.  96,  i.  69. 

(1)  See  Blakt  t.  Johnwn^  1  New  Hamp.  91. 
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damage  sustained  by  the  taking  of  those  particular  ^oods^  and  not  the 
whole  amount  paid  by  him ;  and  in  such  a  case  the  distrainor  is  a  tres- 
passer ab  initio  only  as  to  the  goods  which  were  not  distrainable.(/)  la 
trespass  for  breaking  and  entering  the  plaintiff's  hou8e,(^)  and  taking 
and  carrying  away  his  goods,  the  defendant  justified  the  taking  and 
carrying  away  the  goods,  as  a  distress  for  damage  feasant :  replication, 
that  after  the  distress,  the  defendant  converted  them  to  his  own  use :  on 
demurrer,  it  was  ursed,  that  the  replication  was  a  departure ;  for  it  did 
not  support  the  plaintiff's  declaration  in  trespass,  but  showed  rather 
that  he  ought  to  have  brought  trover  on  the  conversion :  but  the  court 
overruled  the  objection,  observing  that  he  who  abu9e%  a  di9tre%»  is  a 
trespasser  ah  initio^  and,  therefore,  if  in  trespass  the  defendant 
justifies  nomiM  diatrictionisj  the  plaintiff  may  show  an  abuse,  and  it  is 
not  a  departure,  but  will  support  the  declaration :  and  so  it  does  in  this 
case:  for  the  conversion  is  a  trespass  or  trover  at  the  plaintiff's  elec- 
tion ;  and  the  matter  disclosed  in  the  replication  makes  good  his  elec- 
tion ;  for  it  proves  it  a  trespass  as  well  as  a  trover.  See  Dye  v. 
Leaiherdale^  3  Wils.  20,  where  the  same  point  was  ruled,  and  the 
authority  of  the  preceding  case  recognized.  By  stat.  11  Geo.  II.  c.  19^ 
B,  19, ''  Where  any  distress  shall  be  made  for  any  rent  justly  due,  and  any 
irregularity  or  unlawful  act  shall  be  afterwards  done  by  the  party  dis- 
training, or  his  agent ;  the  distress  shall  not  be  deemed  unlawful,  nor 
the  distrainor  a  trespasser  ab  initio,  but  the  party  grieved  may  recover 
satisfaction  for  the  special  damage  in  an  action  of  trespass,  or  on  the 
case,(A)  at  the  election  of  the  plaintiff;  and  if  he  recover,  he 
shall  have  full  '*'coBts."(l)  In  case  for  an  irregular  distress  [  *688  ] 
under  the  foregoing  clause,  it  is  necessary  to  state  correctly(i^ 
to  whom  the  rent  distrained  for  is  due.  But  by  s.  20,  of  the  same 
statute,  it  is  provided,  "  That  no  tenant  or  lessee  shall  recover  in  such 
action,  if  tender  of  amends  has  been  made  before  action  brought.  Since 
this  statute  trover  will  not  lie  for  goods  irregularly  sold  under  a  dis- 
tress, whether  the  whole,(i)  or  any,(h  of  the  rent  distrained  for  be  due 
at  the  time  of  seizure.  [In  case(nt;  for  selling  goods  distrained  for 
rent  without  an  appraisement,  the  measure  of  damages  is  the  value  of 
the  goods  minus  tne  rent.]  By  stat.  17  Geo.  II.  c.  o8,  s.  8,  ^*  Where 
any  distress  shall  be  made  for  money  justly  due  for  the  relief  of  the 
poor,  the  distress  shall  not  be  deemed  unlawful,  nor  the  party  making 

(f)  Harvey  t.  Poeoekf  11  M.  k  W.  740.  (p)  Gargrave  ▼.  Smithy  Salk.  221. 

(A)  See  Wmterboume  v.  Morgan^  11  East,  396,  and /h>«<,  tU.  ^  Trespass;"  Virtue  r. 
Beculey^  1  H.  &  Rob.  21. 

(t)  Ireland  T.  Johnson,  1  Bingh.  N.  G.  162;  4  M.  4c  Sc.  706. 

(A;)  Wallace  t.  King,  1  H.  Bl.  13.  (I)  Whitworth  y.  Smilh,  1  M.  ft  Rob.  193. 

(fli)  Biggine  T.  Ooode^  2  Or.  k  J.  364;  2  Tjrw.  451. 

(1)  It  baa  been  decided  tbat  this  section  of  the  statute  is  not  in  force  in  Pennsjlvania, 
*  and  that  a  landlord  who  sells  the  goods  without  having  them  appraised,  and  without 
giving  notice  of  sale,  becomes  a  trespasser  ab  initio,  Kerr  t.  Sharp,  14  Serg.  k  Rawle, 
399.  But  the  omission  to  give  notice,  where  the  goods  were  repleWed  before  sale,  does 
not  make  landlord  a  trespasser  ab  untia,  M^ Kinney  v.  Reader,  6  Watts,  34.  In  trespass 
for  taking  goods  nnder  a  distress,  defendant  must  not  onlj  show  a  warrant,  but  that  a 
certaim  rent  was  in  arrear,  and  that,  although  he  was  a  bailiff.  WeUe  v.  HornUh,  3  Penns. 
B.  30.  An  execution  creiditor  cannot  sue  landlord  in  trespass  or  trover  for  distraining 
goods  levied  on.    Taylor  v.  Mandgreon^  1  Ashm.  130. 
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it  a  treflpasser,  on  account  of  any  defect  or  want  of  form  in  the  warrant 
of  appointment  of  overseers,  or  in  the  rate  of  assessment,  or  in  the 
warrant  of  distress  thereupon  :  nor  shall  the  party  distraining  be  deem- 
ed a  trespasser  ab  initio^  on  account  of  any  irregularity  which  shall  be 
afterwards  done  by  him,  but  the  party  grieved  may  recover  satisfiM- 
tion  for  the  special  damage  in  an  action  of  trespass,  or  on  the  case,(ii) 
with  full  costs ;  unless  tender  or  amends  is  made  before  action 
brouffht."(<7)  Bv  the  recent  act  for  amending  the  law  for  inBoIveney, 
7  &  o  Vict.  c.  96,  s.  60,  where  any  distress  shall  be  made  for  any  Bnm 
of  money  to  be  levied  by  virtue  of  that  act,  the  distress  itself  shall  not 
be  deemed  unlawful,  nor  the  party  making  the  same  be  deemed  a  tres- 
passer on  account  of  any  defect  or  want  of  form  in  the  information, 
summons,  or  conviction,  warrant  of  distress,  or  other  proceeding  re- 
lating thereto,  nor  shall  the  party  distraining  be  deemed  a  trespasser 
from  the  beginning,  on  account  of  any  irregularity  which  shall  after- 
wards be  committed  by  the  party  so  distraining,  but  the  person 
aggrieved  by  such  irregularity  may  recover  full  satisfaction  for  the 
special  damages  in  an  action  upon  the  case.  A  party  making  a  dis- 
tress for  two  causes,  as  to  one  of  which  he  is  justified,  and  entitled  to 
notice  of  action,  is  nevertheless  liable  in  trespass  as  to  the  other.(j9) 
Trespass  lies  against  a  landlord,(9)  who,  on  making  a  distress  for  rent, 
turns  the  tenant's  family  out  of  possession,  and  continues  in  possession 

after  the  rent  is  paid.  But  trespass  will  not  lie  for  an  ezoes- 
[  *689  ]  sive  distress  merely.(l)    Plaintiff  *brought  trespass  in  C.  B. 

for  taking  an  excessive  distress,(r)  and  recovered ;  but  on  error 
in  B.  R.  the  judgment  was  reversed  on  the  ground  that  trespass  would 
not  lie  ;  the  entry  and  distress  being  lawful,  in  part,  for  the  rent  due, 
the  whole  being  one  act ;  and  that  it  was  not  like  the  case  where  there 
was  a  subsequent  abuse  of  the  distress.  The  proper  remedy  for  an  ex- 
cessive distress  is  an  action  on  the  case,  founded  on  the  statute  of  Marl- 
bridge,  52  Hen.  III.  c.  4,  which  provides,  ^  that  dstresses  shall  be 
reasonable,  and  that  person  takmg  unreasonable  distresses  shall  be 

[»)  Sect  9.  (o)  Sect  1(K 

\p)  LamorU  y.  Southall,  5  M.  &  W.  416. 

[q)  Etherion  y.  PoppUweU^  1  East,  139. 

[f)  Lynn  ▼.  Moody^  Fiizg.  86 ;  >  Sir.  851,  8,  C. 

_    I   ■    I         I  -  -         -      —  -  —  —  -  - ' —  —  - — '—~~  -^  —     --   — -.^-3— 

(1)  Hutchini y.  Chambert^  1  Burr.  590,  S.  P.  In  this  case  the  rale  was  settled,  "that 
trespass  will  not  lie  for  an  excessiye  distress ;"  bat  it  was  said,  that  there  was  one 
excepted  case,  (Moir  y.  Munday^  B.  R.  H.  28  Geo.  11.,  cited  in  Burr.  58S,  and  by  Ktnyonj 
C.  J.,  in  Crowther  y.  Ramsbottom,  7  T.  R.  658,)  nameljr,  where  gold  or  silTer  was  taken  to 
an  excess,  apparent  on  the  face  of  it :  as  where  six  ounces  of  gold  and  one  hnndrei 
ounces  of  silver  were  taken  for  6«.  Sd. ;  but  that  proceeds  on  the  ground,  that  gold  and 
silver  are  of  a  certain  and  known  yalne,  and  the  measure  of  the  value  of  other  things. 
See  S.  P.  W Kinney  y.  Reeder^  6  Watts,  34;  Peten  r.  Newkirk^  6  Gowen,  103 ;  jffmlcr  y. 
L€  Contty  lb.  728 ;  HarUhwm  y.  Kiermaf%^  2  Halst  29.  The  Act  of  Pennsjlyania  of  1 772, 
proyides,  that  where  a  distress  is  made  when  no  rent  is  in  arrear,  the  owner  of  the  goo^ 
may,  by  action  of  trespass,  or  on  the  case,  recover  double  the  yalue  of  the  goodsL  It 
has  been  held,  that  notwithstanding  this  provision,  the  party  aggrieved  may  maintain  an 
action  at  common  law  for  entering  his  close,  Ac,  in  which  he  may  r«ooyer  dasMges 
to  a  greater  amount  than  double  the  yalae  of  the  goods.  £ee9  r.  JSmeriek^  6  Serg.  k 
Rawle,  286.  The  right  of  action  for  taking  an  excessiye  distress,  dies  with  the  plaintiff, 
and  does  not  pass  to  his  assignees,  if  insolvent  O'jDomMUy.  Siybtrt,  13  Id.  64.  See  SmiA 
y.  Meaner f  16  Id.  375. 
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ffrievousl^  amerced  for  the  excess  of  snch  distresses."  In  this  action 
the  plaintiff  need  not  allege  or  proye(«)  the  precise  amonnt  of  the  rent 
due.  Nor  is  it  any  bar  to  such  action,  that  between  distress  and  sale 
of  the  goods  distrained,  the  parties  came  to  an  arrangement(^^  respect- 
ing the  sale.  But  this  action  cannot  be  maintained  after  a  judgment 
recovered  in  replevin.(wj  Where  plaintiff  has  received  the  taxed  costs 
of  his  replevin  on  the  distress,  he  cannot,(2A  in  the  action  for  excessive 
distress,  recover  as  damages  the  extra  costs  incurred  by  the  replevin.Q) 
In  case  for  an  excessive  distress,  though  the  warrant  of  distress  be  lor 
a  greater  sum  than  is  really  due,  the  plaintiff  is  not  entitled  to  a  verdict, 
unless  the  goods  seized  are  excessive  in  regard  to  the  sum  really  due.(y) 
The  landlord  is  not  bound(2)  to  calculate  very  nicely  the  value  of  the 
property  seized;  he  ought,  however,  to  take  care  that  some  proportion 
is  kept  between  that  and  the  sum  for  which  he  is  entitled  to  take  it. 
To  determine  whether  a  distress  be  excessive,  it  must  be  ascertained 
what  the  goods  seized  would  have  sold  for  at  a  broker's  sale.(a)  After 
the  distress  has  been  impounded,  a  tender  of  the  rent  and  costs  is  too 
late  ;(J)  and  no  action  Ues  for  selling  the  distress  notwithstanding  such 
tender.  (^) 

(«)  SdU  T.  ffoare,  1  Bingh.  401. 

{t)  lb.  8.  C,  ;  WiUough^  v.  Backhouse  and  another^  2  B.  &  G.  821,  S.  P. 

{u\  PhiUips  V.  Berryman,  Trin.  23  Geo.  III.  B.  R.  MS. 

(x)  Grace  y.  Morgan,  2  Bingh.  N.  G.  534,  recognizing  «7<mAm«  y.  ^tJilu^A,  4  Bingh.  160. 

(y)  Crowder  y.  Self,  2JA,  k  Rob.  190,  Lord  Abinger,  G.  B. 

\z)  Per  Bayley,  J.f  WUloughby  y.  Backhouse,  2  B.  &  G.  823. 

(a)  Per  Parke,  B.,  in  Wells  y.  Moody,  1  0,kF.  59. 

{bj  See  post,  tit.  "  Repleyin,  Tender  of  Arrears.'' 

{€)  EUis  y.  TayUyr,  8  M.  ft  W.  415. 

(1)  Araampsit  does  not  lie  by  tenant  against  landlord  for  money  paid  nnder  an  im- 
pending distress,  when  the  latter  had  color  of  right,  and  was  not  oppressive.  It  should 
be  trespass  or  repleyin.     ColweU  y.  Peden,  3  Watts,  327. 
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